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WM.  BROADHTJRST  v.  ROBERT  MORRIS. 

f  MAator  dflrised  all  hit  Bbuo  of  his  two  oitatet  in  W.  to  his  dwiglitor  B.  B.  for  lifo,  Mid  at  her 
dooeaao  to  J.  B.,  hor  hmband,  dorixig  his  life  \  and  at  the  decease  of  his  said  son-in-law  J.  B. 
he  directed  that  the  whole  legacy  to  him  shonld  go  to  His  grandson  W.  B.  and  to  his  children 
lawfully  begotten,  for  ever ;  bat  in  default  of  snoh  Issae  ol  Kit  deewse  to  the  testator's  grand- 
son A.  B.,  his  heirs  and  assigns  for  eyer :  Held,  that  W.  B.  took  an  estate  tail  in  the  shares 
of  the  estates  in  W. 

The  Master  of  tlie  Rolls  directed  the  following  case  to  be  stated  for  the  opinion 
of  the  Judges  of  this  Court : — 

Ralph  Bridoak  being  seised  in  his  demesne  as  of  fee  of  the  lands  and  heredi- 
taments, and  undivided  shares  thereof,  hereafter  in  his  will  mentioned,  on  the 
29th  of  Noyember,  1796,  made  and  published  his  said  last  will  in  writing,  duly 
executed  and  attested,  and  thereby,  amongst  other  things,  devised  as  follows  :^- 
"  My  will  and  mind  is,  that  my  dear  wife,  Rebecca  Bridoak,  enioy  and  take  to 
haaeUf  for  her  own  use  during  her  life,  all  my  personal  estate  of  what  nature  or 
kind  soever ;  and  at  her  decease  to  my  grandson  Alexander  Bridoak,  natural  son 
^^  of  my  daughter  Rebecca  '^'Bridoak,  him  and  his  heirs  for  ever.     And  I  do 

^  further  give  and  devise  to  my  said  wife  all  my  real  estate  whatsoever  and 
wheresoever  for  and  during  the  term  of  her  natural  life,  and  from  and  after  her 
decease  I  give  and  devise  as  follows :  that  is  to  say,  I  give  to  Alexander  Bridoak, 
natural  son  of  my  daughter  Rebecca  Bridoak,  all  that  my  messuage  or  dwelling- 
house,  with  the  lands  and  appurtenances  thereunto  belonging,  situate  and  being 
in  Bedford  in  the  county  of  Lancaster ;  together  with  the  naif  of  my  seat  or  pew 
in  the  parish  church  of  Leigh,  to  him,  his  heirs  and  assigns  for  ever.     I  likewise 

give  and  devise  to  my  said  grandson  Alexander  Bridoak,  my  messuage,  dwelling- 
OQse,  or  cottage,  with  the  garden  and  croft  thereunto  belonging,  situate  in  Roby, 
in  the  county  of  Lancaster,  together  with  my  seat  or  pew  in  the  parish  church  of 
Hayton,  to  him,  his  heirs  and  assigns  for  ever.  I  give  and  devise  to  my  daughter 
Ellen  Broadhurst  all  my  share  of  the  two  estates  I  have  in  Westhoughton-within- 
Brinsop,  the  same  during  her  natural  life,  free  from  the  control  of  her  husband; 
and  at  her  decease  I  ^e  and  devise  the  said  estates  to  John  Broadhurst,  hus- 
band of  my  daughter  £llen  Broadhurst^  during  his  natural  life^  subject,  neve:- 
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theless,  to  a  le^j  of  lOZ.  which  he  shall  pay  yearly  to  his  spn  William.  And 
my  will  and  mmd  is^  that  my  sidd  son-in-law  shall  not,  at  any  time,  sell,  assign, 
or  otherwise  dispose  of  his  interest  in  the  land  left  him  during  his  life,  without 
my  executor's  leave )  if  he  does,  then,  in  8\ich  case,  I  do  herehy  revoke  and  make 
void  this  provision  for  his  benefit,  which^sha^  then  go  to  my  grandson  William 
Broadhurst.  My  will  likewise  is,  thatl^af*  the  decease  of  my  son-in-law  Johi^ 
Broadhurst,  the  same,  the  whole  legacy  t6*him  shall  go  to  my  grandson  William 
""Broadhurst,  and  to  his  children  Ixftiffjif  begotten,  for  ever ;  but  in  default  p^^ 
of  such  issue  at  his  decease  to  nhf'gfandson  Alexander  Bridoak,  natural  *- 
son  of  my  daughter  Rebecca  Bridoak,  him,  his  heirs  and  assigns  for  ever." 

The  testator,  Ralph  BridASds,  died  soon  after  making  his  said  will,  without 
revoking  or  altering  the  saane^  leaving  his  said  wife,  the  said  John  Broadhurst, 
the  said  Ellen  Broaidhuls^f/jhe  said  William  Broadhurst  the  now  plainti£f,  and 
the  said  Alexander  Bndotik  him  surviving.  Until  the  testator's  death,  and  for 
some  time  afterwafcU,  the  plaintiff,  William  Broadhurst,  had  not  been  nor  waa 
married.  Aft^^he. death  of  the  testator,  the  plaintiff  entered  into  an  agree- 
ment ^th  tJid^fMendant,  Robert  Morris,  for  the  sale  to  him  of  the  shares  in  the 
hereditameilj$jin<i  premises  situate  at  Westhoughton-within-Brinsop  in  the  said 
will  menjdpndd';  which  agreement  the  defendant  refused  to  perform,  aUegin^y 
that  tife  plaintiff  was  entitled  only  to  a  life-estate  in  the  premises  under  the  wQl 
abovp'fiifaied.  A  bill  was  filed  by  the  said  William  Broadhurst  in  the  Court  of 
OHaatei^,  to  compel  a  specific  performance.  '  The  question  for  the  opinion  of 
this  Court  was,  *^   .     •  *•      .-*'^.  *•    y    . 

What  estate  and  interest  the  plaintiff  William  Broadhurst  took  under  the  will 
in  the  shares  of  the  hereditaments  and  premises  situate  in  Westhoughton-with- 
in-Brinsop ?     The  case  was  argued  in  Michaelmas  term. 

Coioltng,  for  the  plaintiff.  William  Broadhurst  took  an  estate  tail.  The 
question,  whether  he  took  such  estate  or  one  for  life,  depends  on  the  construction 
of  the  sentence — ''  at  the  decease  of  my  son-in-law  John  Broadhurst,  the  same, 
the  whole  legacy  to  him  shall  go  to  my  grandson  W.  Broadhurst,  and  to  his 
children  lawmlly  "^begotten,  for  ever ;  but  in  default  of  such  issue  at  his  ^a 
decease  to  my  grandson  Alexander  Bridoak,  natural  son  of  my  daughter  *- 
Rebecca  Bridoak,  him,  his  heirs  and  assigns  for  ever."  If  the  devise  stopped 
at  the  words  "  lawfully  begotten,  for  ever,"  the  case  would  be  governed  by  the 
rule  in  Wilde's  case,  6  Coke,  17  b,  viz.  that  where  lands  are  devised  to  a  person 
and  his  children,  and  he  has  no  children  at  the  time  of  the  devise,  the  parent 
takes  an  estate  tail ;  '^  for  the  intent  of  the  devisor  is  manifest  and  certain  that 
his  children  (or  issues)  should  take,  and  as  immediate  devisees  they  cannot  take, 
because  they  are  not  in  rerum  natura ;  and  by  wav  of  remainder  they  cannot 
take,  for  that  was  not  his  (the  devisor's)  intent,  for  the  gift  is  immediate ;  there- 
fore there  such  words  shall  be  taken  aa  words  of  limitation."  The  addition  of 
the  words  ''  for  ever"  in  this  will  can  make  no  difference.  The  resolution  in 
Wilde's  case  shows,  that  children  means  ^'  heirs  of  the  body,"  who  may  last  for 
over.  This  point  was  considered  in  Davie  v.  Stevens,  Doug.  321.  Again,  if  the 
words  "  in  default  of  such  issue,'*  were  unqualified  by  any  subsequent  ones,  the 
case  would  be  governed  by  Scale  v.  Barter,  2  B.  &  P.  485.  That  was  a  stronger 
case.  The  question  there  turned  on  the  words  of  a  codicil.  By  the  will  J.  Seale 
would  clearly  have  had  an  estate  for  life  only,  with  a  contingent  remainder  to 
his  children  in  fee,  according  to  priority  of  birth ;  and  the  great  dispute  there 
was,  whether  the  codicil  was  intended  only  to  gi^e  him  a  power  of  appointing 
which  of  his  children  should  succeed  him,  or  whether  it  gave  him  an  estate 
tail:  and  the  Court  decided  for  the  latter.  But  the  case  here  depends  on 
*the  effect  of  the  insertion  of  the  words  "  at  his  decease."  It  will  be  said  ^^ 
that  they  have  given  William  Broadhurst  a  life-estate,  with  a  contingent  ■- 
remainder  to  his  children  in  fee,  with  an  alternate  contingent  remainder  to 
Alexander  Bridoak  in  fee.  This  would  rest  on  the  supposition  that  the  words 
"  in  default  of  such  issue  at  his  decease"  make  one  passage,  and  are  to  be  read, 
in  default  of  such  issue  living  at  his  decease.     But  even  adxnitting  this,  the  con- 
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aequenoe  will  not  follow.  For,  if  we  stop  at  the  words  ''  lawfully  begotten,  for 
ever"  the  general  intent  of  the  testator  is  clear  that  William  Broadhurst  take 
an  estate  tail ;  and  in  order  to  cut  down  this  estate  tail,  it  is  absolutely  neces- 
sary (as  laid  down  by  Lord  Eldon,  C,  in  Jesson  i^.  Wright,  2  Bligh.  P.  C.  52), 
that  a  particular  intent  should  be  found  to  control  and  alter  it,  as  clear  as  the 
general  int«nt  before  expressed.  There  is  no  such  intent  here ;  the  will  may  be 
satisfied  by  holding  that  William  Broadhurst  took  an  estate  tail,  with  a  contin- 
ffent  remainder  to  Alexander  Bridoak  in  fee  in  case  of  William  Broadhurst's 
death  without  issue  then  liying.  K  for  '^  the  children,"  be  written  ^'  heirs  of 
the  body,''  the  case  will  be  exactly  the  same  as  the  devise  to  Elizabeth  Malin, 
in  Ireson  v,  Pearman,  3  B.  &  C.  799.  The  subsequent  words  rather  raise  an 
inference  in  favour  of  the  plaintiff's  construction.  The  cases  show  that,  when 
it  is  doubtful  what  construction  should  be  put  on  the  word  '^  children,"  the  mere 
use  of  the  word  "  issue"  subsequently  in  the  will  raises  an  inference  that ''  child- 
ren" is  not  to  be  understood  m  its  ordinary  sense,  but  as  issue,  t.  c.  as  "  heirs 
of  the  body ;"  and  it  is  immaterial  whether  the  expression  be  "  issue,"  or  "  such 
^1  *issue."     Wyld  v.  Lewis,  1  Atk.  432,  Robinson  v.  Robinson,  1  Burr.  38. 

-*  There  are  instances  where  the  testator  seems  more  to  have  had  in  view  a 
contingent  remainder  than  in  the  present  case,  and  yet  the  Courts  have  given 
the  parents  an  estate  tail,  Oxford  (University  of)  v.  Clifton,  1  Eden,  C.  C.  473, 
Doe  d.  Cock  v.  Cooper,  1  East,  229.  It  may  be  contended,  that  in  those  cases 
the  word  was  "i»8ue/'  not  ** children;'*  but  the  cases  seem  to  go  as  far  where 
the  word  ''  children"  is  used,  Hodges  v.  Middleton,  Dou^l.  431 ;  and  Lord  Hale, 
in  King  v,  Melling,  1  Yent.  225,  231,  appears  to  admit  that  children  may  be 
made  nomon  collectivum,  though  there  be  children  at  the  time  in  esse.  It  seems 
to  be  settled  that  where  a  freehold  is  devised  to  a  parent,  and  afterwards  to 
ehildren,  it  is  immaterial  whether  the  word  used  for  his  descendants  be  '^  child- 
ren" or  <'  issue."  They  are  put  on  the  same  footing  in  the  resolution  in  Wild's 
case,  6  Coke,  17  a,  and  in  Doe  d.  Smith  v,  Webber,  1  B.  &  A.  713.  Not  only 
is  there  no  evidence  of  intention  in  favour  of  the  defendant's  construction,  but 
it  would  be  contrary  both  to  the  particular  and  general  intent  of  the  testator. 
first,  to  the  particular  intent.  For,  wherever  the  testator  in  any  other  part  of  the 
will  has  given  a  life  estate,  he  has  expressly  limited  it  for  life ;  so,  with  respect 
to  a  remainder,  he  has  always  used  words  expressive  of  such  estate ;  as,  ''  at  her 
decease,"  ''  from  and  after  her  decease,"  &c.  So,  of  an  estate  in  fee,  he  always 
says,  '^  to  him  and  his  heirs  for  ever,"  and  the  like.  This  shows  he  did  not  intend 
4EIJ-I  '^'either  W.  Broadhurst  to  take  a  life  estate,  or  his  children  a  remainder ;  or 

-^  if  he  had,  that  they  should  take  a  fee.  This  argument  was  much  relied  on 
by  Lord  Hale  in  Kine  v.  Melling,  1  Vent.  225,  231,  and  by  Lord  Kenyon,  C. 
Jl,  in  Doe  d.  Comberbach  v.  Perryn,  3  T.  R.  484.  Secondly,  such  construc- 
tion would  be  contrary  to  the  general  intent.  If  children  be  a  word  of  purchase, 
then  ^'  such  issue"  means  '^  such  children,"  Denn  d.  Briddon  v.  Page,  11  East, 
603  n ;  and  the  words  should  be  read  thus — ''  in  default  of  such  children  living 
at  his  decease."  So  that  those  children  only  who  survived  William  Broadhurst 
could  share'  in  the  estate ;  and  if  any  died  in  his  lifetime  leaving  issue,  their 
issue  would  be  disinherited,  and  the  estate  would  either  go  over  to  the  surviving 
children,  or  if  there  were  none,  to  Alexander  Bridoak.  This  could  not  be  the 
intention  of  the  testator,  for  he  clearlymeans  to  provide  for  the  offspring  of  his 
two  daughters,  Rebecca  and  Ellen.  He  gives  some  estates  for  this  purpose  to 
Alexander  Bridoak,  son  of  Rebecca,  in  fee,  and  others  to  William  Broadhurst, 
son  of  Ellen,  by  the  clause  in  question.  And  he  could  never  intend  that  estate 
to  go  over  to  Alexander  Bridoalc  so  long  as  there  were  any  descendants  of  Wil- 
liam Broadhurst.  Such  a  consideration  as  this  was  thougnt  material  in  Wyld  v. 
Lewis,  1  Atk.  432,  Doe  v.  Perryn,  3  T.  R.  484,  Bang  v,  Burchall,  4  T.  R.  296 
n.  (d).    S.  C.  1  Eden,  C.  C.  424. 

But,  further,  the  words  are  not  to  be  read  as  if  they  were  in  ^'  default  of  such 
issue  living  at  his  decease,"  but  a  comma  should  be  inserted  at  the  word  isaucy 
and  then  l£e  sentenoe  reads  thus,  '^  in  default  of  such  issue^  (then^  at  his  decease 
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to/'  &c.  According  to  this  constructioii^  the  words  ''  cU  his  deceat^'  are  eqnivft- 
lent  '*'to  remainder.  Those  words  are  frequently  so  used  from  a  testator's  not  p^^ 
knowing  the  difference  between  a  vesting  in  interest  and  in  possession.  In  ^ 
this  will  they  are  invariably  used  in  that  sense.  Alexander  Bridoak  would  then 
take  a  vested  remainder  in  fee.  The  testator  knew  that  according  to  the  ordi- 
nary course  of  things,  Alexander  Bridoak's  estate  in  remainder  could  not  com- 
mence in  possession  until  the  death  of  William  Broadhurst ;  and,  therefore,  he 
used  that  expression,  dating,  as  it  were,  Alexander  Bridoak's  estate  from  the 
time  of  William  Broadhurst  s  death,  though  in  law  it  had  been  vested  in  interest 
before.  This  case  will  then  be  similar  to  Walter  v.  Drew,  Comyns's  Rep.  872, 
and  also  Doe  v.  Cooper,  1  East,  229,  if  the  remainder  there  was  a  vested  one,  as 
seems  to  have  been  the  opinion  of  the  Court.  No  devise  is  to  be  found  in  the 
books  in  which  there  has  been  the  expression  ^'  in  default  of  issue  at  his  decease." 
In  all  the  cases  the  testator  has  either  said  ''  in  default  of  issue  living  at  his 
decease,''  or  used  some  informal  expression,  which  was  generally  construed  to 
mean  an  indefinite  failure  of  issue.  The  construction  of  the  defendant  is  one 
which  the  Court  will  lean  against ;  for  contingent  remainders  are  not  favoured 
in  the  law.  There  is  no  case  to  be  found  in  which  there  have  been  in  one  sen- 
tence words  which  in  a  will  are  sufficient  to  pass  an  estate  tail,  and  that  estate 
has  been  pared  down  by  words  in  a  subsequent  and  distinct  sentence  into  an 
estate  for  life :  the  words  which  cause  the  '<  children,  t.  e,  issue,''  to  take  contin- 
gent remainders,  have  alwavs  been  inserted  in  the  same  sentence  in  which  the 
estate  has  been  limited  to  them,  or  in  a  prior  one. 

*  Preston  for  the  defendant.  William  Broadhurst  took  an  estate  for  life,  p^^ 
remainder  to  his  children  as  joint  tenants  in  fee,  with  an  alternate  contin-  ^ 
gent  remainder  to  Alexander  Bridoak  in  fee,  which  would  change  into  an  execu- 
tory devise  on  the  birth  of  a  child  to  William  Broadhurst,  and  which  was  not 
barrable.  The  estate  would  vest  in  a  child  on  its  bii;th,  subject  to  open  and  let 
in  the  other  children  as  they  came  in  esse.  The  question  depends  whoUv  on  the 
intention  of  the  testator.  Doe  v,  Bumsall,  6  T.  A.  30,  is  in  point.  There  the 
devise  was  to  M.  Owstwick  and  the  issue  of  her  body  as  tenants  in  common ; 
but  in  default  of  such  issue,  or  being  such,  if  they  should  all  die  under  twenty- 
one,  and  without  leaving  issue,  then  over )  and  it  was  held  that  M.  Owstwick 
took  only  an  estate  for  life.  That  case  was  stronger  than  the  present  in  favour 
of  an  estate  tail,  on  account  of  the  word  ''issue"  being  there  used  and  not 
''  children"  as  here ;  that  they  were  to  take  as  tenants  in  common  and  not  as 
joint  tenants  was  only  one  ingredient  against  the  construction  of  an  estate  tail. 
Besides,  here  are  words  of  inheritance  which  were  wanting  there.  Merest  v. 
James,  I  B.  &  B.  484,  is  also  in  fitvour  of  the  defendant.  In  many  cases  the 
general  intention  would  be  defeated,  unless  all  the  issue  should  take,  and  that  is 
the  only  reason  for  implving  estates  tail.  King  v,  Burchall,  4  T.  R.  296,  n.  (d). 
There  is  no  such  necessity  here.  According  to  the  plaintiff's  construction,  the 
words  ''  at  his  decease"  should  be  considered  as  struck  out.  But  those  words 
cannot  be  so  rejected.  This  case  must  be  governed  by  Doe  v.  Burnsall,  Merest 
V.  James,  and  Crump  v.  Norwood,  7  Taunt.  362.  Li  the  last  case  the  devise 
was  to  '''three  nephews  during  their  lives,  and  after  their  decease  to  the  ri^-yCi 
heirs  of  their  bodies  as  tenants  in  common.  It  was  not  disputed- that  the  ^ 
nephews  took  an  estate  for  life ;  and  Gibbs,  C.  J.,  cited  and  relied  on  Doe  r. 
Burnsall.  The  Court  should  lean  against  the  construction  contended  for  by  the 
plaintiff:  no  man  of  sense  would  make  such  a  devise,  since  the  tenant  in  tail 
could  bar  it  at  any  time  by  a  recovery.  In  Davie  v.  Stevens,  Doug.  321,  there 
were  limitations  over  on  an  indefinite  failure  of  issue,  and  the  case  turned  on 
that  point.  In  Scale  v.  Barter,  2  B.  &  P.  485,  the  testator's  intention  was 
clearly  to  create  an  estate  tail  in  the  first  taker,  the  parent,  and  the  limitations 
over  assisted  such  intention.  In  Wyld  v,  Lewis,  1  Atk.  432,  the  gift  to  the 
sons  was  only  by  implication,  and  the  word  <^  sons"  was  used  collectively,  and 
imported  all  issue  male.  Here  there  is  an  express  gift  to  children,  as  children 
in  the  first  degree  with  the  words  ^'  for  ever,"  under  which  they  may  take  the 
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fee.  Hodges  v.  Middletoii,  Ikmi^.  431,  was  expressly  ovemiled  in  a  ease  in 
Cbanc^y,  which  has  not  heen  reported  on  this  pointy  viz.^  Charles  Monck  and 
Others  v.  The  Commissionens  of  Woods  and  Forests. 

Cowling  in  replj.  Doe  v.  Perryn^  8  T.  E.  484,  King  v.  Bnrehall;  4  T.  K 
296,  n.  (d)y  S.  G.  1  Eden,  0.  C.  424,  and  Wyld  v.  Lewis,  1  Atk.  482,  show 
that  the  estate  would  not  vest  on  the  birth  of  a  child,  but  only  in  snch  as  should 
be  living  at  the  death  of  W.  Broadhurst.  The  circnmstance,  that  the  children 
i^-i-i  would  be  joint  tenants,  is  in  favour  of  the  plaintiff's  construction,  *for  it 
^  is  usual  to  give  estates  to  purchasers  as  tenants  in  common,  and  not  as 
joint  tenants.  (Per  Lord  Henley  in  King  v.  Burehall,  4  T.  R.  296,  n.  (r/),  S. 
C.  1  Eden,  C.  U.  424.)  The  cases  of  Doe  v.  BumsaU,  6  T.  R.  30,  Merest 
V.  James,  1  B.  &  B.  484,  and  Crump  v,  Norwood,  7  Taunt.  362,  are  consistent 
with  the  rule  before  stated  as  deduced  from  the  cases ;  in  all  of  them,  the  words 
which  caused  the  duldren  to  take  as  purchasers  were  part  of  the  same  sentence 
by  which  the  estate  was  given  them.  The  cases  in  which  ^<  chUdren"  "  issue/* 
io.,  have  taken  %)ntingent  remainders  after  estates  of  freehold  given  to  their 
parents,  are  of  two  lands ;  1st,  where  a  remainder  is  limited  by  express  words, 
as  in  Loddington  v.  Kime,  1  Salk.  224 ;  2dly,  where  the  testator  has  affixed 
some  quality  to  the  estate  given  to  the  issue,  which  is  inconsistent  with  their 
taking  by  descent,  as  in  Doe  v,  Burnsall,  6  T.  R.  80,  where  they  were  to  take 
as  tenants  in  common.  In  this  case,  however,  the  words  relied  on  by  the  defend- 
ant as  paring  down  the  estate  tail  are  part,  not  of  the  sentence  by  which  the 
estate  tail  is  limited  to  them,  but  of  a  subsequent  one ;  they  come  by  way  of 
proviso,  not  of  exception.  Besides,  in  Doe  v.  Burnsall  it  was  unnecessary  to 
decide  whether  M.  Owstwick  took  an  estate  tail,  or  one  for  life ;  for  in  either 
case  the  recovery  suffered  had  barred  the  continflent  remainders  over.  As  to 
Crump  V.  Norwood,  7  Taunt.  362,  it  may  be  doubted  whether  that  case  be  not 
reversed  by  Jesson  v.  Wright,  2  Bligh,  P.  C.  1.  Our.  adv.  vuU. 

The  following  certificate  was  afterwards  sent : 
^<|A-i       ''  This  case  has  been  argued  before  us  by  counsel.     '''We  have  consi- 
-'  dered  it,  and  are  of  opinion  that  the  plaintiff  W.  Broadhurst  took  under 
the  will  of  Ralph  Bridoak  an  estate  tail  in  the  shares  of  hereditaments  and  pre- 
mises situate  in  Westhoughton-within-Brinsop  therein  mentioned. 

"  Tenterpen, 

"J.  Parke, 

"W.  E.  Taunton.'' 


The  KING  V.  STEWARD,  MEALING,  TURNER,  and  Others,  (a'i 

The  Court  will  grant  a  mla  for  a  eriminal  informatioDy  on  the  sole  testimony  of  a  parttcepe  orimi* 
nis  (ancostrsMLicted),  where  the  offence  is  against  the  pablic  interests,  as  bribery  in  the  eleoUoo 
of  an  alderman,  who  will,  by  virtue  of  the  office,  be  a  justice  of  the  peace. 

A  BXTLE  nisi  was  obtained  for  a  criminal  information  against  the  defendants 
for  bribery  in  the  election  of  an  alderman  of  Norwich.  The  only  material  afii  • 
darit  in  support  of  the  rule  which  remained  uncontradicted  on  cause  being  shown^ 
was  that  of  William  Lamb,  who  stated  that  Mealing  had  proposed  to  give  him 
money  to  vote  for  the  defendant  Edward  Steward,  Esq.,  then  a  candidate  for  the 
cffioe  of  Alderman ;  that  the  deponent  agreed  to  do  so  for  5^. ;  that  he  voted  for 
Steward,  and  that  the  defendant  Turner  immediately  afterwards  paid  him  5^.  for 
his  vote.  An  Alderman  of  Norwich  is,  by  the  charter,  a  justice  of  peace  for  his 
own  wa^d  till  he  has  borne  the  office  of  mayor^  and  afterwards  for  the  city  and 
its  county. 

The  Attorney- OenercU  and  KeBy,  in  showing  cause,  contended  that  the  rule 
ought  not  to  be  made  absolute  on  the  sole  testimony  of  Lamb,  who,  by  his  own 

(o)  This,  and  the  following  cases,  as  far  as  The  King  e.  Blake,  inclusiye,  were  decided  in 
HiJaiy  term,  but  ooold  not  eoBTeaiently  be  brought  within  the  first  Yolome. 
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showing,  *was  a  partaker  in  the  offenoey  if  such  had  been  committed ;  and  ~^^q 
they  rdied  upon  Rex  v.  Peach,  1  Burr.  548,  where  an  information  was  ^ 
moved  for  against  a  party  of  cheats  and  gamblers,  by  some  persons  who  tamed 
oat  to  be  of  the  same  description,  for  a  conspira^  to  cheat  them  at  a  foot-noe, 
by  indacing  the  racers  to  ran  booty :  and  the  (jonrt  refdsed  to  giye  the  com- 
plainants the  extraordinary  assistance  of  a  criminal  information  "  to  attack  thdr 
brethren  in  iniqoity,''  who,  as  it  was  snspeoted,  ^'  had  qaarrelled  with  them 
aboat  the  division  of  their  ill-gotten  spoils/' 

Sir  James  Scarlett  and  Austin^  contrd,  maintained  that  the  offence  here  charged 
differed  widely  fVom  that  alleged  in  Rex  v.  Peach,  the  complaint  in  this  case 
being  a  matter  of  pnblic  concern. 

Lord  Tenterden,  C.  J.  This  case  is  yeiy  different  from  Rex  v.  Peach. 
There  the  matter  charged  was  a  private  fraud,  and  all  the  parties  interested  stood 
in  the  same  relation  to  each  other  with  respect  to  the  offence  complained  of. 
This  is  an  offence  against  public  policy,  and  concerns  an  office  which,  in  addition 
to  its  other  duties,  involves  those  of  a  justice  of  peace.     The  dbtinction  is  very  I 

important.    The  rule,  therefore,  must  be  absolute  as  to  those  persons  against 
whom  Lamb's  affidavit  stands  uncontradicted. 

LiTTLEDALB^  Taunton,  and  Patteson,,  Jb.,  concurred. 

Rule  absolute  against  Mealing  and  Turner. 


*The  KING  v.  The  Company  of  Proprietors  of  the  CHELMER  [*14 

and  BLACKWATER  Navigation. 

Bj  an  aet  for  making  a  narigable  oommanieation  between  two  plaees  therein  mentioned,  a  eom^ 
pany  wae  formedi  and  aathorised  to  parchaae  lands,  Ac,  for  the  use  of  the  navigation,  and  to 
make  and  malntadn  the  same.  The  act  Uien  directed  that  the  company  should  be  rated  and 
charged  to  all  parliamentary  and  parochial  taxes,  rates,  and  assessments  for  any  lands  to  be 
purchased  or  taken,  or  warehouses  or  other  buildings  to  be  erected  by  them  in  pursuance  of 
that  acty  in  the  tame  proportioru  as  other  lands  and  buildings  ati^oining  to  or  lying  near  the 
same  were  or  should  be  rated  and  charged : 

Held,  that  the  company  were  liable  to  be  rated  for  their  lands  and  buildings  at  the  same  yalue 
as  other  adjacent  lands  and  buildings,  and  not  according  to  the  improved  Talue  deriTod  from 
their  being  used  for  the  purposes  of  the  nayigation. 

Upon  an  appeal  against  a  rate  for  the  relief  of  the  poor  of  the  parish  of 
Heybridge  in  the  county  of  Essex,  dated  the  20th  of  May,  1830,  i^hereby  the 
company  of  proprietors  of  the  Chelmer  and  Blackwater  navigation  were  rated 
and  assessed  upon  the  annual  rental  of  800/.  as  occupiers  of  wharfs,  granaries, 
dock,  and  land  used  for  a  navigation  and  towing-path,  the  court  of  quarter  ses- 
sions amended  the  rate  by  reducing  the  sum  of  800/.  to  187/.  8«.,  subject  to  the 
opinion  of  this  Court  on  the  following  case : — 

By  an  act  of  the  33  Or.  8,  c.  93,  entitled,  "  An  Act  for  making  and  main- 
taining a  navigable  communication  between  the  town  of  Chelmsford,  or  some 
part  of  the  parish  of  Springfield  in  the  county  of  Essex,  and  a  place  called 
Collier's  Reach  in  or  near  the  river  Blackwater  in  the  said  county,"  certain 
persons  therein  named  and  their  several  and  respective  successors,  executors, 
administrators,  or  assigns  were  united  into  a  company  by  the  name  of  <'  The 
Company  of  IHx)prietors  of  the  Chelmer  and  Blackwater  Navigation,' '  and  were 
authorized  to  purchase  lands,  tenements,  or  hereditaments  for  the  use  of  the  said 
navigation,  and  for  other  the  purposes  mentioned  in  the  act,  and  to  make  and 
maintain  navigable  and  passable  for  boats,  barges,  and  other  vessels,  ^e  said 
^navigation  through  the  several  parishes  therein  mentioned.  And  in  the  p^|g 
same  act  it  is  provided  '^  that  the  said  navigation,  or  any  works  whatsoever  ^ 
to  be  made  by  virtue  of  the  powers  of  this  act,  shall  not  be  subject  to  the  con- 
trol, direction,  survey,  or  order  of  any  commissioners  of  sewers,  or  to  any  law 
cr  statute  relating  to  sewers,  anything  herein  contained,  or  any  former  law  or 
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statute  to  the  conCnuy  notwithstanding.  And  the  said  company  of  proprietors 
shall  and  may  from  time  to  time  hereafter  be  rated  and  charged  to  all  parlia- 
mentary and  parochial  taxes,  rates,  and  assessments,  for  or  on  account  of  any 
lands  or  grounds  to  be  purchased  or  taken,  or  of  any  warehouses  or  other  builo- 
ings  to  be  erected  by  them  in  pursuance  of  this  act,  in  the  satne  proportioru  a$ 
other  lands,  grounds,  and  buildings  adjoining  to  or  lying  near  the  same  are  or 
shall  be  rated  and  charged." 

In  pursuance  of  the  powers  of  this  act,  the  company  of  proprietors  made  and 
completed  the  navigation  before  described,  by  deepening  and  cleansing,  and  in 
some  places  widening  the  channel  of  the  river  Blackwater,  and  by  occasionally 
making  cuts  or  deviations  from  the  line  of  the  river.  These  additional  cuts,  and 
the  towing-paths  along  the  whole  line  of  navigation,  were  made  upon  lands  pur- 
chased and  held  by  the  company  under  the  powers  of  the  act.  It  was  admitted 
on  the  hearing  of  the  appeal,  that  for  these  new  cuts  and  the  towing-paths,  or 
the  profits  arising  from  ikem  exclusively,  and  not  for  any  profits  arising  from 
the  old  bed  of  the  river,  the  appellants  were  rateable.  In  the  parish  of  Hey- 
bridge  the  new  cut  leading  to  what  is  termed  the  sea-basin  is  something  more 
than  a  mile  and  a  half  in  length.  In  the  other  parishes  through  which  the 
^1  g-|  navigation  passes  *the  nev  cuts  are  of  much  less  magnitude  than  in  the 
-^  parish 'of  Heybridge,  having  been  taken  for  the  purpose  of  making  locks 
and  wears,  the  expenses  of  keeping  up  which  are  much  greater  than  the  profits 
accruing  to  the  company  in  those  respective  parishes,  from  the  land  so  takeUi 
exclusive  of  the  old  bed  of  the  river.  If  the  company  were  to  be  rated  for  the 
new  cuts,  and  for  the  wharfs  and  buildings  occupied  by  them  in  the  parish  of 
Heybridge,  according  to  the  profits  arising  to  them  therefrom  within  the  parish, 
the  Court  found  the  sum  of  187^.  3«.  ought  to  be  the  sum  inserted  in  the  rate 
instead  of  800^.  But  if  the  company  were  to  be  rated  for  their  new  cut,  wharfs, 
and  buildings  in  the  parish,  without  reference  to  navigation  profits,  in  the  same 
proportion  as  other  lands,  grounds,  and  buildings  adjoining  thereto  in  the  parish 
of  Heybridge,  then  the  Court  found  that  the  sum  of  35^.  ought  to  be  inserted 
in  the  rate  instead  of  800Z. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  appellants  were 
exempt  from  any  rateability  in  respect  of  the  land  taken  and  used  by  them  for 
the  purposes  of  the  navigation  as  aforesaid,  beyond  the  value  of  the  adjoining 
land  f  If  so,  then  the  sum  to  be  inserted  in  the  rate  was  to  be  reduced  85/. ; 
otherwise,  to  stand  at  187/.  3«. 

The  case  was  argued  in  Hilary  term  by  CampbeU  and  Knox  in  support  of  the 
order  of  sessions,  and  D,  Pollock  and  Mirehouse,  contrd.  The  principal  points 
of  the  argument  are  so  fully  commented  on  in  the  judgment  of  the  Court,  that 
no  statement  of  them  will  be  necessary  here.  Our.  adv,  vvU, 

^^.^l       *Lord  Tentebden,  C.  J.,  in  the  same  term  delivered  the  judgment  of 
'J   the  Court. 

The  question  in  this  case  is  upon  the  meaning  of  the  words,  ''  in  the  same 
proportion  as  other  lands,  grou^ds,  and  buildings  adjoining  to,  or  being  near  the 
same,  are  or  shall  be'rat^  or  charged;"  whether,  in  assessing  the  lands  and 
buildings  of  the  company,  their  value  is  to  be  estimated  according  to  the  value 
of  other  adjoining  lands  and  buildings,  or  the  assessment  is  to  be  made  upon 
that  proportion  of  the  actual  value  (say  three-fourths  or  four-fifths),  upon  which 
the  other  lands  and  buildings  are  assessed.  I  propose  to  consider  the  matter, 
first,  without  reference  to  any  of  the  cases  that  bear  upon  the  question;  and, 
secondly,  with  reference  to  those  cases. 

The  first  thing  that  strikes  the  mind  upon  the  latter  construction  of  the  act  is, 
that  it  supposes  the  legislature  to  have  contemplated,  that  property  is  not  rated 
according  to  its  actual  value,  but  according  to  some  part  only  of  that  value.  In 
fact,  this  mode  of  rating  is  sometimes  adopted;  but  I  conceive  the  law  generally 
assumes  that  all  rateable  property  is  to  be  rated  according  to  its  actual  value. 
The  statute  of  Elizabeth  does  not  point  to  any  other  estimate.  If  all  the  pro-  * 
perty  of  the  same  kind  in  a  parish  is  rated  only  upon  some  definite  part  of  its 
Vol.  XXIL— 3  b2 
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^  iniM:n-  the  rent  i»  t""*  eomai^v:.  mi  duai  Uie  raw  upon  laod 

Mrt  ij;  nr  IM  ""^  ,  ^  ^^  |„  ^TB  fcl  riif  wpfr  .!.;-d  real   L 

,  oiiuj  "I-"  V'"  ™^i„  ie  ,J,»,  .f  k.t  T.  n.j  1»  ™m.l.le  to  »J.e  > 
,J,,i\«»,  "*-r«  ,  ia.  i.  _i,  fr™  si,  ™,t  of  hoo««,  on 
E:.  R"^"^^  ""^  «  -^ )  i.  -,  ».  of  1-^. 

l!"  »  "■  ,""  j'inTj.™  .ta4  a»  •«»i'«  «^«*  •"  !-«-l  !'"  "■«  P"- 

'•"""«^!li4.  i««™«~  "'  ™°^  "^  ™.  ci«p,  of  Wei,  ud 

li^ijKpwa^att"  i,«K»A  i.xiMf  <J.!t^i«n  <inlj>  mdtage  tell. 

kMi»  rf  *  "°t;'r«»He  «  i^^^'  "  **'  **"'^"  '■'^^  ''^  ^'"^  "'"■  '**' 
nf  MOI*^  ■•  "^  _— J  in  siem  »^  ■?«  n^T  irTflrir  ti?  .x-dipiera  there- 
thf  gml  ilt"^  ",  jfc  |i^->-!  t'  =«»£  n  It  tJif  mnu*  ot  an  caaement. 
rf  boi  e***^  '  "i  ,nB«  5-l!s  **  «-niin«-  smWJ  a  tia*  si.  'i;!!  happen  to 
V  i.  «  l"  "^  IH-  -ta-*  —«-  »''  "'  m-tolJ,  W,l  lin.  ereoled, 
w  in  air  i«^  ■'■'Ci*  if  iw«s  ««  *«*  »i.K*  arp  IS  lipBi^  iw  unptofit- 

Zijnc  ^  *^.^-ie  sar^  »^^  "  *™'^   '■'*  ^  '**  ^"  '"J  ""L      , 
1,,,.  di«as*^  ***        ■   :„  „  a».^ti!T  ~^-f<t  »-iK3<  lana  ji  vjm  be  taken  for 
•"-Ijir «**"■  ^^i«  ,1  aici-V!.-.  kauAni.iio  aQ.»nt  of  th. 
*''™--  >  !*«»■"  *  '^   ~  ,  «,«  ^t  .»  r%3Mxi. .» tLe  pr^Lt  of  the  boild- 
aaf**" rt_- »••«£  sa-^J  "^  ™'  .        _^.._'j    ,_  .i e,  _, 


„^_.  (1^  ,-  —       -_^  ,^,  rijat  rt   iJ»r  I.:-—'  .■.~....» -,   ■ — 

£^*  "  ^T:a«  *=«-"  "^  r^--^  »«^  ?»i",  Kv  tho  p«t. 
"^-jr  f*ii»"F'  t-  a»i  nt-'-'tT^  fC!v*«i  tiir.-«rthi«it  ib-'  wb  .le  lin«  are 
W*'*^     ■   n  «**  ^**'  .        ,   .^  .-tim  -e  iht  ^i.-iriins  Uni  ajid  similar 

"TTT  a  t*'^        1  ,;  aW  a.*  tiai  *ja  naawi  <«  nt^hmi  had  been  done 

V"  * ^  *  '  ^  V~  "J™^,^  ,J  ,k,  Mfcap  toll,  o,  reeeipla 
^^^ ./».  f^  "••j"";  r«  ,;rS;  .al-  .-t  tKighbonHng  lid 
J^'"^^W«-  '*''*^  ^^  w«t'.£  i«vv»,-  a  t.e«  hv  the  diminution  of  the 

•f  *.»»■  -•'S:^*;  iS  *  "  «4— ^  r^"*  ■*  ■*"  "?  ''™'»»<;»° 

«"    r^J"  «:^'     ^j  ,^_„,l,tpalainie  to  have  intended 

•^  ".J»r.  "*•  '^'V  ^I^iaT  ZTiTw™  aU  in  th.  mne  .1.1.  and 

t,  r— '.  ,-  .   »"  "^  °~?JVi»rikai  the  land  ««1  buildings  of  the 

■rrfZ—  «.  <"*  "tTATal-a-.-  .f  "tw.  aecoriing  to  th.  .Jno  of 

"""  ^uSLr2t!»ri  that  the  rain.  ahaU  bo  taken 

"^^S^il^Sa  M  "a^T  i»(K««  or  diminution  of  _^„ 

w<)u«  Wf*!"  TJiSiT  awT  »ell  admit  of  Ihia   L  ^'' 

J*  •*  Jiwii'  ^^    ,.        iijijii  and  inefieetual,  becaua.  a 
*««^  •  "•"  JTl  ^jj  h,  had,  b«ng  manifbetlj 
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caae  of  tlie  Leeds  and  Liverpool  Canal  Company,  5  East,  325.  The  acts  of 
parliament  upon  which  that  case  arose  were  passed^^  and  the  case  came  before  the 
Court  before  it  was  established  that  navigation  tolls  are  not  rateable  eo  nomine ; 
the  decision  does  not  furnish  any  authority  on  the  present  subject ;  but  it  seems 
probable  that  the  case  led  the  way  to  the  rule  against  rating  tolls,  that  was  soon 
afterwards  established. 

The  next  case  is  the  case  of  St.  Mary,  Leicester,  6  M.  &  S.  400,  which  came 
before  the  Court  after  it  had  been  settled  that  tolls  per  se  were  not  rateable. 
That  arose  upon  an  act  passed  in  the  same  session  of  parliament  as  the  act  in 
ouesdon,  and  contains  a  similar  clause  as  to  rating,  following  alsO;  as  this  doe:^, 
the  clause  of  exemption  from  the  jurisdiction  of  the  sewers.  The  sessiond 
reduced  the  rate  upon  the  company  to  the  value  of  the  lands  and  huildings 
belonging  to  the  company,  in  proportion  to  the  lands  and  buildings  adjoining, 
exclusive  of  the  tolls.  This  Court  confirmed  the  order,  being  of  opinion  that 
*9n  **'^^  P®''  ^®  yre^TQ  not  rateable,  and  that  there  was  no  douot,  upon  the  coii- 
-*  struction  of  the  act,  that  it  had  prescribed  a  special  and  definite  aiodc  of 
ascertaining  the  value  of  the  land,  which  excluded  the  consideration  of  *hc  tolls. 
It  is  true,  that  that  act  contained  also  a  prior  clause  on  the  subject  of  rating, 
which  might  contribute  to  show  the  intention  of  the  legislature ;  but  it  seciiuj 
that  either  clause,  if  taken  alone,  must  have  received  the  same  construction,  as 
to  land,  which  alone  is  mentioned  in  the  first  clause,  warehouses  and  buildings 
being  mentioned  in  the  second  only. 

Next  came  the  case  of  the  Grand  Junction  Canal  Company,  1  B.  &  A.  280. 
In  that  case  there  were  two  acts  of  parliament :  the  first  contained  a  clause  simi- 
lar to  the  present,  certainly  not  more  favourable  than  the  present,  to  the 
construction  which  prevailed.  The  clause  in  the  latter  act  rather  raised  doubt 
and  uncertainty :  and  was  evidently  less  fisivourable  to  the  construction  adopted 
by  the  Court.  It  was  argued  there  as  here,  that  the  word  "  proportion"  meant 
pari  of  the  actual  value ;  but  the  argument  was  repudiated  by  the  Court,  and 
tiie  assessment  allowed  was  upon  the  same  principle  as  that  proposed  by  the 
sessions  in  the  present  case,  in  reducing  the  rate  to  35Z. 

The  next  case  is  that  of  St.  Peter  the  Great,  5  B.  A  C.  475.  That  case  arose 
upon  two  acts  containing  clauses  similar  to  those  in  the  two  acts  relating  to  the 
Grand  Junction  Canal ;  and  the  Court  held,  that  the  improved  value  of  the  land, 
by  the  receipt  of  tolls,  could  not  be  taken  into  consideration.  The  last  case  is 
that  of  King's  Swinford,  7  B.  &  C.  236.  There  were  several  acts  of  parliament, 
^ooi  the  *last  of  which  contained  a  clause  like  the  present.  But  no  question 
^  was  made  as  to  the  construction  or  effect  of  that  clause.  The  only  ques- 
tion was,  whether  the  company  were  rateable  in  Kind's  Swinford,  according  to 
the  value  of  the  tolls  earned  in  that  parish,  or  upon  that  proporticm  of  the  tolls 
earned  on  the  whole  line  which  the  length  of  the  canal  in  tnat  parish  bore  to 
the  length  of  the  whole  line ;  and  the  Court  very  properly  decided  that  the  rate 
flbould  be  according  to  the  amount  of  the  earnings  in  tlie  particular  parish. 

Upon  this  view  of  the  cases,  it  appears  that  there  is  not  any  decision  against 
tke  reduced  rate  proposed  by  the  sessions  in  this  case.  And  the  two  cases  of 
die  Grand  Junction  Canal  and  St.  Peter  the  Great  are  plain  authorities  in  &vour 
of  it,  there  being  no  substantial  difference  in  the  language  of  the  statutes. 

In  this  case,  therefore,  the  rate  must  be  reduced  to  35Z.,  that  is,  to  the  value 
of  the  land  and  bnildines  of  the  company,  estimated  according  to  the  value  of 
the  adjoining  lands  and  buildings^  and  not  aocording  to  their  actual  productive 
to  the  company.  £ate  reduced  accordingly. 
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actnal  value,  the  effect  is  the  saane  as  if  the  rate  were  upon  the  entire  actual 
Talue,  and  no  occupier  of  such  property  has  any  ground  of  compkint.  If,  in 
making  the  assessment,  the  rent  is  first  considered,  and  then  the  rate  upon  land 
18  made  on  a  certain  part  of  the  rent,  and  the  rate  upon  houses  on  some  greater 
part  of,  or  the  whole  rent,  which  is  *sometime8  done,  this  is  not  properly  ^^  q 
a  rating  upon  a  part  only  of  the  value,  but  upon  all  the  supposed  real  ^ 
value;  because,  in  estimating  the  value  of  land,  it  may  be  reasonable  to  make  a 
greater  deduction  from  the  rent,  than  is  made  from  the  rent  of  houses,  on 
account  of  the  greater  expense  (of  cultivation  and  repairs)  in  the  case  of  lands 
than  in  the  case  of  houses. 

The  act  of  parliament  upon  which  the  question  arises,  was  passed  for  the  pur- 
pose of  making  a  river  navigable.  It  was  foreseen  that  this  object  could  not  be 
effectually  accomplished  without  making,  in  some  places,  new  cuts  and  channels 
deviating  from  the  ancient  course  of  the  river,  erecting  locks  or  wears  in  some 
places  to  overcome  the  inconvenience  of  natural  falls  and  changes  of  level,  and 
erecting  buildings  for  the  residence  of  lock-keepers  or  collectors  of  tolls,  or  for 
warehousing  merchandise,  and  power  is  therefore  given  to  the  company  to  pur- 
chase land  &)r  these  purposes.  It  was  well  observed  in  the  argument  at  the  bar, 
that  the  groimd  taken  for  locks  or  wears  would  be  productive  of  no  value  in  the 
hands  of  the  company,  there  being  no  lockage  dues,  but  only  a  mileage  toll. 
The  company  are  not  rateable  in  respect  of  the  ancient  course  of  the  river,  for 
the  soil  thereof  is  not  vested  in  them,  nor  are  they  properly  the  occupiers  there- 
of, but  entitled  only  to  the  privilege  of  using  it  in  the  nature  of  an  easement. 
No  rate  can  be  imposed  upon  tolls  eo  nomine,  so  that  if  there  should  happen  to 
be  in  any  parish  no  new  cut  or  channel  made,  nor  any  profitable  bvilding  erected, 
but  land  should  be  bought  for  locks  and  wears  which  are  in  themselves  unprofit- 
able, it  might  be  contended  that  the  company  would  not  be  rateable  at  all  for 
the  land  so  taken,  and  '''the  rateable  property  in  the  parish  would  be  pro  ^^^q 
tanto  diminished,  and  the  parish  therefore  would  lose  by  the  project  au-  ^ 
thorized  by  the  statute ;  while  in  another  parish  where  land  should  be  taken  for 
a  new  cut  or  channel,  or  the  erection  of  a  profitable  building,  the  amount  of  the 
mileage  toll  for  passing  along  such  new  cut  or  channel,  or  the  profit  of  the  build- 
ing, might  be  greater  than  the  value  of  the  neighbouring  land,  or  the  profit  of 
similar  buildings,  and  in  this  instance  the  parish  would  gain  by  the  project. 
Whereas,  if  the  land  taken  and  buildings  erected  throughout  the  whole  line  are 
estimated  and  rated  according  to  the  value  of  the  adjoining  land  and  similar 
buildings,  no  parish  will  either  lose  or  gain  by  the  project,  but  every  parish  will 
be  in  the  same  situation  as  if  the  act  had  not  passed,  or  nothing  had  been  done 
under  it.  So,  also,  if  the  whole  undertaking  should  prove  unprofitable,  as  some 
projects  of  this  kind  have  done,  and  the  amount  of  the  mileage  toll,  or  receipts 
of  the  buildings  erected,  should  be  less  than  the  value  of  the  neighbouring  land 
or  of  similar  buildings,  no  parish  would  become  a  loser  by  the  diminution  of  the 
value  of  rateable  property  within  it,  at  whatever  period  of  time  such  diminution 
might  happen  to  take  place.  And  if  we  suppose  the  legislature  to  have  intended 
to  prevent  loss  or  gain  to  the  parishes,  and  to  leave  all  in  the  same  state  and 
condition  as  if  no  land  were  ta^en  or  building  erected  by  virtue  of  the  act,  we 
must  construe  the  words  in  question  to  mean,  that  the  land  and  buildings  of  the 
company  shall  be  estimated  for  the  purpose  of  rates,  according  to  the  value  of 
other  lands  and  buildings  adjoining  or  near:  that  the  value  shall  be  taken 
according  to  that  rule,  without  regard  to  ^ny  increase  or  diminution  of  ri^r^ 
actual  value.  And  the  words  used  may  certainly  very  well  admit  of  this  ^ 
sense  and  construction.  It  may  be  observed,  also,  that  this  is  an  affirmative 
clause  of  the  act,  intended  to  designate  the  rating )  and  if  it  mean  only  that  the 
company  shall  be  rated  on  the  same  part  of  the  value  of  their  property  as  the 
ftdjoining  lands  and  buildings,  it  will  be  quite  useless  and  ineffectual,  because  a 
rate  on  a  different  part,  whether  greater  or  less^  would  be  bad,  being  manifestly 
unequal  and  unjust. 

I  come  now  to  advert  to  the  decided  cacec.    The  Ibst  in  order  of  time  is  tbe 
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case  of  tlie  Leeds  and  Liverpool  Canal  Company^  5  East,  325.  The  acts  of 
parliament  npon  which  that  case  arose  were  passed^  and  the  case  came  before  the 
Court  before  it  was  established  that  navigation  tolls  are  not  rateable  eo  nomine ; 
the  decision  does  not  furnish  any  authority  on  the  present  subject ;  but  it  seems 
probable  Uiat  the  case  led  the  way  to  the  rule  against  rating  tolls,  that  was  soon 
afterwards  established. 

The  next  case  is  the  case  of  St.  Mary,  Leicester,  6  M.  &  S.  400,  which  came 
before  the  Court  after  it  had  been  settled  that  tolls  per  se  were  not  rateable. 
That  arose  upon  an  act  passed  in  the  same  session  of  parliament  as  the  act  in 
question,  and  contains  a  similar  clause  as  to  rating,  following  also,  as  this  does, 
tne  clause  of  exemption  from  the  jurisdiction  of  the  sewers.  The  sessions 
reduced  the  rate  upon  the  company  to  the  value  of  the  lands  and  huildinfj}^ 
belonging  to  the  company,  in  proportion  to  the  lands  and  buildings  adjoining, 
exclusive  of  the  tolls.  This  Court  confirmed  the  order,  being  of  opinion  that 
^1 1  *^^^  P^^  ^^  "^eiTQ  not  rateable,  and  that  there  was  no  douDt,  upon  the  coii- 
^  struction  of  the  act,  that  it  had  prescribed  a  special  and  definite  aiodo  of 
ascertaining  the  value  of  the  land,  which  excluded  the  consideration  of  *fae  tollt^. 
It  is  true,  that  that  act  contained  also  a  prior  clause  on  the  subject  of  ratii)^, 
which  might  contribute  to  show  the  intention  of  the  legislature ;  but  it  scenic; 
that  either  clause,  if  taken  alone,  must  have  received  the  same  construction,  as 
to  land,  which  alone  is  mentioned  in  the  first  clause,  warehouses  and  buildings 
being  mentioned  in  the  second  only. 

Next  came  the  case  of  the  Grand  Junction  Canal  Company,  1  B.  &  A.  280. 
Li  that  case  there  were  two  acts  of  parliament :  the  first  contained  a  clause  simi- 
lar to  the  present,  certainly  not  more  fisivourable  than  the  present,  to  tlic 
construction  which  prevailed.  The  clause  in  the  latter  act  rather  raised  doubt 
and  uncertainty :  and  was  evidently  less  &vourable  to  the  construction  adopted 
by  the  Court.  It  was  argued  there  as  here,  that  the  word  "  proportion"  meant 
part  of  the  actual  value ;  but  the  argument  was  repudiated  by  the  Court,  and 
the  assessment  allowed  was  upon  the  same  principle  as  that  proposed  by  the 
sessions  in  the  present  case,  in  reducing  the  rate  to  35Z. 

The  next  case  is  that  of  St.  Peter  the  Great,  5  B.  A  C.  475.  That  case  arose 
upon  two  acts  containing  clauses  similar  to  those  in  the  two  acts  relating  to  the 
Grrand  Junction  Canal ;  and  the  Court  held,  that  the  improved  value  of  the  land, 
by  the  receipt  of  tolls,  could  not  be  taken  into  consideration.  The  last  case  is 
that  of  King's  Swinford,  7  B.  &  C.  236.  There  were  several  acts  of  parliament, 
4,AQ-|  ^e  '^'last  of  which  contained  a  clause  like  the  present.  But  no  question 
-'  was  made  as  to  the  construction  or  effect  of  that  clause.  The  only  ques- 
tion was,  whether  the  company  were  rateable  in  Kind's  Swinford,  according  to 
the  value  of  the  tolls  earned  in  that  parish,  or  upon  that  proportion  of  the  tolls 
earned  on  the  whole  line  which  the  length  of  the  canal  in  that  parish  bore  to 
the  lenffth  of  the  whole  line ;  and  the  Court  veiy  properly  decided  that  the  rate 
should  oe  according  to  the  amount  of  the  earnings  in  the  particular  parish. 

Upon  this  view  of  the  cases,  it  appears  that  there  is  not  any  decision  against 
tlie  reduced  rate  prcxposed  by  the  sessions  in  this  case.  And  the  two  cases  of 
the  Grand  Junction  Canal  and  St.  Peter  the  Great  are  plain  authorities  in  favour 
of  it,  there  being  no  substantial  difference  in  the  language  of  the  statutes. 

In  this  case,  therefore,  the  rate  must  be  reduced  to  35Z.,  that  is,  to  the  value 
of  the  land  and  bnildines  of  the  company^  estimated  according  to  the  value  of 
the  adjoining  lands  and  buildings,  and  not  according  to  their  actual  productive 
Tfthiis  to  the  company.  Sate  reduced  accordingly. 
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*LLOTD  V.  ASHBT,  H.  K.  ROWLAND,  and  SHAW.       [*2S 

A.,  Rm  &nd  0.  carried  on  basiness  u  partners,  nnder  the  firm  of  Ashbj  and  Co.,  from  Febniarj 
1820  to  May  1824,  when  0.  retired,  and  the  other  two  partners  agreed  to  liquidate  all  the  dobta 
due  from  the  partnership ;  and  they  oontinned  the  business  as  partnera,  under  the  firm  of  Ashbj 
and  Rowland.  In  June  1824  S.  agreed  to  become  a  member  of  this  last-mentioned  partnership, 
as  from  the  18th  of  May  preceding,  but  his  name  was  not  to  be  introduced,  and  the  business 
was  still  carried  on  under  the  names  of  Ashby  and  Rowland  only. 

In  July  1824,  H.,  being  indebted  to  L.,  drew  a  bill  of  exchange  in  his  faronr  upon  Ashby  anJ 
Co.,  which  bill  was  aooepted  by  the  partner  R.  in  the  names  of  Ashby  and  Rowland.  H.,  th« 
drawer  of  the  bill,  had  had  dealings  with  the  firm  of  A.,  R.,  and  0. ;  but  whether  that  firm  wa« 
indebted  to  him  when  the  bill  was  drawn  did  not  appear,  nor  did  it  appear  that  there  had  been 
any  dealings  between  H.,  the  drawer,  and  A.,  R.,  and  S.,  after  the  entrance  of  S.  into  the  part- 
nership. The  name  of  S.  was  never  used  or  made  known  to  any  person  dealing  with  the  firm  : 

Held,  that  A.,  R.,  and  S.  were  liable  upon  this  bill  as  acceptors. 

Assumpsit  by  the  plaintiff  as  pajee  against  the  defendants  as  acceptors  of  a 
bill  of  exchange  for  82/.  12s.  The  defendant  Rowland  suffered  judgment  to  go 
by  default.  The  other  defendants,  Ashby  and  Shaw,  pleaded  the  general  issue. 
At  the  trial  before  Lord  Tenterden,  C.  J.,  at  the  London  sittings  after  Michael- 
mas term,  1825,  the  plaintiff  was  nonsuited,  subject  to  the  opinion  of  this  Court 
on  the  following  case : — 

The  plaintiff,  an  engineer  and  millwright,  had  made  articles  of  machineiy  for 
Hugh  Rowland,  the  rather  of  the  defendant  H.  R.  Rowland,  in  or  about  July, 
1824.  The  charge  for  these  articles  amounted,  at  reasonable  prices,  to  82/.  10a. ; 
and,  in  payment  of  that  sum,  Hugh  Rowland,  a  short  time  before  the  delivery 
of  the  goods,  viz.  on  the  28th  of  July,  1824,  drew,  payable  to  the  order  of  the 
plaintiff,  and  delivered  to  him,  the  bill  of  exchange  in  question,  addressed  to 
Messrs.  Ashby  and  Co.,  London. 

From  February  1820,  to  May  1824,  the  defendants  Ashby  and  Rowland,  and 
one  Richard  Osborne,  carried  on  the  business  of  printers  and  engravers  as  part- 
ners,- under  the  firm  of  Ashby  and  Co.  In  May  1824,  *Osbome  retired  r^A 
from  the  partnership,  and  the  defendants  Ashby  and  Rowland  continued  ^ 
the  business  as  partners,  under  the  firm  of  Ashby  and  Rowland.  By  agreement 
between  Ashby  and  Rowland  and  Osborne,  the  continuing  partners  were  to  liqui- 
date all  the  debts  due  from  the  partnership.  In  June  1824,  articles  of  agree- 
ment were  executed  between  the  defendants  Ashby  and  Rowland  and  the 
defendant  Shaw,  under  which  Shaw  advanced  1500/.,  as  a  consideration  to  Ashbj 
and  Rowland,  and  became  a  partner  in  the  concern  as  from  the  18th  of  May 
preceding,  being  the  day  on  which  the  former  partnership  was  dissolved  as  to  R. 
Osborne.  By  these  articles  it  was  provided,  that  the  partnership  should  be  car- 
ried on  under  the  firm  of  Ashby  and  Rowland  (the  name  of  Shaw  not  being 
introduced),  and  that  the  personal  attendance  of  Shaw  should  not  be  required 
except  as  he  might  be  minded  to  attend.  The  business  was  accordingly  con- 
tinued in  the  names  of  Ashby  and  Rowland  until  September  1824,  when  the 
partnership  was  dissolved  as  far  as  regarded  the  defendant  Rowland.  The  bill, 
after  delivery  thereof  to  the  plaintiff,  was  accepted  in  the  following  form : — 
"Accepted,  Ashby  and  Rowland,  at  Messrs.  Veres,  Ward,  and  Co."  The 
acceptance  was  in  the  handwriting  of  the  defendant  Rowland.  The  bill  was 
presented  when  due,  and  payment  was  refused. 

Hugh  Rowland,  the  drawer  of  the  bill,  had  dealings  with  the  firm  of  Ashby, 
Osborne,  and  Rowland,  by  selling  goods  to  them ;  but  whether  that  partnership 
was  indebted  to  him  or  not  at  the  time  when  the  bill  was  drawn,  did  not  appear 
at  the  trial,  nor  did  it  appear  that  there  had  been  any  dealings  between  the 
drawer  *of  the  bill  and  the  partnership  of  the  defendants  subsequently  p^^e 
to  the  defendant  Shaw's  entrance  into  the  partnership.  Shaw  went  abroad  t^ 
immediately  after  the  execution  of  the  partnership  deed,  and  did  not  return 
until  the  September  following;  and  during  that  time  his  name  was  not  used  or 
made  known  to  any  person  dealing  with  the  partnership,  or  to  the  clerks  of  the 
partnership.    It  did  not  appear  that  the  plaintiff,  when  he  reoeiyed  Uie  bill  from 
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Hugh  Rowland^  had  anj  knowledge  of  him,  except  that  he  had  given  the  plain- 
tiff the  order  for  the  goods ;  nor  that  the  plaintiff,  when  he  so  received  the  bill, 
or  at  the  time  of  its  acceptance,  had  any  knowledge  of  the  firm  of  Ashby  &  Co., 
on  which  the  same  was  drawn,  or  of  the  state  of  accounts  between  that  firm 
and  Hugh  Rowland  the  father,  or  knew  the  name  of  any  of  the  partners ;  but 
it  was  proved,  that  on  receiving  the  bill,  and  before  its  acceptance,  he  directed 
an  inquiry  into  the  responsibility  of  the  firm,  and  also  sent  to  the  house  where 
the  defendants  carried  on  business  to  inquire  whether  they  would  accept  the  bil], 
and  that  the  person  he  sent  had  a  t^onversation  with  a  person  unknown  to  him 
(but  who  was  not  the  defendant  Rowland),  in  an  inner  room  or  counting-house 
in  the  house  where  the  'business  was  carric^d  on,  and  informed  that  individual  on 
what  consideration  the  bill  was  drawn,  and  asked  him  whether  it  would  be 
accepted,  to  which  he  answered  that  it  would.  The  question  for  the  opinion  of 
this  Court  was,  whether  the  plaintiff  was  entitled  to  maintain  his  action  against 
the  defendants  for  the  amount  of  the  acceptance. 

This  case  was  argued  in  last  Michaelmas  term  by 
Ma-\  *  Hutchinson  for  the  plaintiff.  In  the  absence  of  fraud,  the  acceptance 
^  of  one  of  several  partners,  in  the  name  of  the  partnership,  binds  all.  If 
the  party  accepting  had  no  authority  from  the  other  partners  to  accept,  and  that 
be  known  to  the  person  taking  the  bill,  he  is  guilty  of  a  fraud  and  cannot 
recover  upon  it.  But  that  is  not  the  case  here.  The  want  of  authority  is  not 
to  be  inferred,  even  if  the  bill  be  taken  not  for  value.  And  if  it  could,  it  is 
questionable  whether,  under  the  circumstances,  a  payee,  taking  without  fraud  or 
collusion,  may  not  maintain  an  action.  Here  the  payee  took  the  bill  for  value, 
and  did  (what  a  prudent  man  would,  do)  inquire  whether  the  bill  would  be 
accepted.  It  may  be  said  that  the  plaintiff  did  not  know  who  the  partners 
were,  and,  therefore,  that  it  was  not  taken  on  the  credit  of  Shaw.  The  bill 
here,  however,  having  been  drawn  on  Ashby  &  Co.,  and  accepted  by  the  firm  in 
the  name  of  Ashby  and  Rowland,  by  which  Ashby,  Rowland,  and  Shaw  had 
agreed  to  go,  it  is  the  same  thing  in  effect  as  if  Shaw  had  been  named  in  the  accept- 
ance. Shaw  had  given  authority  to  the  two  to  use  those  names  as  representing 
bim.  In  Vere  t;.  Ashby,  10  B.  &  C.  296,  Bayley,  J.,  lays  it  down  as  a  general  rule, 
^'  that  where  the  partnership  name  is  pledged,  any  person  who  either  is  an  actual 
partner,  or  has  allowed  himself  to  be  held  out  to  othera  as  a  partner,  is  liable^ 
unless  the  party  to  whom  the  partnership  is  pledged,  is  privy  to  an  intent  to 
misapply  tho  money."  Here  the  partnership  name  was  pledged,  and  there  was 
no  evidence  of  an  intention  to  misapply  the  money.  In  Wells  v.  Masterman, 
^y-i  2  Esp.  N.  P.  C.  731,  Lord  Kenyon  *says,  that  a  bill  drawn  on  a  partner- 
-■  ship  in  their  usual  style  and  firm,  accepted  by  one  partner,  binds  the 
whole ;  except  where  it  is  put  in  force  by  a  fraudulent  drawer. 

Scarlett,  Attomey-Oeneral,  contrd.  Hugh  Rowland,  the  drawer  of  a  bill,  had 
transactions  with  the  old  firm  of  Ashby,  Rowland,  and  Osborne,  which  was 
carried  on  under  the  names  of  Ashby  and  Co.  The  new  firm  was  afterwards 
earned  on  under  the  firm  of  Ashby  and  Rowland,  but  the  drawer  of  the  bill 
had  no  transactions  with  the  firm  in  which  Shaw  was  a  partner.  The  bill  is  here 
drawn  on  Ashby  and  Co.  The  drawer  sold  goods  to  Ashby,  Rowland,  and 
Osborne.  It  must  be  assumed,  therefore,  that  it  was  drawn  for  a  debt  due  to 
him  from  Ashby,  Rowland,  and  Osborne.  There  was  no  evidence  of  any 
dealings  between  any  of  them  and  the  drawer  after  Osborne  had  quitted  or  Shaw 
had  joined  the  firm.  He  knew  nothing  of  Shaw  when  he  drew  on  Ashby  and 
Co.  If  the  drawer's  son  had  accepted  the  bill  in  the  name  of  Ashby  and  Co., 
there  could  have  been  no  question.  Suppose  Hugh  Rowland  the  father  had  said, 
I  wUl  give  you  a  bill  pn  the  firm  of  Ashby  and  Co.,  of  which  my  son  is  liquida- 
ting the  debts,  could  it  then  be  contended  that  the  bill  taken  was  that  of  any 
other  firm  ?  Shaw  having  desired  his  name  not  to  be  used,  his  liability  depends 
entirely  on  his  interest ;  for  here  his  credit  never  has  been  pledged.     The  firm 

Eying  the  debts  of  Aithby  and  Co.,  accepted  the  bill  for  a  debt  due  from  that 
m.     Shaw^  a  dormant  partner  in  the  house  of  Ashby  and  Rowland^  was  not  a 
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party  to  that  debt,  and  had  no  interest  in  the  funds  applicable  to  its  payment. 
The  debt  was  not  ^contracted  during  the  time  he  was  a  partner.  Wells  p^og 
V.  Masterman,  2  Esp.  N.  P.  C.  731,  is  rather  in  favour  of  the  defendant.  ^ 
There  it  was  held  that  a  bill,  though  drawn  on  a  partnership  firm  and  accepted 
by  one  of  the  partners,  if  for  a  separate  debt  of  one  of  them,  shall  not  bind  the 
firm,  as  to  a  party  who  knew  the  consideration  of  the  bill.  Applying  that  rule 
to  the  present  case,  here  Hugh  Rowland  draws  a  bill  on  Ashby  and  Co.,  and  it 
is  accepted  by  Ashby  and  Rowland  for  a  debt  due  from  Ashby  and  Co.  Ashby 
and  Co.  were  at  that  time  an  existing  compajiy,  for  they  had  debts  to  pay.  The 
giving  of  a  bill  to  the  plaintiff  was  an  assignment  of  a  debt  due  from  Ashby 
and  Co.,  not  from  Ashby  and  Rowland.  The  plaintiff  Jcnew  the  bill  as  one  of 
Ashliy  and  Co.  If  Rowland's  son  had  told  the  father  in  terms  that  there  was  a 
new  partner  Shaw,  the  father  could  not  have  drawn  it  upon  Shaw,  whom  he 
knew  to  have  nothing  to  do  with  the  debt  he  was  about  to  assign  to  the  plaintiff. 

Hutchinson  in  repty.  The  argument  on  the  other  side  assumes,  that  the  bill 
was  on  account  of  a  debt  due  from  Ashby  and  Co.  to  the  drawer.  But  that 
does  not  appear  bj  the  case.  It  is  also  assumed  that  the  bill  is  drawn  on  the 
old  firm.  It  is  accepted  in  the  name  of  Ashby  and  Rowland  only.  The  old 
firm  did  not  exist  at  the  time  when  the  bill  was  drawn.  The  acceptance  was 
that  which  alone  could  hav?  been  given  on  any  other  bill,  for  Shaw's  name  wag 
not  to  be  used.  Here  Ashby  and  Rowland  carrying  on  business  under  that 
name  jointly  with  Shaw,  have  accepted  a  bill  drawn  on  Ashby  k  Co.  p^oa 
*They  have  thereby  acknowledged  that  Ashby,  Rowland^  and  Shaw  are  ^ 
the  persons  intended  by  the  drawer.  Cur,  adv.  vuU. 

Lord  Tenterdex,  C.  J.,  in  Hilary  term,  delivered  the  judgment  of  the  Court. 

We  have  considered  this  case,  and  are  of  opinion,  upon  the  whole,  that  the 
plaintiff  is  entitled  to  recover.  The  bill  was  addressed  to  the  firm  of  Ashby  and 
Co.,  but  was  accepted  in  the  name  of  Ashby  and  Rowland.  The  firm  was  in 
fact  composed  of  Ashby,  Rowland,  and  Shaw,  but  the  names  and  style  they  had 
agreed  to  use  were  Ashby  and  Rowland.  Sh!iw  was  interested  in  the  house  at 
the  time  of  the  acceptance.  No  fraud  was  found.  A  valid  consideration  waa 
given  for  the  bill.  Notwithstanding  the  variance  between  the  names  to  which 
the  bill  is  addressed  and  those  in  which  it  is  accepted,  we  are  of  opinion  that  the 
three  defendants  must  be  taken  to  be  the  persons  designated  bv  the  acceptance  ia 
the  name  of  Ashby  and  Rowland,  and  that  the  acceptance  binds  them  all.  That 
being  so,  there  must  be  a  new  tnal.  .Rule  absolute  for  a  new  trial. 


*DOE  dem.  ROBERT  GOLDIN  v.  THOMAS  LAKEMAN  and  Others.  [*30 

Tentator  devised  estatea  to  his  eon  R.  H.,  his  heirs  and  assigns  for  ever,  subject  nevertheless  to 
the  payment  of  250^,  200?.,  and  150/.,  to  the  testator's  three  daughters  respectively.  He  then 
continued,  '^  And  I  do  hereby  direct,  that  until  my  said  son  Ricl^rd  or  his  heirs  shall  come  to 
Euj^land,  and  also  to  pay  to  my  said  three  daughters  the  said  sum  of  6002.  in  manner  as  afore- 
said, he  shall  not  have  possession  of  the  said  estate:  but  the  rents  and  profits  arising  from  the 
said  estate  and  premises  shall  be  equally  divided  to  and  amongst  my  said  three  daughters  in 
equal  parts  and  proportions,  until  my  said  son  or  his  heirs  shall  come  to  England  and  pay  the 
said  sum  of  600/.  as  aforesaid."  Ue  further  empowered  the  eldest  daughter  to  let  the  premisea 
from  time  to  time,  for  terms  of  seven  years ;  and  he  added, ''  And  in  case  my  said  son  shall  not 
come  to  England  during  his  lifetime  to  take  possession  of  the  said  estate  in  manner  horeinbe* 
fore  mentioned,  and  shall  die  without  leaving  any  issue  lawfully  to  be  begotten,  then  I  give 
and  devise  the  said  estate  and  premises  to  my  said  three  daughters  in  equal  parts  and  propor- 
tions, not  as  joint  tenants  but  as  tenants  in  common,  and  to  the  respective  heirs  of  their  several 
bodies  for  ever."  If  either  of  the  younger  daughters  died  under  age  and  unmarried,  her 
moneys,  Jtc,  were  to  be  divided  equally  between  the  survivors. 

On  the  testator's  death  the  daughters  entered,  R.  H.  the  son  being  abroad,  and  they  kept  posses- 
sion till  he  died,  never  having  made  the  required  payment :  Held,  that  their  estate  in  the  pre- 
mises was  either  a  fee,  conditioned  to  determine  when  R.  H.  '*  or  his  heirs,"  should  fiilfil  Uio 
terms  of  the  will,  or  a  chattel  interest^  subject  to  the  same  event. 
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£.rECTM£NT  for  messuages  and  lands  situate  in  Aveton  Gifford,  m  the  countr 
of  Devon.  At  the  trial  before  Littledale,  J.,  at  the  Devon  Spring  assizes  182o, 
a  verdict  was  found  for  the  plaintiff^  subject  to  the  opinion  of  this  Court  upon  the 
following  case : — 

Richard  Hobbs  being  seised  in  fee  of  the  premises  in  question,  on  the  3d  of 
July,  1772,  made  his  will,  duly  executed  and  attested,  in  which,  after  bequests 
of  leasehold  messuages,  money,  and  chattels  to  his  three  daughters,  whom  he  con- 
stituted also  his  residuary  legatees,  he  devised  as  follows: — "I  give  and  devise 
to  my  son  Richard  Hobbs,  now  of  the  island  of  St.  Christopher's,  all  that  my 
messuage,  estate,  lands,  and  premises  thereto  belonging,  called  or  commonly  known 
by  the  name  of  South  EfiFord,  situate  in  the  parish  of  Aveton  Gifford,  in  the  said 
eounty  of  Devon,  now  in  the  possession  of  George  Steer,  to  hold  the  same  pre- 
mises to  my  said  son  Richard  Hobbs,  his  heirs  and  assigns  for  ever,  subject  never- 
theless to  the  payment  of  the  sum  of  600^.  of  lawful  money  of  Great  Britain  to 
^1-1  my  said  three  '^daughters  in  manner  following;  that  is  to  say,  the  sum  of 
-'  150Z.  to  my  eldest  daughter  Elizabeth  Hobbs;  250/.  to  my  daughter 
Sarah;  and  200L  to  my  daughter  Ann.  And  1  do  hereby  direct  that  until  my 
said  son  Richard,  or  his  heirs,  shall  come  to  England,  and  also  to  pay  to  my 
said  three  daughters  the  said  sum  of  600Z.  in  manner  as  aforesaid,  that  he  shaU 
not  have  the  possession  of  the  said  estate ;  but  that  the  rents  and  profits  arising 
from  the  said  estate  and  premises  shall  be  equally  divided  to  and  amongst  mj 
said  three  daughters  in  equal  parts  and  proportions,  until  my  said  son  or  his 
heirs  shall  return  to  England,  and  pay  the  said  sum  of  600/.  as  aforesaid.  And 
I  do  hereby  direct  that  my  said  eldest  daughter  shall  have  power  to  let  and  set 
the  said  estate  and  tenement  as  often  as  the  said  estate  shall  come  in  hand,  at  a 
yearly  improved  rent,  for  any  term  of  years  not  exceeding  seven  years ;  and  in 
case  my  said  son  shall  not  come  to  England  during  his  lifetime,  to  take  posses- 
sion of  the  said  estate  in  manner  hereinbefore  mentioned,  and  shall  die  without 
leaving  any  issue  lawfully  to  be  begotten,  then  1  do  give  and  devise  the  said 
estate  and  premises  to  my  said  three  daughters,  in  equal  parts  and  proportions, 
not  as  joint  tenants,  but  as  tenants  in  common,  and  to  the  respective  heirs  of 
their  several  bodies  for  ever.  And  in  case  either  of  my  said  two  daughters 
Sarah  and  Ann  shall  happen  to  die  under  age,  and  unmarried,  I  do  direct  that 
the  moneys,  estate,  and  effects  of  her  so  dying  shall  go  to  and  be  divided  equally 
between  the  survivor  of  them  and  my  said  eldest  daughter  Elizabeth." 

Shortly  after  the  execution  of.  his  will  the  testator  died,  leaving  his  said  son 
and  three  daughters  him  surviving,  his  only  children. 

^oo-i  ^Richard  Hobbs,  the  son  of  the  testator,  was  in  the  West  Indies  at  tUe 
-'  time  of  his  father's  death.  He  returned  to  £iigland  in  the  following 
year,  and  remained  some  months,  during  which  time  he  resided  with  one  of  his 
sisters  at  Plymouth,  but  went  over  to  the  property  in  question,  distant  about 
sixteen  miles,  with  the  intention  of  taking  possession,  and  entered  upon  it  for 
that  purpose.  He  subsequently  visited  it  two  or  three  times  during  his  stay, 
and  after  executing  certain  articles  of  agreement  (which  were  annexed  to  the 
case),  returned  to  the  island  of  St.  Christopher,  where  he  died  in  1785,  leaving 
no  issue. 

Elizabeth  Hobbs,  the  testator's  eldest  daughter,  married  Richard  Smith,  and 
died  without  issue  in  1774.  Sarah,  the  second  daughter,  attained  her  full  age, 
and  died  unmarried  in  FebruaiT  1828.  Ann,  the  third,  attained  her  full  age, 
and  married  William  Goldin,  whom  she  survived,  and  died  in  1824,  leaving  two 
sons,  both  of  whom  were  bom  in  the  lifetime  of  Richard  Hobbs,  the  son  of  the 
testator.  One  of  them  died  unmarried  in  1826 ;  the  other,  Robert  Goldin,  was 
the  lessor  of  the  plaintiff. 

The  sum  of  600/.  directed  by  the  will  to  be  paid  by  Richard  Hobbs  in  certain 
proportions  to  his  three  sisters  was  never  paid  by  him,  unless  the  articles  of 
agreement  above  and  hereafter  mentioned  could  be  deemed  to  operate  as  a  pay- 
ment. 

After  the  return  of  Richard  Hobbs  to  the  West  Indies,  in  1773,  a  creditor  of 


24  Doe  d.  Goldin  v.  Lakeman.  E.  T.  1831.  [32 

his,  at  his  instance,  was  allowed  to  receive  the  rents  of  the  premises  for  a  short 
time,  until  his  debt  was  satisfied ;  but  Richard  Smith  and  fUizabeth  his  wife 
received  them  both  before  and  after,  until  the  death  of  the  latter  in  1774,  sub- 
sequently to  which  time  they  were  received  by  Sarah  Hobbs,  who  also  had  the 
^custody  of  the  title-deeds  till  1787 ;  and  during  this  period  the  interest  p^qo 
upon  a  mortgage  of  the  premises  made  by  the  said  Richard  Hobbs  to  one  ■- 
Susannah  Mallett,  for  money  lent  by  her  to  him,  was  paid  out  of  such  rents  and 
profits.  In  1785  a  second  mortgage  of  the  premises  was  made  by  Richard 
Hobbs  to  one  Richard  Livermore,  for  money  which  he  had  lent  tg  Hobbs.  In 
1787  Sarah  Hobbs  and  her  sister  Ann  Goldin,  then  a  widow,  executed  a  con- 
veyance in  fee  of  the  premises  to  Christopher  Savery,  the  two  mortgagees  being 
parties  to  the  instrument;  and  the  principal,  and  all  interest  due  on  the  said 
mortgages,  were  discharged  out  of  the  purchase-money. 

On  the  22d  of  December,  1826,  the  lessor  of  the  plaintiff  made  an  entry  on 
the  premises  with  the  knowledge  of  the  defendants,  for  the  purpose  of  avoiding 
all  fines,  if  any  such  had  been  levied. 

The  agreement  of  1778  before  referred  to  was  made  between  Richard  Smith 
and  Elizabeth  his  wife,  the  testator's  eldest  daughter,  and  Sarah  Hobbs,  his 
aecond  daughter,  of  the  first  part ;  the  two  executors  of  the  testator's  will  on 
behalf  of  Ann  Hobbs,  the  third  sister,  who  was  an  infant,  of  the  second  part ; 
and  Richard  Hobbs,  the  testator^s  son,  of  the  third  part.  By  this  instrument, 
after  reciting  that  Richard  had,  in  conformity  to  the  will,  come  to  England  and 
taken  possession  of  the  estate,  but  had  not  paid  the  600^.  as  the  will  directed,  it 
was  witnessed  that  Smith  and  his  wife  and  Sarah  Hobbs  agreed  and  covenanted 
with  the  said  Richard  (the  executors  consenting  and  ratifying  the  agreement,  as 
far  as  they  lawfully  might,  on  behalf  of  Ann  Uobbs),  that  they  would  permit 
the  said  Richard  to  let  the  premises  for  any  term  or  terms  not  exceeding  seven 
years,  *at  the  best  rent  that  could  be  gotten,  he  making  the  rent  payable  p^oj, 
to  Smith  and  his  wife  and  Sarah  Hobbs,  who  should  discharge  out  of  it  ^ 
first,  the  rates,  taxes,  and  outgoings  of  the  estate,  and  then  the  interest  of  the 
600^.  due  to  the  sisters  under  the  will,  and  should  pay  Richard  Hobbs  the 
residue;  and  should,  on  pavment  of  the  600^.  and  interest,  deliver  up  the  pre- 
mises again  to  Richard,  with  all  the  title-deeds  and  muniments.  And  Richard 
Hobbs  agreed  and  covenanted  to  pay  the  600/.  at  six  months'  notice,  or,  in 
default  thereof,  give  up  possession  of  the  premises  to  Smith  and  his  wife  and 
Ann  Hobbs,  who  should  thereafter,  and  until  such  payment,  receive  the  rents 
and  profits  to  be  applied  as  before  mentioned.  In  the'  conveyance  of  1787, 
Sarah  Hobbs  and  Ann  Goldin  described  themselves  as  the  sisters  and  co-heir- 
esses of  Richard  Hobbs  (Sarah  being  also  administratrix  de  bonis  non  of  Smith, 
then  deceased);  and  after  reciting  the  before-mentioned  agreement,  and  that 
Smith  and  his  wife  and  Sarah  Hobbs  had,  in  pursuance  thereof,  successively 
kept  possession  of  the  premises  and  title-deeds,  and  received  the  rents  and  profits, 
and  that  the  interest  of  the  said  600/.  had  been  paid,  but  the  principal  remained 
due,  they  did  by  those  indentures  for  the  considerations  therein  mentioned 
(among  which  was  the  paying  off  of  Mallett's  and  Livermore's  mortgages),  grant, 
bargain,  sell,  &c.,  the  said  premises  to  Christopher  Savery,  his  heirs  and  assigns 
for  ever,  discharged  from  the  payment  of  the  said  600/.,  the  receipt  of  which  they 
acknowledged.  In  this  conveyance  was  included  the  right  of  dower  of  Richaid 
Hobbs's  widow,  which  she  had  before  conveyed  in  trust  for  Sarah  and  Ann  for 
a  valuable  consideration. 

This  case  was  argued  at  the  sittings  in  banc  before  ^Michaelmas  term,  p^,.;^ 
1830 ;  and  it  was  then  contended  on  behalf  of  the  defendants,  that  the  *- 
agreement  of  1773  operated,  on  Richard  Hobbs's  part,  as  a  payment  of  the  600/., 
and  was  recognised  as  such  by  the  other  parties;  and  that  if  the  consent  of  the 
executors  on  behalf  of  Ann  Hobbs  (then  an  infant)  was  not  a  valid  recognition 
by  her,  still  she  had  ratified  it  by  her  execution  of  the  conveyance  of  1787,  in 
the  terms  above  stated.  But  supposing  that  there  had  not  been  a  payment,  or 
inytUng  equivalent  to  it,  then  it  was  contended  that  the  remainder  had  never 
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Tested ;  for  that,  in  de&nlt  of  payment  of  the  600/.,  Richard  took  no  estate,  but 
a  conditional  fee  or  chattel  interest  passed  to  the  sisters  immediately  by  the 
deyise  of  the  rents  and  profits,  and  had  never  been  divested  again ;  and  that  if 
Richard  had  taken  any  estate  in  the  first  instance,  that  estate  must  have  been  a 
fecHsimple,  and  the  supposed  remainder  to  the  sisters  was,  in  fact,  an  executoiy 
devise  limited  upon  an  indefinite  fiiilure  of  issue  in  Richard,  and  therefore  void. 
The  learned  Judges  were  clearly  of  opinion  that  Ann  Hobbs  was  not  bound  in 
the  first  instance  by  the  instrument  executed  during  her  minority,  whatever 
might  be  its  operation;  that  if  she  took  an  estate  tail  at  the  death  of  Richard, 
her  supposed  ratification  of  the  instrument  after  that  event  could  not  give  it  the 
effect  contended  for ;  and  that  the  execution  of  this  instrument  by  Richard,  and 
the  other  acts  done  by  him  during  his  stay  in  England,  could  not  in  fact  be  con- 
sidered as  a  coming  to  take  possession  in  such  manner  as  was  directed  by  the 
will.  But  they  desired  that  the  other  points  of  the  case  should  be  argued  before 
the  full  Court.  The  ease  was  further  argued  in  Hilary  term. 
^/»-|  *Praed  for  the  lessor  of  the  plaintiff.  The  sisters  of  Richard  Hobbs, 
-*  under  one  of  whom  the  lessor  of  the  plaintiff  claims,  had  an  estate  tail 
vested  in  them  at  the  time  of  the  conveyance  to  Savery ;  and,  consequently, 
that  conveyance  was  ineffectual.  The  operation  of  the  devise,  viewing  it  apart 
from  the  provision  with  respect  to  Richard's  coming  to  Endand,  is  to  give  an 
estate  tail  to  Richard,  with  remainder  to  his  sisters  in  tail.  It  is  true  the  testa- 
tor, in  the  first  instance,  devises  to  Richard,  and  his  heirs  and  assigns  for  ever; 
but  this  is  qualified  by  the  subsequent  words,  if  he  shall  die  "  wjithout  leaving 
any  issue  lawfuUy  to  be  begotten,"  which  show  an  intention  to  restrain  the  term 
''  heirs"  to  the  heirs  of  his  body ;  and  therefore  an  estate  tail  only  is  created. 
The  cases  bearing  on  this  subject  are  collected  in  6  Cruise's  Dig.  tit.  38,  c.  12, 
p.  250,  &c.,  3d  ed.  The  charge  of  600/.  upon  this  estate  does  not  enlarge  it  to 
a  fee-simple;  though  in  the  case  of  a  life-estate  it. would  be  otherwise.  Doe  v, 
Pyldes,  Cowp.  833,  Denn  v.  Slater,  5  T.  R.  335,  Tenny  v.  Agar,  12  East,  253, 
Ragget  V.  Beattie,  5  Bingh.  243.  The  testator's  object  clearly  was  to  keep  ihe 
estate  in  his  family,  restraining  it,  first  to  the  son  and  his  issue,  and,  secondly, 
to  the  daughters  and  theirs.  But  it  was  also  his  desire  to  enforce  Richard's 
coming  to  England  and  paying  the  600/.,  by  withholding  the  estate  from  him  in 
the  mean  time.  To  accomplish  this  intention,  he  devised  the  rents  and  profits 
of  the  estate  to  be  equally  divided  among  his  three  daughters  until  Richard  or 
his  heirs  should  return  to  England  and  make  the  payment ;  and  he  empowered 
the  eldest  sister  during  that  time  to  let  the  estate  for  terms  of  seven  years.  The 
*^71  ^^^^^  ^''  ^^^^^  ™y  ^^  Richard  or  his  heirs  shall  come  to  England,"  in 
•^  this  part  of  the  will,  clearly  mean  heirs  of  the  body ;  for  otherwise  the 
term  heirs  must  apply  to  the  sisters,  who  were  already  in  England.  The  inten- 
tion was  not  to  give  the  estate  itself  to  the  daughters,  but  only  to  enable  the 
eldest  sister  to  receive  the  rents  and  profits  as  a  trustee  for  them  till  Richard,  or 
the  heirs  of  his  body,  should  return  and  pay  the  sisters  their  respective  portions, 
or  till  Richard  should  die,  leaving  no  such  heirs.  [Pakke,  J.  The  sisters  are 
to  take  equally  under  this  devise,  though  the  sums  of  money  to  be  paid  to  them, 
when  the  son  or  his  heirs  return,  are  unequal.]  It  was  said  on  the  other  side, 
that  this  devise  of  the  rents  and  profits  carried  the  land,  and  that  it  gave  the 
daughters  an  estate  of  inheritance,  determinable  only  when  Richard  or  his  heirs, 
indefinitely,  should  return  and  pay  the  600/.  It  cannot  be  maintained  against 
the  case  of  Price  v.  Yaugh&n,  Aleyn,  45  (which  was  cited  ill  the  former  argu- 
ment), that  the  land  does  not  pass  by  a  devise  of  the  rents  and  profits ;  but  it  is 
not  clear  from  that  case  that  such  devise  will  pass  the  estate  of  inheritance  here 
contended  for,  or  anything  more  than  a  chattel  interest.  This  intermediate 
devise,  if  so  considered,  does  not  support  the  assumption  that  Richard  was 
intended  to  take  an  estate,  if  any,  in  fee-simple,  and  that  the  ultimate  limitation 
to  the  sisters  was  on  an  indefinite  failure  of  issue.  And  any  difficulty  that  might 
he  raised  as  to  the  effect  of  this  devise  of  the  rents  and  profits,  in  case  of  the 
death  of  one  or  more  of  the  sisters  before  payment  of  the  600/.,  is  removed,  if 
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the  will  be  read  as  giving  the  estate  tail  to  the  three  ^sisters  immediately,  r*9M 
and  until  Hichard  or  his  heirs  return  to  England  and  pay ;  and  the  clause  ^ 
as  to  the  rents  and  profits  merely  as  the  direction  of  the  testator  concerning  the 
distribution  of  these,  until  such  return  and  payment.  '^  A  particular  estate  may 
be  transposed,  and  placed  either  before  or  after  some  other  estate  given  by  the 
will,  if  such  transposition  be  necessary  to  fulfil  the  intent  of  the  testator."  6 
Cruise  Dig.  tit.  38,  c.  9,  p.  162.  Green  v,  Hayman,  2  Cha.  Ca.  10,  Brown- 
sword  V.  Edwards,  2  Ves.  sen.  243.  The  general  intent  of  the  testator  is  to  be 
carried  into  effect,  notwithstanding  any  particular  intention  that  may  be  incon- 
sistent with  it )  Kobinson  v.  Robinson,  1  Burr.  38 ;  and  that  general  intent  will 
bo  consulted  in  the  present  case,  if  the  devise  be  construed  as  giving  the  daugh- 
ters an  estate  tail  in  the  first  instance,  subject  to  be  divested  if  Richard  Hobbs, 
or  the  heirs  of  his  body,  should  return  to  take  possession  on  the  terms  of  the 
will,  with  remainder  over  to  the  daughters  in  tail,  if  Richard,  after  so  taking 
possession,  should  die  without  leaving  heirs  of  his  body. 

Cderidge,  contrd.     The  lessor  of  the  plaintiff  has  no  claim  unless  an  estate 
tail  has  vested  in  the  daughters  of  the  testator ;  and  that  was  not  the  efiect  of 
the  will.     There  is  nothing  to  show  that  the  testator's  intention  was  such  as  haa 
been  affirmed  on  the  other  side :  his  object  appears  to  have  been  to  give  Richard 
the  estate  in  fee,  only  securing  to  the  daughters  the  payment  of  600/.     The  limit- 
i^tion  over  to  them  in  tail  depends  on  two  events :  '^  In  case  my  said  son  shall 
not  come  to  England  during  his  lifetime  to  take  possession  of  the  *said  picOA 
estate  in  manner  hereinbefore  mentioned,  and  shsdl  die  without  leaving  ^ 
any  issue  lawfully  to  be  begotten.''     Taking  these  two  conditions  together,  and 
comparing  them  with  the  former  part  of  the  wUl,  it  is  clear  that  the  meaning  of 
the  first  proviso  is,  in  case  Richard  or  his  heirs  should  not  come  to  England  to 
take  possession.     The  clause  cannot  be  read  as  if  the  remainder  were  to  depend 
upon  one  or  the  other  of  the  two  events  there  mentioned ;  for  then  it  must  be 
contended,  that  if  Richard  had  died  in  the  West  Indies,  leaving  heirs,  they  might 
have  been  cut  off  from  the  estate,  because  Richard  had  not  in  person  gone  to  Eng- 
land for  the  purpose  specified ;  which  evidently  was  not  intended.     To  construe 
the  clause  in  the  alternative,  the  Court  must  be  called  upon  to  read  "  or"  for 
'^  and ;"  and  that  to  defeat  the  testator's  intention :  whereas  in  Soulle  v.  6er- 
rard,  Cro.  Eliz.  525,  and  several  other  cases  (collected  in  6  Cruise's  Dig.,  tit. 
88,  c.  9,  p.  157,  &c.),  the  Court  has  substituted  "  and"  for  "  or,"  to  prevent  that 
intention  from  being  frustrated.     By  the  plain  construction  of  this  will,  if  Rich-> 
ard  had  taken  any  estate  under  it,  he  would  have  had  an  estate  in  fee;  the  alteip^ 
nate  remainder,  therefore,  to  the  daughters  could  only  be  an  executory  devise : 
but  as  Richard,  in  fact,  had  not  the  estate  in  the  first  instance,  and  as  the  devise 
to  him  and  his  heirs  would  take  effect  only  when  he  or  such  heirs,  Indefinitely, 
should  come  to  England  to  take  possession  according  to  the  will,  that  executory 
devise  was  void,  as  depending  on  an  indefinite  failure  of  issue,  and  that  in  a  per- 
3on  who  was  as  yet  a  stranger  to  the  estate.     The  estate  which  the  daughters 
took  till  their  brother  should  comply  with  the  will  was  not  an  estate  *tail ;   r*AA. 
and  it  has  never  been  determined.     That  the  devise  of  the  rents  and  pro-  ^ 
fits,  gave  them  an  estate  in  the  land,  is  agreed :  this,  however,  is  said  on  the  other 
side  to  have  been  merely  a  chattel  interest,  to  secure  the  payment  of  the  600^. 
But  no  provision  is  made,  in  case  one  or  more  of  the  daughters  die,  for  payment 
of  their  shares  of  that  bequest.     The  estate  is  given  to  them  till  Richard  or  his 
heirs  return,  which  is  an  indefinite  period :  and  this  last  argument  wan  relied 
upon  in  Price  v.  Vauehan,  Aleyn,  45,  as  showing  that  the  estate  there  in  ques- 
tion was  not  a  chattel  interest.     [Lord  Tenterden,  C.  J.     The  words  "  until 
my  son  Richard  or  his  heirs  shall  come  to  England,"  must  refer  to  the  heirs  of 
his  body ;  because,  otherwise,  the  daughters,  who  actually  were  in  England,  are 
the  heirs.]     Still,  the  duration  of  the  estate  is  uncertain,  and  the  argument  in 
Price  V.  Vaughan  applies.     A  grant  to  the  daughters  and  their  heirs,  until  tho 
events  specified  in  the  devise,  would  have  given  a  base  fee ;  but  in  a  will,  such 
an  estate  may  pass  without  the  word  heirs,  if  the  intention  be  clear.     The  daugh- 
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ters,  therefore,  in  this  case  took  a  base  fee  until  Richard  or  his  heirs  should 
come  to  England  and  pay  the  600/.  as  directed  by  the  will.  That  event  had  not 
happened  when  the  conveyance  was  made  to  Savery.  [Lord  Tentebj)EN,  C.  J. 
The  estate,  then,  is  still  existing ;  and  if  so,  it  defeats  the  claim  of  the  lessor  of 
the  plaintiff.]  If  it  be  only  a  chattel  interest,  the  effect,  as  to  him,  is  the  same. 
To  obviate  this  objection,  it  is  said,  that  the  estate  tail  limited  to  the  daughters 
may  be  transposed,  so  as  to  take  place  of  the  first  devise  to  them ;  but  this  has 
♦J."!!  ^^^y  ^^^  ^^^®  where  it  was  plainly  necessary  for  the  *accompli8hment 
-^  of  the  testator's  purpose ;  otherwise,  the  parts  of  the  will  must  be  read 
in  the  order  given  them  by  the  testator. 

The  sisters,  then,  took  by  this  devise  an  estate  which  has  never  yet  been 
divested.  If  anytlung  could  have  vested  in  Richard,  it  would,  as  already 
observed,  have  been  a  fee-simple.  The  devise  to  him  in  the  first  instance  is 
clearly  in  fee ;  and  the  rest  of  the  will,  taken  together,  bears  the  same  con- 
struction. The  charge  upon  the  land  tends  to  show  that  this  was  the  testator's 
meaning.  It  is  true  that  where  an  estate  tail  is  actually  created,  such  a  charge 
does  not  convert  it  into  a  fee ;  but  where  the  question  is,  whether  the  estate  be 
in  tail  or  fee,  a  charge  like  this  is  to  be  considered,  among  other  circumstances, 
as  evidence  of  the  testator's  intention.  In  Pells  v.  Brown,  Gro.  Jao.  590,  where 
the  devise  was  to  Thomas  and  his  heirs  for  ever,  with  a  limitation  to  his  brother 
if  Thomas  died  without  issue,  living  his  said  brother,  it  was  held  that  Thomas 
took  in  fee ;  and  it  was  relied  upon  in  support  of  this  construction,  that  the 
devise  was  made  to  him,  ''  paying  to  his  brother  Richard  20/."  And  where  the 
devise  is  in  fee  in  the  first  instance,  it  makes  no  difference  if,  by  a  subsequent 
clause,  a  remainder  over  is  limited  on  a  particular  event  and  the  death  of  the 
first  devisee  without  Aei'ra  of  his  hody}  such  remainder  amounting  only  to  an 
executory  devise,  which  cannot  alter  the  nature  of  the  preceding  one.  Collensoa 
V.  Wright,  1  Sid.  148,  Feame  on  Contingent  Remainders,  p.  507,  6th  ed.  In 
^ny  view  of  this  case,  therefore,  no  estate  tail  has  ever  vested  in  the  sisters  of 
^4!21  ^^^^^'^^  Hobbs;  since  the  devise  to  them  relied  upon  on  *the  other  side 
^  was  either  limited  on  a  fee,  and  void  as  depending  on  too  remote  a  oon« 
tingency ;  or  was  to  take  effect  after  an  estate  (whether  base  fee  or  chattel 
interest)  which  has  never  been  determined. 

Prckedj  in  reply.  In  the  clauses,  if  ''  my  said  son  shall  not  come  to  England 
during  his  lifetime  to  take  possession  of  the  said  estate  in  manner  hereinbefore 
mentioned,  and  shall  die  without  leaving  any  issue  lawfully  to  be  begotten,"  the 
latter  words  seem  clearly  referable  to  the  time  of  Richard's  death ;  and  this  con- 
tradictfl  the  supposition  of  an  indefinite  failure  of  issue  being  contemplated. 

Cur.  culv,  vuU, 

Lord  Tenterden,  C.  J.,  in  Hilary  term,  delivered  the  judgment  of  the  Court. 
It  is  difficult  to  understand  in  this  case  what  really  was  the  testator's  intention ; 
and  still  more  so  to  see  how  that  intention  can  be  carried  into  effect.  But,  on 
the  best  consideration  we  can  give  the  subject,  we  are  of  opinion  that  the 
daughters  took'  under  this  will  either  a  fee-simple  on  condition, — ^namely,  to 
determine  when  Richard  Hobbs  or  his  heirs  should  return  to  England  and  pay 
the  sum  of  600/.  as  directed, — or  a  chattel  interest  to  continue  till  such  return 
and  payment.  It  is  an  established  rule,  that  a  devise  of  the  rents  and  profits  is 
a  devise  of  the  land :  the  daughters,  therefore,  clearly  took  an  estate  (of  which- 
ever description)  under  this  will ;  and  as  the  600/.  were  not  paid,  their  interest 
had  never  been  divested  at  the  time  of  the  conveyance  to  Savery.  The  plaintiff^ 
therefore,  is  not  entitled  to  recover.  Judgment  for  the  defendants. 
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*The  Dock  Company  at  KINGSTON-UPON-HULL  t;.   WILLIAM   ^,o 

BROWNE  and  others.  L  *"* 

The  p*irt  of  Kingston-upon-Holl  is  mentioned  in  acts  of  parltamenty  eharten,  and  other  docu- 
ments, in  two  senses;  firsts  according  to  the  popular  understanding,  as  denoting  a  particular 
place ;  and  secondly,  in  a  larger  acceptation,  as  comprising  under  one  name  a  district  of  many 
places,  classed  together  for  the  purposes  of  the  revenue,  and  of  which  Eingston-upon-Hall  is 
the  chief. 

The  statute  14  G.  3,  o.  56,  s.  42,  which  gives  the  Hull  Dock  Company  a  tonnage  on  ships  coming 
into  or  going  out  of  the  harbour  of  Kingston-upon-HuIl,  and  the  company's  basin  or  docks 
within  the  port  of  Eingston-upon-Hull,  or  unlading  or  lading  any  of  their  cargo  ipithin  the  •aid 
portf  must  be  construed  as  using  the  term  "  port"  in  the  popular  sense ;  and  not,  therefore,  as 
extending  the  burden  of  dock  duties  to  places  which,  in  point  of  local  description,  are  without 
the  port  of  Hull ;  as  Goole,  on  the  river  Ouse. 

Debt  for  tonnage  duties  in  respect  of  ships  and  vessels  of  the  defendanta 
having  laden  and  unladen  goods  within  the  port  of  Kingston-upon-HuU.  Plea, 
nil  debent. 

At  the  trial  before  Bayley,  J.,  at  the  Lent  assizes  for  Yorkshire,  1829,  a  ver- 
dict was  found  for  the  plaintiffs,  subject  to  the  opinion  of  this  Court  upon  the 
following  case : — 

The  plaintiffs  are  the  proprietors  of  extensive  docks,  basins,  quays,  and  wharfs 
at  the  town  and  port  of  Kingston-upon-Hull ;  the  defendants  are  the  owners  of 
a  brig  which  sailed  with  goods,  on  the  14th  of  April,  1828,  from  Groole  on  a 
voyage  to  Hamburgh,  and  returned  the  following  month  with  a  cargo  of  wool 
and  hides  from  Hamburgh  to  (}oole.  Goole  is  situated  on  the  river  Ouse,  and 
is  within  and  parcel  of  the  duchy  of  Lancaster ;  and  the  undertakers  of  the  Aire 
and  Calder  navigation  have  there  recently  made  docks  (being  artificial  excava- 
tions in  the  land  adjacent  to  the  river),  and  built  quays,  warehouses,  and  other 
conveniences  suitable  for  carrying  on  a  foreign  trade.  Kingston-upon-Hull  is  a 
town  corporate,  the  mayor  and  corporation  of  which  have  jurisdiction  over  the 
town,  and  county  of  the  same.  It  lies  upon  the  river  Humber,  into  which  river. 


and  considerably  to  the  westward  of  the  town,  fall  the  two  *rivers  Ouse 
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and  Trent,  the  former  passing  from  York  to  Selby,  Rawcliffe,  Howden,  and 
Goole,  in  the  order  here  mentioned ;  €h>ole  being  about  twenty-five  miles  from 
Kingston-upon-Hull :  the  latter  running  from  Stockwith  and  Gainsborough ;  and 
both  losing  at  their  confluence  their  respective  names  in  that  of  Humber.  On 
the  south  side  of  that  river  are  situated  the  several  towns  or  places  of  Barrow, 
Barton,  Brigg,  and  Ferriby-Sluice,  all  above  the  town  of  Kingston-upon-Hull. 
By  an  act  of  parliament,  14  G.  3,  c.  56,  for  making  and  establishing  public 
quays  at  Kingston-upon-Hull,  &c.,  and  for  the  benefit  of  commerce  in  the  port 
of  Kingston-upon-Hull,  and  for  making  divers  works  for  the  accommodation  of 
vessels  using  the  said  port ;  after  reciting  an  act  of  the  14  Car.  2  (which  again 
recites  an  act  made  1  £liz.,  directing  that  no  goods,  &c.,  should  be  shipped  or 
discharged  but  in  or  upon  certain  places  therein  described,  except  the  port  of 
Hull),  by  which  act  of  Charles  11.  the  king  was  enabled,  by  his  commission,  to 
appoint  from  time  to  time  such  places  wherein  it  should  be  lawful  so  to  ship  and 
discharge  goods,  except  the  town  of  Hull,  &c. ;  by  reason  of  which  exception, 
the  present  act  (of  14  G.  3)  was  necessary  for  the  purpose  of  establishing  law- 
ful quays  at  the  port  of  Kingston-upon-Hull : — It  was  amongst  other  things 
enacted,  that  his  majesty  should  assign  necessary  places  and  quays  at  Kingston- 
upon-Hull,  and  settle  the  extents  and  limits  of  the  same,  on  which  quays,  &c.,  all 
goods  brought  by  way  of  merchandise  from  any  of  the  parts  beyond  the  seas 
wete  to  be  landed.  And  for  the  purpose  of  reimbursing  the  company  therein 
described  for  making  and  maintaining  the  basin,  docks,  and  other  works  there 
mentioned,  and  enabling  them  to  keep  the  said  works  in  ^repair,  certain  ^tc 
rates  were  to  be  paid  by  ships  or  vessels  (with  certain  exceptions)  coming  ^ 
into  or  going  out  of  the  harbour,  and  the  said  basin  or  docks  within  the  port  of 
Kingston-upon-Hull,  or  lading  or  unlading  within  the  said  port,  (a)    But  it  was 

(a)  The  suhstance  of  section  42  is  as  follows :  "  That  in  consideration  of  the  expenses  incorred 
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enacted,  that  Teasels  coming  coastwise  firom  or  to  any  place  np  the  riyers  Trent 
or  Ouse,  within  the  limits  of  the  port  of  Hull  as  then  used,  should  not  be  liable 
for  the  rates  unless  such  vessels  should  come  into  or  go  out  of  the  said  basin  or 
dock,  or  any  part  of  the  harbour  called  Hull  Basin,  or  should  lade  or  unlade 
withm  any  part  of  the  river  Humber,  or  if  such  vessels  should  go  into  the  said 
harbour  solely  for  the  purpose  of  custom-house  clearance.  It  was  also  enacted, 
that  regulations  to  be  made  in  furtherance  of  the  act  should  be  published  in  the 
town  of  Kingston-upon-HuU;  and  that  any  two  justices  of  the  peace  of  Kings- 
*461  ^°*^P^i^~^^  might  issue  a  warrant  for  distraining  for  ^penalties  incurred 
-^  under  that  act,  with  a  power  of  appeal  to  the  quarter  sessions  held  for  the 
town  and  county  of  the  town.  The  rights  of  the  Trinity  House  in  and  concern- 
ing the  haven  of  the  town  of  Kingston-upon-Hull  were  especially  reserved^  and 
the  rights  of  the  corporation  to  have  the. port  called  Sayer  Creek,  then  called 
Hull,  for  ever  annexed  to  the  said  town  and  liberties  thereof.  In  pursuance  of 
this  act  of.  parliament,  a  considerable  part  of  the  now  existing  docks,  basins, 
quays,  and  conveniences  were  constructed. 

By  an  act  of  parliament  passed  42  G.  3,  reciting  that  by  reason  of  the  increase 
of  the  trade  and  commerce  of  the  port  of  Kingston-upon-Hull,  the  basin  or  dock 
and  the  harbour  of  Kingston-upon-Hull  were  not  sufficient  for  the  reception  and 
accommodation  of  the  vessels  belonging  to  and  usinff  the  said  port,  and  that  it 
was  expedient,  for  the  greater  accommodation  and  benefit  of  the  trade  of  the 
said  port,  that  an  additional  basin  or  dock  should  be  made  at  the  said  port  in  the 
manner  ^  areinafler  described,  the  Dock  Company  were  empowered  to  make  such 
additional  dock.  By  a  subsequent  act,  passed  45  G.  3,  reciting  the  former  dock 
acts,  it  was  enacted,  that  the  same  rights  and  privileges  which  belonged  to  the 
then  present  port  of  Kingston-upon-Hull  should  be  extended  to  the  docks  and 
basins  respectively,  which  to  all  intents  and  purposes  should  be  deemed  and  held 
to  be  part  of  the  port  of  Kingston-upon-Hull;  and  that  vessels  entering  into 
and  loading  or  unloading  in  the  said  docks  or  basins  should  be  subject  to  the 
several  regulations,  and  liable  to  the  several  duties,  to  which  they  were  or  would 
have  been  liable  in  the  port  of  Kingston-upon-Hull. 

4c^Yi  ^^®  P^'^  ^^  tiulL  is  mentioned  in  existing  documents  *of  as  ^rly  a 
^  period  as  the  reign  of  King  John.  In  the  great  roll  of  the  pipe  of  the 
sixth  year  of  that  king,  is  an  account  of  the  fifteenths  of  the  merchants  for  the 
sea-ports  during  a  certain  period :  the  fifteenths  of  Hull  are  there  reckoned  at 
344^.  145.  Aid.  And  there  is  also  an  account  of  the  fifteenths  of  Scarborough, 
York,  Selby,  Barton,  Grimsby,  and  other  places.  In  the  great  roll  of  the  pipe 
9  Ed.  1  is  an  entry  of  the  customs  of  wools,  skins,  and  leather  at  the  port  of 
Hull  for  one  year,  amounting  to  1086/.  10s.  Sid.  In  the  roll  17  Ed.  1,  is 
another  entry  of  the  customs  of  wool,  fells,  and  hides  in  the  port  of  Hull.  The 
case  further  stated  an  inauisition  and  extent,  in  the  21  Ed.  1,  of  the  town  of 
Wike-upon-HuU,  and  of  the  lands,  tenements,  &c.,  thereto  adjacent  and  belong- 
ing; and  it  then  cited  entries  in  the  pipe'  roll  28  Ed.  1,  of  customs  for  wools, 
&€.,  returned  by  the  collectors  of  the  customs,  for  ''The  Port  of  Kingston-upon- 
Hull,"  and  similar  entries  fox  ''  Kingston-upon-Hull,"  from  the  pipe  roll  31 
£d.  1. 

oj  tbe  compuiy  about  the  basin,  Ac,  there  shall  be  payable  and  paid,  from  and  after  the  Slst 
daj  of  December,  1774,  to  the  said  company,  or  to  their  collectors  or  deputies  for  their  use,  for 
erery  ship  or  vessel  (the  King's  ships  of  war,  and  other  ships  and  vessels  employed  in  his  Majes- 
ty's serviee,  only  excepted),  coming  into  or  going  out  of  the  said  harbour,  basin,  or  docks,  within 
the  port  of  Kingston-upon-Hull ;  or  unlading  or  putting  on  shore,  or  lading  or  taking  on  boards 
ftay  of  their  cargo  or  any  goods,  wares,  or  merchandise,  within  the  said  port^  by  the  master  or 
commander,  owner  or  owners  of  every  such  ship  or  vessel,  the  several  rates  or  duties  of  tonnag« 
hereafter  deaeribed ;  that  ib  to  say,  for  every  ship  or  vessel  coming  to  or  going  between  the  port 
of  Kingston-upon-Hull  and  any  port  to  the  northward  of  Yarmoutii,  ^e.,  for  every  ton  two  penoa. 
(And  so  as  to  other  places.)  Which  rates  or  duties  shall  be  and  are  vested  in  the  Dock  Company, 
and  shall  be  paid  at  the  vessel's  entry  inwards,  or  clearance  or  discharge  outwards :  or  in  cast 
•ay  ships  or  vessels  shall  not  enter  as  aforesaid,  then,  at  any  time  before  sncb  ships  or  vessels 
ihall  proeeed  from  Uke  said  port,  at  the  custom-house  in  the  said  port" 
Seotion  44  ia  given  at  length  in  the  judgment 

c2 
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By  letters  patent  5  &  6  Ric.  2,  the  king  granted  to  the  mayor^  bailiffs,  and 
bnrgesses  of  the  town  of  Eingston-upon-Hull,  for  the  improvement  of  the  same 
town,  to  have  the  port  below  the  same  town  lately  called  Sayercryk,  now  called 
Hull,  for  ever  annexed  to  the  town  aforesaid,  and  liberty  of  the  same,  from 
Bculcotegote  lus  far  as  the  middle  course  of  the  water  of  Humber,  to  build,  &c., 
for  the  improvement,  defence,  preservation,  and  augmentation  of  the  town  afore- 
said; and  Edward  the  Fourth  made  a  similar  grant.  Henry  the  Sixth,  in  con- 
sideration that  the  port  of  the  town  of  Eingston-upon-HuU,  by  the  daily  course 
of  the  tides  and  of  tempests,  &c.,  was  removed  further  from  the  town  than  it 
was  accustomed  to  be,  and  was  likely  to  be  still  further  *removed,  which  p^^j^Q 
would  redound  to  the  destruction  of  the  said  port,  gave  license  to  the  mayor  ^ 
and  commonalty,  &c.,  to  purchase  lands  and  tenements  held  of  the  crown, 
whether  in  capite  or  otherwise,  or  held  of  other  persons,  to  the  value  of  100/. 
a  year,  to  have  and  hold  to  them  and  their  successors  for  the  defence,  reparation, 
and  security  of  the  port. 

By  a  commission  in  the  exchequer  of  the  seventh  year  of  Queen  Elizabeth, 
commissioners  were  directed  to  make  certain  inquiries  touching  the  said  port  of 
KinffSton-upon-Hull,  and  its  member  ports.  One  of  the  inquiries  was :  "  What 
nuniber  of  creeks  do  belong  to  the  said  port,  and  how  far  any  of  them  is  distant 
from  the  said  port,  and  how  far  any  of  them  be  distant  from  other,  and  into 
what  shores  any  of  the  said  creeks  do  extend  V  The  answer  first  mentioned 
York,  and  then  "certain  creeks  in  Yorkshire  belonging  to  the  port  of  Kinsston- 
upon-HuU  that  lie  northward  on  the  sear<;oast  from  the  mouth  of  Humber ;" 
namely,  Homsaye,  Bridlington,  Flamborough,  Fylay,  and  Scarborough ;  and  on 
the  south,  Grimsby  in  Lincolnshire;  of  all  which  places  the  distance  from  Hull 
was  stated  by  land  and  by  water. 

By  another  commission  in  the  exchequer,  32  Ca.  2,  in  which  his  majesty 
recites,  that  "our  members  of  the  port  of  Hull,"  and  the  quays  and  wharfe  in 
the  said  members,  &c.,  have  become  unsettled,  unbounded,  and  unlimited, 
and  some  of  them  formerly  used  are  become  inconvenient,  and  other  places 
within  the  said  port  and  members  are  now  more  commodious ;  commissioners 
are  appointed  to  repair  to  the  member  ports  of  Hull,  viz.  Scarborough,  Bridling* 
ton,  and  Grimsby,  and  to  find  out  and  assign  and  appoint  open  places  there  to 
be  ^places,  quays,  and  wharfs  for  the  landing  and  shipping  of  goods,  and  rn^AQ 
to  settle  the  limits  of  the  said  member  ports,  and  of  all  such  places,  quays,  ^ 
and  wharfs,  and  to  prohibit  all  other  places  within  the  said  member  ports  from 
being  used  sa  such  quays,  &o.  And  the  commissioners  certified  that  they  had 
settled  the  limits  of  the  said  member  ports  accordingly. 

By  letters  patent  of  23  Eliz.,  a  right  (subsequenUy  recognised  by  a  charter  of 
Charles  2)  is  confirmed  to  the  corporation  of  the  Trinity  House  at  Hull,  to  levy 
from  thenceforth  for  ever,  at  all  times,  within  the  port  of  the  said  town  of 
Singston-upon-Hull,  and  at  all  places  within  the  limits  and  liberties  thereof; 
that  Is  to  say,  in  all  havens,  creeks,  and  other  places  where  the  king's  customer 
of  Hull,  by  virtue  of  his  office,  had  any  authority  to  take  any  custom  for  primage 
as  theretorore  had  been  received  or  taken  in  the  same  port  of  Hull,. in  or  by  the 
way  of  lodenage  or  lowage,  primage  or  stowage ;  that  is  to  say,  3c£.  for  every  ton 
of  wine,  oil,  fish,  and  all  other  goods  which,  in  any  ship  or  vessel  by  sea  into  the 
port  aforesaid,  or  liberties  thereof,  as  before  said,  should  be  brought  and  laid  at 
shore,  or  otherwise  discharged  within  the  said  limits;  and  likewise  Sd.  for 
primage  upon  every  ton  of  goods  shipped  or  laden  in  any  ship  at  the  said  port 
of  Hull,  or  at  any  place  within  the  limits  thereof,  as  before  said,  to  be  transported 
from  thence  by  sea  to  any  other  place.  The  same  letters  patent  also  gave  juriA> 
diction  to  the  said  corporation  of  the  Trinity  House  at  Hull  in  matters  of  dispute 
Wween  masters  and  seamen  belonging  to  Kingston-upon-HuU,  or  to  any  plaoe 
within  the  said  liberties  or  limits  thereof. 

The  case  then  went  on  to  state  instances  of  duties  ^reoeived  by  the  p^g^ 
Trinity  House  under  this  patent  from  1566  to  1679,  fbr  goods  exported  ^ 
■nd  imported;  chiefly  in  Selby  vesseLi;  and  also  of  dif^utes  heara  and  deter- 
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mined  by  the  same  corporation  between  the  maatcrs  ana  mariners  of  vessels 
belonging  to  Selbj  in  1593,  1624,  and  1650 ;  and  it  stated  cases  of  the  same 
kind  to  have  occurred  where  the  vessels  belonged  to  Gainsborough  and  other 
places  up  the  Ouse  and  Trent. 

The  statute  26  G.  3,  c.  60,  s.  19,  required  that  all  ships  entitled  to  trade  as 
British  vessels  should  be  registered  in  the  ports  to  which  thcj  belonged,  and 
that  the  name  of  such  port  should  be  painted  on  the  stern  of  every  such  vessel. 
From  the  passing  of  that  act  till  lately,  all  vessels  belonging  to  Gainsborough, 
Selby,  and  other  places  up  the  Trent  and  Ouse,  have  been  registered  at  the 
custom-house  of  Kingston-upon-Hull,  and  have  had  the  words  Port  of  HuU 
painted  on  their  sterns. 

There  is  not,  nor  has  been,  as  far  as  can  be  ascertained,  any  custom-house 
at  Gainsborough,  Selby,  or  elsewhere  on  the  Trent,  Ouse,  or  Humbcr,  except 
the  custom-house  of  Hull ;  and  vessels  navigating  those  rivers  have  been  cleared 
by  the  Hull  custom-house  officers,  who  have  also  superintended  their  registry. 

The  only  instances  of  foreign  trade  with  places  on  the  Ouse  above  the  town 
of  Eingston-upon-Hull  since  the  passing  of  the  dock  act  of  14  G.  3,  were  cases 
of  Dutch  vessels  coming  for  cargoes  of  lampreys,  which  were  chiefly  taken  in 
between  Goole  and  Selby.  These  vessels  paid  the  Dock  Company  the  dues  given 
by  the  statute  as  on  foreign  voyages,  though  they  never  entered  the  harbour, 
basins,  or  docks,  nor  loaded  or  unloaded  in  the  Humber.  There  was  a  similar 
statement  respecting  some  vessels  which  sailed  from  Gainsborough  for  France 
^c^-|  *with  corn  in  1817,  under  a  treasury  order;  and  a  Jersey  vessel,  which 
->  unloaded  and  loaded  between  Goole  and  Selby  in  1809.  It  did  not 
appear  that  any  vessels  loading  or  unloading  at  Scarborough,  Bridlington,  or 
Grimsby  had  paid  dues  to  the  Dock  Company ;  such  vessels  do  not  clear  at 
Hull :  but  such  dues  had  been  paid  since  (and,  for  anything  that  appeared, 
before)  1810  by  vessels  loading  or  unloading  at  Barrow,  Barton,  Brigg,  and 
other  places  on  the  Humber,  though  they  had  not  entered  the  harbour,  basins, 
or  docks  within  the  port  of  Kingston-upon-Hull. 

The  officers  of  the  customs  stationed  on  the  Humber,  Trent,  and  Ouse  have, 
before  and  since  the  act  of  14  G.  3  (the  first  instance  given  was  in  1771),  been 
appointed  by  the  board  of  customs  in  London,  but  have  made  their  reports  to 
the  custom-nouse  at  Hull ;  and  the  seizures  made  by  them  have  been  there  con- 
demned and  sold.  An  officer,  when  appointed,  was  sworn  in  as  waiter,  searcher, 
&c.,  at  A.. or  B.  in  the  port  of  Hull. 

By  the  statute  6  G.  4,  c.  107,  s.  135,  it  is  enacted,  "That  it  shall  be  lawful 
for  his  majesty,  by  his  commission  out  of  the  Court  of  Exchequer,  from  time  to 
time  to  appoint  any  port,  haven,  or  creek  in  the  United  Kingdom,  or  in  the  Isle 
of  Man,  and  to  set  out  the  limits  thereof,  and  to  appoint  the  proper  places  within 
the  same  to  be  legal  quays  for  the  lading  and  unlading  of  goods :  provided 
always,  that  all  ports,  havens,  and  creeks,  and  the  respective  limits  thereof,  and 
all  legal  quays  appointed  and  set  out  and  existing  as  such  at  the  commencement 
of  this  act,  under  any  law  till  then  in  force,  shall  continue  to  be  such  ports, 
havens,  creeks,  limits,  and  legal  quays  respectively  as  if  the  same  had  been 
appointed  and  set  out  under  the  authority  of  this  act." 

^{>Q-i  *  After  the  passing  of  that  statute,  and  at  the  instance  of  the  Aire  and 
-■  Calder  Navigation  Company,  but  without  any  previous  writ  or  proceeding 
of  ad  quod  damnum,  a  commission  issued  out  of  the  Court  of  Exchequer,  tested 
the  13th  of  December,  1827,  directed  to  Charles  Lutwidge,  Esq.,  collector  of 
the  customs-  at  the  port  of  Hull,  Thomas  Rodnell,  Esq.,  comptroller  of  the  cu9- 
toms  at  the  said  port,  and  John  Ker,  Esq.,  purporting  to  appoint  Qoole  to  be  a 
port  in  the  United  Kingdom  for  the  import  and  export  of  goods,  wares,  and 
merchandises ;  and  to  assign  the  said  C.  L.,  T.  R.,  and  J.  K.  to  be  commissioners 
for  setting  out  the  limits  of  the  said  port,  and  for  appointing  proper  places  within 
Ihe  same  to  be  legal  quays  for  the  lading  and  unlading  of  goods ,  and  to  give 
Vbem  fuU  power  and  autnority  to  repair  to  the  said  port  of  Goole,  and  to  search, 
fad  out;  aiid  suftey  the  samO;  and  iMigA  and  appoint  the  extents^  bounds,  aHa 
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limits  of  the  said  port  of  Goole,  and  of  such  place  or  places  to  be  quays  or 
wharfs,  &c.,  within  the  said  port,  and  to  appoint,  limit,  bound,  and  settle  all 
those  places  bj  metes,  limits,  and  bounds,  and  to  set  down  and  appoint  the 
extent,  bounds,  and  limits  of  the  said  port;  and  to  certify  their  proceedings 
accordingly  to  the  barons  of  his  majesty's  Court  of  Exchequer,  in  manner  and 
at  the  time  therein  mentioned.  On  the  19th  of  January,  1828,  the  commis- 
sioners made  their  return  to  that  commission,  certifying  that  by  virtue  thereof 
they  did,  on  the  11th  of  the  same  January,  and  at  other  days  and  times  before 
the  return  of  the  commission,  personaUy  repair  to  the  said  port  of  Goole  and 
survey  the  same,  and  under  colour  of  the  said  commission  they  did  assign  and 
appoint  certain  bounds  and  limits  of  the  said  port  of  Goole,  therein  fully  w^rst  • 
'^'particularized,  and  did  assign  and  appoint  a  certain  place,  therein  also  ^ 
described,  to  be  thereafter  a  lawful  quay  or  wharf  for  the  lading  and  unlading, 
shipping  and  landing  of  goods  within  the  said  port  of  Groole ;  which  commission 
and  certificate  were  afterwards  enrolled  in  the  said  Court  of  Exchequer ;  since 
which  time  there  have  been  and  still  are  a  custom-house  and  custom-house  offi- 
cers and  king's  warehouses  at  Goole. 

Upon  this  state  of  facts,  the  plaintiffs  contended  that  Goole  was  within  the 
limits  of  the  port  of  Kingston-upon-Hull ;  and  that  the  proceedings  under 
the  commission  of  the  13th  of  December;  1827,  were  insufficient  to  vary  the 
plaintiffs'  claim  to  dock  duties. 

Objections  had  been  taken  on  behalf  of  the  defendants  to  the  admission  in 
evidence  of  certain  entries  in  the  books  of  the  Trinity  House  at  Hull  concerning 
the  receipt  of  primage ;  and  also  of  entries  in  the  custom-house  books  as  to  the 
appointments  of  officers.  The  opinion  of  the  Court  was  to  be  taken  on  these 
points,  but  it  became  unnecessary  to  determine  them. 

This  case  was  argued  in  Hilary  term,  before  Lord  Tenterden,  C.  J.,  and 
Parke,  Taunton,  and  Littledale,  Js.,  by  Alexander  for  the  plaintiffs,  and  WiU 
liams  for  the  defendants ;  but  the  most  important  parts  of  the  subject  were 
so  fully  gone  into  in  the  judgment,  that  a  report  of  the  argument  will  not  be 
required.     After  time  taken  for  consideration, 

Lord  Tenterden,  C.  J.,  in  the  same  term,  delivered  the  judgment  of  the 
Court. 

This  case  depends  upon  the  construction  of  the  forty-second  and  forty-fourth 
sections  of  the  act  14  G.  3^  *c.  56,  by  which  the  company  of  the  plaintiffs .  r^fLA 
was  established.  And  the  question  is,  whether  the  words  ''  port  of  King-  ^ 
ston-upon-Hull"  are  to  be  understood  in  the  sense  of  locality,  as  denoting  the 
particular  place  so  named,  or  in  a  more  enlarged  and  extensive  sense,  as  com 
prising  all  the  places  and  the  whole  district  that,  for  some  purposes  of  control, 
management,  or  superintendence,  are  within  the  limits  of^  and  dependent  upon 
or  members  of,  a  port  whereof  Kingston-upon-Hull  is  the  head  and  chief. 

It  appears  by  the  documents  set  forth  in  this  case,  and  also  by  Lord  Hale's 
treatise  De  Portibus  Maris,  that  there  were  certain  ports  or  places  members  of 
and  dependent  upon  the  port  of  Hull ;  Lord  Hale  mentions  Scarborough,  Brid- 
lington, Grimsby,  and  York.  By  the  commission  issued  in  the  seventh  year 
of  Queen  Elizabeth,  as  abstracted  in  this  case,  it  should  seem  that  there  were 
sixteen  member  ports  of  Hull,  which  must  mean  members  of  the  port  of  Hull; 
and  in  answer  to  the  inquiry,  what  number  of  creeks  belong  to  the  said  port,  the 
return  mentions  York,  Hornsaye,  Bridlington,  Flamborough,  Fylay,  Scarborough| 
and  Grimsby.  The  commission  issued  in  the  32  Car.  2,  speaks  of  our  members 
of  the  port  of  Hull,  and  authorizes  the  commissioners  to  repair  to  &ur  said  mem- 
ber ports  of  Hull,  to  wit,  Scarborough,  Bridlington^  and  Grimsby,  and  to  set 
out  places,  auays,  and  wharfs  for  landmg  and  shipping  of  goods  (which  are  com- 
monly called  legal  quays),  and  to  settle  the  extents,  bounds,  and  limits  of  the 
said  member  ports.  It  is  observable,  that  in  this  commission  the  king  speaka 
of  the  member  ports  as  being  his  member  ports,  that  is,  as  in  some  sense  belong- 
ing to  him,  whereas  the  port  of  Eangston-upon-Hull,  in  the  limited  sense  pi^^ 
of  ^that  word;  did  not  belong  to  the  king,  having,  as  appears  by  this  ^ 
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case  been  long  before  granted  to  the  corporation  of  that  town.  The  word 
''  creeks"  used  in  this  commission  evidently  means,  not  creeks  of  the  sea,  but 
creeks  of  ports;  that  is,  members  of  or  dependent  upon  some  other  port. (a) 

Although  it  is  evident  that  there  were  members  of  the  port  of  Hull,  yet  it 
may  be  difficult  to  say  at  what  time  anv  of  the  pkoes  became  such  'members. 
There  is  certainly  no  document  set  forth  in  this  case,  nor  anything  to  be  found 
in  Lord  Hale's  treatise,  to  show  that  they  are  of  greater  antiquity  than  the 
document  set  forth  at  length,  p.  146  of  the  treatise,  which  the  learned  writer 
mentions  as  a  staiiUe  of  the  3  Edw.  1>(&)  and  which  he  considers  as  a  parliament- 
ary grant  of  the  customs  upon  wool,  skins,  and  leather  exported,  against  the 
opinion  of  some  writers,  who  have  spoken  of  them  as  existing  by  prescription. 
He  considers  this  document  also  as  being  the  institution  of  the  two  officers  after- 
wards called  the  collecter  and  comptroller  of  the  customs,  and  of  the  seal  to  the 
writing  now  called  a  cocket,  denoting  the  payment  of  the  duties,  and  of  the  place 
where  the  customs  ought  to  be  paid ;  this  statute  providing  for  one  in  every 
county,  which  power  the  kings  afterwards  enlarged  by  appomting  a  seal  to  be 
kept  at  more  than  one  port  in  a  county. 

It  appears  by  the  case  that  there  is  not  nor  ever  was,  so  fiir  as  the  same  is 
ascertainable,  any  custom-house  at  any  place  on  the  Trent,  Ouse,  or  Humber, 
except  at  HuIL  only ;  and  consequently  aU  ships  requiring  a  clearance,  sailing 
^£^1  to  or  firom  any  place  on  those  rivers — and  '^'probably  at  the  date  of  the 
-'  commission  in  the  time  of  Charles  11.,  from  Scarborough  and  Bridlineton 
also, — must  have  obtained  their  clearance  from  the  officers  stationed  at  Hull; 
though  there  would  be,  for  convenience,  inferior  officers,  such  as  tide-waiters 
and  searchers,  stationed  at  other  places,  and  acting  in  subordination  to  the 
officers  at  Hull;  and  it  is  stated  in  the  case  that  there  were  such  at  some  places. 

From  all  this  it  appears,  that  the  port  of  Hull  was,  for  the  purpose  of  revenue, 
the  head  or  chief  of  a  veir  extensive  district.  And  this  also  accounts  for  the 
registering  of  ships  at  Huu  belonging  actually  not  to  Hull,  but  to  other  places 
within  that  district. 

By  the  charter  of  the  corporation  of  the  Trinity  house  at  Hull,  referred  to  in 
the  case,  the  corporation  is  to  have  certain  payments  in  respect  of  goods  brought 
by  sea  into  and  landed  at,  or  shipped  from,  **  the  port  of  the  said  town  of 
Kingston-upon-Hull,  and  all  places  within  the  limits  and  liberties  thereof;  that 
is  to  say,  all  havens,  creeks,  and  other  places  where  the  king's  customer  of  Hull, 
by  virtue  of  his  office,  had  any  authority  to  take  any  custom  by  the  name  of 
primage ;"  and  jurisdiction  is  eiven  to  the  corporation  in  matters  of  dispute 
between  masters  and  mariners  belonging  to'  £jngston-upon-Hull,  or  to  any  place 
within  the  said  limits  or  liberties  thereof.  And  it  appears  that  this  jurisdiction 
has  been  exercised  in  some  instances  at  Selby,  a  place  higher  up  the  river  than 
(jroole.  I  understand  some  question  has  been  lately  raised  as  to  the  jurisdiction 
of  this  corporation,  and  therefore  I  shall  make  one  observation  only  upon  this 
part  of  the  evidence ;  namely,  that  the  port  of  the  town  of  Kingston-upon-Hull 
is  here  evidently  distinguished  from  places  within  the  limits  and  liberties  of  that 
*571  ^^'  *^^^  ^^^  those  places  are  so  mentioned  with  reference  to  the  king's 
^  customer,  and  denoted  by  the  authority  exercised  by  the  customer  as  to 
taking  primage.  The  earliest  document  in  the  case  wherein  Hull  is  mentioned 
as  a  port  is  the  extract  from  the  pipe  roll  in  the  sixth  of  King  John,  of  the 
account  of  merchants  of  the  seaports ;  and  in  this  account  Scarborough,  York, 
Selby,  and  Grimsby  are  separately  mentioned,  and  without  any  reference  to  or 
dependence  upon  Hull. 

In  the  extract  from  the  Bpe  Bolls  of  the  9th,  17th,  28th,  and  31st  Ed.  1, 
which  are  accounts  of  the  receipt  of  customs  of  wool,  skins,  and  leathers,  a 
very  large  sum  is  set  down  as  having  been  received  on  this  head  in  the  port  of 
HnlL  As  neither  Scarborough,  York,  Selby,  Grimsby,  nor  any  other  place 
that  appears  at  any  time  to  have  been  considered  as  member  of  the  port  of  Hull| 

(a)  See  Hale  de  Portibns  Maru,  p.  47. 
(()  It  18  not  printed  in  the  Btatutes  of  the  realm. 
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is  mentioned  in  &e  one  as  being  retnrned  in  fhe  aocoxmts,  I  take  it  for  gnoteil 
that  none  of  those  places  are  named ;  and  the  omission  will  be  perfectly  consist- 
ent with  the  ftct  of  an  establishment  of  the  Bang's  officers  of  his  eostoms  it 
Hall,  after  the  statnie  of  the  8d  Bd.  1,  and  may  be  aooonnted  fbr  in  that  man- 
ner,  though  it  is  hardly  to  be  supposed  that  none  of  those  customable  artieks 
were  shipped  at  Scarborough  or  Orimsby,  where  it  appears  that  merchants  woe 
established  as  early  as  the  reign  of  King  John.  It  is  not  necessaiy  to  the  deci- 
sion of  this  case  to  inquire,  dther  at  what  period  Hull  first  became  a  port,  or  il 
what  time  the  port  was  granted  to  the  corporation ;  probably  the  port  of  the 
nrer  Hull  existed  as  a  ^xrt  before  the  concraesty  as  Beverly  appears  to  have 
done  (Hale,  p.  67) ;  and  it  may  be  doubtful  whether  the  port  of  Hull  was 
mnted  to  the  corporation  before  the  charter  of  Biehard  11.,  *thouf^h,  in  ^^ 
ttte  dispute  with  the  Archbishop  of  York,  as  to  his  claims  in  relation  to  L  ^ 
Beverly,  of  which  Hale  gives  an  account  (p.  67,  Ac.),  the  corporation  claim  the 
port  under  a  grant  of  the  town  and  borough  in  the  5th  of  Ed.  3.  It  may  be 
observed,  however,  as  a  matter  of  curiosity  or  history,  that  the  name  Kingston- 
upon-Hidl  appears  fbr  the  first  time  in  the  pipe  roll  of  the  28  Bd.  1 ;  which 
i^rees  with  the  inquisition  in  the  21st  year  of  that  reign  quoted  in  the 
ease,  and  with  Lord  Hale's  account,  p.  68,  of  that  king's  exchange  with  the 
Abbot  of  Meaux,  wherebv  he  acquired  the  vill  of  Wyk,  and  then  improved 
Bayer  Greek,  and  also  with  the  mention  of  Bayer  Creek  in  the  charter  of  Bieh- 
ard n.  and  Edward  lY.,  as  being  the  ancient  name  of  the  port. 

The  conclusion  to  be  drawn  mm  all  these  documents  is,  that  the  enlarged 
sense  of  the  term  port  of  Hull,  or  port  of  Kingston-upon-HuQ,  is  to  be  taken 
with  reference  onlv  to  the  royal  revenue  and  the  establishment  of  the  officers  of 
the  customs  fbr  the  collection  and  security  of  that  revenue,  as  arising  in  an 
extensive  district  and  various  places  whereof  the  port  of  Hull  was  the  head  and 
chief. 

There  being  then  two  distinct  senses  in  which  the  phrase,  the  port  of  Hull, 
is  used,  namely,  one  as  the  head  port  of  a  district  wherein  there  were  subordi 
nate  and  dependent  ports;  and  the  other  the  limited  (and  this  also  the  popular) 
sense,  of  a  port  situate  locally  on  a  certain  river  or  part  of  a  river  with  a  town 
near  thereto, — ^we  are  to  inquire  and  determine  in  which  of  these  two  senses  the 
phrase  or  name  is  used  with  recard  to  the  rates  in  question  in  this  cause. 

These  rates  are  a  tax  upon  the  subject;  and  it  is  a  sound  general  rule,  that  a 
tax  shall  not  be  considered  to  *be  imposed  (or  at  least  not  fbr  the  benefit  p^ro 
of  a  subject)  without  a  plain  declaration  of  the  intent  of  the  legislature  ^ 
to  impose  it.  And  it  is  not  to  be  expected,  generally,  that  a  tax  or  burthen 
will  be  imposed  upon  persons  who  do  not  in  any  degree  participate  in  the  bene- 
fits of  the  measure  which  the  tax  was  intended  to  remunerate.  There  may  be 
n'al  and  particular  circumstances  which  may  make  it  fit  for  the  legislature  to 
lis,  but  it  is  not  to  be  expected  or  presumed  generally. 

The  rate  in  question  is  imposed  as  a  remuneration  for  the  expense  of  excava- 
ting and  makine  a  new  dock  or  basin  fbr  the  reception  of  iships  at  Kingston- 
upon-Hull.  All  vessels  that  resort  to  that  place  derive  benefit  from  this  mea- 
sure 3  even  those  that  do  not  enter  the  new  basin  or  dock,  but  land  or  receive 
their  goods  at  other  wharfs  in  the  haven,  are  benefited  by  it,  by  reason  of  the 
greater  space  that  is  left  fbr  their  accommodation  by  the  removal  of  other  vessels 
into  the  dock  or  basin.  Vessels  that  do  not  enter  the  haven,  but  land  or  take 
their  goods  at  other  places,  derive  no  benefit.  It  appears  indeed,  by  the  case, 
that  some  vessels  of  the  latter  description  have  paid  the  rates;  but  the  act  of 
parliament  on  which  this  question  arises,  is  much  too  recent  to  receive  exposition 
from  usage ;  the  instances  are  not  very  numerous ;  and  even  if  we  suppose  them 
to  be  all  that  could  give  rise  to  the  demand  before  the  establishment  of  the  port 
of  Goole,  they  may  not  unreasonably  be  referred  to  the  unwillingness  of  a  pri- 
vate individual  to  enter  into  an  expensive  contest  with  a  corporation,  and  loll 
go  a  veiy  little  way  toward  the  oonstruotion  of  the  act. 

Upon  looking  at  the  act  itedfi  at  its  tiUc;  and  at  the  greater  part  of  its  enadt- 
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Hinrft  memtBy  it  wOl  be  fomid  tbat  they  ^relate  properly  to  the  town  and  hayeii 
^^J  of  KingBtoB-upon-Hull,  and  to  meaeares  and  works  to  be  adopted  and  car- 
ried on  at  tlukt  plaoe.  By  the  forty-seoond  section  of  the  act,  the  duty  or  rate 
is  imposed  ^'npon  erery  ship  or  yeesdi  (excq>t  the  king's  ships,  or  ships  in  his 
employment)  coming  into  or  going  ont  of  the  Iau2  harbour,  basin,  or  docks 
witnin  the  port  of  Kingston-upon-JJ^U,  or  unlading  or  puttinff  on  shore,  or  lading 
or  takinff  on  board,  any  of  their  cargo  within  the  m/id  port.  In  the  enumera- 
tion of  me  rates,  which  are  yaried  according  to  the  ship's  Toyage,  the  first  article 
is  ''for  every  ship  or  ressel  coming  to  w  going  between  the  port  of  Eangston- 
npon-HuIl''  and  some  other  ports  &erein  designated.  All  the  following  articles 
are  upon  ressels  coming  to  or  going  between,  as  expressed  in  some,  or  trading 
between,  as  expressed  in  others,  the  said  port  of  Kingston-upon-HuU  and  some 
ether  port  or  plaoe  designated  in  the  particular  article. 

Now  it  appears  impossible  to  say  that  the  second  member  of  the  sentence  of 
general  enactment  as  to  Tessels  unlading  or  lading  within  tAe  mid  party  can  be 
understood  in  any  diflferent  or  more  enlarged  sense  Idian  the  prior  member  of  the 
aame  sentence,  to  which  it  so  manifestly  refers,  and  whicn  mentions  yessels 
coining  in  or  going  out  of  the  said  harbour,  basin,  or  doeks  witliin  the  port  of 
Kingston-upon-Hml ;  and  the  articles  specifying  the  particular  rates  must  be 
understood  in  the  same  manner. 

And  if  we  refer  to  the  title  and  all  the  precedent  parts  of  the  act  fer  the  in- 
terpretation of  tikis  ibrty^second  section,  as  the  word  of  reference  the  miid  requires 
us  to  do,  we  riiall  certainly  find  nothing  to  giye  a  more  extensiye  sense  to  the 
i^yt  naifte  or  phrase  *''the  port  of  ffin^ton-upon-HuU,"  than  its  local  and 
^  popular  sense,  and  maoh  wherein  it  is  evidently  limited  to  that  sense. 

The  forty-fourth  section  of  the  act,  however,  has  been  relied  upon,  and  very 
properly  so  for  the  purpose  of  the  argument  on  the  behalf  of  the  plaintifis,  as 
showing  that  the  name  ''Port  of  Kingston-upon-HuU"  must  be  understood  in 
its  more  enlarged  and  extensive  sense.  This  section  relates  to  vessels  employed 
in  the  coasting  trade.  It  is  in  form  a  proviso,  and  ought  perhaps,  in  strict  pro- 
priety, to  be  considered  as  an  exception  from  the  preceding  section ;  and,  there- 
fore, as  showing  the  sense  of  the  words  used  in  that  section.  The  answer  given 
to  this  in  the  argument  at  the  bar  was,  that  this  section  should  be  considered  as 
introduced  only  pro  majori  cautelft,  for  the  satisfection  of  persons  engaged  in  the 
coasting  trade,  and  the  exclusion  of  questions  that  mi^t  otherwise  arise  in 
respect  of  their  vessels. 

The  words  of  this  section  are,  "That  this  act  shall  not  extend  to  charge  any 
ship  or  vessd  with  the  lates  or  duties  aforesaid  which  shall  come  or  go  coastwise 
from  or  to  any  port  or  place  in  Oreat  Britain,  to  or  from  any  plaoe  up  the  rivers 
Trent  or  Ouse  within  the  limita  of  the  port  of  Hull,  as  now  used,  or  to  or  from 
any  other  plaoe  up  the  said  rivers  or  any  other  river  which  feUs  into  the  said 
nvers  or  either  of  them,  or  which  shall  trade  between  any  such  port  or  place  in 
Great  Britain  and  any  such  place  as  aforesaid  within  or  up  the  said  nvers  or 
either  of  them,  unless  such  c£ip  or  vessel  shall  come  into  or  go  out  of  the  said 
basin  or  dock,  or  any  part  of  the  said  harbour  or  haven  caUml  Hull  haven,  or 
shall  use  tiie  said  basin  or  dock  or  quays  within  the  said  harbour,  or  shall  unlade 
*fi21  ^  P°^  ^^  shore,  or  lade  or  take  on  board,  any  goods,  &c.,  or  any  part  of 
-'  *thecar0O  of  such  ship  or  vessel  within  any  part  of  the  river  Humber; 
or  te  charge  wiUi  the  said  rates  or  duties,  or  any  part  thereof,  any  such  coasting 
riiip  or  vessel  which  shall  go  into,  or  by  the  officers  of  the  customs  be  called 
lato  the  said  harbour  or  haven  for  the  sole  purpose  of  being  entered  or  cleared 
fi  the  custom-house  there.'' 

It  may  be  observed  that  this  section  does  not  mention  the  port  of  HtiU,  like 
the  former  sections,  but  the  limits  of  the  port  of  HuU,  and  that  a  part  of  it 
t^tes  to  the  wahdins  or  lading  goods  in  any  part  of  the  river  HumMr.  This 
latter  part  may  have  been  intended  to  prevent  frauds  upon  the  revenue  of  the 
Boek  Company  by  tiie  discharge  or  receipt  of  goods  in  the  river  Humber  by 
oi  beiges  or  lig^iters  conveyiDg  them  to  or  from  Hull}  and  the  fonnsr 
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part  plainly  indicates  a  distinction  between  the  port  of  Hnll  and  tlie  limtis  of 
the  part  of  Hull;  and  the  meaning  of  the  words  limiu  of  the  port  of  HvU  is  ex- 
plained by  the  charter  of  the  corporation  of  the  Trinity  House  at  Hull,  wherein 
the  words  '^  limits  and  liberties ''  are  used  to  denote  the  places  whereat  Uie  king's 
customer  of  Hull  had  authority  to  take  any  custom  by  the  name  of  primage. 

It  appears,  therefore,  upon  consideration  of  the  whole  matter,  that  this  forty- 
fourth  section  ought  to  be  considered  as  introduced  by  way  of  caution,  and  to 
prevent  doubts  and  questions,  rather  than  as  explanatory  of  or  enlarging  the 
sense  in  which  the  words  ''port  of  Kingston-upon-HuU''  are  to  be  understood 
in  the  forty-second  section. 

In  the  argument  at  the  bar  on  behalf  of  the  defendants,  reference  was  made 
to  the  fifty-eighth  section  of  the  42  G.  8,  c.  xci.,  and  the  sixth  section  of  the  45 
G.  8,  *c.  xlii.,  two  acts  passed  for  enabling  the  Dock  Company  to  make  p^^ 
additional  docks  or  basins;  and  it  is  manifest  that  the  name  ''port  of  ^ 
Kingston-upon-HuU"  is  there  used  in  the  limited  sense  of  locality,  and  as 
designating  that  port  as  a  port  on  the  riyer  Hull,  according  to  the  popular 
meaning  and  acceptation  of  that  word,  which  is  in  general  the  meaning  of  words 
used  in  an  act  of  parliament  not  relating  to  matters  of  science,  whether  of  law 
or  any  other  science,  or  to  matters  of  art  on  any  particular  subject  of  practical 
performance.  Upon  the  whole  matter,  therefore,  we  are  of  opinion  that  the 
plaintiffs  have  failed  in  establishinff  a  claim  to  the  rates  in  question.  This  is  the 
opinion  of  all  of  us  who  heard  tne  argument.  If  there  be  any  error  in  the 
particular  course  of  reasoning  adopted,  or  in  any  particular  observation  before 
made,  that  error  is  to  be  attnbuted  to  me  alone. 

Judgment  for  the  defendants. 


The  KING  v.  ROBERTS  and  Others. 

An  infonnAtion  removed  from  the  late  ooort  of  leBsion  at  Chester,  porraant  to  1  W.  4,  e.  3,  s.  4, 
may  be  proceeded  upon  in  the  Conrt  of  Kini^s  Bench,  though  no  reoognisances  have  been 
entered  into  for  proseouting  with  effeot^  Ac.,  as  required  in  the  case  of  informations  in  K.  B. 
by  4  A  5  W.  A  M.  c.  18,  s.  2. 

In  a  ease  of  quo  warranto  informations  so  remored,  and  on  which  snbpcBnas  had  issued  before 
the  removal,  and  been  disobeyed,  the  Conrt  here  refused  to  grant  attachments,  but  recom- 
mended fresh  subpoenas. 

Bt  the  statute  11  G.  4  and  1  W.  4,  o.  70,  s.  14,  the  jurisdiction  of  his 
majesty's  court  of  session  of  the  county  palatine  of  Chester,  and  of  certain  other 
courts,  was  abolished ;  and  by  the  statute  1  W.  4,  e.  8,  s.  4,  it  is  enacted,  that 
all  informations  in  the  nature  of  quo  warranto,  and  pleas  and  proceedings  thereon, 
depending  in  any  of  the  said  abolished  courts,  shall,  at  the  request  either  of  the 
relator  or  defendant,  be  transmitted  by  the  late  *prothonotary  of  such  r^ajk 
court,  or  other  officer  or  person  haying  the  custody  thereof,  into  the  ^ 
crown  office  of  his  majesty's  Court  of  King's  Bench,  and  be  proceeded  with  and 
heard  and  determined  in  the  said  Court  of  Bang's  Bench  as  if  the  same  had 
been  there  commenced.  In  pursuance  of  this  enactment,  five  quo  warranto 
informations  were  returned  by  the  late  prothonotary  and  clerk  of  the  crown  of 
the  Chester  court  of  session  into  the  crown  office  of  the  King's  Bench.  It 
appeared  from  the  proceedings  returned  that  the  informations  had  been  filed  in 
the  conrt  at  Chester  in  the  summer  of  1829,  and  that  subpoenas  had  issued  in 
all.  The  defendants  not  appearing,  attachments  had  issued  against  two  of  them 
from  the  Court  at  Chester;  but  no  appearance  had  been  entered  in  any  of  the 
oases. 

John  Jervu  moyed,  in  Hilary  term,  for  renewed  attachments  in  the  two  cases 
above  mentioned,  and  for  original  ones  in  the  rest ;  and  he  stated  that  the  officers 
of  the  crown  office  in  the  Kmg's  bench  had  declined  to  act,  because  no  recogni- 
sance had  been  entered  into  pursuant  to  the  statute  4  &  6  W.  &  M.  c.  18,  s.  % 
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and  alao  on  aisootint  of  the  length  of  time  elapsed  since  the  subpodnas  had  been 
issaed.  He  Contended  that  the  first  objection  did  not  apply,  inafimnch  aa  the 
provisions  of  4  &  5  W.  &  M.  c  18,  s.  2,  were,  by  the  sixth  section  of  the  same 
act,  expressly  confined  to  informations  exhibited  by  the  master  of  the  crown 
office  in  the  Court  of  King's  Bench ;  and  that  in  the  case  of  an  information 
already  depending  in  one  of  the  abolished  courts,  the  act  of  1 W.  4,  c.  3,  merely 
gubstitnted  the  mug's  Bench  for  such  oourt^  for  the  purpose  of  proceeding  in 
and  detarmining  the  cause. 

^gc-i  *Lord  Tenterben,  C.  J.  If  these  attachments  were  ^nted,  it  would 
^  be  for  disobedience  to  the  subpcsnas,  and  we  should  be  issuing  attachments 
out  of  this  Court  for  neglecting  the  subpoena  of  another.  The  best  course  will 
be  U>  take  out  new  subpcsnas  from  the  Crown  Office  here.  I  think  recognisances 
are  not  necessary.  The  new  act  makes  no  provision  for  them.  The  statute  4 
&  5  W.  &  M.  is  confined  to  informations  exhibited  in  the  King's  Bench ;  and 
the  recognisances  aare  to  be  entered  into  before  the  information  is  filed.  They 
could  not,  therefore,  have  been  required  originaUy  in  the  present  case,  and  cannot 
now  be  insisted  on. 
The  rest  of  the  Court  concurred. 


The  KING  v.  The  Inhabitanta  of  SEDGLET. 

The  express  mention  in  the  statute  48  Elis.  c.  2,  s.  1,  of  ooal-mines  is  a  Tirtoal  ezdnsion  of  all 
other  mines,  and  consequently  other  mines  are  not  rateable  to  the  relief  of  the  poor. 

Whether  an  excaration  in  the  earth,  from  which  limestone  is  obtained,  be  a  mine  or  not,  is  a 
question  of  fact.  But  where  the  sessions  found  that  the  limestone  was  obtained  and  raised  by 
sinking  shafts  perpendicularly  down  to  the  stratum,  which  lay  forty  or  fifty  yards  below  the 
surface  of  the  ground,  and  that  the  sfaratnm  was  worked  by  roads  and  gateheads,  and  the  stone 
raised  to  the  surface  by  machinery,  or  carried  under  ground  to  a  tunnel  (which  is  the  mode 
used  in  obtaining  coal  and  ironstone),  the  Court  held,  that  the  property  was  a  limestone  mine, 
and  therefore  not  rate^le  to  the  relief  of  the  poor. 

Bt  a  rate  for  the  relief  of  the  poor  of  the  parish  of  Sedgley,  in  the  county 
of  Stafford,  made  the  12th  of  May,  1829,  the  Earl  of  Dudley  was  rated  as  the 
occupier  and  proprietor  of  land  and  lime  works  at  41/.  ISs.  4<2.,  being  on  an 
annual  value  of  10002.  Against  this  rate  he  appealed,  on  the  ground  that  he 
was  overrated  in  respect  of  the  yearly  value  of  the  lime  works  and  land  by  him 
occupied  in  the  parish ;  and  also,  that  under  the  denomination  of  lime  works 
:,egz>i  were  included  certain  mines  of  limestone,  for  which  he  was  *not  liable  by 
-'  law  to  be  rated.  The  Court  of  quarter  sessions  quashed  the  rate,  subject 
to  the  opinion  of  this  Court  on  the  following  case : — 

The  appellant  is  the  owner  and  occupier  of  lands  in  the  respondent  parish  of 
Sedgley,  containing  certain  strata  of  limestone,  and  also  of  the  works  hereinafter 
mentioned,  by  and  out  of  which  the  limestone  is  raised.  The  .strata  of  limestone 
under  these  lands  lie  in  a  sloping  position,  and  one  stratum  distinct  and  a  con- 
siderable distance  from  the  other,  in  the  same  manner  as  coal,  ironstone,  &c.  The 
strata  frequently  crop  out  or  terminate  at  the  surfiEuse,  and  deepen  in  the  oppo- 
site direction.  Those  parts  of  the  strata  which  cropped  out  or  terminated  at 
the  surface,  were  worked  by  the  appellant  and  his  predecessors  in  quarries  by  day- 
light, or  open  work,  following  the  course  of  the  strata  as  far  as  was  practicable. 
The  continuations  of  these  strata,  which  were  in  the  course  of  being  worked  at 
the  time  the  rate  wius  made,  lie  forty  or  fifty  yards  below  the  surface  of  the 
ground,  and  are  worked  in  large  excavations  by  means  of  pit-shafts,  steam-engines, 
oc.,  in  the  same  way  as  coal,  ironstone,  and  other  minerals,  and  no  part  of  the 
Hmestone  is  now  gotten  in  quarries  or  by  open  work.  The  produce  is  in  part 
drawn  up  the  pit-shafts,  and  m  part  sent  off  by  an  under-ground  canal  or  tunnel. 

The  only  difference  between  these,  which  the  appellant  contends  are  limestone 
mineS;  and  which  are  described  in  the  rate  as  lime  works,  and  coal  and  ironstone 
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mines,  is  ihe  potHion  of  the  strata,  the  materialffotten  oat,  and  the  greater  exoi^ 
Tations  in  the  former  than  in  the  latter.  The  only  way  into  these  mines  or 
works  is  down  the  shafts,  or  through  the  tunnel,  which  is  wholly  nndergroond, 
a  great  part  of  it  being  upwards  "^oF  fifty  yards  below  the  surface  of  the  p,^» 
ground,  the  deepest  part  bemg  at  its  junction  with  that  part  where  the  lime-  ■- 
stone  is  gotten.  The  limestone  is  «>tten  in  large  excavations  made  in  the  direc- 
tion in  wmoh  the  strata  run ;  whidi  excavations  communicate  by  headways  or 
eateroads  with  the'  bottom  of  the  shafts,  and  the  works  are  lifted  by  eandles  or 
Sunps,  no  part  being  open  to  daylieht.  The  working  requires  experience,  and 
is  carried  on  by  persons  who  are  Drought  up  to  the  occupation,  and  are  called 
limestone  miners  or  limestone  getters,  as  often  one  as  the  other.  The  limestone 
is  conveyed  along  railroads,  from  the  part  of  the  works  where  it  is  gotten, 
through  the  gateroads ;  one  part  to  the  bottom  of  the  pit-shafts,  and  the  oth« 
part  to  the  canal  or  tunnel.  That  which  is  taken  to  the  bottom  of  the  pit-shafts 
IS  drawn  up  W  the  steam-engines,  and  the  other  part  is  sent  off  in  boats  along 
the  tunnel.  By  far  the  greater  portion  of  the  limestone  sotten  by  the  appellant 
is  sold  in  its  raw  state  to  the  iron-founders  for  smelting  iron  ;  but  a  small  por- 
tion (which,  by  agreement,  is  taken  at  a  hundredth  part  of  the  whole)  is  burnt 
into  hme  by  the  appellant  on  his  own  land.  There  is  no  difficulty  in  finding 
the  limestone,  the  pits  being  sunk,  engines  erected,  and  levels  and  tunnels  made, 
and  the  mines  or  works  opened  and  in  operation.  The  profits  of  the  appellant 
are  certain,  though  subject  to  variations  in  consequence  of  frequent  br^ikings 
off  of  the  strata,  and  their  being  thrown  into  different  directions  :  these  increase 
the  difficulty  and  expense  of  working,  and  render  fresh  openings  necessary. 
Limestone  strata  were  lately  found  and  worked  in  an  adjoining  parish  to  Sedgley, 
at  a  depth  of  more  than  onto  hundred  yards  below  Uie  mines  of  coal  and  nron- 
stone.  The  coal  *and  ironstone,  in  that  case,  were  first  gotten,  and  aft;er-  p^^ 
words  the  limestone  was  worked  by  means  of  the  same  pit-shafts,  which  ■- 
were  sunk  down  to  it.  <'  Mines  of  limestone"  are  exprmly  mentioned  in  actp 
of  parliament  relating  to  places  in  the  neighbourhood. 

The  case  was  arguM  in  Hilary  term  bv 

Campbell,  Macmahon,  and  nJuttdey,  m  support  of  the  order  of  sessions.  The 
property  in  question  is  not  rateable ;  first,  because,  according  to  the  true  con- 
struction of  the  statute  48  I3it.,  e.  2,  all  mines  (except  coal  mines)  are  exempt; 
and  the  lime  works  described  in  the  cas^are  mines.  That  statute  requires  the 
overseers  to  raise  a  stock  by  taxation  *^  of  everv  inhabitant,  parson,  vicar,  and 
other,  and  of  every  occupier  of  lands,  houses,  tithes  impropriate,  propriations  of 
tithes,  coal  mines,  or  saleable  underwoods."  Under  these  words,  as  the  mention 
of  underwood  has  been  held  to  exclude  woods,  so  the  mention  of  coal  mines  haa 
been  held  to  exclude  other  mines.  The  Lead  Smelting  Company  v,  Richardson, 
8  Burr.  1841.  The  ground  of  the  decision  there  was,  that  no  other  mines  w€«« 
mentioned  in  die  statute,  and  lead  mines  were  therefore  held  not  to  be  rateable. 
A  dictum  attributed  to  Lawrence,  J.,  in  Rex  v.  Woodland,  2  East,  164,  may  be 
cited,  to  show  that  the  exemption  was  limited  in  the  Lead  Smelting  Company  v. 
Richardson,  by  Lord  Mansfield,  to  such  mines  as  were  governed  by  laws  of  their 
own ;  but  that  was  not  the  ground  of  decision ;  and  in  a  subsequent  case.  Rex 
v.  Cunningham,  5  East,  478,  which  was  decided  while  Lawrence,  J.,  was  still  a 
Judge  *of  this  Court,  iron  mines  were  held  to  be  exempt  upon  the  first  p^gQ 
n*ound,  vis.,  that  they  were  not  mentioned  in  the  statute :  and  in  Rex  v.  ■- 
Bilston,  5  B.  C.  851,  it  was  taken  for  granted  that  an  owner  and  occupier  of  an 
ironstone  mine  was  not  rateable  in  respect  of  the  mine ;  the  point  decided  being 
that  he  was  not  rateable  for  an  engine  used  for  drawins  water  frt)m  the  mine, 
and  for  no  other  purpose.  All  the  cases,  indeed,  in  whiok  it  has  been  decided 
that  the  lard  is  liable  to  be  rated  for  the  ore  which  is  assigned  to  him  out  of  the 
mines  far  his  seignorage,  are  authorities  in  fkvour  of  this  construction  of  the 
Btatude ;  because,  m  those  cases,  the  exemption  of  the  mines  was  expressly  recog- 
nised. It  may  be  said  that  the  cases  referred  to,  being  cases  of  metallic  mines, 
only  prove  that  such  mines  are  exempt :  and  that  it  was  held  in  Rex  v,  Alber 
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bnij,  1  East,  584,  ihat  lime  workB,  and  in  Bex  v.  Woodland,  2  East,  164,  that 
a  akte  quarry,  and  in  Bex  v.  Brown,  8  Eaet,  528,  that  day-pits  were  not  exempt. 
Those  eases,  however,  proceeded  on  the  ground,  not  that  the  prodnoe  was  not 
metallic,  bat  that  the  place  from  which  it  came  was  not  a  mine.  The  ground 
on  which  metallic  mines  have  been  held  to  be  exempt,  is  equally  applicable  to 
all  other  mines,  viz.,  that  they  are  not  mentioned  in  the  statute.  The  exemption 
cannot  be  confined  to  metallic  mines,  if  the  ground  of  it  be  that  coal  mines,  and 
those  alone,  are  expressly  mentioned.  The  effect  of  so  limiting  this  exemption, 
would  be  to  make  the  rateability  of  mines  depend  upon  the  progress  of  science; 
for  several  substances  have,  in  modem  times,  been  discovered  to  be  metallic, 
which  w^re  not  formerly  considered  to  be  so.  Thus,  soda,  potassium,  and  maff- 
,^0-.  nesia,  and  even  Hme,  have  "^lately  been  ascertained  to  be  metallic  sub 

-^  stances.  The  propeity  in  question  might,  therefore,  even  be  considered 
a  metallic  mine ;  but  independently  of  this  consideration,  the  works  in  question 
are  exempt,  not  in  respect  of  the  subject-matter  which  they  produce,  but  in 
respect  of  thdr  being  mines.  They  come  within  the  definition  given  by  Dr. 
Johnson,  in  his  Dictionary,  of  that  word,  viz.,  a  place  or  cavern  in  the  earth 
which  contains  metals  or  minerals.  They  answer  the  description  of  mines  as 
much  as  the  pits  do,  from  which  coal  is  usually  dug  or  ironstone  got.  They  are 
worked  by  means  of  pit-shafts  and  8team>«nKines,  in  the  same  way  as  coal,  iron- 
stone, and  other  minerals ;  they  are,  thereiore,  clearly  mines.  But  it  may  be 
said,  that  inaamudi  as  there  is  a  certain  profit  derived  from  these  mines,  the  ex- 
emption does  not  extend  to  them,  and  Bowls  v,  Oells,  Cowp.  451,  and  IJie  Kins 
V.  The  Baptist  Mill  Company,  1  M.  &  S.  617,  in  which  it  was  held  that  the  lord 
of  the  soil,  or  his  lessee,  is  liable  in  respect  of  that  share  of  the  produce  of  mines 
which  has  been  assigned  to  him,  may  be  relied  upon ;  but  those  cases  were 
decided  on  the  mund  that  the  shares  of  the  lord  were  profits  of  land,  and  there- 
fore rateable.  In  Atkins  v,  Davis,  Cald.  315,  825,  BuUer,  J.,  expressly  says, 
that  lead  mines  are  exempted,  not  because  of  their  unoertaintv,  but  because  uie 
statute  mentions  coal  mines  only ;  and  that  it  was  so  held  m  the  case  of  the 
Smelting  Lead  Company. 

ShtOt  and  Whiicomie,  conird,  AH  mines  which  yield  a  certain,  regular,  and 
not  merely  casual  profit,  are  rateable  to  the  relief  of  the  poor.  Aocormng  to  the 
^^1  argument  urged  in  support  of  the  order  of  sessions,  no  "^buildingB  but 

-'  houses  would  be  rateable,  because  houses  are  the  only  buildings  mentioned 
in  the  statute.  Lands  and  houses  are  put  by  way  of  example,  and  therefore, 
shops,  sheds,  &&,  have  beem  held  to  be  rateable ;  and  one  of  &e  several  queries 
put  to  the  Judtfes  in  1633,  Nohia's  P.  L.  76,  n.  (2),  was,  whether  shops,  salt- 
pits,  sheds,  profits  of  a  market,  &c.,  be  taxable  to  the  poor,  as  well  as  lands, 
coal  mines,  Ac.,  expressed  in  the  statute  1  and  the  Judges  resolved  that  all  things 
which  were  real  and  in  yearly  revenue  must  be  taxed  to  the  poor.  Coal  mines, 
therefore  (like  houses),  may  be  considered  as  having  been  mentioned  in  the 
statute  as  examples.  It  is  oy  no  means  a  well-establisned  rule  of  ionstruction 
of  the  statute  43  Elis.,  that  the  express  mention  of  coal  mines  in  that  statute 
virtually  excludes  all  other  mines.  In  The  Smeltins  Lead  Company  v.  Bich- 
ardaon,  3  Burr.  1341,  neither  Lord  Mansfield  nor  Wiunot,  J.,  relied  solely  upon 
that  ground  for  their  judgments.  The  judgment  of  the  latter  proceeded,  princi- 
pallv,  on  the  ground  that  the  profits  were  casual.  Lord  Mansfield  in  Bowls  v. 
Gells,  Cowp.  451,  and  Buller,  J.,  in  Bex  v.  Carlyon,  3  T.  B.  385,  assigned  that 
as  a  reason  whv  lead  mines  are  not  rateable  within  the  statute ;  and  in  Bex  v. 
Woodland,  2  £ast,  164,  Lawrence,  J.,  says,  that  the  virtual  exemption  of  mines 
in  the  statute  43  Elis.  was  confined  by  Lord  Mansfield  in  the  Smelting  Lead 
Company  v.  Bichardson  to  such  as  were  sovemed  by  particular  laws  of  their 
own.  In  The  Ring  v.  The  Baptist  Mill  Company,  1  M.  &  S.  612,  Lord  Ellen- 
borough  considered  it  to  be  a  deoateable  question,  whether  the  naming  coal  mines 
4(1^-1  in  the  statute  was,  according  to  the  rule  expressio  unius  ^exdusio  ulterius, 

-^  to  all  intents  an  exclusion  of  other  mines,  or  was  only  put  for  example : 
and  he  observed  that  the  Judges  who  had  held  it  to  amount  to  the  exclusion  ox 
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oUier  mines,  had  generally  oonpled  it  with  this  reason,  ''that  other  mines  were 
subject  to  risk."  It  is  trae,  that  in  Rex  v,  Cimningfaain,  5  Ea^t,  478,  the  Court 
seem  to  have  been  of  opinion  that  iron  mines  were  not  rateable,  but  ihere  tbe 
point  was  not  argned ;  for  it  was  conceded  that  they  were  not  rateable,  not  being 
named,  as  coal  mines  are,  in  the  stat.  48  Elis.  c.  2 ;  and  in  the  late  case  of 
Rex  V,  Bilston,  5  B.  &  C.  851,  the  point  was  not  contested.  Those  cases,  there- 
fore, are  not  entitled  to  much  weifflit.  Assoming,  however,  that  the  mention 
of  coal  mines  in  the  statute  of  43  Elii.  be  a  yirtuid  exclusion  of  other  mines,  it 
can  only  be  of  such  other  mines  as  were  known  at  the  time  of  the  passing  of  that 
statute,  and  a  lime  mine,  not  beins  one  then  known,  is  not  within  the  exception. 
Secondly,  the  works  described  in  me  case  do  not  constitute  a  mine«  Whether 
an  excavation  in  the  earth  be  a  mine  or  not,  does  not  depend  on  the  depth  of  ^e 
pit  from  which  the  mineral  is  obtained,  or  the  mode  by  which  it  is  obtained, 
but  upon  the  substance  procured ;  for  if  stone  or  slate  were  obtained  from  ever 
such  a  depth,  the  place  from  which  it  waa  obtained  would  not  be  called  a  mine, 
but  a  quarry.  If  the  mode  of  working  constituted  one  or  the  other,  it  might  be 
contended  that,  by  an  alteration  in  the  works,  that  which  had  been  a  quarrv 
might  become  a  mine,  thoueh  the  same  substance  continued  to  be  gotten ;  whicm 
would  lead  to  great  uncertamty  and  inconvenience.  Cur.  adv.  vulL 

*Lord  TiNTERDEN,  C.  J.^  in  the  same  term  delivered  the  judgment  of  p|^g 
the  Court.  *- 

We  are  of  opinion  that  the  property  in  question  is  not  rateable,  and  that  the 
decision  of  the  court  of  quarter  sessions  is  nght.  The  cases  on  the  subject  were 
all  very  properly  quoted  in  the  argument  at  the  bar,  and,  therefore,  I  do  not 
think  it  necessary  to  refer  again  distinctly  to  them.  I  take  it  to  be  now  esta- 
blished as  law  by  the  several  decisions,  that  the  expression  of  coal  mines  in  the 
statute  43  Eliz.  has  the  effect  of  excluding  all  other  mines,  according  to  the 
maxim  ^'expressio  unius.'^  The  dicta  and  opinions  of  several  Judges  before 
whom  questions  of  this  nature  have  been  brought,  may,  I  think,  be  considered 
as  expressing  the  reasons  by  which  they  supposed  the  legislature  to  have  been 
influenced  in  making  coal  mines  rateable,  and  coal  mines  only.  I  must  confess, 
that  much  that  has  oeen  thus  said  is  by  no  means  satis&ctory  to  my  own  mind, 
and  that  I  feel  great  difficulty  in  an  endeavour  to  reconcile  the  sevend  dicta  with 
each  other.  But  it  is  not  necessarv  to  do  this.  The  rule  of  construction  has 
been  established  and  acted  upon  for  a  long  time,  and  ouffht  to  be  adhered  to, 
unless  we  could  say  positively  that  it  is  wrong,  and  productive  of  inconvenience. 
I  can  find,  certainly,  no  inconvenience  in  the  rule ;  an  attempt  to  alter  or  to 
depart  from  it  would  introduce  a  new  subject  of  litigation  and  expense.  Consi- 
dering, then,  as  we  do,  the  rule  of  construction  to  be  established,  the  only  remain- 
ing matter  or  question  will  be,  whether  the  propertv  or  limestone  which  has  been 
rated  is  properly  a  limestone  mine ;  and  this,  perhaps,  is  rather  a  question  of 
fact  than  of  law.  The  description  of  the  manner  in  which  the  stone  in  question 
is  obtained  "^and  raised,  namely,  by  sinking  shafts  perpendicularly  down  ^^m 
to  the  stratum,  which  lies  considerably  below  the  sur&ce  of  the  ground,  ^ 
and  then  working  the  stratum  by  roads  and  gateheads,  with  the  necessary  pro- 
vision for  air,  and  raising  the  stone  to  the  sur&ce  by  machinery,  or  carrying  it 
under  ground  to  a  tunnel,  is  the  exact  description  of  the  present  usual  mode  of 
mining ;  of  the  mode  used  in  obtaining  coal,  and  of  the  mode  used  in  obtaining 
ironstone.  Ironstone  obtained  in  this  manner,  has  been  held  not  to  be  rateable; 
why,  then,  should  limestone  be  ?  What  difference  is  there  between  the  two  ? 
The  only  difference  that  has  been  suggested  is,  that  ironstone  contains  a  quan- 
titv  of  metal,  and  is  procured  for  the  sake  of  the  metal  it  contains.  But,  if  the 
existence  of  metal  be  necessary  to  constitute  a  mine,  salt  works,  from  which  salt 
is  obtained  in  the  way  that  this  stone  was  obtained,  will  not  be  mines,  nor, 
indeed,  will  coal  works  be  mines,  though,  in  the  statute  itself,  they  are  so  called 
And  to  deny  the  character  of  a  mine  to  the  works  in  question  would,  as  it  appears 
to  us,  be  to  depart  from  the  ordinary  and  proper  meaning  of  that  word  in  the 
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Kngliflh  language.    We  are  therefore  of  opinion,  that  the  order  of  sesBions  mnst 
be  confirmed.  Order  oonfirmed.(a) 

(a)  In  The  Gaae  of  Mines,  Plowd.  8S3,  it  \b  nid  in  arramenty  that  there  are  two  kinds  of  mines ; 
▼is.  minee  rojal,  eonsisting  of,  or  oont^ning,  gold  or  suver,  and  base  mines,  "which  consist  only 
of  base  metals,  or  ba»€  Mtitfoiieet,  as  oopper,  tin,  lead,  iron,  or  ooals,  not  haying  in  them  gold  or 
sQyer."  Mines  of  coal,  iron,  and  stone  are  mentioned,  Year  Book,  17  Edw.  3,  7  6  (Viner'a  Abr. 
ti^  Watte  (D)) ;  mines  of  metal,  coal,  or  the  like,  in  Co.  Litt.  5S  b ;  alnm  mines,  in  staL  21  Jac. 
1,  e.  3^  s.  11.  See  a  distinction  between  mtMt  and  j»il«,  1  Yin.  Ab.  tit  Jftne  (A),  from  Clavering 
V.  ClaTcringy  Gas.  Ch.  temp.  King. 


*76]  *The  KING  v,  POWELL. 

The  iirvt  oonnt  of  an  indictment  charged  an  assanlt  with  intent  to  ravish ;  the  second  a  common 
assanlt.  The  jnry  found  the  defendant  gnilty  of  the  mieclemeanor  and  offence  in  the  said  indict- 
ment specified,  and  the  Court  adijudged  him  for  the  said  misdemeanor,  to  be  imprisoned  two 
years,  and  kept  to  hard  labour:  Held,  upon  writ  of  error,  that  the  word  "misdemeanor''  was 
somen  eoUectilrum ;  that  the  finding  of  the  Jury,  therefore,  was  in  effect  that  the  defendant 
was  gnil^  of  the  whole  matter  charged  by  the  indictment^  and,  consequently,  that  Uie  judg- 
ment was  warranted  by  the  yerdiot. 

This  was  a  writ  of  error  to  reyerse  a  judgment  given  at  the  Snrrey  Ooto1)er 
sessions  1830.  The  first  count  of  the  indictment  charged  an  assault  upon  one 
Caroline  Liyermore,  with  intent  her  against  her  will  feloniously  to  ravish,  &c. 
The  second,  '^  that  the  said  Henry  Powell,  afterwards  (to  wit)  on  the  same  day, 
and  in  the  year  aforesaid,  with  force  and  arms,  at,  &c.,  aforesaid,  in  and  upon 
her  the  said  C.  L.  did  make  an  assault,  and  her  the  said  0.  L.  then  and  there 
did  beat,  wound,  and  ill-treat."  The  record  stated  the  finding  of  the  jury,  and 
judgment,  as  follows :  that  '^  the  said  Henry  Powell  is  guilty  of  the  mudemeanar 
and  offence  in  the  said  indictment  specified,  in  manner  and  form  as  by  the  said 
indictment  is  alleged  against  him;  whereupon  all  and  singular  the  premises 
being  seen,  &c.,  it  is  considered  and  adjudged  by  the  Court  here,  that  the  said 
Henry  Powell,  for  the  said  misdemeanor,  be  imprisoned  in  the  house  of  correction 
at  Ghulford,  in  the  said  county  of  Surrey,  for  the  space  of  two  years,  and  be 
there  kept  to  hard  labour.''     In  Hilary  term. 

White  was  heard  in  support  of  the  writ  of  error.  The  terms  of  this  verdict, 
as  entered  on  record,  leave  it  in  doubt  whether  the  jury  found  the  defendant 
guilty  on  that  count  only,  which  would  warrant  the  judgment.  It  is  in  the  sin- 
gular number — "  guilty  of  the  misdemeanor  and  offence  in  the  said  indictment 
specified,'' — and  is,  therefore,  equally  applicable  to  the  second  count,  which 
'*781  ^^^^  ^^^  warrant  the  punishment  of  hard  labour,  as  to  the  first,  which 

-'  would;  and  this  uncertainty  vitiates  the  finding,  and  the  judgment  con- 
sequent upon  it.  In  The  King  v.  Salomons,  1  T.  R.  249,  an  information  on  the 
Lottenr-Act,  22  Gr.  3,  c.  47,  charged  that  the  defendant,  on  the  27th  of  December, 
1785,  kept  an  office  for  dealing  in  shares  of  lottery  tickets,  and  did,  on  that  day, 
receive  of  one  A.  a  sum  of  3a.  for  a  share  in  a  ticket,  without  a  license;  and  the 
said  defendant,  on  the  said  27th  of  December,  at  the  same  place,  kept  an  office 
for  registering  lottery  tickets,  and  did  receive  of  the  said  A.  3«.  for  registering 
a  lottery  ticket  then  undrawn,  without  a  license.  The  defendant  there  was 
adjudged  to  be  convicted  of  the  said  offence  charged  upon  him  in  and  by  the 
said  information,  according  to  the  form  of  the  statute  in  that  case  made  and  pro- 
vided ;"  and  the  justices  awarded  and  adjudged  that  he  had  forfeited  and  should 
pay  for  his  ''  said  offenccy  100^."  It  was  held  there,  that  the  conviction  was 
bad,  for  the  duplicity  of  the  charge :  the  defendant  being  charged  with  dealing 
in  shares  of  lottery  tickets,  and  with  registering  without  a  license,  and  convictea 
of  the  said  offence,  so  that  it  did  not  appear  of  which  offenoe  he  was  convicted. 
In  that  case,  the  conviction  would  have  been  warranted  by  either  of  the  offences 
charged ;  whereas  here  the  judgment  of  hard  labour  was  wholly  inapplicable  to 
the  offenoe  charged  in  the  second  count. 

ToL.XXn.--6  d2 
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FlaUf  eonirdj  was  stopped  by  the  Omirt. 

Lord  TMSTtSBLDViXf  C.  J.    I  am  of  opinion  that  the  judgmoit  in  thiB  <5a0to 
OQ^t  to  be  affirmed.     In  Bex  v.  "^'Salomona,  1  T.  B.  249,  the  information  iM^m 
oharged  the  defendant  with  two  different  offenoeSy  eaoh  of  which  wonld  ■- 
sabject  him  to  a  eeparate  paialty  of  1002.    The  joatioee  oonvioted  hxm  of  tlM 
taid  offence  charged  npon  him  by  the  informationy  and  adjudged  that,  for  hn 
$aid  offence^  he  should  forfeit  the  sum  of  1002.    Now,  if  the  words  9aid  offence 
included  both  the  offences  charged  in  the  information,  the  judgment  should  haTe 
been  for  two  penalties  instead  of  one.    But,  in  this  case,  the  first  count  chai]geB 
the  defendant  with  an  assault  with  an  intent  to  ravish ;  the  second  with  a  com- 
mon assault.     The  jury  were  to  try  the  whole  matter ;  and  they  found  that  the 
defendant  was  guilty  of  the  misdemeanor  and  offence  in  the  said  indictment 
specified,  in  manner  and  fcHrm  as  by  the  said  mdiotment  was  alleged  against  him. 
I  agree,  if  the  words  "  misdemeanor  and  offence"  must  be  understood  as  relating 
to  one  only  of  the  matters  charged,  the  judflnont  cannot  be  supported ;  but 
whatever  midit  be  the  meaning  of  the  word  ^  (menoe,"  the  word  ^imsdemeancr'' 
is  nomen  coUeotivum.    The  finding  <^  t^e  jur^,  that  the  defendant  is  guilty  of 
the  misdemeanor,  is,  in  effsot,  that  he  was  guiltfr  of  the  whdie  matter  duurged 
by  the  indictment.    The  judgment,  therefore,  is  warranted  by  the  verdiot. 

LiTTLEDALB,  J.,  Concurred. 

Taunton,  J.  The  argument  in  support  of  the  error  aesi^pied  has  turned  npooK 
a  critical  consideration  of  the  terms  of  this  record.  Now,  independently  of  tfa« 
reason  ^ven  by  my  Lord,  in  which  I  concur,  looking  at  "^the  whole  of  the  ^%»^ 
record,  I  am  by  no  means  clear  that  two  offen/on  asre  charged  in  the  indict-  ^ 
ment.  If  we  are  to  spell  the  indictment  in  one  place,  we  must  do  so  in  another. 
It  states,  first,  that  the  defendant  committed  an  assault  on  Caroline  livermora^ 
with  intent  felcmiously  to  ravish  her :  and  then,  in  the  second  count,  that  tha 
defendant,  on  the  same  day,  at  the  Same  place,  committed  an  assault,  not  (mother 
assault,  on  the  said  Garolme  Livermore :  and  this  second  count  woold  be  borne 
out  by  the  same  evidence  as  the  first,  though  not  ^  converso.  But  the  juij 
having  found  the  defendant  giulty  of  tlM  miademeanor  and  ojfknoe  in  the  indict- 
ment specified,  in  manner  and  form  as  allefled,  I  have  no  doubt  on  the  subjoot. 

Pattsson,  J.  I  concur  with  my  Lord,  ^at  the  word  <<  misdemeanor"  if 
nomen  collectivum ;  and  that  finding  the  defendant  guilty  of  the  misdMieanor 
in  manner  and  form  as  by  the  indictment  alleged,  is  finding  him  guilty  of  the 
irhole  matter  chaiiged  by  the  indictment.  Judgment  affirmed. 


SCOTT  V.  SEVAN. 


In  u  aotion  teonghtin  Snglaod  to  reeorer  the  tbIho  of  a  given  iiim  Jamaioft  .onnreney,  upon  a 
jadgment  obtained  in  that  inland;  the  ralne  is  that  sum  in  sterling  money  whioh  the  curreaov 
wonld  have  produced  acoording  to  the  actual  rate  of  exchange  between  Jamaloa  and  Englaofl 
at  the  date  of  the  judgment. 

Dbolaration  on  a  judgment  recovered  by  the  plaintiff  in  the  Supreme  Court 
of  Jamaica,  on  the  1st  of  October,  1827,  for  15542.  16«.  8<^.  current  money  of 
the  island  of  Jamaica,  with  interest  on  the  said  sum  from  the  31st  of  December^ 
1825,  and  also  %l.  19s.  8idl.  ^current  money  for  his  costs.  The  declaration  p^^m^ 
contained  an  averment  that  the  damages,  costs,  and  charges  in  form  afore-  I- 
said  recovered,  at  the  time  of  the  recoverv  thereof,  were,  and  still  are,  of  great 
value,  to  wit,  of  the  value  of  1117/.  0<.  id,  of  lawful  money  of  Great  Britaii^ 
and  that  the  interest  on  the  said  damages,  &o.,  amoxmted  to  a  certain  other  sum, 
to  wit,  the  sum  of  116/.  13<.  \d,  of  like  lawful  monev.  Plea,  the  general  issue. 
1102/.  7«.  8«{.  was  paid  into  court.  At  the  trial  before  Lord  Tent^en,  C.  J.y 
at  the  London  sitting  after  Trinity  term  1829,  the  plaintiff  proved  the  judg- 
ment recovered  in  the  Supreme  (/ourt  of  Jamaica,  and  that  140/.  currency,  taking 
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Ihe  nte  of  eKcbange  at  par^  was  aqniyalent  in  yaloe  to  lOW.  sterlings  the  usual 
mode  of  reducing  oorrency  into  sterling  being  by  dividing  the  amount  hj  7^  and 
multiplying  by  5.  The  defendant  proved,  that  on  the  first  of  October,  1827, 
when  the  jad|pnent  was  obtained,  and  from  ihenoe  to  the  commencement  of  the 
action,  bills  upon  England  were  in  Jamaica  at  a  premium  of  22}  per  cent. ; 
100/.  sterling,  at  that  rate,  being  worth  171/.  currency ;  but  taking  the  fn^hitr^ 
at  19  per  cent,  (which  was  8}  per  cent,  less  than  the  actual  exchange),  the  value 
of  100/.  sterling  was  166/.  129. ;  and  1836s.  10<.  8d.,  being  the  amount  of  the 
principal  sum  recovered,  and  costs,  tosether  with  interest  at  6  per  cent.,  from 
the  Slst  of  December,  1825,  to  the  2d  of  December,  1828,  when  ^e  money 
was  paid  into  Court,  was,  in  sterling  money,  1102/.  7«.  8c/.  Lord  Tenterden 
was  of  opinion,  that  in  point  of  law  100/.  sterling  was  to  be  considered  equiva- 
lent only  to  140/.  currency,  and  the  juj^,  under  his  direction,  found  for  the 
plaintiff.  A  rule  nisi  had  been  obtained  for  a  new  trial  upon  the  sround  that 
^c^-y  the  plaintiff  would  only  be  entitled  to  be  paid  that  sum  *in  sterang  money, 
-'  which  would  equal  the  value  of  1886/.  10s.  8</.,  Jamaica  currency,  at  the 
rate  of  exchange  between  Jamaica  and  England  at  the  date  of  the  judgment, 
and  the  sum  paid  into  court  would  exceed  that  value.  In  Trinity  term  last,  Sir 
Jama  Scarlett  and  Bthbert  were  heard  against  the  rule,  and  Campbeil  and 
Con^n,  contrdy  and  the  Court  afterwards  ordered  the  case  to  be  ai^ed  a  second 
time  by  one  counsel  on  each  side.  It  was  accordingly  argued  in  Hikay  term  by 
Sir  Jamei  Scarlett  aoainst  the  rule.     The  evidence  given  on  the  part  of  md 

flaintiff,  shows  that  100/.  sterling  was  in  Jamaica  equivalent  to  140/.  curreney. 
836/.  lOf.  8^.  currency  will,  then,  produce  1311/.  16«.  sterling :  that  sum 
in  sterling  money,  carried  to  Jamaica,  would  produce  1886/.  10s.  Ed.  currency. 
The  defendant  ciums  to  deduct,  not  merely  40  per  cent,  from  the  amount  of  the 
currency  recovered,  but  such  a  further  sum  per  cent,  as  the  plaintiff  must  have 
paid  by  way  of  premium  for  bills  of  exchange,  if  he  had  wished  to  draw  the  sum 
reoovmd  by  bins  on  England :  but  the  plaintiff  was  not  bound  to  take  bills  on 
England;  n  he  had  had  nis  money  in  Jamaica,  he  m^ht  have  invested  it  thera^ 
in  3ie  purchase  of  land  or  goods,  or  he  might  have  remitted  it  in  specie  to  some 
other  country,  in  which  case  he  would  only  lose  the  amount  of  freight  and  insu- 
rance. He  is  entitled  to  recover  the  exact  value  of  his  debt  in  sterling  money. 
The  debtor  cannot  compel  him  to  run  a  risk  by  receiving  payment  of  his  debt 
1>y  a  bill  on  England.  If  the  value  of  a  debt  in  Jamaica  currencv  is  to  vary 
with  the  exchange  with  Englimd,  it  mav  become  the  interest  of  the  debtor  to 
postpone  pavment  until  the  exchange  frJls.  He  may,  after  compelling  his  credit- 
or to  sue  lum  in  Jamaica,  come  to  this  country ;  and  then  the  creditor,  in  an 
*811  *^^^  ^^  *^^  judgment,  will  recover  a  less  sum  than  he  was  entitled  to  at 
^  first  The  plaintiff,  after  taking  the  money  out  of  court  in  this  country, 
might,  as  it  is  contended,  have  direct^  a  correspondent  to  draw  on  him  for  the 
amount;  but  Uie  premium  upon  bills  on  Englimd  might  faXL  in  the  mean  timoy 
and  then  the  sum  recovered  at  the  rate  of  exchange  at  the  time  of  the  judgment 
would  be  insufficient.  [Pabks,  J.  According  to  your  argument,  if  a  party 
received  TOO/,  here,  he  would  only  get  140/.  currency :  yet  if  at  that  time  the 
holder  in  Jamaica  of  a  bill  on  London  fbr  100/.,  when  the  exchange  was  19,  got 
162/.  10s.,  then,  as  a  bill  fot  100/.  cannot  be  worth  more  than  100  sovereigna^ 
one  hundred  sovereigns  taken  to  Jamaica  must  produce  more  than  140/.  cur- 
rency.] If  the  owner  of  100  sovereigns  wished  to  remit  them  speedilv  and  with- 
out ride,  and  took  a  bill  on  a  house  of  great  credit,  at  ninety  days'  sight,  he  must 
pay  a  premium.  The  creditor  here  is  compelled  to  follow  his  debtor  to  another 
country ;  he  is  not  to  be  considered  in  the  same  situation  ati  if  his  intention  had 
been  to  receive  his  money  in  London  at  the  time  when  he  recovered  it.  A  cre- 
ditor, under  such  circumstances,  is  not  to  be  obUged  to  t&xe  his  payment  in  the 
manner  the  debtor  points  out.  Wherever  the  value  of  foreign  money  can  be 
rendered  in  English,  the  rule  is,  for  any  legal  purpose,  to  estimate  it  at  par.  In 
CockeriU  v.  Bamr,  16  Yes.  461,  there  was  a  legacy  in  sicca  rupees  by  a  will  in 
India :  and  it  was  held,  that  when  paid  by  remittance  to  thi«  country,  the  pay* 
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ment  must  be  aooording  to  the  onrrent  yaliie  of  the  rupee  in  India,  without 
regard  to  the  exchange  or  the  expense  of  remittance. 


^Campbell,  corUrd.     The  question  is,  what  was  the  value  of  1836/.  10s. 


[*82 


Sd.  Jamaica  currency  in  sterling  money,  when  the  judgment  was  recovered  ? 
whether  the  criterion  of  value  be  the  nominal  par  of  exchange,  or  the  real  par 
of  exchange,  that  is,  the  market  price  in  sterling  money,  which  that  quantity  of 
Jamaica  currency  could  be  purchased  for  at  the  date  of  the  judgment  ?    That 
was  a  question  of  fact,  and  ought  to  have  been  left  to  the  jury.     The  pound  cur- 
rency is  an  imaginary  sum ;  it  is  represented  by  no  coin.     The  real  currency  in 
Jamaica  is  sovereigns,  Spanish  dollars,  and  doubloons.     The  plaintiff  is  entitled 
to  recover  that  sum  in  sterling  money,  which  would  have  produced  1836/.  10s. 
Sd.  Jamaica  currency.     The  creditor  ought  not  to  suffer  any  damage,  nor  the 
debtor  to  derive  any  advantage,  by  reason  of  the  money  being  paid  in  England. 
It  is  not  true  that  the  defendant  seeks  to  deduct  from  the  sum  which  wonld 
othennse  be  the  value  of  the  currency  in  sterling  money  the  amount  of  premi- 
ums which  would  have  been  paid  in  Jamaica  on  bills  of  exchange  upon  England. 
The  question  being,  what  the  value  of  a  given  sum  in  currency  is  in  pounds  ster- 
ling, the  premium  paid  on  bills  of  exchange  is  used  only  as  a  mode  of  ascertain- 
ing that  value.     Now  the  value  of  a  sovereign  in  Jamaica  depends  on  the  course 
of  exchange.     If  the  defendant  had,  in  October  1825,  paid  the  plaintiff  in  Ja- 
maica 1102  sovereigns  and  a  fraction,  the  sum  paid  into  court,  ddculating  (at  an 
exchange  of  19  per  cent.)  100  soverei^s  to  produce  166/.  12s.,  the  sovereigns 
paid  into  court  would  produce  1836/.  10s.  Sd.     That  would  have  discharged  the 
debt  in  Jamaica;   so  it  will  in  England.     There  cannot  be  a  difference  of 
22}  per  cent,  between  the  real  par  and  the  actual  exchange.     The  only 
^fference  will  be  the  expense  of  freight  and  insurance.     The  nominal   ^^go 
par  of  140/.  to  100/.  cannot  be  a  just  rule  in  this  case,  for  there  must  be   ^ 
the  same  mode  of  calculation  whether  the  exchange  be  favourable  or  otherwise; 
and  the  creditor  ought  not  to  be  permitted  to  elect  to  take  the  nominal  par  if 
the  exchange  be  favourable,  and  the  real  par  if  it  be  not.     But  if  an  action  had 
been  brought  on  this  judgment  immediately  after  it  was  given,  and  100/.  ster- 
ling would,  at  the  then  rate  of  exchange,  have  produced  not  140/.  currency,  but 
120/.  only,  the  creditor  would  not  then  have  elected  to  take  his  money  at  the 
nominal  par.     On  the  other  hand,  supposing  an  action  to  have  been  brought  in 
Jamaica  on  an  English  judgment  for  100/.  sterling,  the  plaintiff  would  not  be 
entitled  to  recover  140/.  currency  only,  but  such  a  sum  in  currency  as  would 
enable  him  to  obtain  100/.  sterling.     It  is  impossible  that  100  sovereigns,  if 
carried  to  Jamaica,  would  be  worth  only  140/.  when  a  premium  of  22i  per 
cent,  is  given  for  bills  on  England.     At  that  rate  per  cent.,  100  sovereigns  would 
purchase  a  bill  for  171/.  currency,  if  the  sovereigns  were  remitted  to  England 
tnd  drawn  against,  and  the  purchaser  of  the  bill  would  pay  171/.  currency  for  it. 
It  is  absurd  to  say,  that  the  nominal  par  is  in  all  cases  the  test  of  value.     In 
Sweden,  accounts  are  kept  in  rix  dollars,  which  are  of  the  nominal  value  of  5s. 
sterling ;  but  the  currency  being  depreciated,  the  real  value  is  only  Is.  6^.,  and 
13  rix  dollars  and  a  fraction  are  required  to  represent  the  pound  sterling.     If  a 
creditor  were  to  sue  his  debtor  in  Sweden  for  100/.  sterling,  he  would  be  entitled 
lo  recover  not  400  rix  dollars  (taking  them  at  the  nominal  par),  but  as  many 
fix  dollars  as  would  produce  100/.     The  debtor  is  not  thereby  dainnified|  for  he 
must  have  remitted  to  England  *that  number  of  dollars  to  pay  his  creditor,   p^o^ 
So  the  sicca  rupee  originally  represented  an  English  half  crown,  the  same  ■- 
quantity  of  silver  being  originally  in  each  coin,  but  the  rupee  is  now  so  deteri- 
orated that  it  is  worth  only  23  pence.     It  therefore  no  longer  really  represents 
a  half  crown,  though  it  does  so  nominally  in  accounts.     When,  therefore,  a 
balance  of  account  is  to  be  paid  in  sterling  money,  the  question  is,  how  much 
gold  and  silver  it  will  take  at  the  market  price  to  purchase  a  given  number  of 
rupees  ?    So  that  the  true  value  is  the  real  and  not  the  nominal  par  of  exchange. 
In  The  Earl  of  Bungannon  v.  Hackett,  1  Eq.  Ca.  Abr.  288,  J.  S.  contracted  a 
debt  in  Ireland,  and  coming  to  England  he  was  arrested  here  for  the  debt,  and 
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it  was  beld  that  he  rnuBt  pay  Irish  intereflt;  bat  it  was  also  held  reasonable, 
that  as  the  money  was  now  to  be  paid  here,  the  plaintiff  should  have  an 
assnranoe  for  the  retnm  of  it  out  of  Ireland.  Eldns  v.  The  East  India 
Company,  1  Peere  Williams,  395,  is  to  a  similar  effect.  In  The  Marchio- 
ness of  Lansdowne  v.  The  Marquis  of  Lansdowne,  2  Bligh  Pari.  Ca.  60,  a 
rent  charge  out  of  Irish  estates  was  made  payable  in  Ireland  in  English  cur- 
rency. It  was  held  that  although  the  rent  cnarge  was  payable  in  Ireland  in  the 
currency  of  England,  that  the  appointee  was  not  entitled  to  have  the  sum 
transmitted  to  Enffluid  free  of  the  charge  of  conveyance  and  exchange ;  in  other 
words,  he  was  to  nave  such  a  sum  in  England,  as  would  have  produced  the 
amount  in  Ireland.  Cockerell  v.  Barber,  16  Yes.  461,  is  in  niyour  of  the 
defendant;  Lord  Eldon  there  does  not  refer  to  any  nominal  par,  but  says  the 
^,--1  current  value  of  the  rupee  is  to  be  taken  at  the  time  when  the  money  is 
-'  "^payable.  Here,  the  oi^y  estimate  of  current  value  is  to  be  formed  from 
the  value  of  bills  at  the  time  in  question.  Our.  adv.  mdt. 

Lord  TiNTKRDEN,  C.  J.,  in  the  same  term,  delivered  the  judgment  of  the 
Court. 

This  was  an  action  on  a  judgment  recovered  in  Jamaica ;  money  was  paid 
into  Court.  The  question  was,  how  the  value  of  the  sum  recovered  should  be 
estimated  ?  The  plaintiff  contended,  it  should  be  as  140A  currency  to  100^. 
sterling,  without  regard  to  the  rate  of  exchange  at  any  particular  time.  The 
defendant,  that  it  should  be  estimated  according  to  the  exchange ;  and  the  pay- 
ment, upon  that  supposition,  was  more  than  sufficient,  taking  the  rate  of  exchange 
at  the  commencement  of  the  action,  or  for  some  time  before  or  afterwards.  The 
practice  has  probably  been  in  fiivour  of  the  plaintiff :. but  there  is  no  case  that 
decides  the  question.  Upon  the  whole,  we  think  the  defendant's  mode  of  com- 
putation approximates  most  nearly  to  a  payment  in  Jamaica  in  the  currency  of 
that  island ;  though,  speaking  for  myself  personally,  I  must  say  that  I  still 
hesitate  as  to  the  propriety  of  this  conclusion. 

The  proportion  of  1402.  to  1002.  enters  into  every  calculation :  when  bills  in 
Jamaica  are  at  a  premium,  a  bill  drawn  upon  England  for  1002.  may  be  sold  and 
turned  into  currency  at  Jamaica  for  more  than  1402.  If  such  bills  are  at  a  dis- 
count, a  bill  for  1002.  will  sell  for  and  produce  less  than  1402.  Such  bills  were 
at  some  premium  at  the  time  of  the  judgment  recovered,  and  at  all  times  since. 
And  it  is  true,  undoubtedly,  that  if  the  plaintiff  should  wish  to  send  the  money 
^861  ^^^  ^^  ^^^^^  receive  under  the  judgment  of  this  Court  to  Jamaica,  *where 
->  the  money  was  originally  due  and  recovered  by  the  judgment  in  that  island, 
the  mode  to  be  adopted,  according  to  the  most  general  and  practicable,  if  not 
the  only  usage,  would  be  to  get  some  person  resident  in  that  island  to  draw  upon 
him  for  the  amount  of  the  sterling  money  recovered  here ;  and  this  might  be 
done  by  bills  drawn  at  the  exchange,  on  which  the  defendant  relies,  and  which 
is  at  the  rate  of  more  than  1402.,  namely,  about  1602.  currency  to  1002.  sterling; 
so  that  a  less  number  of  hundreds  of  pounds  sterling,  than  in  the  proportion  of 
1402.  to  1002.,  would  place  him  in  the  situation  of  receiving  his  principal  and 
interest,  vis.  18362.  10«.  8c2.  currency  in  the  island  of  Jamaica.  The  rule, 
therefore,  must  be  made  absolute  for  a  new  trial.  Bule  absolute,  (a) 

(a)  In  an  aoUon  Vrought  in  Juaaioft  for  a  debt  of  1002.  sterling  oontraeted  in  England,  the 
p)fintiffrecoTers  judgment  for  140Z.  onrrenoy,  bat  by  showing  (on  n^darit)  the  rate  of  exchange 
on  the  day  the  execution  is  lodged,  he  has  added  to  the  140^  currency  the  amount  of  the  pre- 
mium (if  there  be  any)  on  bills  of  exchange  on  England.  Thus,  if  A.  sues  B.  for  1002.  sterlings 
he  recoTen  judgment  for  140/.  currency,  and  if  he  shows  by  aflSdayit  the  exchange  on  England 
to  be  22/.  10«.  per  cent,  he  has  added  to  the  sum  mentioned  in  the  judgment  81/.  10».,  and  the 
writ  issues  for  1711.  lOt.  -  This  practioCf  however,  is  founded  on  an  act  of  the  colonial  legislature. 
Ex  reUtione  Bvrge,  late  Attomey-Qeneral  of  Jamaica. 
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«DOB  dem.  THOMAS  6ARB0D  v.  JOBS  GtAXBOJ).        C»87 

A  teftetor  being  lalMiiBL  lie  of  fteebold  taod,  and  of  oopjheld  aMerding  to  tiie  enftom  of  Iba 
manor  fthe  freehold  and  oopyhold  heing  intarmized),  devijed  aa  follows : — "  Am  to  nay  woild^ 
estate,  I  diapoie  thereof  aa  follows :  I  ^re  to  my  nephew  T.  G.  aU  my  lands,  to  hare  and  to 
hold  dniing  his  life,  and  to  his  son  if  be  has  one,  if  not»  to  the  eldest  son  of  my  nephew  T.  G^ 
and  to  his  son  after  him,  if  he  baa  onie»  if  not»  to  tlie  regular  male  heir  of  the  0.  fiudly."  Bw 
oodioil  stating  that  his  nephew  T.  O.  then  had  a  son  boiii,  he  gave  to  that  son,  after  his  fiither^ 
decease,  all  his  freehold  and  copyhold  lands;  and  to  his  eldest  son,  if  he  had  one;  but  if  Iw 
had  no  son,  then  to  ttie  next  eldest  regular  male  heir  of  the  G.  fkmily."  By  the  onstom  of  ihm 
manor,  eopyhold  landi^  £f^  thereot  of  whiefa  any  tenant  died  seised  in  foe,  passed  by  dttwmt 
to  the  youngest  aon :  field,  that  by  the  will  and  oodieil  the  son  of  T.  G.  took  an  estate  tail^ 
and  tha^  oonsequently,  upon  his  death  the  eopyhold  lands  deseended  to  the  youngest  son. 

EjBOTMKrr  for  oertaia  pemises  ^  Btntford,  in  l^e  oountv  of  Suffolk.  At 
the  trial  at  the  Spring  usiiee  for  the  ooontj  of  Suffolk,  1829,  a  verdiot  wag 
found  for  the  plaintiff,  damages  1$,,  aahjeet  to  tfie  opinion  of  the  Court  on  the 
following  oaae  >— 

The  premiees  in  qaeetion  aro  ntnate  at  Stratford,  otherwise  Stratford  St. 
Andrew,  in  the  eoonty  of  SnJflfolk ;  part  thereof  is  parcel  of  the  manor  of  Strat- 
ford, and  the  residne  parcel  of  the  manor  of  Griston,  both  in  the  said  oonnty, 
and  held  of  the  lords  <^  the  two  manors  respeotiYely,  by  eopy  of  conrt  roll 
aocordinff  to  the  respectiTe  eostoms  thereof.  By  the  eostoms  of  eadi  of  the 
manors,  luids)  paroel  tiiereof,  are  derisable  by  will,  and  fiiriiier,  by  the  Gastoms 
of  each,  lands,  pared  thereof,  of  which  any  tenant  ddes  seised  in  fee,  pass  by 
descent  to  his  yonnffest  son,  which  yonngest  son  is  heir  of  sach  tenant  according 
to  the  customs  of  the  respectiTe  manors.  No  instance  has  been  found  upon  the 
court  rolls  of  either  manor  of  the  admission  of  an  heir  in  tail  male,  but  there  is 
an  instance  in  the  manor  of  Stratford,  of  the  admission  of  a  youngest  son  as 
heir  in  tail  general ;  and  in  the  manor  of  Griston,  of  the  descendant  of  a  young- 
est son  being  vouched  in  a  customary  reeoveiy  as  heir  of  an  estate  in  tail  gene- 
ral to  bar  such  entail. 

*0n  the  9th  of  January,  1712,  at  courts  then  held  for  the  said  manors  p,;Q» 
of  Stradbrd  and  Griston  respectiTely,  John  Gkurrod  was  duly  admitted  to  ^ 
the  copyhold  premises  mentioned  in  the  consent  rule  in  this  cause,  to  hold  to 
him  and  his  heirs  aeeoiding  to  the  customs  of  the  said  manors ;  and  he  after- 
wards duly  surrendered  the  said  copyhold  premises  to  the  use  of  hi»  will,  which 
surrenders  were  at  courts  held  fbr  the  said  manors  respectiyely,  on  the  8th  of 
April,  1729^  duly  presented  and  enrolled. 

On  the  10th  of  December,  1772,  the  sud  John  Ganod,  being  seised  ag 
above  mentioned,  of  the  said  copyhold  premises,  for  the  recovery  of  which  this 
action  was  brought,  and  being  also  seised  in  fee-simple  of  certain  freehold  pre- 
mises at  Stratford  Ivinff  intermixed  with  the  said  copyhold  premises  there,  made 
and  published  his  will,  duly  executed  and  attested,  and  therein  devised  as  follows : 
— ^'  As  to  my  worldly  estate,  I  dispose  thereof  as  follows :  Item,  I  give  to  my 
nephew  Thomas  Garrod  of  Rendham,  in  the  county  of  Suffolk,  all  my  lands, 
houses,  and  tenements  lying  in  the  manors  of  Stradford,  Carleton,  and  Eelsei*' 
Qoomprising  the  premises  in  question),  "  to  have  and  to  hold  during  his  natural 
life,  and  to  his  son,  if  he  has  one,  if  not,  to  the  ddest  son  of  my  nephew  James 
Garrod,  during  his  natural  life,  and  to  his  son  after  him,  if  he  has  one,  if  not^ 
to  the  regular  male  heir  of  the  Garrod's  fiunily,  as  long  as  there  is  one  of  thetn 
in  being,  and  if  they  should  be  all  extinct,  then  to  the  regular  heir  of  my  nephew 
Thomas  field- s  fiimily.''  On  the  18th  of  August,  1773,  the  testator  made  a 
codicil,  duly  executed  and  attested,  to  his  said  will  as  follows : — '^  I  received  % 
letter  from  my  nephew  Thomas  Gkorod,  my  friend,  of  Rendham,  in  Suffolk,  that 
his  wife  was  safely  ^delivered  of  a  son ;  1  do  give  and  bequeath  to  him,  pi^^p 
after  his  Other's  decease,  all  my  houses,  lands,  and  tenements  lying  and  I- 
beinff  in  Stratford,  Carlton,  and  Eelsel"  (comprising  the  premises  in  question^^ 
''  bom  freehold  and  copyhold,  in  the  county  of  Suffolk,  and  to  his  ddui  sonj  if 
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he  lias  one ;  Imt  if  lie  has  no  ion,  then  to  the  next  eldest  regular  male  heir  of 
the  Gkonrod's  fitmilyy  as  lone  as  there  is  one  of  them  in  heing. 

The  testator  John  Oarrod  shortl j  afterwards  died  without  leroking  or  altering 
his  willy  ezoept  as  it  was  altered  by  the  said  oodicil^  and  without  revoking  or 
altering  the  oodieil,  and  he  left  his  said  nephew,  Thomas  Ghirrod,  him  surviying. 
The  wOl  and  oodical  were  duly  proved,  ana  Thomas  Gkurrod  was,  at  the  manor 
oourts  for  Stratford  and  Griston,  admitted  to  the  said  oopyhold  premises,  to  hold 
the  same  for  his  natural  life,  according  to  <he  form  and  efieot  of  the  will  and 
aodioiL  Thomas  Oarrod  died,  without  naving  made  any  will  as  to  the  premises 
in  question,  some  time  before  the  9th  of  January,  1781,  on  which  day,  at  couzte 
^en  h^d  for  the  said  manors,  John  Gwrod,  the  son  of  Thomas  mentioned  in 
the  eodioily  was  admitted  to  the  said  premises,  to  hold  the  same  to  him,  John 
Ghnrod,  aoootrding  to  the  said  will  and  codicil.  The  last-mentioned  John  Gktrro^, 
who  was  the  only  son  and  heir  of  Thomas,  on  the  21st  of  October,  1802,  made 
his  will,  duly  ezeouted  and  attested,  and  thereby  devised  all  his  freehold  and 
oopyhold  messuages,  lands,  and  hereditaments  to  Sarah  his  wifo  (who  is  now 
living),  with  remainders  over,  and,  on  or  about  the  22d  of  October,  1802,  he 
died  without  having  altered  or  revoked  the  said  will,  and  without  having  sm- 
rendered  to  the  use  of  his  will  in  either  of  the  manors.  At  courts  held  for  the 
MQ-]  said  manors  Respectively  in  the  year  1804,  Thomas  Garrod,  the  lessor  of 
-'  the  plaintiff,  tiien  an  inmnt  of  the  age  of  two  years,  was  admitted  in  foe 
to  the  premises  in  question  a$  youngest  son  and  hetpf  by  Ihe  respective  customs 
of  the  manors,  of  the  last-mentioned  John  Garrod,  but  he  has  never  had  posses- 
sion. The  dcfondant,  who  is  the  eldest  son  of  the  last-mentioned  John  Garrod^ 
entered  into  the  premises  at  Michaelmas  1826,  and  still  holds  the  same.  It  was 
agreed  that  the  Court  mi^t  come  to  any  conclusion  upon  the  facts  of  this  case 
which  the  jury  might  have  formed. 

Fteston  for  the  plaintiff.  Thomas  Garrod's  son,  to  whom  the  ^ft  was  made^ 
took  an  estate  tul,  Doe  v.  Halley,  8  T.  R.  5.  There  the  devise  was  to  A.  for 
life,  without  impeachm^it  of  waste,  remainder  to  his  eldest  son,  and  the  heirs 
of  sueh  eldest  son,  and  in  defonlt  of  issue  male  of  A.  then  to  B. ;  it  was  held, 
'  that  A.  took  an  estate  for  lifo,  remainder  to  his  eldest  son  in  tail,  remainder  to 
himself  in  tul.  It  will  be  contended,  perhaps,  that,  by  the  words  of  this  codicil, 
the  eldest  son  took  the  fee.  But  the  words  ^'eldest  son"  in  this  case  appear 
from  the  subsequent  words  to  be  used  as  denoting  not  an  individual,  but  a  class, 
vis.  all  the  male  descendants  of  the  person  to  whom  the  gift  was  made.  "  Son,'' 
therefore,  is  a  word  of  limitation,  and  not  of  purchase ;  and  that  being  so,  the 
son  of  Thomas  Oarrod,  by  the  devise  to  him  and  his  eldest  son,  if  he  should 
have  one,  took  an  estate  tail.  Sonday's  case,  9  Rep.  127,  Bifield's  case,  cited 
^■.-|  in  1  Yentr.  281,  Robinson  v.  Robinson,  1  Burr.  88,  and  Mellish  v.  ^Mel- 
-'  lish,  2  B.  ft  C.  250,  where  all  the  authorities  are  collected.  And,  assum- 
ing that  to  be  so,  the  estate  tail  (so  for  as  the  copyhold  lands  are  concerned) 
deeeended  to  his  youngest  son ;  because  it  is  an  established  rule  of  law  that 
where  the  fee-simple  would  go  to  the  youngest  son,  an  estate  tail  will  do  so  like- 
wise, Robinson  on  Gavelkind,  119,  ed.  18l2,  where  there  is  no  special  custom 
to  the  contrary,  as  there  was  in  Chapman  v.  Chapman,  March,  54. 

Biffgs  Andrews,  contrd.  This  ejectment  is  brought  to  recover  copyhold  land 
kold^  of  manors,  where  b^  the  custom  it  goes  to  the  youngest  son.  The  copy- 
hold and  freehold  land  lie  mtermized,  and  the  testator  disposes  of  both  by  the 
same  clause.  The  lessor  of  the  plaintiff,  who  is  the  youngest  son  of  the  person 
last  seised,  is  to  make  out  that  he  is  entitled  to  take  the  copyhold  in  preference 
to  ^e  eldest.  He  contends  that  he  may  take  it  by  virtue  of  the  devise  to  the 
person  last  seised  and  his  eldest  son.  It  is  not  disputed  that  words  of  purchase 
may  be  construed  to  be  words  of  limitation,  in  order  to  effect  the  manifest  inten- 
iion  of  the  testator.  The  intention  here  is  clearly  expressed  in  the  will,  that 
the  eldest  son  of  Thomas  Garrod's  son  should  take.  To  construe  the  words 
*^  eldest  son*'  as  words  of  limitation  will  have  the  effect  of  taking  away  the  copy- 
held  lands  from  the  person  clearly  pointed  out  in  the  will.    In  Sonday's  oasci  9 
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Rep.  127,  the  words  issne  and  son  were  both  need,  and  the  word  issue  in  a  will, 
is  prim&  facie  a  word  of  limitation.     In  Bifield's  case,  the  '^  son"  was  not  a  per- 
son expressly  designated }  the  devise  was  to  A.,  and  if  he  died  not  having  a  son, 
then,  &c.     In  Robinson  v.  "^Robinson,  1  Burr,  58,  the  words  were  "  such   r^o 
son  as  he  shall  have,"  which  meant  all  sons ;  and  a  case  being  there  referred  *- 
to,  where  the  words  were  eldest  son,  it  was  observed  by  way  of  distinction  in  the 
principal  case,  that  it  was,  there,  not  necessarily  an  originally  eldest  son,  but 
might  be  any  other  son  who  became  eldest  son  before  the  contingent  remainder 
vested.     In  all  the  cases  where  the  words  issue  and  son  have  been  held  to  be 
words  of  limitation,  that  construction  has  been  necessary  in  order  to  effect  the 
clear  intention  of  the  testator.     Here,  the  devise  to  A.  and  his  eldest  son  is  in  a 
case  where  the  eldest  son  is  a  person  who  would  not  take  as  heir.     By  the  codi- 
cil, the  testator  gives  the  estate  to  the  eldest  son  of  Thomas  Gkrrod  then  bom^ 
and  afterwards  to  his  (the  son's)  eldest  son,  if  he  has  one.     The  defendant  is 
that  eldest  son.     It  is  impossible  to  give  a  general  interpretation  to  words  so 
clearly  designating  him.     In  Lovelace  v,  Lovelace,  Cro.  Eliz.  40,  J.  S.  being 
seised  in  fee  of  land,  devised  it  to  J.  D.,  and  to  his  eldest  issue  male,  he  having 
no  son  at  the  time.     It  was  adjudged  no  estate  tail,  but  for  life  only,  and  it  was 
said,  if  he  then  had  a  son  it  was  afi  one ;  that  a  devise  to  one  and  his  issue  male 
was  an  estate  tail,  but  that  here  the  word  eldest  would  not  permit  that  construo- 
tion.     And  it  is  said  that,  in  that  case,  the  lands  were  gavelkind,  Perrot's  case, 
Moore,  868.     To  put  precisely  a  similar  case ;  suppose  this  was  a  devise  to  A. 
and  his  youngest  son,  would  it  be  equivalent  to  a  devise  to  A.  and  his  heirs  ? 
yet  here  the  youngest  son  is  heir.     It  does  not  lie  on  the  defendant  to  show  what 
estate  he  tooK ;  it  is  sufficient  for  him  to  show  that  he  took  some  estate  under  the 
will.    The  ^plaintiff  cannot  succeed  unless  he  shows  that  the  son  of  Thomas  p^g 
Garrod  took  an  estate  tail.     But  looking  to  the  language  of  the  will,  there  >- 
is  ground  even  for  contending  that  the  son  of  Thomas  Garrod  took  a  fee ;  for 
the  introduction  of  the  words,  "aston^j  worldly  estate,"  shows  an  intention  to 
pass  the  whole  estate,  Doe  v.  Gilbert,  3  Brod.  &  B.  85,  Hogan  v.  Jackson,  Cowp. 
299.     In  Mellish  v.  MeUish,  2  B.  &  C.  520,  the  word  "eldest"  occurred,  not 
in  the  devise  to  the  son,  but  in  that  to  the  daughter,  and  it  was  not  contended 
that  an  estate  in  tail  female  was  taken.     There  is  nothing  here  to  show  that  the 
testator  looked  further  than  the  eldest  son.     It  is  said  that  he  contemplated  aU 
the  sons.     That  would,  in  effect,  be  introducing  into  the  will,  after  "  the  eldest," 
the  words  "  and  other  sons ;"  but  they  cannot  be  introduced,  for  that  would  pre- 
vent the  words  in  the  will  from  Laving  any  operation.     Suppose  that  a  fee  did 
not  pass,  still  there  are  the  words  "  eldest  son,"  and  they  must  be  construed 
according  to  their  plain  import.     In  all  the  cases  cited,  the  particular  intent  of 
the  testator  had  effect  given  to  it,  thou^  not  in  the  way  he  pointed  out.     But 
in  this  case,  the  consequence  of  putting  the  construction  contended  for  on  the 
will,  will  be  to  prevent  the  object  of  the  testator's  bounty  from  taking  the 
estate.     One  of  the  objects  of  the  testator  was,  that  the  freehold  and  copyhold 
estates  should  eo  to  the  sanr  9  person.     If  the  construction  contended  for  prevaj*, 
that  object  will  be  defeated ;  for  the  eldest  son  will  at  all  events  take  the  freehold 
property.     Besides,  there  is  no  sufficient  evidence  to  show  that  by  the  custoik 
the  youngest  son  does  take 'an  estate  tail.     The  youngest  son  being  vouched  in 
the  recovery  is  not  ^conclusive.     The  principal  question,  however,  is,  did  r^qA 
the  testator  contemplate  a  class  or  an  individual  ?     Here  he  points  out  I- 
the  individual.     The  estate  is  given  expressly  to  the  eldest  son  of  the  son  of 
Thomas  Giurod.     The  defendant  is  therefore  entitled  to  it. 

Preston  in  reply.  The  fallacy  of  the  argument  for  the  defendant  consists  in 
this ;  that  it  assumes  that  the  word  son  describes  an  individual,  but  lookins  at 
the  context,  it  evidently  describes  a  class,  viz.,  heirs  male.  The  cases  cited  in 
favour  of  an  estate  in  fee  do  not  apply,  because  here  is  a  clear  limita%n  over : 
therefore  it  must  be  an  estate  for  life,  or  in  tail.  In  order  to  effect  the  general 
intent,  it  must  be  an  estate-tail.  Lovelace's  case,  Cro.  Eliz.  40,  if  it  had  occurred 
at  the  present  day^  would  have  been  decided  otherwise.     In  Dubber  v.  Trollop, 
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8  Yin.  Abr.  288,  a  devise  to  teetator's  first  son  William  for  life,  remainder  to  Uie 
heirs  male  of  his  body,  remainder  to  his  second  son  Thomas  for  life,  and  after  his 
death  to  the  first  heir  male  of  his  body,  was  held  to  pass  an  estate  tail  to  Thomas. 
In  Aroher's  case,  1  Rep.  66  &,  there  cited,  a  devise  to  a  father  for  life,  and  after  to 
the  next  heir  male,  and  the  hein  male  o/tuch  heir  male,  was  held  to  be  only  an 
estate  for  life  in  the  first  devisee ;  but  the  reason  of  that,  as  stated  by  Lord  Hale, 
in  King  v,  Melling,  1  Yentr.  215,  was,  that  the  words  of  limitation  were  annexed 
to  the  word  heir,  and  therefore  heir  was  taken  to  be  but  designatio  personse ;  and 
in  Dabber  v.  Trollop  it  is  observed,  that  ''from  hence  it  appears  that  devise  to  A. 
for  life  and  his  heir  male  in  the  singular  number,  and  to  A.  for  life  and  his  heirs 
^1^1  male,  in  the  plnnd  number,  is  the  *same;  and  though  an  express  estate  for 
-'  life  is  devised,  yet  it  shall  be  an  estate  tail."  [Andrews.  There  the  word 
was  heir  ;  that  is  a  word  of  limitation,  and  the  endeavour  was  to  cut  it  down ;  here 
the  word  is  ''  son,"  which  is  a  word  of  purchase.]  The  testator  clearly  gives 
his  freehold  property  in  tail,  and  his  intent  was  the  same  as  to  his  copyhold. 
No  argument  can  be  derived  from  the  division  of  the  property.  That  is  a  con- 
sequence of  law,  which  the  testator  mav  not  have  foreseen. 

Lord  Tbnterden,  C.  J.,  now  dehvered  the  judgment  of  the  Court,  after 
stating  the  case,  as  follows : — ^It  is  stated  as  a  fact,  in  this  case,  that,  by  the 
custom  of  the  manors,  the  youngest  son  takes  the  tenements  of  which  his  &ther 
died  seised  in  fee-simple,  and  we  think  the  extracts  from  the  court  rolls  suffi- 
ciently show  that  the  same  son  takes  also  by  the  custom  the  tenements  of  which 
his  fifcther  died  seised  in  tail.  Ladeed,  without  a  special  custom  to  the  contrary, 
it  seems  that  he  who  takes  in  one  case  must  take  in  the  other  also,  for  in  each 
case,  the  estate  is  taken  by  descent.  And  this  is  conformal^  to  the  custom  of 
gavelkind  as  mentioned  in  Robinson's  Treatise,  p.  119.  This  is  one  of  the  cases 
in  which  a  court  is  caUed  upon  to  construe  the  will  of  a  person,  who,  probably, 
had  no  clear  distinct  view  or  intent  in  his  own  mind,  and  certainly  no  intent  of 
which  every  part  can  legally  take  effect.  The  question  is,  what  estate  John,  the 
son  of  Thomas  Garrod,  took  under  the  will  of  his  great-uncle  ? 

K  this  John  took  the  fee,  the  gift  over  to  the  heir  male  of  the  Garrod  family 
must  fail,  as  being  too  remote. 

If  he  took  for  ufe  onlv,  the  remainder  to  his  son  would  be  contingent,  and 
^^1  might  be  defeated  and  never  "^vest,  if  he  should  think  fit  to  destroy  his 
^  own  life  estate  before  the  birth  of  a  son,  though  the  testator  certainly 
intended  that  a  son  should  take.  Indeed  at  the  common  law  if  he  did  no  act, 
and  died  leaving  his  widow  enceinte  of  a  son,  the  son  could  not  take.  And  if 
the  son  of  John  is  to  take  any  estate,  a  similar  difficulty  will  occur  in  finding 
whai  estate  he  is  to  take.  If  he  take  for  life  only,  and  the  other  sons  are 
intended  to  take  estates  for  life  only  in  succession,  this  intention  cannot  have 
effect,  because  an  estate  for  life  cannot  be  given  to  a  person  not  in  esse  in 
remainder  after  a  precedent  estate  for  life  to  a  person  not  in  esse ;  and  if  the 
eldest  son  is  to  take  the  fee,  then  the  remainder  over  will  be  defeated  in  the 
same  way  as  if  his  &ther,  ^e  son  of  Thomas,  took  the  fee.  There  are  no  words 
of  inheritance  applied  to  the  son  of  John  \  he  cannot  have  an  inheritable  estate 
unless  he  takes  by  descent ;  and  it  being  plainly  not  intended  that  his  father 
John  or  his  grandfather  Thomas  should  take  a  fee,  nor  the  estate  go  over  to  the 
next  heir  mue  of  the  Chirrod  family,  while  issue  male  of  John  should  remain, 
the  greatest  chance  of  effecting  the  general  intent  of  the  testator  is  to  hold  that 
this  John,  the  son  of  Thomas,  took  an  estate  tail.  This  decision,  givins  an 
estate  tail  to  John,  will  be  warranted  by  Sonday's  case.  Rep.  127,  cited  by 
Mr.  Preston, 

It  is  true  that  if  John  took  an  estate  tail,  it  was  in  his  power  to  defeat  his 
issue  and  all  subsequent  estates ;  but  this  same  consequence  would  ha]^en  in 
many  of  the  cases  in  which  the  first  taker  has  been  held  to  have  an  estate  tail, 
^..^  and  in  some  in  which  that  consequence  "^had  actually  happened  before  the 
-'  decision.  It  is  true  also  that  in  the  event  which  has  happened,  of  this 
John  leavingtwo  sonS;  the  testator's  intention  of  keeping  the  freehold  and  oop7« 
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Lold  together  will  not  take  effect.  This,  hbwever,  is  a  oonseqaence  of  law ;  it  i^ 
a  matter  that  the  testator  never  thought  of;  perhaps  he  never  knew  the  eastom ; 
and  it  is  a  consequence  that  would  equally  foUow  in  a  course  of  descent^  whether 
in  fee  or  tail. 

Upon  the  whole,  we  think  John,  t^e  son  of  Thomas,  took  an  estate  tail,  aod 
that  the  lessor  of  the  plaintiff  is  entitled  to  recover  the  copyhold,  and  the  postea 
is  to  be  delivered  to  him.  Judgment  for  the  plaintiff. 


The  Right  Hon.  Sir  LAUNCELOT  SHADWELL,  Knight,  v. 

HUTCHINSON. 

It  if  no  defence  to  in  toCion  for  olwtraotine  uioieot  lights,  that  the  nuisaiKse  merely  alTeets  the 
plalntiir*0  right  m  reyersioner,  and  that  ne  hai  already,  in  a  former  action,  recorered  against 
the  defendant  Cor  the  same  obstmction. 

Case,  for  obstructing  the  ancient  window  of  a  house,  by  keeping  and  continu- 
ing a  certain  roof,  before  then  wrongfully  erected,  adjoining  the  said  house,  to 
the  injury  of  the  plaintiff's  reversion.  Flea,  a  former  judgment  recovered  by 
the  plaintiff  against  the  defendant  for  the  same  grievances.  Replication,  that 
the  grievances  were  not  the  same ;  and  issue  joined  tiiereupon.  On  a  former 
trial  between  these  parties,  for  an  injury  to  the  plaintiff's  reversion  in  the  same 
premises  by  erecting  and  keeping  up  a  roof  adjoining  thereto,  so  as  to  obstruct 
an  ancient  light,  it  was  proved  that  the  defendant  had  a  workshop,  the  roof  of 
which  originally  came  up  in  a  slanting  direction  to  the  wall  at  the  back  of  the 
plaintiff's  house,  below  the  window  in  question ;  and  that  the  defendant  after- 
wards raised  the  roof  so  as  to  bring  it  above  the  window,  which  was  thus  excluded 
from  the  ^light,  except  such  as  it  received  from  the  defendant's  skylight :  r^o 
but  the  obstruction  might  be  removed  in  two  or  three  days,  (a)  The  plain-  1- 
tiff  then  recovered  nominal  damages  for  the  injury  to  his  reversion.  On  the 
trial  of  the  present  cause  before  Lord  Tenterden,  C.  J.,  at  the  sittings  in  London 
before  last  Hilary  term,  it  appeared  that  at  the  time  when  this  action  was  brought 
the  obstruction  had  neither  been  removed  nor  increased,  but  that  the  premises 
continued,  with  respect  to  it,  in  the  same  state  as  at  the  commencement  of  the 
former  suit.  The  jury,  under  Lord  Tenterden's  direction,  found  a  verdict  for 
the  plaintiff,  with  100/.  damages. 

Curvooody  in  Hilary  term,  moved  for  a  rule  to  show  cause  why  the  verdict 
should  not  be  set  aside,  and  a  new  trial  had,  on  the  ground  of  misdirection.  The 
continuance  of  this  obstruction  was  no  new  grievance  to  the  reversioner,  though 
it  would  have  been,  under  the  like  circumstances,  to  a  party  in  possession.  The 
Lord  Chief  Justice,  at  the  first  trial,  lud  down  as  a  reason  in  support  of  the 
plaintiff's  right  to  recover  in  such  an  action,  that  if  a  reversioner  were  prevented 
m>m  suing  for  this  kind  of  injury  during  the  continuance  of  the  lease,  he  might 
have  great  difficulty  in  proving  his  right  when  he  came  into  possession.  But 
after  he  has  once  established  the  right  by  a  verdict,  no  difficulty  of  that  kind, 
either  from  a  long  continuance  of  the  injury,  or  from  the  death  of  witnesses,  can 
affect  him  in  future.     One  record  will  as  completely  support  his  title  as  many. 

Per  Curiam.  K  the  erection  in  the  first  instance  was  an  injury  to  the  rever- 
sion on  any  ground  on  which  it  can  be  put,  the  continuance  must  be  so  likewise. 
The  continuance  of  the  obstruction  would,  in  fact,  render  the  '''proof  of  p^QQ 
title  more  difficult  at  a  future  time,  notwithstanding  the  former  recovery.  1- 

Kule  refused.     But  a  rule  nisi  was  granted  for  reducing  the  damages 
on  affidavit  of  the  obstruction  having  been  abated 

(a)  See  the  caie  reported,  1  M.  A  H.  860. 
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BASSETT  V.  MITCHELL  and  SMITH. 


The  plaSntiff  deeland  in  trespan  for  bceokiikg  his  doee,  and  set  ont  the  close  by  abuttals.  Tho 
defendant  jnatified,  alleging  that  the  said  close  in  which,  Ac,  was  part  of  an  allotment  of  six 
acres  made  by  commissioners  duly  authorised,  for  oerUdn  purposes,  in  execution  of  which  he 
entered.  Plaintiff  denied  that  tibe  said  close  in  which,  Ac,  was  part  of  the  six  acres  in  the 
plea  sappMed  to  have  been  allotted :  and  thereupon  iMue  was  joined.  It  appeared  that  the 
eloee  set  ont  by  abuttals  was  not  all  within  the  allotment,  but  that  the  part  in  which  the 
actual  trespass  occurred  was  within  it :  Held,  that  th.e  Justification  was  made  out 

Trespass,  for  breaking  and  entering  the  plaintiff's  close  in  the  parish  of 
Waterfall,  in  the  conntj  of  Stafford  (the  abuttals  of  which  dose  were  particu- 
larly set  out  in  the  declaration),  and  for  subverting  the  soil,  cutting  down  the 
trees,  destrojrinff  a  wall,  &c.  The  defendants  pleaded  the  general  issue,  and 
several  special  pleas.  The  second  plea  stated,  that  certain  persons  therein  named, 
and  who  were  duly  authorized  in  that  behalf,  as  in  the  plea  was  particularly  set 
forth,  executed  an  award  by  which  they  allotted  six  acres  and  two  roods  of 
certain  waste  lands  in  the  manor  of  Waterfall,  in  the  said  county,  of  which  six 
acres  and  two  roods  the  said  close  in  which,  &c.,  was  part,  for  getting  materials 
to  be  used  in  making  roads,  and  otherwise  for  the  common  benefit  of  the  persons 
interested  in  certain  new  enclosures  within  the  manor;  and  that  the  defendant 
Smith,  being  a  person  so  interested,  and  also  surveyor  of  the  highways  in  the 
parish  of  Waterfall,  and  the  defendant  Mitchell,  as  his  servant,  £d,  in  order  to 
get  materials  for  the  repair  of  the  highways  within  the  parish,  and  for  other 
purposes  mentioned  in  the  award,  break  and  enter  the  close  in  which,  &c.,  doing 
*1001  ^^  ^unnecessary  damage.     The  plaintiff  replied,  that  the  close  in  which, 

-'  &c.,  was  not  part  and  parcel  of  tiie  said  six  acres  and  two  roods  of  the 
sidd  waste  or  common,  in  the  above  plea  supposed  to  have  been  allotted ;  and 
upon  this  issue  was  tendered  and  joined.  There  were  other  issues,  which  it  will 
be  unnecessary  to  notice.  At  the  trial  before  Littledale,  J.,  at  the  Stafford 
Spring  assizes,  1830,  evidence  wa»  given  that  that  part  of  the  close  in  which 
the  alleged  trespasses  had  been  committed  was  within  the  allotment  mentioned 
in  the  second  plea,  but  that  the  allotment  did  not  take  in  the  whole  of  the  close 
described  in  the  deelantion.  Littledale,  J.,  left  it  to  the  jury,  as  the  question 
on  this  plea,  whether  the  place  in  which  the  trespasses  had  been  committed  was 
parcel  of  the  allotment;  that  is,  whether  the  defendants  had  a  right,  not  over 
the  whole  close,  as  set  out  by  abuttals,  but  over  that  part.  The  jury  found,  on 
this  issue,  for  the  defendants.  In  the  subsequent  term  a  rule  was  moved  for,  by 
leave  of  the  learned  Judge,  and  granted,  to  show  cause  why  the  verdict  for  the 
defendants  on  the  second  plea  (and  also  on  another,  which  raised  a  similar  ques- 
tion) should  not  be  set  aside  on  the  ground  of  misdirection,  and  a  verdict  en- 
tered for  the  plaintiff  on  each.     In  Hilary  term 

CampbeU  showed  cause.  The  objection  taken  is,  that  the  justi^cation  states 
a  right  extending  over  an  allotment  of  six  acres  and  two  roods,  which  are  alleged 
to  comprehend  Sxe  whole  of  the  close  mentioned  in  the  declaration ;  whereas  it 
appears  in  evidence  that  part  of  the  close  is  not  within  that  allotment.  Ji  this 
kind  of  exception  is  to  be  taken,  it  may  also  be  said  that  the  plaintiff's  exclu- 
sion ^^^  right  was  not  shown  to  extend  over  'Hhe  whole  close  set  out  by  abut- 

-*  tals  in  his  declaration,  and  that  there  ought,  in  strictness,  to  have  been  a 
nonsuit,  or  a  verdict  for  the  defendant  upon  the  general  issu^,  on  account  of  this 
failure  of  proof.  But  as  to  the  plea,  ^^the  said  close  in  which,  &c.,"  is  not  neces- 
fisrily  to  be  understood  as  extending  to  the  whole  of  the  close  mentioned  in  the 
declaration ;  it  is  enough  if  the  justification  be  supported  as  to  that  part  of  the 
land  in  which  the  alleged  trespasses  were  actually  committed.  The  words  '<  in 
which,  be."  refer  to  that  particular  part.  The  opinions  expressed  by  the  Court 
in  Richards  v,  Peake,  2  B.  &  C.  918,  are  in  point.  Abbott,  C.  J.,  there  says- 
''The  words,  'the  close  in  which,  &c.,  in  the  declaration  mentioned,'  confine 
that  allegation  to  the  spot  where  the  trespass  was  committed :  then  it  becomes  a 
qnestion  of  &oty  whether  the  tarespaas  was  committed  in  that  part  of  Burgej 
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Glere  Garden  which  had  been  enclosed  and  enjoyed  in  severalty  for  upwards  of 
thirty  years.''  And  the  *other  judges  expressea  themselves  to  the  same  effect. 
[The  Court  here  called  upon  the  plaintiff's  counsel  to  support  their  rule.] 

Feake,  Serjt.,  Richards,  and  Tal/ourd,  contrd,  Richards  v.  Peake,  2  B.  &  C. 
918^  goes  no  farther  than  Hawke  v.  Bacon,  2  Taunt.  156,  which  is  not  unfavour- 
able to  the  present  plaintiff.  In  this  latter  case,  the  declaration  gave  no  par- 
ticular description  of  the  close ;  the  plea  of  common  was  equally  general,  and 
might  apply  to  any  part  of  the  wsuste  over  which  the  defendant  had  a  right  of 
common.  Then  the  plaintiff,  in  his  replication,  alleged  that  the  close  in  which, 
&c.,  was  one  called  Far  End  close,  and  had  been  ^separated  and  enclosed  picino 
from  the  waste  for  twenty  years  and  more }  and  the  Court  held,  that  if  I- 
the  defendant  had  rejoined  properly,  the  plaintiff  must  have  failed,  unless  he  had 
proved  the  whole  of  the  place  called  Far  End  close  to  have  been  so  enclosed. 
The  onus  of  proof  lay  on  the  plaintiff;  he  had  alleged  the  place  in  which,  dx., 
to  be  Far  End  close )  and  if  his  proof  had  failed  as  to  any  part  of  Far  End  close, 
the  defendant  might  have  applied  his  justification  to  that  part,  and  succeeded  on 
the  issue.  And  so,  in  Richards  v.  Peake,  the  plaintiff  had  subjected  himself  to 
the  necessity  of  proving  that  the  close  in  which  the  trespasses  happened  was  one 
which  had  oeen  enclos^  for  thirty  years.  In  the  present  case,  the  declaration 
is  not  in  general  terms  for  breaking  and  entering  a  close,  but  it  describes  a  par- 
ticular close,  setting  out  the  abuttals.  The  defendants  plead  that  that  close 
is  part  of  a  certain  allotment  which  they  describe :  they  have  therefore  taken 
upon  themselves  the  onus  of  proving  that  averment  to  the  whole  extent  of  the 
close  marked  out  in  the  declaration ;  they  cannot  draw  an  imaginary  boundary 
dividing  one  part  of  it  from  the  other.  Id  Rotherham  v.  G-reen,  Cro.  Eliz.  593, 
the  defendant,  in  justification  to  an  action  of  trespass,  prescribed  for  common 
over  the  place  in  which,  &c. )  but  it  appearing,  on  special  verdict,  that  a  part  of 
the  right  of  common  had  been  released  by  the  defendant's  ancestor,  the  plaintiff* 
had  judgment,  because  the  prescription  was  general,  and  a  portion  of  it  failing, 
the  whole  fell  to  the  ground.  In  the  present  case,  a  grant  is  pleaded,  but  this 
stands  on  the  same  footing  with  a  prescription.  Lord  Eenyon  lays  it  down  in 
Morewood  *v.  Wood,  4  T.  R.  157,  that  the  defendant,  having  prescribed  rt-inq 
for  a  right  in  two  commons,  must  prove  the  whole  prescription;  and  the  ^ 
same  doctrine  was  maintained  by  the  Court  in  Rogers  t\  Allen,  1  Campb.  313. 
[Lord  Tenterden,  C.  J.  In  Morewood  t^.  Wood  the  Court  said  the  defendant 
would  be  obliged  to  prove  the  prescription  in  both  the  places  named;  but  it  does 
not  follow  that  he  must  Kave  proved  it  as  to  every  part  of  each  place.]  The 
defendants  here  might  have  confined  their  justification  to  so  much  of  the  tres- 
passes as  related  to  the  part  really  within  the  allotment ;  but  they  take  upon 
them  to  assert  that  the  whole  place  described  in  the  declaration  is  subject  to  the 
easement  claimed.  It  would  lead  to  great  inconvenience  if  an  allegation  of  this 
kind  could  be  divided  according  to  the  result  of  the  evidence ;  for  the  record  in 
such  a  cause  would  be  of  little  or  no  value  in  a  subsequent  litigation  unless 
explained  by  proof. 

Lord  Tenterden,  C.  J.  The  opinions  of  the  Court  in  Richards  v.  Peake,  2 
B.  &  C.  918,  go  the  whole  length  of  this  case;  and  if,  as  it  has  been  ur^,  we 
are  to  look  to  convenience,  I  think  that  is  on  the  side  of  the  defendant.  The 
declaration  charges  the  commission  of  trespasses,  W  dig^ng  the  soil  and  other- 
wise, in  a  close  of  tbe  pkintiff,  which  it  describes.  The  plaintiff  was  not  obliged, 
in  support  of  this  declaration,  to  prove  trespasses  committed  in  every  part  of  the 
close.  The  defendant  pleads  that  that  close  is  part  of  certain  ground  which  was 
once  waste,  but  was  set  out  under  an  award  for  particular  purposes,  and  that  he 
is  a  person  entitled  to  use  it  for  those  purposes.  It  appears  that  tiiie  whole  pici  (u 
^extent  of  ground  mentioned  in  the  plea  was  not  set  out  under  the  award ;  I- 
but  it  is  also  shown  that  part  of  it  was,  and  that  the  place  where  the  allesed 
trespasses  occurred  was  within  that  part.  The  defendant  then  has  proved  nis 
justification  in  the  place  in  which,  &c.  If  the  plaintiff  was  not  bound  to  carry 
his  proof  of  trespasses  to  every  part  of  the  close  mentioned  in  the  declaration, 
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the  defendant  was  not  bound  to  support  his  jnstifioation  as  to  all  parts.  It  is 
said  that  the  record,  under  these  circumstances,  will  not  be  decisiye  evidence  in 
a  future  action,  nor  will  it  as  to  the  whole  land  in  question ;  but  either  side  may 
show  by  evidence  what  part  it  was  that  was  affected  by  the  result  of  this  cause. 
And  if  the  objection  which  has  been  taken  for  the  plaintiff  were  to  prevail,  it 
would  lead  to  great  inconvenience  on  trial,  where  pleas  of  this  nature  have  been 
pleaded,  and  such  causes  would  often  be  decided  on  points  of  form,  and  not  on 
those  really  in  question. 

LiTTJUBDALE,  J.  The  record  would  be  evidence  of  a  former  decision  as  to  part 
of  the  place  in  dispute,  and  it  must  be  shown  by  proof  which  part  that  was.  If 
this  imposes  any  hardship  on  a  plaintiff,  it  may  as  well  be  said,  on  the  other 
hand,  that  a  defendant  is  subjected  to  hardship,  because  a  plaintiff  may  recover 
by  proving  a  trespass  committed  in  any  part  of  the  close  mentioned  in  his  decla^- 
ration ;  since  that  declaration,  unexplained  bv  evidence,  would  be  conclusive 
against  the  defendant  afterwaids  as  to  the  whole  close.  I  think  the  allegation 
here,  that  the  close  in  which,  &c.,  was  part  of  the  allotment,  was  strictly  proved ; 
for  ''  the  close  in  which,  &c.,''  was  applicable  to  any  part  of  the  land  within 
the  bounds  stated  in  the  declaration,  in  which  the  plaintiff  might  show  a 
*1051  ^^'^P'*^  actually  committed.  Stevens  v.  Whistler,  11  East,  51.  In 
^  Hawke  v.  Bacon,  2  Taunt.  156,  the  question,  whether  the  plaintiff  could 
have  recovered  op  proof  that  a  part  of  the  land  mentioned  in  the  replication  bad 
not  been  enclosed  twenty  years,  was  not  reeularly  before  the  Court :  if  it  had, 
it  is  not  clear  that  the  aecision  would  have  oeen  such  as  has  been  suggested  in 
the  argument  for  the  plaintiff.  Rotherbam  v,  Oreen,  Cro.  Elis.  593,  Morewood 
V.  Wood,  4  T.  R.  157,  and  Rogers  v.  Allen,  1  Camp.  313,  were  cases  of  pre- 
scription :  in  Harpur  v.  Painter,  1  Saund.  268,  n.  1  (and  see  269,  n.  (A)),  where 
the  question  related  to  a  freehold,  and  the  defendant  pleaded  that  the  locus  in 
quo  was  parcel  of  a  large  waste,  the  soil  and  freehold  of  B.,  and  justified  as  his 
servant,  the  plaintiff  replied,  that  the  locus  in  quo  was  the  soil  and  freehold  of 
P.,  and  not  of  B. ;  and  the  court  held,  that  the  replication,  thus  narrowing  the 
question  raised  by  the  plea,  was  ffood. 

Taunton,  J.  It  is  nearly  held  in  Richards  v.  Peake,  that ''  the  close  in  which, 
&c.,"  does  not  mean  the  whole  close  referred  to  in  the  declaration,  but  the  place 
in  which  the  trespass  is  proved  to  have  happened,  and  the  defendant  may  so 
apply  it.  Here  trespasses  were  proved  in  one  part  of  the  close  only,  and  the 
defendant  established  his  right  in  that  part. 

Patteson,  J.     The  description  given  in  the  declaration  is  merely  for  the  pur- 
pose of  identifying  the  close  which  is  the  subject  of  action.     When  the  trespasses 
*1061  '^^  stated,  the  words  '^  in  the  said  close"  do  not  mean  *every  part  of  the 
-■  close;  and  the  plea  must  be  understood  in  an  equally  confined  sense. 

Rule  discharged. 


CROSS  and  Another  v.  EGLIN  and  Another. 

Plaintilfii  agreed  to  porchue  of  defenduits  "  about  300  qnarten,  more  or  leUf**  of  foreign  rye 
■hipped  on  board  the  A.  E.  at  Hamburgh,  at  a  certain  price,  labject  to  the  ▼essera  safe  arriyal 
with  the  goods  on  board,  and  being  unsold  at  Hamburgh.  The  abip  brought  350  quarters,  and 
defendants  refused  to  deliyer  any  part  unless  plaintiffs  would  accept  the  whole.  The  plaintiffs 
abandoned  the  contract,  and  brought  an  action  to  recover  back  a  sum  of  money  which  they 
bad  paid  for  800  quarters : 

Held,  by  Lord  Tenterden,  C.  J.,  and  Littledale,  J.,  that  by  the  words  ''about,"  and  "more  or 
less,"  the  parties  could  not  be  taken  to  have  contemplated  so  large  an  excess  as  fifty  over  SCO 
quarters ;  by  Parke,  J.,  and  Patteson,  J.,  that  at  all  events  it  lay  on  the  defendants  to  show 
that  sueh  an  excess  above  the  quantity  named  was  in  contemplation ;  and  if  from  the  obscurity 
of  the  contract  tiiey  were  unable  to  do  so,  their  defence  failed. 

fiemble,  that  evidence  of  mercantile  men  as  to  the  effect  of  the  words  "about,"  and  "more  or 
less,"  in  such  a  contract,  was  not  admissible. 

Assumpsit.    The  declaration  contained  the  common  money  counts.    Plea, 
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the  general  issue.  At  the  trial  before  Parke,  J.,  at  the  York  Spring  assizes,  1830, 
it  appeared  that  the  following  contract  between  the  plaintiffs  and  defendants  was 
signed  by  a  broker  for  both  parties. 

<<  Hull,  28th  of  January,  1829.  Sold  for  Messrs.  Eglin  and  Saunderson,  to 
Messrs.  William  Cross  and  Co.,  about  800  quarters  (more  or  less)  of  foreign  rye 
of  good  merchantable  quality,  shipped  on  board  the  Anna  Elizabeth,  Captain  I^. 
B.  Groot,  at  Hambro',  at  38^.  3^.  per  quarter.  Also  about  fifty  quarters  of 
foreign  red  wheat,  of  good  and  merchantable  quality,  per  same  vessel,  at  72^.  per 
quarter ;  both  delivered  in  the  like  good  condition,  imperial  measure,  into  bond 
at  Hull,  free  of  port  and  all  other  charges  save  king's  duty,  and  subject  to  said 
vessel's  arrival  at  this  port  with  the  goods  on  board,  and  being  unsold  at  Ham- 
bro' ;  if  otherwise,  the  buyers  to  be  immediately  advised.  To  be  paid  fDr  by  the 
buyers'  acceptance  payable  in  London  at  three  months  from  date  of  invoice  and 
deuvery." 

*The  Anna  Elizabeth  arrived  at  Hull  with  845  quarters  of  rye  and  1-^-107 
ninety-one  of  wheat.  The  plaintiffs  allowed  the  defendants  to  draw  upon  ^ 
them  for  the  value  of  fifty  quarters  of  wheat  (as  to  which  no  dispute  arose)  and 
800  quarters  of  rye;  but  they  declined  accepting  the  surplus  quantity.  The 
defendants  kept  back  the  whole  of  the  grain,  insisting  that  the  plaintiff  ought, 
under  the  contract,  to  receive  the  345  quarters  of  rye ;  and  the  plaintiffs,  after 
making  a  formal  demand  of  the  300  quarters  of  rye  and  fifty  of  wheat,  gave 
notice  that  they  abandoned  the  contract.  The  bill  drawn  upon  the  plaintiffs 
having  been  paid,  this  action  was  brought  to  recover  back  the  amount.  Evi- 
dence was  offered  on  the  trial,  that  where  the  words  '^  more  or  less"  are  used  in  a 
contract  for  grain,  it  is  contrary  to  the  custom  of  merchants  to  require  the  pur- 
chaser to  accept  so  large  an  exeess  over  the  amount  specified  as  was  offered  by 
the  defendants.  The  evidence  was  objected  to ;  but  the  learned  Judge  received 
it,  giving  leave  to  the  defendants  to  move  to  enter  a  nonsuit.  The  jury  found 
for  the  plaintiffs.  A  rule  was  afterwards  obtained  calling  on  the  plaintiff  to 
show  cause  why  the  verdict  should  not  be  set  aside  and  a  nonsuit  entered,  or  a 
new  trial  had,  on  the  ground  that  the  evidence  had  been  improperly  received. 

F.  Pollock  and  Knowles  showed  cause  in  Hilary  term.  The  evidence  was 
rightly  admitted.  It  is  true  that  the  construction  to  be  put  upon  a  contract  is 
matter  for  the  Court,  but  the  meaning  and  effect  of  a  particular  mercantile  term 
in  it  must  be  ascertained  from  witnesses  conversant  with  the  subject.  It  was  so 
held  in  Lilly  v,  *Ewer,  Doug.  72,  where  the  question  turned  upon  the  ptt-i  aq 
effect  of  the  words,  "  sailing  with  convoy ;"  Chaurand  v.  Angerstein,  ■- 
Peake,  N.  P.  C.  43,  where  the  words  were,  "  to  sail  in  the  month  of  October ;" 
Anderson  v.  Pitcher,  2  B.  &  P.  164,  as  to  a  warranty  to  sail  with  convoy; 
Birch  V,  Bepeyster,  4  Campb.  885,  as  to  the  ''privileee'^  of  the  master  of  an 
East  Indiaman ;  and  Taylor  v.  Briggs,  2  C.  &  P.  525,  where  the  term  was  '^  cot- 
ton in  bcUes,"  Supposing  the  woras  '<  more  or  less"  here,  which  are  mere  sur- 
plusage, to  have  been  omitted,  the  jury  would  then  have  had  to  ascertain,  on  a 
contract  for  **  about"  800  quarters  of  grain,  what  was  a  reasonable  limit  according 
to  the  nature  of  such  transactions,  if,  however,  the  question  be  one  of  law,  stifl 
the  plaintiffs  must  recover;  for  the  Court  will  not  hold,  that  on  a  contract  for  a 
given  quantity  of  ^in,  more  or  less,  the  purchaser  may  be  called  upon  to  take 
an  indefinite  quantity. 

J.  WiUiams  and  Archhold,  contrd.  The  authorities  cited  only  show  that 
explanatory  evidence  is  admissible  where  there  is  a  clearly  established  mercan- 
tile usage  with  respect  to  the  application  of  certain  terms.  That  may  be  either 
where  the  terms  themselves  are  peculiar,  or  where  some  particular  sense  is 
attached  to  them  beyond  that  which  they  bear  in  common  discourse,  as  in 
the  case  of  "  sailing  with  convoy,"  or  '^  cotton  in  bales."  But  unless  that  dis- 
tinctly appear,  the  Court  will  not  allow  the  terms  of  a  written  contract  to 
be  added  to  or  taken  from  by  parol  evidence.  Yates  v.  Pym,  Holt  N.  P.  C. 
95;  6  Taunt.  446.  Heire  no  particular  usage  is  shown  with  respect  p^iriAA 
to  the  words  *"more  or  less,"  or  "about;"  and  the  Court  is  as  well  L 
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able  to  judge  of  their  effect  aa  the  jury.  Taking  the  agreement,  then,  in  the 
ordinary  acceptation  of  the  words  used,  it  amounts  to  a  contract  for  the  contents 
of  the  ship  Anna  Elizabeth,  and  the  expression  "  more  or  less"  refers  to  the 
uncertab  extent  of  the  shipment.  The  quantity  is  not  indefinite ;  for,  at  all 
events,  the  capacity  of  the  ship  funushes  a  limit. 

Lord  Tenterden,  C.  J.     I  think  it  is  immaterial  whether  this  evidence  was 
properly  received  or  not.    If  it  was  correctly  received,  the  verdict  is  right ;  if 
not.  it  IS  for  the  Court  to  put  their  construction  on  the  contract ;  and  my  opinion 
is,  that  the  excess  of  quantity  in  this  case  was  greater  than  the  terms  of  the 
agreement  warranted.     It  is  said  that  the  effect  of  the  words  "  more  or  less"  was 
limited  by  the  capacity  of  the  vessel  mentioned ;  and  if  any  expression  had  been 
used,  inqM)rting  that  the  plaintiffs  were  to  receive  all  that  could  come  by  that 
vessel,  or  the  whole  carffo  of  that  vessel,  the  suggestion  miffht  have  had  great 
weight.     But  this  is  left  quite  uncertain :  the  parties  may  nave  meant  all  that 
could  come  by  the  Anna  Elizabeth,  or  all  that  the  correspondent  of  Eglin  and 
Sanderson  could  send  by.  that  ship,  some  part  of  it  being  filled  with  the  goods  of 
other  persons ;  or  they  may  have  meant  the  remainder  of  the  cargo  after  part 
had  been  sold.    The  terms  are  so  uncertain,  that  I  can  see  no  other  limit  to  the 
excess  of  quantity  than  such  as  we  may  put  upon  it  by  our  construction;  and 
we  think  that  limit  is  to  be  placed  at  less  than  forty-five  quarters. 
^11^.^       ♦LrrrTiBDATiK,  J.     There  is  nothing  to  show  that  a  contract  for  the 
-■     whole  cargo  was  intended.     The  parties  might  easily  have  fixed  the  pre- 
cise amount  to  be  purchased ;  but  the  meaning  probably  was,  that  if  the  quan- 
tity came  to  anything  near  that  which  had  been  named,  and  there  was  a  little 
excess,  the  pbuntiffis  would  not  inconvenience  the  defendants  by  leaving  it  upon 
their  hands.    In  construing  a  conveyance  or  devise  of  land,  if  any  auoibignity 
arises  as  to  the  thing  which  is  to  pass,  it  is  usual  to  take  as  a  guide  the  first 
description  of  the  subject-matter*     The  first  description  here,  of  the  thing  to  be 
purchased,  is  300  quarters  of  rye :  if  it  had  been  meant  that  the  whole  quantity 
on  board  the  ship  was  to  be  taken,  probablysomething  to  that  effect  would  have 
been  found  in  this  part  of  the  contract.     With  respect  to  the  evidence,  I  think 
there  is  considerable  doubt  whether  it  was  admissible :  it  is  true  such  evidence 
is  often  received  to  explain  mercantile  terms;  but  ^' about,"  and  '^more  or  less^'' 
se^n  to  be  words  of  general  import,  and  I  should  have  much  difficulty  in  sajring 
that  evidence  ought  to  be  received  to  ascertain  their  meaning.     But  if  the  Court 
is  to  say.  whether  the  excess  in  this  case  went  beyond  the  real  meaning  of  the 
contract^  I  am  of  opinion  that  it  did.     When  land  is  desmbed  in  conveyanceS| 
it  is  oftai  mentioned  as  containing  so  many  acres  and  roods,  '^be  the  same  more 
or  less ;"  but  it  is  always  understood  in  those  cases  that  the  excess  bears  a  very 
small  proportion  to  the  amount  named,  a  much  smaller  proportion  than  that  of 
forty-five  quarters  to  300.     I  therefore  think  the  plaintiffs  were  not  bound  by 
their  contract  to  accept  the  additional  quantity,  and  were  entitled  to  recover 
liack  the  money  they  hiid  paid; 

^liyt  *Paak£,  J.  I  have  had  some  doubts  on  this  case;  but  I  think  the  de- 
^  fendante  have  made  out  no  right  to  insist  on  the  plaintiffs  taking  the 
whole  of  this  quantity,  of  grain.  The  contract  is  to  take  the  cargo,  or  a  part  of 
the  cargo,  shipped  on  board  a  particular  vessel  coming  from  Hamburgh.  As 
the  precise  quantity  is  not  mentioned  in  the  agreement,  the  parties  must  have 
oontemplated  some  other  criterion  of  the  amount  that  was  to  be  purchased.  If 
this  criterion  could  be  ascertained,  the  words  '^  more  or  less,"  and  '^  about^" 
would  merely  leave  the  question  between  the  parties  where  it  was ;  and  unless 
there  had  been  any  fraudulent  misrepresentation,  the  one  would  be  bound  to 
deliver,  and  the  other  to  receive,  the  quantity  shown  to  have  been  actually  in 
contemplation.  I  cannot  help  thinking  that  the  whole  amount  of  the  cargo  must 
have  been  the  criterion  intended ;  for  the  parties  would  otherwise  have  described 
the  quantity  more  precisely.  But  they  may  have  meant  the  whole  that  the  de- 
fendants were  authorised  to  sell,  or  had  of  their  own,  or  that  had  not  been  sold 
to  other  persona.    The  quantity  intended  should  have  been  clearly  expressed ; 
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here,  by  the  terms  used,  it  is  left  in  obscfarity ;  and  on  that  ground  I  think  the 
defendimts  cannot  succeed.  The  pUuntiff  has  advanced  his  money  on  the  fiuth. 
of  a  contract  for  the  delivery  of  goods,  and  he  chiims  it  back  on  a  fidlnre  in  the 
performance  of  such  contract :  the  defendant  then  is  called  upon  to  show  that, 
as  far  as  lay  in  him,  it  was  fulfilled ;  and  as  no  criterion  has  been  given,  further 
than  the  words  "  about  800  quarters,  more  or  less,"  for  ascertaining  how  much 
was  to  be  delivered  and  received  in  execution  of  the  contract,  the  defendants  must 
suffer  the  consequence  of  this  obscurity.  Although,  therefore,  I  still  doubt 
whether  the  meaning  *was  not  that  the  whole  contents  of  the  ship  were  p^-i -ia 
to  be  purchased,  I  think,  under  the  circumstances,  the  plaintiff  must  L  -'^''^ 
retain  the  verdict. 

Patteson,  J.  I  also  have  had  some  doubts  on  the  construction  of  this  con* 
tract ;  but  as  we  cannot  ascertain  what  the  criterion  was  by  which  the  parties 
meant  the  quantity  to  be  settled,  we  can  only  look  to  the  amount  actually  stated; 
and  as  the  defendants  are  seeking  to  fix  the  plaintiffis  with  the  purchase  of  a 
quantity  exceeding  that,  it  lies  on  them  to  establish  that  that  lar^r  quantity 
was  contemplated  in  the  contract.  But  fiuling  to  do  this,  through  the  oDscuritj 
of  the  instrument,  they  cannot  enforce  their  clfum ;  and  the  plaintiffii  are  entitled 
to  recover  back  what  they  have  advanced.  Rule  discharged. 


FLIGHT  V.  CHAPLIN. 


A  at  B.*B  request  adTaneed  him  200L,  and  took  his  warrant  of  attorney  for  pajments  as  foUows : 
loot  at  Christinas  1829,  if  both  should  be  then  living;  1002.  at  Midsummer  1880,  if  both  shovld 
be  then  living ;  and  lOOL  at  Christmas  1830,  on  the  same  condition.  Judgment  being  entered 
up  for  the  last  lOOL,  and  a  motion  made  to  set  it  aside,  as  grounded  on  an  evidently  usnriona 
oontract:  Held,  that  this  did  not  sufflolently  appear  to  warrant  the  interposition  of  the  Courts 

Manning  had  obtained  a  rule,  calling  on  the  plaintiff  to  show  cause  why  the 
judgment  and  execution  in  this  case  should  not  be  set  aside  on  payment  of  the 
legal  interest  on  200/.,  and  costs.  It  appeared  that  in  May  1829  the  defendant 
applied  to  the  plaintiff  to  lend  him  200/. :  the  plaintiff  consented ;  and  the  de- 
fendant ^ifberwards  gave  him  a  warrant  of  attorney  for  the  payment  of  300/.  by 
three  instalments,  on  the  following  terms ;  vis.,  100/.  to  be  paid  on  Christmaa 
day  then  next,  if  both  parties  should  be  then  living ;  the  further  sum  of  100/. 
*on  Midsummer  day,  1830,  if  both  should  still  be  living,  and  100/.  more  pic]^^3 
on  Christmas  day  1880,  if  both  should  be  living  at  that  time.  The  judg-  ■- 
ment  was  entered  up,  and  execution  issued,  for  the  last  100/.,  the  two  other  in* 
stalments  having  been  paid,  and  both  parties  having  survived  Christmas  day 
1880.  '  The  rule  was  obtained  on  the  ground. that  the  contract  above  stated  waa 
merely  a  colour  for  usury.  In  answer  to  this  the  plaintiff  swore  that  he  consi- 
dered the  transaction  to  be  a  fair  risk  of  his  money ;  that  his  0¥ni  life  was  bad, 
and  had  been  rejected  at  two  insurance  offices  in  the  preceding  year ;  that  the 
defendant's  life  was  also  subject  to  hazard,  he  being  an  officer  m  the  army,  and 
liable  to  be  called  into  active  service ;  that  he,  the  pbuntiff,  freauently  hud  out 
his  money  on  such  risks,  having  no  person  to  provide  for  after  his  death ;  and 
that  contracts  of  this  kind,  where  a  sum  of  money  is  hazarded  to  produce  a  larger 
sum  than  principal  and  interest,  if  a  certain  event  happen  one  way,  and  to  oe 
Jost  if  it  turn  out  the  other,  were,  as  he  understood,  often  entered  into  in  the 
oity  of  London. 

Sir  James  Scarlett  and  ChanneU  showed  cause  in  Hilary  term.  This  bargain 
was  in  the  nature  of  a  post  obit  bond,  which  is  not  illegal,  however  hard  the 
terms  may  be.  Chesterfield  v.  Janssen,  1  Atk.  301,  in  which  all  the  cases 
bearing  on  this  subject  were  reviewed,  shows,  that  where  money  is  advanced  on 
a  real  and  fair  contingency,  a  contract  of  this  kind  is  not  usurious.  The  princi- 
pal here  was  in  jeopardy,  and  the  risk  considerable.     The  statement  that  this  is 
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^1141  ^  ^^B'^^OA  ^^7  ^^  *domg  business  in  the  city,  becomes  material  wben  the 
-'  qnesdon  is,  whether  the  contract  stated  was  a  real  one,  or  only  a  colour. 
The  mere  dbronmstance  of  the  defendant's  having  asked  for  a  loan  in  the  first 
instance,  is  uiimportant;  the  contract  ultimately  made  must  determine  the  real 
natore  of  the  transaction. 

The  Attorney- General  and  Manning^  contrd.  The  question  is,  whether  this 
was  substantially  a  risk  of  a  sum  of  money,  or  a  consideration  stipulated  for  the 
forbearance  of  it.  If  the  Court,  bein^  in  the  situation  of  a  jury,  can  plainly  see 
on  the  &ce  of  this  transaction  that  it  is  merely  a  colour  for  usury,  they  will  at 
ODce  set  aside  the  security,  as  in  the  case  of  annuities,  where  they  prove  to  be 
merely  loans  disguised  under  that  form  to  evade  the  law.  The  defendant's 
being  an  officer  can  weigh  little  in  a  time  of  peace,  and  there  is  no  doubt  that 
the  lives  of  both  these  parties  might  have  been  insured  till  the  tima  of  repay- 
ment for  much  less  thiui  the  difference  between  5  per  cent,  interest  on  the  sum 
advanced,  and  100/. 

Lord  TsNTERDEN,  C.  J.  We  do  not  think  this  a  case  in  which  the  Court 
can  interfere.  There  certainly  was  a  risk  of  the  principal.  The  contingency 
if  either  of  the  parties  hi^pened  to  die.     The  rule  must  be  discharged. 

The  rest  of  the  Court  concuired.  Rule  discharged. 


4^^^^   ^The  KINO  v.  The  Master  and  Wardens  of  the  MERCHANT 
^^^J  TAILORS'  COMPANY. 

Tfa*  Coiui  will  not  grant  an  application  bj  meml>en  of  a  corporate  body,  for  a  mandamna  to 
inspect  tiie  doeumente  of  tiie  corporation,  nnless  it  be  abown  that  sacb  inspection  ia  necessary 
wilii  reference  to  some  specific  dispnte  or  qneation  depending,  in  which  the  parties  applying 
aire  intereeted ;  and  the  inspection  will  then  only  be  granted  to  anoh  extent  aa  may  be  necessary 
for  the  partioidar  ooeasion. 

Where  members  of  a  corporation,  merely  alleging  grounda  on  which  they  believed  that  its  affairs 
were  improperly  conducted,  and  the  officers  unduly  chosen,  and  complaining  of  misgoTernment 
in  some  partiealar  inatances  not  affecting  the  partiea  themaeWea,  or  any  matter  then  in  diapnte, 
applied  for  a  mandamna  to  the  maater  and  wardena  to  allow  them  to  inapeot  and  take  copies 
of  all  records,  booka,  and  munimenta  in  the  possession  of  the.  master  and  wardens,  belonging 
to  the  company  or  relating  to  its  afiaira,  the  Court  discharged  the  rule  with  coata. 

A  BULS  was  obtiuned  in  Michaelmas  term,  calling  on  the  master  and  wardens 
of  the  company  of  Merchant  tailors,  in  the  city  of  London,  and  John  Bamber  de 
Mole,  gentleman,  their  clerk,  to  show  cause  why  a  mandamus  should  not  issue 
commanding  them  to  permit  and  suffer  John  Norman,  Charles  Fox  Smith, 
Robert  Hugh  Franks,  and  two  other  persons  named  in  the  rule,  or  any  of  them, 
assisted  by  William  Henry  Ashurst,  gentleman,  their  attorney,  and  agents,  from 
time  to  time,  at  all  seasonable  times,  to  inspect  and  take  copies  of  all  records, 
books,  papers,  and  muniments  belonging  to  the  said  Company,  or  relating  to  the 
affiurs  hereof,  which  were  in  the  possession,  power,  or  control  of  the  said  master 
and  wardens,  and  clerk,  or  any  or  either  of  them. 

The  rule  was  obtained  on  the  affidavits  of  the  said  C.  F.  Smith,  R.  H.  Franks, 
and  J.  Norman,  in  which  it  was  stated  that  the  deponents  had  been  freemen  and 
liyerymen  of  the  company,  respectively,  for  eleven,  ten,  and  twenty-one  years 
last  Tpaet ;  that  the  company  was  an  ancient  corporation,  and  possessed  of  great 
revenues,  partly  arising  from  the  contributions  of  freemen  and  liverymen  of  the 
company,  for  the  promotion  of  religion  and  education,  the  relief  of  the  poor 
*11  Al  ^^^^1^9  ^^^  other  charitable  purposes :  that  the  attention  of  the  *depo- 
-'  nents  had  for  a  considerable  time  been  called  to  the  affairs  of  the  com- 
pany by  reports,  which  they  believed  to  be  well  founded,  that  the  revenues  were 
misemployed  through  malpractice  on  the  part  of  those  members  who  had  the 
management  of  the  company's  affairs :  that  the  fine  for  admitting  freemen  to  the 
livery  had  been  twice  rused  since  1810,  vrithout  any  corresponc^g  increase  (as 

ToL-xxn.- 
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the  deponents  were  informed  and  betieyed)  in  tie  pensiong  and  charitable 
bnrsements  of  the  company ;  that  a  kvish  expense  had  taken  place  (some  in  - 
stances  of  which  the  deponents  alleged  to  be  within  their  own  knowledge), 
unsanctioned  by  the  majority  of  the  members  of  the  company :  that  a  clerk  ckT 
the  company  had  (as  the  deponents  had  heard  and  believed)  within  the  last  fevr 
years  misappropriated  funds  of  the  company  to  a  large  amount,  but  that  no 
accounts  or  information  had  been  «aid  before  the  freemen  and  liverymen  by  whiok 
they  could  leam  the  amount  of  such  defalcation,  nor  could  they  ascertain,  unless 
allowed  to  look  at  their  charters,  by-laws,  books,  muniments,  and  docum^its^ 
whether  such  their  common  funds  were  properly  applied  and  accounted  for  ot  not. 

The  affidavits  then  stated  various  applications  made  daring  the  last  three  €(r 
four  months  by  the  deponents,  in  concert  with  other  freemen  and  liver3rmeii  oi 
the  company,  to  the  master  and  wardens,  and  to  the  clerk  of  the  company,  for 
an  inspection  of  the  charters  and  by-laws,  which  was  finally  refused,  it  being  at 
the  same  time  stated  on  behalf  of  the  master  an<l  wardens,  that  if  any  of  the 
livery  wished  for  an  interview  with  the  master  and  wardens,  or  with  them  and  the 
court  of  assistants,  to  communicate  to  them  anything  respecting  the  ^oom-  piei  1 7 
pany  or  its  affidrs^  a  request  to  that  effect  would  be  compiled  with.  I- 

It  was  further  alleged  in  these  affidavits,  that  the  election  of  mast^  and  war- 
dens was  not  made  by  the  company  at  large,  but  by  the  master,  wardens,  and 
court  of  assistants,  which  last-mentioned  court  was  composed  of  liverymen, 
elected  as  vacancies  occurred,  by  the  master,  wardens,  and  court  of  assistants 
themselves ;  whereas  the  election  of  master  and  wardens,  by  a  charter  of  Rich- 
ard n.,  belonged  to  the  whole  company,  and  not  to  any  select  body.  That  the 
court  of  assistants,  with  the.master  and  wardens  (amounting  in  all  to  only  thirty- 
nine  persons),  exclusively  managed  the  affiurs-of  the  company,  and  were  alone 
permitted  to  see  the  accounts,  records,  or  ordinances  of  the  company;  and  that 
the  members  of  the  said  court  of  assistants  were,  ae  the  deponents  believed, 
chosen  by  favour. 

It  was  also  stated,  that  on  the  admission  of  the  deponents  to  be  freemen,  thej 
were  sworn  to  observe  certain  regulations  of  the  company,  and  that  part  of  the 
oath  was  as  follows : — ''  And  all  other  good  rules  and  ordinances  made  and  to 
be  made,  not  repealed  nor  reversed,  you  shall  obey,  keep,  and  maintain,  to  your 

Sower,  as  near  as  (}od  will  give  you  grace.''  And  on  their  admission  to  be 
verymen,  a  part  of  the  oath  administei^  was  in  these  words,  ^*  You  shall  keep 
to  your  brother  all  the  lawful  ordinances  and  acts  now  ready  made  within  your 
said  fraternity  as  fEur  as  shaU  concern  or  belong  to  your  charge." 

The  deponents  alleged  that  they  hod  no  other  wish  in  desiring  the  inspedion 
of  the  said  charters,  by-laws,  and  other  documents,  than  to  see,  on  behalf  of  a 
body  *of  the  members,  by  whom  they  were  authorised,  how  their  joint  pic-i -1  <> 
funds  were  disbursed,  and  that  the  legal  rights  and  privileges  of  the  mem-  ■- 
hers  of  the  company  were  enjoyed  by  them  agreeably  to  i^eir  charters. 

The  affidavits  in  answer  were  sworn  by  the  derk,  the  master,  and  several  of 
the  wardens,  and  the  accountant  of  the  master  and  wardens.  They  stated  that 
the  company  was  a  corporation  as  well  by  prescription  as  by  charters  of  several 
kings ;  and  they  referred  in  particular  to  a  charter  granted  by  Henry  VIE.,  by 
and  with  the  advice  and  consent  of  the  lords  spiritual  and  temporal  in  parliament, 
to  the  then  master  and  wardens  of  the  fraternity  of  tailors  and  armourers  of 
linen  armoury  of  St.  John  the  Baptist,  in  the  city  of  London,  and  their  succes- 
sors, which  is  now  the  governing  charter  of  the  company.  By  this  charter  the 
king  incorporated,  confirmed,  and  translated  the  said  master  and  wardens  and  their 
successors,  by  the  name  of  the  master  and  wardens  of  the  Merchant  tailors  of  the 
fraternity  of  St.  John  the  Baptist,  in  the  city  of  London,  and  empowered  them 
and  their  successors  frt>m  time  to  time  to  increase,  and  admit  members  into,  the 
said  fraternity.  And  the  lands,  tenements,  and  property  of  every  description, 
and  all  liberties,  franchises,  privileges,  and  grants  which  the  said  master  and  war- 
dens, or  their  successors,  or  the  men  of  the  said  mysteries,  had  before  held  were 
thereby  granted  to  the  said  corporation  of  the  master  and  wardens  and  their 
successors  by  their  own  name^  and  they  were  in  and  by  that  name  authorised  tc 
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pnrcliase  and  alien  lands  and  possessions,  to  sue  and  be  sued,  and  to  make  sta- 
tutes and  ordinances  for  the  good  government  of  the  said  mysteries,  and  of  the 
men  of  the  said  fraternity,  when  necessity  should  require.  By  the  same  charter, 
"^1 101  ^^^  ^goild  or  fraternity  was  in  like  manner  incorporated  anew,  and  by 
-■  virtue  of  that  and  former  charters,  the  members  of  the  said  fraternity  as 
such,  and  by  becoming  freemen  or  liverymen  of  the  same,  are  entitled  to,  and 
enjoy,  many  benefits  and  privileges  in  the  city  of  London,  and  also  become  liable 
in  the  matters  provided  for  by  tne  charter  and  by  legal  by-laws  from  time  to 
time  made,  to  the  control  and  government  of  the  corporation  of  master  and 
wardens. 

It  was  further  stated,  that  fr^m  the  date  of  the  earliest  documents  down  to 
the  present  time  (a  period  of  more  than  340  years),  there  has  always  been  a  body 
called  assistants,  elected  from  the  liverymen  and  freemen,  and  that  the  elections 
both  of  master  and  wardens,  and  of  assistants,  appear  always  to  have  been  made 
and  conducted  as  at  present,  the  freemen  and  liverymen  not  interfering.  Cir* 
cumstances  were  also  adduced  to  show  that  the  elections  of  assistants  had  not,  as 
alleged  on  the  other  side,  been  influenced  by  partiality. 

It  was  further  sworn,  that  the  master  and  wardens  (but  not  the  fraternity) 
possess  property  to  a  large  amount,  principally  bequeathed  to  them  by  former 
masters,  wardens,  and  members  of  the  court  of  assistants,  part  of  which  was  left 
to  their  absolute  disposal,  and  part  for  specific  purposes,  some  of  which  are  wholly 
unconnected  with  the  fhitemity :  and  they  also  receive  fines  from  freemen  taking 
up  their  livery,  and  liverymen  elected  to  the  court  of  assistants.  The  affidavits 
then  went  into  a  particular  statement  respecting  the  company's  revenues  and 
their  application,  contradicting  in  detail  the  affi£ivits  on  the  other  side.  With 
respect  to  the  fines  on  fi'eemen  taking  up  their  livery,  they  stated  that  the 
^1201  ^'^^^^'''  wardens,  and  court  of  assistants  possessed,  and  had  frequently 
-'  from  the  earliest  periods  exercised,  the  power  of  varying  the  amount  of 
such  fines;  and  that  taking  up  the  livery  was  now  an  act  wholly  voluntary, 
whereas  freemen  were  formerly  required  to  do  it  if  of  sufficient  ability ;  and  they 
explained  the  application  of  the  fines  at  present  imposed,  as  well  on  this  occasion 
as  on  elections  to  the  court  of  assistants.  They  stated,  that,  as  fiir  as  appeared 
from  the  company's  records,  the  accountc.  of  the  master  and  wardens  had  always 
been  audited  by  a  committee  of  the  court  of  assistants,  who  reported  to  the  master, 
wardens,  and  court,  and  that  no  interference  of  the  freemen  or  liverymen  had  taken 
place,  except,  as  it  appeared,  in  one  instance  before  the  charter  of  Henry  YII. : 
that  the  said  accounts  continued  to  be  strictly  audited,  and  due  reports  madey 
according  to  ancient  custom :  and  that  the  loss  sustained,  as  alleged  on  the 
other  side,  by  the  de&ult  of  one  of  the  company's  servants,  had  been  bonie 
wholly  by  the  corporate  fund  of  the  master  and  wardens. 

It  was  denied  that  any  right  appeared  ever  to  have  been  claimed  or  exercised 
by  the  freemen  or  liverymen  of  examining  or  taking  copies  of  the  records,  books, 
or  muniments  of  the  master  and  wardens,  except  as  after  mentioned,  and  except 
as  regarded  the  books  of  registration  of  apprentices  and  freemen,  from  which  it 
was  customary  to  grant  extracts  of  specified  names  and  particulars  to  individuals 
applying,  on  payment  of  a  fee.  Some  liverymen  had,  in  1752,  desired  to  inspect 
and  take  copies  of  the  by-laws ;  and  the  master  and  wardens,  upon  a  case  laid 
before  Sir  Dudley  Rider,  then  attorney-general,  were  advised,  on  that  occasion, 
^1211  °^^  ^  grant  the  request;  but  in  order  to  avoid  a  threatened  litigation  '*'be- 
-^  fore  the  court  of  the  lord  mayor  and  aldermen,  they  did  at  that  time  grant 
a  limited  permission,  with  an  express  reservation  of  their  right  to  withhold  it  in 
future.  And  the  affidavits  stated,  that  it  would  be  most  inconvenient,  and  pro- 
ductive of  great  confusion  and  considerable  additional  expense,  if  the  right  of 
inspection  now  claimed  were  allowed  to  exist  in  a  body  amounting  to  upwards 
of  1100  individuals,  which  is,  as  nearly  as  can  be  ascertained,  the  present  num* 
ber  of  the  freemen,  or  even  in  a  body  of  840,  or  thereabouts,  the  present  number 
of  the  liverymen,  of  the  said  fraternity,  exclusive  of  the  master,  wardens,  and 
court  of  assistants. 
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There  were  general  ayermenta  of  care,  diligence,  and  integrity  on  the  part  of 
the  master  and  wardens  in  administering  their  affairs  and  those  of  the  frater- 
nity :  and  the  clerk  of  the  company  stated  that  he  was  informed  and  believed 
that  the  present  demand  was  prosecuted  by  a  small  minority  of  the  livery,  and 
that  he  was  abo  informed  and  believed  from  the  conduct  pursued,  that  the 
application  was  not  made  bon&  fide,  but  in  order  to  furnish  the  parties  indirectly 
with  materials,  if  possible,  for  disturbing  the  established  constitution  of  the 
fraternity,  and  impugning  the  election  of  the  governing  officers. 

Sir  James  Scarlett,  Gumey,  Campbdl,  Coleridge,  Mid  Robert  Scarlett  showed 
cause  in  Hilary  term.  This  application  is  quite  of  a  new  kind ;  it  is  in  the 
nature  of  a  biU  of  discovery  to  ascertain  whether  or  not  there  may  be  grounds 
for  a  quo  warranto  against  some  person,,  there  being,  at  the  time,  no  such  pro- 
ceeding commenced.  The  distinct  incorporation  of  the  master  and  war-  r^i^o 
dens,  ^stated  in  the  affidavits  in  answer  to  the  rule,  is  no  extraordinary  ^ 
institution,  but  is  found  in  many  ^ilds.  The  applicants  in  this  case  do  not 
advance  any  specific  objection  or  claim ;  they  merely  say  that  they  believe  cer- 
tain parties  are  not  duly  elected  to  the  offices  they  hold,  and  that  they  should 
find  proofs  of  it  if  the  Court  would  grant  a  mandamus.  The  Court  wiU  not 
allow  the  writ  to  go  on  mere  surmise,  lot  the  purpose  of  shaking  titles  at  present 
unimpeached. 

The  Court  here  called  upon 

F.  PoUock  and  HiU  in  support  of  the  rule.     There  is  no  authority  against 
this  application.     It  cannot  be  maintained  that  the  master  and  wardens  shall 
raise  money  from  the  company  and  rejfuse  them  all  information  as  to  their  afifairs* 
This  Court  surely  has  a  discretionary  power,  under  the  circumstances  that  have 
been  stated,  to  grant  a  mandamus,  in  order  that  the  body  at  large  may  see  how 
the  fines  levied  upon  it  are  disposed  of.     And  as  to  the  property  in  general,  if 
vested  in  the  master  and  wardens,  it  can  only  be  so  in  trust  for  the  whole  fra- 
temitv.     Besides,  in  this  case  the  freemen  and  the  liverymen  are  sworn  to  keep 
all  rules  and  ordinances  made  and  to  be  made  within  the  fraternity,  and  they 
cannot  know  the  nature  and  effect  of  these  without  an  inspection  of  the  com- 
pany's records  and  documents.     The  authorities  as  to  the  right  of  inspecting 
documents  of  this  kind  are  collected  in  a  note  on  Rex  t;.  The  Fraternity  of  Host- 
men  in  Newcastle-upon-Tyne,  2  Stra.  1223.     In  that  case  the  Court  said,  '<  That 
every  ^member  of  the  corporation  had,  as  such,  a  right  to  look  into  the  r^c-ioQ 
books  for  any  matter  that  concerned  himself.''     In  Rex  v.  Babb,  3  T.  R.   ^ 
579,  Lord  Kenyon  says,  ''For  the  purpose  of  the  argument  it  may  be  admitted, 
that  in  certain  cases  the  members  of  a  corporation  may  be  permitted  to  inspect 
all  papers  relating  to  the  corporation ;"  though  in  that  case  the  claim  to  inspect 
was  considered  as  limited  by  the  subject-matter.     And  Ashhurst,  J.,  there  says, 
that  if  a  corporator  has  a  general  right  of  inspection,  he  may  apply,  at  any  time, 
and  not  wait  till  there  is  a  cause  in  the  court  before  he  makes  that  the  gronnd 
of  his  application ;  only,  if  he  apply  for  a  general  inspection  of  all  papers  merely 
on  the  ground  of  his  having  an  interest  in  them  as  a  member  of  the  corporation, 
he  must  shape  his  application  accordingly.     It  may  be  admitted  that  a  member 
of  a  corporation  may  not  be  entitled  to  a  mandamus  for  the  discovery  of  all  docu- 
ments relating  to  its  affairs,  as  in  the  case  of  the  Bank  of  England  accounts.  Rex 
V.  The  Oovemor,  &c.,  of  the  Bank  of  England,  2  B.  &  A.  620 ;  but  here  the 
parties  only  seek  to  know  the  extent  of  their  own  rights  and  duties  as  ^1  bro- 
thers of  this  fraternity.     If  there  are  any  documents  that  relate  to  the  master 
and  wardens  exclusively  as  such,  they  can  be  kept  back  :  it  is  not  sworn  that 
there  are  none  which  concern  the  company  in  general.     In  the  cases  where  copy- 
holders have  applied  for  a  mandamus  to  inspect  and  take  copies  of  the  court- 
rolls,  this  Court  has  mnted  the  application  without  waiting  for  a  suit  to  be 
commenced.     Rex  v.  Lucas,  10  East,  235,  Rex  v.  Tower,  4  M.  &  S.  162. 

*Lord  Tenterden,  C.  J.     Since  I  have  had  the  honour  of  a  seat  on  r^cinj 
this  bench,  I  have  always  thought  that  the  power  and  authority  of  the  *- 
Ooort  were  limited  by  the  practice  of  our  predecessors^  and  I  have  been  anxious 
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not  to  amame  or  be  a  party  to  assnming  any  authority  for  the  ezeroise  of  whfeh 
I  oould  find  no  precedent.  For  this  reason,  when  my  attention  was  called  to  the ' 
terms  of  the  present  rule,  which  demands  an  inspection,  and  liberty  to  take 
copies,  of  all  records,  books,  papers,  and  muniments  belonging  to  this  company, 
or  relating  to  its  affairs,  I  asked  early  in  the  discussion,  if  there  were  any  pre- 
oedent  for  granting  a  mandamus  under  such  circumstances,  my  general  recollec- 
tion being  that  there  was  not,  but  that  in  all  the  cases  where  a  mandamus  had 
been  granted,  the  application  had.been  limited  by  some  legitimate  and  particular 
object,  in  which  the  party'had  an  interest.  The  cases  which  have  been  cited  are 
no  authority  for  this  application :  reliance  has  indeed  been  placed  on  some 
expressions  of  a  ceneral  nature  occurring  in  them ;  but  general  words,  whether 
uttered  by  a  Judge  in  court,  or  spoken  elsewhere,  or  published  in  a  treatise, 
must,  on  sound  principles  of  logic  and  criticism,  be  limited  to  the  subject-matter 
on  which  they  are  employed :  the  attempt  to  carry  them  further  only  leads  to 
error.  In  Bex  v.  The  Hostmen  of  Newcastle,  2  Stra.  1223,  a  question  was 
depending  as  to  the  right  of  a  party  to  be  admitted  into  the  company,  and  it 
was  material  to  ascertam  whether  the  master  whom  that  party  had  served,  had 
been  admitted  to  his  freedom  in  the  corporation  at  large ;  a  rule  was  prayed  for 
*19^1  S^^^i^y  ^^  ^^  behalf,  to  'inspect  the  corporation  books,  and  the  Court 
-■  daid  that  every  member  of  the  corporation  had,  as  such,  a  right  to  look 
mto  the  books  for  any  matter  that  concerned  himself,  though  in  a  dispute  with 
others ;  but  they  limited  the  rule  to  the  book  wherein  admissions  of  freemen 
were  entered.  And  so  I  believe  in  all  the  subseouent  cases  of  the  same  kind,  it 
will  be  found  that  the  mandamus  has  been  limited  to  the  inspection  of  particular 
documents  which  related  to  a  subject  then  in  discussion,  and  in  which  the  party 

S plying  had  an  interest.  In  Rex  v.  Tower,  which  was  the  case  of  a  copyholder, 
ere  was  indeed  no  suit  depending,  but  what  were  the  facts  ?  A  distinct  con- 
troversy had  arisen  between  Lord  St.  Vincent,  as  tenant  of  a  manor,  and  the 
defendant,  as  lord,  on  a  particular  subject,  the  cutting  of  underwood.  On  the 
Earl's  application  under  these  circumstances,  the  Court  granted  a  mandapius  to 
inspect  the  court-rolls,  so  far  only  as  related  to  that  subject.  Lord  Ellenborough 
there  said,  ''The  copyhold  tenant  claims  a  right  to  the  underwood,  against 
which  the  lord  sets  up  a  counter-right,  and  the  lord  has  the  custody  of  the  mu- 
niments which  contain  the  evidence  of  the  manorial  rights.  And  shall  he,  who 
is  a  trustee  and  guardian  of  the  evidence  of  the  tenants'  rights,  lock  it  up  from 
«»hem,  and  in  a  matter  too  where  his  own  interest  is  in  question  t  I  do  not  see 
upon  what  principle  of  justice  that  is  to  be  done."  There  are  many  instances 
of  applications  by  copyholders,  some,  I  believe,  in  which  no  suit  has  been  de- 
pending, where  questions  have  arisen  as  to  the  course  of  descent,  or  to  customs 
*1281  ^^^^  ^^^  *manor,  in  which  the  party  has  shown  himself  to  have  a  par- 
-■  ticular  interest,  and  the  Court  has  granted  a  mandamus  to  inspect  the 
court-rolls,  so  far  as  related  to  the  matter  immediately  in  question ;  but  I  do  not 
know  that  any  case  can  be  mentioned  which  goes  further.  In  Rex  t;.  Allgood, 
7  T.  R.  746,  a  freehold  tenant  of  a  manor  applied  for  a  mandamus  to  enable 
him  to  inspect  the  court-rolls  and  take  copies  of  them,  merely  stating  in  his 
affidavit  that  he  was  such  freehold  tenant,  that  he  had  occasion  to  inspect,  the 
court-rolls,  and  that  the  inspection  had  been  denied  him.  But  the  Court  there 
were  of  opinion  that  unless  there  were  some  cause  depending,  the  tenant  had  no 
right  to  call  for  the  inspection,  and  they  observed  that  in  each  of  the  cases  cited 
in  support  of  the  rule, (a)  there  was  some  cause  or  proceeding  instituted.  The 
party  there  did  not  snow  any  particular  occasion  with  reference  to  which  the 
inspection  should  be  granted,  and  the  Court  refused  to  interfere.  There  appears, 
therefore,  to  be  no  instance  in  which  a  rule  has  been  granted  like  that  now 
applied  for. 

The  object  of  the  present  application  is  an  inspection  of  aU  documents.  It  is 
contended  that  that  liberty  may  be  claimed  at  any  rate  as  to  some ;  those  parti- 
tfokrly  which  r^rd  the  frinds  of  the  company.     And  it  is  said,  admitting  that 

(a)  Rex  V,  Shelley,  S  T.  R.  141,  and  other  CMea  there  referred  to. 
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UiO0e  f nxids  are  Tested  in  the  master  and  wardens,  they  can  only  be  Tested  in 
them  as  trustees  for  the  fraternity.  Be  it  so ;  ^is  is  not  a  conrt  in  which  a 
cestui  que  tmst  can  call  upon  his  trustee  for  an  account,  or  an  inspeeldon  of 
deeds.  Again,  it  is  said  that  the  fines  now  exacted  on  the  admission  of  liveiy* 
men  *form  a  ground  for  this  application.  As  far  as  I  have  means  of  picf  97 
judging,  the  persons  who  pray  for  this  rule  must  all  haye  paid  those  fines  ^ 
already.  If  they  are  exorbitant,  and  a  party  applying  to  take  up  his  livery  is 
refused  adiiuHion  mdees  he  wiU  pay  such  exorbitant  demand,  there  a  purticolar 
grievance  arises,  and  the  party  may  apply  to  this  Conrt ',  in  such  a  case  there 
would  be  good  sround  at  least  for  a  rule  to  show  cause ;  I  do  not  say  what  would 
be  the  reralt  of  the  application,  but  it  would  be  in  the  ordinary  coarse.  Then 
It  is.  said  the  terms  of  the  oaths  taken  by  freemen  and  liverymen  of  this  com- 
pany form  a  reason  for  granting  an  inspection  of  the  ordinances  to  which  the 
oaths  refer.  I  do  not  say  that,  if  a  distinct  application  were  made  to  the  com- 
pany for  an  inspection  01  those  ordinances,  and  were  refused,  this  Court  would 
deny  a  mandamus ;  that  case  is  not  now  before  us ;  but  the  opinion  of  the  Ckrart 
on  the  matter  at  present  in  question  would  be  no  reason  for  refusing  such  a  rule. 
The  ground  of  our  present  decision  is,  that  there  is  no  instance  of  such  an  ap- 
plication as  this  haying  been  granted.  Nor  can  I  see  any  good  reason  for  allow- 
mg  particular  members  of  a  body  corporate  to  inspect  every  document  belonging 
to  such  body.  I  am  sure  it  would  lewd  to  great  inoonvaiience  and  much  expen- 
sive litigation.     The  rule  must,  therefore,  be  discharged. 

LiTTLBDALE,  J.    I  am  of  the  same  opinion.     The  master  and  wardens,  who 
have  the  care  of  the  documents  in  question,  are  bound  to  produce  them  if  a  proper 
occasion  is  made  out,  in  a  matter  affecting  the  members  of  the  corporation.    But 
I  think  the  members  have  no  right  on  speculative  grounds  to  call  ^or    piei  98 
an  examination  of  the  books  and  muniments,  in  order  to  see  if  by  possi-   *- 
bility  the  company's  affairs  may  be  better  administered  than  they  think  they  are 
at  present.     If  they  have  any  complaint  to  make,  some  suit  should  be  instituted, 
some  definite  matter  charged ;  and  then  the  question  will  arise  whether  or  not 
the  Ck)urt  will  grant  a  mandamus.     The  language  of  the  Court  in  Rex  v.  The 
Hostmen  of  Newcastle,  2  Str,  1223,  '<  that  every  member  of  the  corporation  had, 
as  such,  a  right  to  look  into  the  books  for  any  matter  that  concerned  hinouself,'' 
must  be  taken  with  reference  tc  the  case  then  before  the  Court.     A  proceeding 
was  there  instituted  in  which  the  party  applying  was  concerned;  a  necessity  for 
the  inspection  was  pointed  out;  and  the  Court  ctmfined  the  rule  to  the  particular 
book  to  which  the  necessity  applied.     It  has  indeed  been  held  that  the  lord  of  a 
manor  was  bound  to  produce  the  court-rolls  even  where  there  was  no  legal  pro- 
ceeding instituted;  but  the  reason  of  this  is,  that  thalord  has  the  custody,  as  a 
trustee,  of  the  title  deeds  and  documents  which  show  the  rights  of  each  particu- 
lar tenant,  instead  of  their  being  allowed  the  custody  of  their  o¥ni  muniments; 
every  one,  therefore,  has  a  claim,  on  any  dispute  with  the  lord,  or  question 
otherwise  arising  with  regard  to  his  own  estate,  to  resort  to  the  court-rolls  for 
the  purpose  of  seeing  how  the  admissions  have  gone  on  former  occasions  on  the 
particular  estate,  what  are  the  customs  of  the  manor  affecting  it,  and  whether  he 
enjoys  the  privileges  properly  belonging  to  it :  it  is  convenient  that  the  evidences 
of  titles  and  customs  should  be  kept  in  one  place,  but  it  would  be  unreasonable 
if  the  tenants  had  not  recourse  to  them.     *But  even  in  the  case  of  court-  r:|ci  on 
rolls,  the  tenant  has  not  a  right  to  inspect  all  the  titles ;  it  would  be  ^ 
extremely  inconvenient  if  he  could  do  so ;  and  it  would  also  be  very  inconvenient 
in  a  corporation  if  every  member  could  inspect  all  the  books  without  a  definite 
view  to  any  right  or  object  of  his  own.     If  the  master  and  wardens  here  have 
been  improperly  elected,  the  parties  moving  for  this  rule  may  apply  for  a  quo 
warranto,  but  I  think  they  have  no  right  to  call  for  an  inspection  of  the  books 
merely  to  see  whether  they  can  then  find  any  eround  for  further  proceedings. 

Taunton,  J.  I  also  Uiink  this  rule  must  be  discharged.  It  appears  to  me 
that  if  the  members  of  every  corporation  had  a  right  on  mere  speculative  grounds 
to  call  upon  the  governing  part  of  the  body  for  an  inspection  of  all  the  records; 
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books,  and  mimimeDts  belonging  to  it,  the  oonsequences  wonld  be  endless  con- 
fnsion  and  inoonveuienoc.  It  is  admitted  that  no  ease  can  be  found  in  which 
an  application  like  this  has  been  sncoeflsfuUy  made ;  and  in  the'absence  of  autho- 
rities, I  think  this  court  ought  not  to  establish  such  a  precedent.  There  is  no 
express  rule  that  to  warrant  an  application  to  inspect  corporation  documents 
there  must  actually  have  been  a  suit  instituted ;  but  it  is  necessary  that  there 
should  be  some  particular  matter  in  dispute,  between  members,  or  between  the 
oorporation  and  individuals  in  it;  there  must  be  some  oontroyersy,  some  specific 
purpose  in  respect  of  which  the  examination  becomes  necessary.  If  in  making 
this  application,  any  such  purpose  could  have  been  pointed  out,  the  parties  also 
showinff  that  they  had  an  interest  in  the  matter  in  question,  the  rule  might  have 
*1301  ^^^^^  granted.  And  the  ^present  decision  will  not  prevent  our  granting 
^  a  remedy  in  future,  if  any  particular  grievance  should  be  stated,  ana 
the  parties  interested,  after  applying  without  success  to  the  oorporation  for  a 
view  of  documents  tending  to  throw  light  on  the  subject  in  dispute,  should  come 
to  this  court  for  a  mandamus.  The  application  might  then  be  granted  consist- 
ently with  the  usage  of  the  Court :  in  the  present  instance  it  cannot. 

Patteson,  J.  I  am  also  of  opinion  that  the  rule  must  be  discharged,  and  I 
come  to  that  conclusion  from  the  generality  of  its  terms.  I  am  far  from  saying 
that  there  may  not  be  particular  instances  in  which  a  corporator  may  apply  for 
a  mandamus  to  inspect  documents,  or  some  of  them,  of  the  kind  here  mentioned, 
if  he  can  show  a  specific  ground  of  application,  and  that  the  granting  of  it  is 
necessary  to  prevent  his  suffering  injury,  or  to  enable  him  to  perform  his  duties. 
But  he  must  state  a  definite  object ;  and  here  that  is  not  done.  It  is  admitted 
that  the  master  and  wardens  are  the  governing  part  of  this  company :  if  they 
are  trustees  for  the  rest  of  the  members,  and  have  abused  that  trust,  this  Court 
is  not  the  jurisdiction  to  which  abuses  of  such  a  kind  are  to  be  referred.  It 
seems  to  me  that  the  application  is  a  great  deal  too  large  in  its  terms,  and  must 
therefore  be  dismissed. 

Lord  Tentebden,  C.  J.  The  rule  must  be  discharged  with  costs,  because 
where  parties  make  an  entirely  novel  application,  in  which  they  fail,  they  ought 
to  pay  the  expense  of  it.  Kule  discharged  with  costs. 


^lon  *DILLON  and  SPENCE,  Assignees  of  JEFFERSON,  a  Bankrupt  v. 
^^^^  The  Honourable  MARMADUKE  LANGLEY. 

A  sheriff  leiiing  nnder  a  IL  fa.,  fuid  afterwards  selling,  the  goods  of  a  person  who  has  committed 
an  act  of  bankraptoy,  is  liable  in  troTer  to  the  assignees  (under  a  oommission  issued  within 
two  months),  though  it  do  not  appear  that  at  the  time  of  seixure,  or  when  the  sale  began,  the 
sheriff  knew  of  the  act  of  bankruptoy. 

Trover  for  ^oods.  Plea,  not  guilty.  At  the  trial  before  Lord  Tenterden, 
C.  J.,  at  the  Middlesex  sittings  af^r  Michaelmas  term  1829,  a  verdict  was  found 
for  the  plaintiff  for  810^.  damages,  subject  to  the  opinion  of  this  Court  upon  the 
following  case: — 

Richard  Jefferson,  a  person  carrying  on  business  at  Pickering,  in  Yorkshire, 
executed  a  warrant  of  attorney  to  confess  judgment  at  the  suit  of  George  Wilson 

iwho  was  originally  made  a  defendant  in  the  present  action,  but  died  while  it  was 
iepending)  for  3000^.  On  the  11th  of  September  following  Wilson  signed  judg- 
ment. On  the  13th  or  14th  of  the  same  month  Jefferson  committed  an  act  of 
bankruptcy  by  a  denial  to  a  creditor.  On  the  16th  Jefferson's  goods  at  Picker- 
ing were  taken  in  execution  upon  the  judgment,  by  the  warrant  of  the  defendant 
Langley,  then  sheriff  of  Yorkshire,  which  warrant  was  dated  on  the  15th  of  the 
same  month.  On  the  23d  of  September  notice  was  given  on  behalf  of  the  credit* 
org,  to  the  officer  in  possession  of  the  goods,  that  a  docket  had  been  struck  against 
Jefferson,  and  a  commission  was  about  to  be  opened.  The  commission  was  issued 
•n  the  4th  of  October ;  on  the  Idth  Jefferson  was  declared  a  bankrupt ;  and  on 
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the  26th  the  plaintiflfs  were  duly  chosen  assignees.  The  nnder-sherifis  wrote  to 
the  officer  on  the  16th  of  October,  informing  him  that  they  had  received  notice 
of  Jefferson  haying  been  declared  a  bankrupt,  and  that  the  provisional  assigneo 
*had  claimed  the  property  taken  in  execution.  On  the  14th  of  Novem-  r^-ioo 
ber  they  wrote  to  the  solicitors  for  the  commission  as  follows : — "  The  •- 
mode  you  suggest  of  paying  the  money  levied  into  Court  would  be  satisfactory 
so  far  as  respected  that  money,  but  you  will  recollect  that  the  levy  is  not  com- 
pleted, and  that  the  sheriff  is  in  possession  of  the  remainder  of  the  goods  seixed, 
and  that  expense  is  incurring  by  keeping  possession.  If  the  indemnity  can  ai 
once  be  given  to  him  without  applying  to  the  Court,  the  goods  as  well  as  the 
money  would  be  delivered  up  to  the  a8signees."''-'''You  will  see  that  the  arrange- 
ment respecting  the  goods  unsold  is  material.  When  we  settled  with  Mr.  Harte 
to  take  the  indemnity  of  the  assignees,  we  instructed  the  officer  not  to  proceed 
in  the  sale  without  further  instructions."  On  the  17th  the  solicitors  to  the  com- 
mission returned  for  answer,  ''  Jefferson  has  not  yet  arrived  in  town,  and  vre 
have  not  that  knowledge  of  his  affiiirs  that  will  enable  us  to  procure  you  an  in- 
demnity from  the  creditors  forthwith.  Mr.  Capes"  (the  agent  to  the  under- 
sheriffs)  "  agrees  with  us  that  it  will  be  desirable  that  the  whole  of  the  property 
which  the  sheriff  has  taken  in  execution  should  be  converted  into  cash  under  the 
authority  of  the  fi.  fa.,  and  that  then  if  the  plaintiff  rules  the  sheriff  he  will  be 
in  a  situation  to  pay  the  money  into  Court,  to' await  such  an  indemnity  as  may 
prove  satisfactory  to  vou.  The  plaintiff  cannot  of  course  complain  of  your  pro- 
ceeding under  the  wnt  to  realize  the  effects ;  and  as  we  concur  in  your  doing  so 
on  the  part  of  the  assignees,  satisfied  that  you  will  direct  your  officer  to  rciQize 
in  the  best  manner  and  at  the  least  possible  expense,  we  think  you  will  see  no 
difficulty  in  the  case." 

♦In  Easter  term  1827,  Wilson  ruled  the  sheriff  to  return  the  writ,  r^i  oo 
whereupon  he  again  applied  for  an  indemnity,  which  both  the  assignees  *- 
and  Wilson  dechned  giving :  but  the  Court  of  King's  Bench,  on  the  sheriff's 
application,  gave  him  time  for  returning  the  writ,  until  he  should  be  indemnified 
bv  Wilson,  he,  the  sheriff,  in  the  meanwhile,  bringing  the  money  levied  into 
Court,  which  was  done.  No  indemnity  was  ever  given.  The  sheriff's  officer 
was  in  possession  from  the  16th  of  September,  1826,  till  the  5th  of  December 
following,  when  the  sale,  which  began  soon  after  the  levy  (the  precise  day  waa 
not  stated),  and  which  lasted,  at  intervals,  twenty-three  days,  was  finished.  The 
question  submitted  to  the  Court  was,  Whether,  under  tne  circumstances,  the 
plaintiffs  could  maintain  an  action  of  trover  ?  This  case  was  argued  in  Hilary 
term  by 

Holt  for  the  plaintiffs.  The  action  is  maintainable.  This  is  not  an  execution 
protected  by  the  eighty-first  or  108th  section  of  the  bankrupt  act,  6  G-.  4,  c.  16, 
for  it  was  levied  after  an  act  of  bankruptcy,  and  within  two  months  before  the 
issuing  of  the  commission.  Two  points  are  raised  on  behalf  of  the  defendant; 
first,  that  trover  does  not  lie  in  this  case ;  and,  secondly,  that  if  it  did,  the  tort 
has  been  waived  by  the  letter  of  the  17th  of  November,  and,  therefore,  that  die 
only  remedy  for  the  plaintiffs  is.  an  action  for  money  had  and  received.  As  to 
the  first  point,  the  goods  were  taken  in  execution  several  days  after  the  act  of 
bankruptcv ;  and  it  is  now  fully  established  by  the  case  of  Cooper  v,  Chitty,  1 
Burr.  20, 1 W.  Blacks.  65,  followed  up  in  the  Court  of  Common  Fieaa  by  Lazarus 
y.  *Waithman,  6  B.  Moore,  813,  and  Price  v.  Helyar,  4  Bingh.  597,  and  r*|o  • 
in  the  Exchequer  by  Potter  v.  Starkie,^^!)  that  under  such  circumstances,  L 
trover  lies  against  the  sheriff.  As  to  the  other  point,  the  letter  of  the  17th,  cou- 
pled with  the  communication  to  which  it  was  an  answer,  cannot  be  considered  as 
a  waiver :  part  of  the  goods  had  already  been  sold,  and  the  sale  of  the  rest  waa 
acquiesced  in  as  a  matter  of  convenience,  and  to  save  expense.  No  considenk 
tion  appears  for  a  waiver  by  the  plaintiffs  of  their  clear  legal  right.     It  cannot 

(a)  Cited  in  Stephens  «.  BlwaU,  4  M.  ft  8.  260,  tnd  (on  the  anthority  of  RiehardMn,  J.)  ia 
Pnee  if.  Helyar,  A  Bingh.  603.  8ee  Hitohin  v.  CampbeU,  2  W.  Blacks.  827,  Smith  v.  MiUe^  1  T, 
]»•  47^. 
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be  said  that  they  have  oonstituted  the  defendant  their  agent,  for  he  has  never 
jet  admitted  their  title.  (The  Court  here  called  upon  the  other  side  to  support 
the  first  point.) 

«/*.  WiUiamSj  contrd.  It  may  still  he  questioned  whether  Cooper  t;.  Chitty 
has  been  rightly  considered,  in  the  subsequent  cases,  as  an  authority  for  holding 
the  sheriff  liable  in  trover  under  circumstances  like  the  present.  In  Bayly  v. 
Bunning,  1  Lev.  178,  which  was  an  action  of  trover  against  a  bailiff  for  taking 
goods  under  a  fi.  &.,  after  an  act  of  bankruptcy  upon  which  a  commission  sub- 
sequently issued,  the  Court  gave  judgment  for  the  defendant,  because  ^'  he  being 
an  officer  was  obliged  to  execute  the  writ,  who  could  not  know  of  the  acts  of 
bankruptcy,  or  that  any  commission  would  ever  be  sued.''  In  Cole  v,  Davies, 
1  Ld.  Bay.  724,  it  is  laid  down  that  if  a  sheriff  levies  after  an  act  of  bank- 
ruptcy, and  sells,  and  a  commission  is  granted  and  the  goods  assigned,  the 
assignee  may  have  trover  against  the  vendee,  but  not  against  the  sheri^  because 
*1S51  ^^  obeyed  the  writ.  He  is  ^obliged  to  obey  the  writ,  and  ought  not  in 
-^  so  doing  to  be  liable  to  consequences  which  he  may  have  no  means  of 
providing  against. (a) 

Lord  Tentke^en,  C.  J.  He  must  obey  the  writ,  but  he  is  also  required  to 
know  whose  goods  he  takes.  I  think  in  tnis  case  we  ought  to  say  that  we  con- 
sider ourselves  bound  by  the  many  decisions  which  have  taken  place,  establish- 
ing the  liability  of  the  sheriff.  And  I  am  informed  by  the  Lord  Chief  Justice 
of  the  Common  Pleas  that  a  similar  opinion  was  expressed  by  that  Court  in  a 
case  determined  there  only  three  days  ago.(&) 

LiTTLEDAUB,  Taunton,  and  Pattebon,  Js.y  concurred. 

WtUiams  declined  arguing  the  other  point. 

Judgment  for  the  plaintiffs,  (c) 

(a)  Id  Timbrell  v.  MUlSy  1  W.  Blaokt.  205,  the  Coort  appears  to  hare  oonsidered  it  as  allowed 
in  Cooper  v.  Gliittj,  that  if  the  sheriiT  levies  and  pay  over  the  money  he/ore  eommtanon  iamed, 
and  mtiout  motiee  of  tbe  aet  of  bankmptoy,  he  will  at  all  eventfl  be  safe.  But  see  as  to  this 
dictom,  Prioe  v.  Helyar,  4  Bingh.  604.  In  Lyon  o.  Lamb  (cited  in  Lasams  v.  Waithman,  5  B. 
Moore,  313),  it  was  urged  as  distinguishing  the  case  from  Cooper  «.  Chitty,  that  the  sheriff  had 
sold  before  notice  of  an  aet  of  bankraptcy,  but  the  Court  of  Exchequer  held  that  he  was  still  liable, 
the  property  baring  rested  in  the  assignees  by  relation.  The  same  ground  was  taken  by  the 
Courts  in  Potter  if.  Starkie,  Lasarus  if.  Waithman,  and  Prioe  «.  Helyar ;  in  all  these  oases  the  sale, 
or  that  which  was  equiyalent,  had  been  completed  before  commission  issued,  and  in  the  first  and 
last  the  money  had  been  paid  over  before  the  commission,  and  before  notice  to  the  sheriff  of  the 
act  of  bankruptcy. 

(6)  Carlisle  «.  Garland,  7  Bingh.  298. 

(c)  See  1  A  2  W.  4^  0.  58,  s.  6;  and  Austen  o.  Ward,  By.  ft  BL  116. 


♦136]  *The  KING  v.  The  Inhabitants  of  SALWICK. 

By  the  general  highway  aet  13  G.  8,  o.  78,  s.  64,  the  Court  before  which  any  indictment  for  non- 
repair  of  a  road  is  tried,  may  award  costs  to  the  prosecutor  if  the  defence  appear  to  hare  been 
frirolous,  or  to  the  defenduit,  if  it  appear  that  the  prosecution  was  rexations.  This  section 
applies  only  to  cases  tried  in  tbe  ordinary  course ;  and  where,  on  an  indictment  removed  by 
the  defendant  by  certiorari,  the  Court  above  had  ordered  a  new  trial,  and  the  pro9eeutor^9  costs 
of  botb  trials  to  abide  the  event;  it  was  held  that  this  special  rule  took  away  the  authority  of 
the  Judge  to  certify  in  favour  of  the  <ie/endant. 

The  defendants  being  indicted  at  the  quarter  sessions  for  Preston,  in  the  county 
of  Lancaster,  for  non-repair  of  a  road,  removed  the  indictment  into  this  Court 
by  certiorari,  according  to  the  statute  5  &  6  W.  &  M.  c.  11.  On  the  trial  at  the 
assizes  they  were  found  guilty,  but  a  new  trial  was  afterwards  moved  for  and 
granted  upon  certain  terms,  it  being  ordered  by  the  rule,  among  other  things, 
that  the  prosecutor's  costs  of  both  trials  should  abide  the  event.  On  the  second 
trial  the  defendants  were  acquitted,  and  Bay  ley,  J.,  who  tried  the  case,  certified 
that  the  prosecution  was  vexatious.  A  rule  was  afterwards  obtained  for  taxing 
the  costs  to  be  paid  by  the  prosecutors  to  the  defendants.  In  Hilary  term,  Crossj 
8eni.,  obtained  a  rule  to  show  cause  why  the  rule  for  taxation  of  costs  should  nd 
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be  discharged,  on  tlie  poond  that  the  Bizty-foarth  sedioii  of  the  highway  ady 
18  G.  3,  c.  78,(a)  whieh  empowers  the  Court  to  certify  for  costs  on  an  indict- 
ment for  non-repair  of  a  highway,  applied  only  to  oases  in  the  ordinary  oonney 
and  not  to  those  where,  by  statute  or  otherwise,  the  costs  on  one  side  or  the 
other  were  proyided  for  independently  of  a  certificate. 

*J,  Wmiams,  in  the  same  term,  showed  cause.  There  is  no  ground  r^ioY 
fdr  saying  that  section  64  of  the  act  does  not  apply :  it  is  quite  general  ^ 
in  its  terms,  and  makes  no  distinction  between  indictments  tried  in  the  ordinary 
course  and  those  remoyed  firom  inferior  courts,  or  coming  on  under  other  special 
circumstances.  In  Bex  v.  Chadderton,  5  T.  R.  272,  the  indictment  had  been 
remoyed  by  certiorari,  and  (as  appears  on  inquiry  at  the  crovm  office)  by  the 
defendant ;  and  the  Court  there  held  that  the  Judge  below  might  haye  certified 
on  acquittal,  though  the  defendant  would  haye  been  liable  to  costs  if  conyicted, 
by  the  express  proyision  of  5  &  6  W.  &  M.  c.  11,  s.  8. 

Cross,  Seijt.,  and  Starkie,  contrd.  This  is  not  a  case  within  the  meaning  of 
the  act.  The  sixty-fourth  section  applies  only  to  cases  in  the  ordinary  cour^, 
where  there  would  be  no  costs  on  either  side  but  for  the  certificate  of  the  Court, 
and  where  they  may  be  awarded  to  one  or  the  other  according  to  the  eyent.  But 
it  is  not  applicable  in  the  case  of  an  indictment  remoyed  by  the  defendant,  where 
by  5  &  6  W.  &  M.  c.  11,  such  defendant  is  liable  to  costs  if  oonyicted,  and 
where,  consequently,  the  power  of  certifying  would  only  be  operatiye  on  one 
side ;  nor  to  a  case  like  the  present,  where  the  costs  of  one  party  are  the  subject 
of  an  express  compact,  embodied  in  the  rule  for  a  new  trial,  and  forming  part 
of  terms  on  which  such  rule  was  granted. 

Lord  Tenterdsn,  C.  J.  It  appears  to  me  that  the  sixty-fourth  section  of  the 
highway  act  does  not  apply  Ho  cases  like  the  present,  but  to  such  as  ptcioo 
occur  in  the  ordinary  course.  Here  the  Court  set  aside  the  first  yerdict,  ■- 
and  granted  a  new  trial  by  a  yery  special  rule,  in  which  nothing  was  said  as  to 
the  defendant's  costs,  though  a  direction  was  giyen  with  regard  to  those  of  the 
prosecutor.  The  case  then  did  not  go  to  trial  under  the  common  circumstances; 
and  I  think  the  proyision  which  the  legislature  has  made  for  the  defendant's 
costs  by  means  of  a  certificate  was  not  intended  to  apply  where  the  case  goes 
do¥ni  to  trial,  as  in  this  instance,  by  an  extraordinary  interposition  of  the  Court. 
The  rule,  therefore,  for  setting  aside  the  rule  for  taxation  must  be  absolute. 

LiTTLSDALB,  J.  I  am  of  the  same  opinion.  The  Court  haying  granted  the 
rule  for  a  new  trial  in  the  special  terms  which  haye  been  referred  to,  the  power 
of  certifying  was  taken  away. 

Taunton,  J.  It  was  for  the  Judges  who  granted  the  new  trial  to  shape  the 
rule  according  to  their  discretion.  By  proyiding  as  they  did  in  this  instance, 
they  left  no  power  to  certify. 

Pattsson,  J.,  haying  been  counsel  in  the  case,  gaye  no  opinion. 

Rule  absolute  for  discharging  the  rule  to  tax  costs. 

(a)  It  «oftotSy  "  That  it  shall  and  maj  be  lawful  for  the  court  before  whom  any  indictment  or 
presentment  shall  be  tried  for  not  repairing  highways,  to  award  costs  to  the  prosecutor,  to  be 
paid  by  the  person  or  persons  so  indicted  or  presented,  if  it  shall  appear  to  the  said  court  that 
the  defence  made  to  such  indictment  or  presentment  was  frivolous ;  or  to  award  costs  to  the 
person  indicted  or  presented,  to  be  paid  by  the  prosecutor,  if  it  shall  appear  to  the  said  court 
that  such  prosecution  was  yexations.'' 


*The  KING  t^.  BLAKE,  Esquire.  [*139 

Ob  an  appeal  U,  His  Majesty's  Court  of  Delegates  against  a  decree  of  the  Prerogatiye  Court,  a 
commission  issued  to  certain  persons  to  hear  and  determine  such  appeal ;  and  it  was  commanded, 
that  in  acts  to  be  done  in  the  said  appeal  before  giving  a  definite  sentence  therein,  two  at  least 
of  the  delegates,  but  in  the  pronouncing  a  definite  sentence  therein,  three  at  least  should  be 
present  and  consenting,  as  well  in  the  appeal  as  in  matters  of  attentates,  Ac,  done  since,  and 
in  prejudice  thereof,  and  Ukewise  in  the  principal  cause,  together  with  its  incidents,  emergents, 
dependents,  and  things  enjoined  and  connected  thereto  whatsoever.  The  appellant  was  eon- 
demned  in  costs,  and  two  monitions  were  successively  decreed,  the  first  by  three,  the  second  l^ 
two  only,  of  the  delegates,  to  enforce  judgment  These  being  disobeyed,  three  of  the  deiegatet 
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pronmniMd  Ihe  uppellaiit  in  ooatempt  for  noo-]>ajmc&t  of  eo8t«i  aft«r  whieh  %  aignillMTi^ 
imniuyal  to  63  O.  3,  c  127,  s.  I,  wm  israed  by  two  onlj  of  the  delegates. 
The  Court  here  held  the  ngnifloaTit  to  be  Toid,  and  qiushed  Uie  wnt  de  contnmaoe  capiendA 
Saraed  in  pnrsnanoe  of  it 

A  BULE  was  obtained  in  Hilary  term  calling  on  the  Reverend  Hngh  Smith,  the 
proeeofator  of  a  writ  de  oontnmaoe  capiendo,  issued  against  Lieutenant  Gkneral 
Blake^  to  show  cause  why  the  writ  should  not  be  quashed.  The  oircumstanoes 
were  as  follows : — Oenend  Bhike  having  appealed  to  his  Majesty's  Court  of  Dele- 
gates asainst  a  judgment  of  the  Prerogative  Court  in  a  suit  there  instituted 
against  him  bv  Mr.  Smith,  a  commission  (grounded  on  the  statute  25  H.  8,  c. 
19,  B.  4)  was  issued  to  three  judges  of  the  common-law  courts,  and  six  doctors 
of  civil  law,  enjoining  them  to  hear  and  determine  the  appeal.  Part  of  the 
direction  to  the  delegates  ran  in  these  words : — <<  We  command  you  that  in  all 
ordinary  acts  to  be  expedited  and  done  in  the  said  cause  or  business  of  appeal 
and  complaint,  before  the  giving  or  pronouncing  a  d^nite  sentence  therein,  all 
or  at  least  two  of  you,  but  that  in  Uie  pronouncing  a  definite  sentence  therein, 
all  or  at  least  three  of  you,  of  whom  we  will  and  require  that  you  the  aforesaid 
Sir  George  Sowley  Holroyd,  Knight,  Sir  James  Burrough,  Knight,  and  Sir  John 
Hullock,  Knight,  or  ane  of  you(a)  shall  be  present  and  consenting,  as  weU  in 
this  cause  of  appeal  aifd  complaint  of  nullity  in  the  said  appeal  deduced,  as  also 
^1401  ^  ^  matters  of  attentates,  innovations,  *and  things  done  since  and  in 
-*  prejudice  of  the  said  appeal  and  complaint  and  our  jurisdiction,  and  like- 
wise in  the  principal  cause  or  business,  together  with  its  incidents,  emergents, 
dependents,  and  things  enjoined  and  connected  thereto  whatsoever."  And  that, 
having  heard  the  parties,  "  you  do  adjudge  and  decme  what  shaU  be  just  and 
right  m  the  premises,  and  what  you  shidl  so  adjudge  and  decree,  that  you  do  by 
aU  due  means  and  methods  of  law  cause  to  be  firmly  and  fiiUy  observed.'^ 

The  delegates  affirmed  the  judgment,  and  condemned  General  Blake  in  costs. 
On  the  19th  of  June,  1829,  at  a  sitting  attended  by  only  three  delegates,  doctors 
of  civil  law,  the  costs  were  taxed^  and  a  monition  for  payment  decreed.  The 
costs  not  being  paid,  a  further  process,  called  a  monition  by  ways  and  means, 
was  decreed  on  the  16th  of  July,  by  two  of  the  doctors  delegates.  On  the  31st 
of  July,  Mr.  Baron  Hullock,  one  of  the  common-law  judges  of  the  commission, 
died.  The  second  monition  having  been  disobeyed,  at  a  subsequent  session 
(November  24th)  -the  three  delegates  who  had  made  the  decree  of  the  19th  of 
June,  pronounced  General  Blake  guilty  of  contumacy,  and  decreed  that  his  con* 
tempt  should  be  signified  acconOng  to  the  statute  53  G.  3,  c.  127,  s.  1.  The 
significavit  to  his  Majesty  in  Chancery  (dated  the  24th  of  November,  setting 
forth  the  contempt,  and  praying  that  the  party  might  be  arrested  and  imprison- 
ed(&)  was  given  in  the  names  of  two  only  of  the  kst-mentioned  doctors,  and  a 
third  not  in  the  commission,  styling  themselves  '^  judges  (amongst  others)  dele« 
^1411  ^^  respectively  appointed,"  under  the  '''above-mentioned  commission ; 
^  and  on  this  sigmficavit  the  writ  issued.  In  moving  for  the  rule,  two 
^unds  of  objection  to  the  writ  were  mentioned ;  first,  that  by  the  death  of  Sir 
John  Hullock  the  commission  was  vacated ;  and,  secondly,  that  in  the  proceed- 
ings after  affirmance  of  the  judgment,  civilians  only,  and  in  some  instances,  and 
particularly  in  issuing  the  significavit,  not  more  tlum  two  of  these  had  concurred, 
whereas  the  commission  required  the  concurrence  of  three  delegates,  among 
whom  was  to  be  one  of  the  common-law  judges. 

Denmafif  Attomey-Gfeneral,  and  Manning^  showed  cause  in  the  same  term. 
As  to  the  first  objection,  it  is  enough  if  a  sufficient  number  of  delegates  remained 
to  attend  in  the  respective  stages  of  the  cause  as  required  by  the  commission. 
With  r^ard  to  the  other  point,  if  two  delegates  might  issue  a  significavit,  the 
naming  of  a  third  as  joined  with  them,  who  was  not  in  the  commission,  will  not 
vitiate  the  proceeding.  The  commission  requires  three  del^;ates  to  be  present 
and  consenting  when  a  sentence  is  ^ven  \  but  it  does  not  require  the  subsequent 
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prooeedinffB  in  their  whole  extent  to  be  followed  up  by  the  same  anthoritj.  It 
may  also  oe  questioned  whether  the  application  to  quash  a  writ  of  this  kind 
quia  improvide  emanavitj  ought  not  properly  to  be  made  to  the  Court  of 
Chancery,  out  of  which  it  originally  comes/a)  instead  of  the  Court  here. 

Gumey  and  Cresnoellj  canird,  mentioned  as  to  this  last  point  Bex  v.  Theed^ 
1  Stra.  43,  where  the  Court  of  King's  Bench  superseded  a  writ  de  excommuoK 
cato  capiendo  "^(for  which  process  the  writ  de  contumace  capiendo  is  sub-  picijo 
stituted)  as  hayins  emanated  improvide.     As  to  the  rest  of  the  oase  they  ■- 
were  stopped  by  the  Court. 

Per  Curiam.  The  writ  must  be  quashed.  The  commission  requires  two 
delegates  to  concur  in  acts  previous  to  giving  a  definite  sentence  in  the  cause  or 
business  of  appeal,  but  in  the  pronouncing  a  definite  sentence  therein,  three  ai 
least  are  to  be  present  and  consenting,  as  well  in  the  appeal  as  in  all  matters  of 
attentates,  innovations,  and  thines  done  since  and  in  prejudice  thereof,  and  of 
the  jurisdiction,  and  likewise  in  the  principal  cause,  *^  together  with  its  incidents, 
emergents,  dependents,  and  things  enjoined  and  connected  thereto  whatsoeyer." 
Surely  the  question  of  costs  is  an  incident  and  emergent  of  the  cause. 

Bule  absolute. 

o)  Sm  53  Q.  3,  0. 137,  b.  1,  and  6  EUi.  e.  23,  i.  2. 


PENNET  V.  SQUIER.    AprU  15. 

PUintifF  had  a  demand  on  defendant  for  9L,  and  owed  defendant  21^  on  a  promusory  note. 
They  amed  to  set  off  the  smaller  sum  against  the  larger.  Defendant  aftenrards  med  plain- 
tiff on  ue  note  in  the  Spalding  court  of  requests  for  bl.  (the  highest  som  demandable  there), 
and  recorered :  Held,  Uiat  defendant  had  not  thereby  waived  the  agreement,  and  become 
liable  again  for  the  0/.,  though  the  recovery  was  in  respect  of  the  whole  debt  on  the  note,  and 
the  locu  coort  could  not  take  cognisance  of  the  balance  of  an  aeoounti 

Assumpsit  for  goods  sold,  &o.  Plea,  the  ffeneral  issue.  At  the  trial  before 
Lord  Lyndhurst,  C.  B.,  at  the  last  Spring  assizes  for  the  county  of  Lincoln,  it 
appeared  that  Mrs.  Squier,  the  defendant,  being  indebted  to  the  plaintiff  in  the 
sum  of  9/.  claimed  in  this  action,  and  the  plaintiff  also  owing  her,  as  executrix 
of  her  late  husband,  21/.  upon  a  promissory  note,  payable  on  demand,  it  was 
agreed  between  them  that  the  lesser  sum  should  be  set  off  against  the  greater. 
The  balance  being  unpaid,  Mrs.  Squier  sued  the  ^plaintiff  in  the  court  of  r*-i  40 
requests  for  the  hundred  of  Elloe,  in  Lincolnshure,  for  5/.  (the  highest  L 
demand  of  which  that  court  takes  cognisance),  but  faUed,  inasmuch  as  she  claimed 
the  sum  as  the  balance  of  an  account,  which,  by  the  act  establishing  the  court,  47 
G-.  8,  sess.  1,  c.  xxxvii.,  took  the  case  out  of  the  jurisdiction.  She  was  then 
called  upon  on  the  part  of  the  plaintiff  to  pay  the  9/.,  but  did  not  do  so ;  and  a 
short  time  afterwards  she  again  sued  the  plaintiff  in  the  court  of  requests  for  5/., 
as  due  on  the  note,  without  adverting  to  any  balance  of  account,  and  reooyered 
5/.  in  full  discharge  of  the  21/.,  pursuant  to  the  statute.  It  was  contended  for 
the  plaintiff,  that  Mrs.  Squier,  by  thus  suing  the  plaintiff  upon  the  whole  note, 
had  abandoned  the  a^^ment  to  set  off  part  of  it  against  the  9/.,  and  consequently 
was  liable  in  this  action.  The  plaintiff,  however,  was  nonsuited,  with  leave  to 
move  to  set  aside  the  nonsuit,  and  enter  a  verdict  for  the  sum  demanded. 

Amos  now  moved  accordingly,  and  contended  that  the  defendant  had  clearly 
chosen  to  abandon  the  original  agreement  and  return  to  the  former  situation 
with  respect  to  the  9/.,  since  she  bad  proceeded  in  the  court  of  requests  for  the 
whole  of  her  own  claim  on  the  note,  and  could  not  by  law  have  enforced  the 
demand  in  that  court  in  any  other  manner;  to  which  point  he  cited  Fountain  v. 
Toung.(a) 

(o)  1  Tanut  60.  The  Southwark  Court  of  Requests  act,  on  which  that  caae  turned,  contained 
an  exception  of  "anj  debt  for  any  sum  being  the  batanoe  of  an  account  on  demand  origin^llj 
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^1441  *^^  Tbntbrden^  0.  J.  I  think  the  nonsuit  was  right.  The  pkintiff 
-'  has  a  demand  on  the  defendant  for  goods  sold,  and  is  debtor  to  her  in  a 
larger  amount.  An  agreement  is  made  between  them  that  the  amount  due  to 
the  phiintiff  shall  be  taken  in  part  payment  of  the  sum  which  he  owes.  Is  the 
subsequent  oonduot  of  the  defendant  inconsistent  with  this  agreement  ?  She  sues 
in  a  court  where  onlj  five  pounds  can  be  recovered.  There  would  be  due  to 
her,  not  five  pounds  only,  but  the  difference  between  that  sum  and  the  residue 
of  twenty-one  pounds,  after  deducting  nine.  Then,  her  suit  leaving  untouched 
the  nine  pounds,  formerly  set  off,  and  the  sum  which  she  recovered  and  accepted 
in  full,  according  to  the  provision  of  the  }ocal  act,  being  less  than  was  due  to 
her  at  the  time  of  instituting  the  suit,  I  think  that  she  was  still  entitled  to  the 
benefit  of  the  agreement,  that  justice  was  d(xie  by  the  nonsuit,  and  that  it 
ou^t  not  to  be  £sturbed. 

Fabke,  Littledale,  and  Patteson,  Js.,  concurred.  Rule  refused. 

ezeeeding  five  ponnd«."  The  set  referred  to  in  the  present  ease  made  the  same  exception ;  and 
H  forbade  aplitdng  a  demand  to  bring  it  within  the  jurisdiction  in  separate  actions,  bat  enabled 
the  plaintiff  to  divide  his  claim  and  recoTcr  a  portion  (not  exceeding  5^)  of  the  snm  actoalljr 
doe,  if  he  should  be  willing  to  accept  the  same  in  Aill  of  aU  demands  in  the  cause. 
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Guardians  and  directors  of  the  poor  were  Incorporated  by  statute,  and  were  thereby  ordered  to 
hold  certain  courts  and  meetings,  at  which  any  rate  payer  might  object  to  Uieir  prootedings  oi* 
acoonnte,  and  such  objection  should  be  taken  into  consideration ;  and  if  the  matter  could  not 
at  that  time  be  settled  to  the  satisfaction  of  the  complaining  party,  it  should  be  acyoomed  to 
^e  next  court,  to  be  there  Anally  heard  and  determined. 

A  tfulwequent  clause  provided,  that  any  person  aggrieved  by  anything  done  in  pursuance  of  the 
act,  and  for  wkieh  no  particular  method  of  rtlie/  was  already  appointed^  might  appeal  to  the 
quarter  sessions  to  be  holden  within  fowr  calendar  monilu  next  after  the  eanee  of  ewnplaim 
ekoutd  have  ari9eH, 

A  rate  payer  appealed  to  the  sessions  against  an  order  of  the  directors  for  the  payment  of  sums 
due  on  annuities,  and  as  interest  on  loans.  The  order  had  been  made  less  than  four  months 
hack,  but  the  debts  had  not  been  incurred,  nor  the  annuities  granted  witliin  four  months :  Held, 
that  the  appellant  was  not  confined  to  the  remedy  pointed  out  by  the  first-mentioned  clause  of 
the  act,  and  that  the  cause  of  complaint  had  arisen  within  four  months. 

Bt  statute  32  O.  3,  c.  85,  certain  persons  are  incorporated  under  the  name 
of  the  guardians  of  the  poor  of  that  part  of  the  parish  of  Whitchurch  which 
lies  within  the  county  of  Salop^  and  twehe  of  them  are  to  be  directors  of  the 
poor.  It  is  further  enacted  (sections  50,  51)  that  the  directors  shall  enter  the 
contracts  and  other  proceedings,  and  the  receipts,  payments,  debts,  and  credits, 
of  the  corporation  of  guardians  in  a  book,  which,  on  reasonable  request  and 
notice  from  any  person  paying  rates,  shall  be  produced  for  his  inspection  at  any 
of  the  courts,  assemblies,  or  meetings  of  the  said  corporation  holden  pursuant 
to  the  act ;  that  such  rate-payer  may  then  and  there  <'  protest^  and  declare  his 
objection  to  or  obserrations  upon''  any  of  the  charges,  rates,  matters,  or  pro- 
ceedings contained  in  the  book,  and  the  same  *'  shall  then  be  heard  and  ttdcen 
into  consideration  by  such  courts ;"  and  if  the  matter  of  objection  cannot  then 
be  settled  to  the  satisfaction  of  the  objecting  party,  it  shall  be  adjourned  to  tho 
next  court  or  meeting  of  the  corporation,  to  he  then  finaUy  heard  and  determined. 
It  is  afterwards  provided  (sect.  56)  that  if  any  person  shall  think  himself 
aggrieved  by  anything  done  in  pursuance  of  the  act,  '<  and  for  which  no  par^ 
*1/1A1  ^^^''^^  method  of  relief  Jioih  been, already  appointed/'  such  person  may 
-I  Appeal  to  the  justices  of  the  peace  at  any  general  quarter  'sessions  to 
he  holden  for  the  county  ''  toithinfour  calendar  months  next  after  the  cause  of 
complaint  shall  have  arisen/'  and  the  determination  of  the  sessions  shall  be 
final,  binding,  and  conclusive  to  all  intents  and  purposes. 

At  the  general  quarter  sessions  for  Shropshire  in  October  1830;  John  Hoi- 
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land,  a  rated  inhabitant  of  the  district  meationed  in  the  aot^  nfipotM  against 
certain  orders  which  had  been  made  for  payment  of  money,  uid  certain  paj- 
ments  which  had  b^en  made  and  allowed,  within  the  preceding  four  months,  by 
anthority  of  the  directors.  The  objection  alleged  was,  that  the  orders,  pay* 
ments,  and  allowanoes  were  in  respect  of  annuities  which  onght  not  to  have 
been  granted,  and  of  interest  on  pojish  secorities  for  debts  which  had  been  im- 
properly contracted.  The  justices,  after  hearing  counsel  on  each  side,  refused 
to  go  into  the  appeal,  on  the  grounds,  first,  that  the  statute  had  provided  a 
mewod  of  relief  in  this  case,  by  application  to  the  guardians  and  directors  «t 
one  of  their  meetings ;  and,  secondW,  that  the  annuities  had  been  granted,  and 
the  debts  on  which  the  interest  was  paid  had  been  contracted,  more  than  four 
months  before  the  sessions.  A  rule  was  afterwards  obtained,  calling  on  the 
justices  to  show  cause  why  a  mandamus  should  not  issue,  commanding  them  to 
enter  continuances  and  hear  the  appeal. 

F.  Pollock  and  E.  V.  Williams  now  showed  cause.  The  sessions  decided 
rightly.  The  appeal  is  only  given  where  no  other  mode  of  relief  has  been  pro- 
Tided  by  the  act.  For  this  grievance,  if  it  be  such,  a  remedy  is  provided  by 
sect.  51,  and  it  is  expressly  said  there,  that  a  matter  adjourned  to  a  second 
meeting  of  the  ^corporation  pursuant  to  that  clause,  shall  be  then  finally  r^-iA-r 
heard  and  determined.  The  cause  of  complaint  did  not  arise  within  four  ^ 
months,  for  the  true  grievance  was  the  original  borrowing  of  the  money,  not  the 
payment  of  each  quarter's  interest  or  annuity :  otherwise  a  borrowing  of  money, 
even  at  the  distance  of  twenty  years  back,  might  be  called  in  question  by  any 
person  coming  into  the  parish  and  charged  with  rates,  so  lone  as  interest  con- 
tinued to  be  paid  for  the  loan.  In  Short  v,  McCarthy,  3  B.  a  A.  626,  which 
was  an  action  of  assumpsit  against  an  attorney  for  neglecting  to  make  proper 
inquiries  at  the  Bank  of  England  respecting  certain  stock,  when  he  was  em- 
ployed by  the  plaintiff  so  to  do ;  it  was  held,  that  the  cause  of  action  accrued 
at  the  time  of  the  breach  of  duty,  and  not  when  the  injury  became  known  to 
the  plaintiff.  The  same  point  was  decided  in  Brown  v.  Howard,  2  B.  &  B.  73, 
where  the  defendant  was  employed  to  purchase  an  annuity  for  the  plaintiff,  and 
took  a  void  security.  So,  in  Howell  v.  Young,  5  B.  ib  C.  259,  which  was  a 
similar  case,  the  Court  held,  that  the  misconduct,  and  not  the  consequential 
damage,  was  the  substantial  cause  of  action,  and  that  the  statute  of  limitations 
must  take  effect  accordingly. 

Campbell,  and  Whatdy,  cofUrd,     The  statute  does  not  take  away  the  appeal 
to  the  sessions  in  this  case,  but  only  gives  the  additional  privilege  of  going 
before  the  court  of  guardians.     The  party  is  not  obliged  to  do  so.     And  the 
words,  ''  to  be  then  finally  heard  and  determined,''  merely  signify  that  the  mat* 
ter  shall  not  be  adjourned  to  another  court.     As  to  the  limitation  of  time,  a 
parishioner  burdened  by  the  payment  of  ^annuities,  or  of  interest  on  a  p|t-i4Q 
loan,  has  a  right  at  any  time  to  ascertain  whether  such  annuities  were  ^ 
lend,  or  such  loan  valid.     If  the  guardians  kept  a  loan  or  grant  of  annuity 
private  for  four  months,  calling  for  no  payment  till  that  time  had  expired,  could 
it  be  said  that  the  rate-payer  was  excluded  from  his  remedy  ?    The  oases  cited 
do  not  apply ;  there  the  wrong  was  single,  thouffh  it  was  committed  at  one  time 
and  the  consequence  felt  at  another.    Here  a  substantive  grievance  arises  to  the 
rated  parishioner  frt>m  each  of  the  periodical  payments,  by  which  he  is  burdened. 
Lord  Tentseden,  C.  J.  I  think  the  sessions  ought  to  have  heard  the  appeal. 
As  to  the  first  objection ;  the  appeal  to  the  sessions  is  given  in  cases  for  which 
no  particular  mediod  of  relief  has  been  already  appointed  by  the  act.    But  the 
fifty-first  section  merely  provides  that  a  party  havine  any  objection  to  the  pro- 
ceedings of  the  guardians,  may,  at  a  court  holden  by  wem,  protest  and  make  hie 
objection  or  observations,  which  shall  be  then  heard  and  taken  into  consideration; 
and  if  such  court  cannot  then  finally  settle  and  determine  the  matter  to  the 
satis&ction  of  the  party  making  the  objection,  the  same  shall  be  adjourned  over 
to  the  next  court  or  meeting  of  the  corporation,  to  be  then  finally  heard  and 
detwmined.    But  if  they  wen  persist  in  the  proceeding  objected  to,  it  does  not 
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appear  to  me  that  this  diuifle  can  be  looked  upon  as  giving  any  method  of  relief 
against  their  order.  With  regard  to  the  time  of  appealing;  the  matter  objected 
to  is  the  order  for  payment,  and  the  payment,  of  interest  and  annuities.  That 
seems  to  me  the  substratum  of  the  complaint ;  not  the  borrowing  money  or  grant- 
^14Q1  ^^  annuities.  An  appeal  therefore,  *within  four  months  of  the  order, 
-'  is  in  due  time.  What  the  sessions  may  decide  on  such  an  appeal  is 
aBother  question :  we  have  only  to  determine  wheUier  or  not  they  should  haye 
heard  the  appeal ',  and  I  think  they  should. 

LiTTLEDALS,  J.  I  think  the  <'  cause  of  complaint "  was  the  making  the  order, 
not  the  borrowing,  or  granting  the  annuities.  Whatever  the  sessions  might 
determine  when  they  came  to  hear  the  appeal,  I  think  they  ought  to  have 
heard  it. 

Pakke,  J.  I  am  of  opinion  that  the  appeal  was  in  time,  and  that  it  b  imma- 
terial when  the  annuities  were  sranted  or  debt  incurred.  The  grievance  is, 
the  being  Durdened  in  respect  of  the  payments.  If  this  were  not  so,  a  debt 
might  be  contracted  privately  by  the  directors,  and  if  no  interest  were  called  for 
till  the  expinitik>&  of  four  months,  the  parishioners  would  have  lost  their  right 
of  appeal. 

Pattxson,  J.,  concurred.  Bule  absolute. 
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An  order  of  jnstiees  for  diT«rtiiig  a  liighway  and  stopping  ap  a  paii  of  lt>  doMribed  the  highway 
hj  termini,  and  by  reference  to  a  plan ;  the  part  to  be  stopped  up  was  described  as  so  many 
yards  of  the  said  highway,  lying  between  certain  letters  on  the  plan,  and  coloured  blue. 
Notice  was  published  (pursuant  to  the  statute  55  G.  3,  c  08),  of  the  order  having  been  made ; 
but  the  notice  had  no  plan  annexed,  and  merely  deseribed  the  road  by  termini,  and  the  part 
to  be  stopped  up  as  so  many  yarda  of  such  road : 

Ueld  (LiTTLBDALE,  J.,  dubitante),  that  the  order  explained  by  a  plan  annexed^  was  good;  but 
(per  totam  curiam),  that  the  notice  was  insufflcienL 

Campbsll,  in  a  former  tmn,  had  obtained  a  rule  (which  was  drawn  up  on 
reading  certain  affidavits,  and  a  map  and  paper  writings,  thereto  annexed),  call- 
ing upon  the  justices  of  the  county  of  Kent  to  show  cause  whj  a  certiorari  should 
not  issue  to  remove  into  this  Court  an  order  of  two  justices  for  diverting  a  certain 
public  highway,  and  for  stopping  part  thereof,  and  also  to  remove  an  order  of  the 
justices  at  the  quarter  sessions  for  the  said  county  for  confirming  and  enrolling 
the  said  order,  and  aU  proceedings  relating  thereto. 

The  original  order  was  made  at  a  petty  session,  of  which  notice  was  given  by 
the  high  constables  pursuant  to  the  statute  55  G.  8,  c.  68,  s.  2,  and  it  was  con- 
firmed, and  enrolled^  together  with  a  map  thereto  annexed,  at  the  Maidstone 
quarter  sessions,  July  1830 ;  notices  of  the  making  of  such  order  having  been 
first  given,  in  the  form  hereafter  mentioned.     The  order  ran  as  follows : — 

^'  Having  upon  view  found  that  a  certain  part  of  a  public  highway  within  the 
said  parish  of  Charlton,  within  the  divi^on,  &o.,  in  the  county,  &q.,  lying  between 
the  north-western  comer  of  Woolwich  Common  and  that  portion  of  the  turnpike 
road  from  Blackheath  to  Shooter's  Hill  which  is  near  the  seventh  milestone, 
computed  from  London  thereon,  for  the  length  of  1073  yards  or  thereabouts^ 
and  particularly  described  in  the  plan  hereunto  annexedy  and  coloured  therein 
^< .  ^  -|  partly  blue  and  partly  yeUoWy  may  be  diverted  and  turned  so  as  to  ^ake 
^  the  same  nearer  and  more  commodious  to  the  public,  and  so  as  to  render 
a  oertaiii  part  of  the  old  highway  of  the  length  of  426  yards  or  thereabouts,  and 
coloured  blue  upon  the  said  planj  wholly  useless  and  imnecessary,  and  bavinff 
viewed  a  course  proposed  for  the  new  highway  in  lieu  thereof  through  the  land 
and  grounds  of  Sir  Thomas  Maryon  Wilson,  of,  &c.,  Bart.,  of  the  length  of  435 
vards  or  thereabouts,  and  of  the  breadth  of  twentv-eight  feet  or  thereabouts, 
being  in  the  said  parish  of  Charlton,  within  the  division  aforesaid,  in  the  county, 
&c.,  andjtarticularly  described  in  the  plan  hereunto  annexed,  and  therein  coloured 
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redf  and  having  received  evidence  of  the  consent  of  Sir  T.  M.  W.  to  the 
new  highway  being  made  through  his  Umds  hereinbefore  described,  bj  writing 
onder  his  hand  and  seal;  we  do  hereby  order  that  the  said  highway  be  diyerted 
and  turned  through  the  knds  aforesaid  in  manner  aforesaid.'' 

Directions  were  then  given  to  the  surveyors  for  settling  the  compensation  to 
be  made,  and  taking  the  other  steps  required  by  the  statute  13  Ot.  3,  c.  78 ;  and 
the  order  continued  as  follows : — ^'  and  we  do  further  order,  that  when  and  as 
soon  as  the  said  new  highway  shall  be  properly  made  and  fit  for  the  receptioa 
of  travellers,  and  completed  and  put  in  good  condition  and  repair,  and  shall  have 
been  duly  certified  by  us  to  be,  such  part  of  the  said  old  highway  described  in. 
the  said  plan  and  coloured  blue  thereon  and  lying  between  the  letters  A.  and  B^ 
being  of  the  length  of  426  yards,  and  of  the  breadth  of  twenty-one  feet  upon  a 
medium,  cu  appears  by  the  saidplan,  be  stopped  up,  and  the  land  and  soil  thereof 
sold,"  &c. 

^Notices  of  the  order  were  published  pursuant  to  the  statute  55  G.  3,  c.  r^c  i  go 
68,  s.  2,  being  fixed  up  at  the  side  of  the  highway  to  be  diverted  and  stopped  ^  ^ 
at  the  place  from  whence  it  was  to  be  so  diverted,  and  on  the  door  of  the  parish 
church,  and  being  also  advertised  in  a  county  newspaper.  They  set  out  the  order 
as  above,  but  did  not  give  any  plan,  and  omitted  those  words  in  the  order  which 
refer  to  a  plan.  They  stated,  as  usual,  that  the  order  would  be.  lodged  with  the 
clerk  of  the  peace,  and  would  be  confirmed  and  enrolled  at  the  quarter  sessions, 
unless,  upon  appeal,  it  should  be  otherwise  determined.  Messrs.  Homer  and 
Roupell,  inhabitants  of  the  parish,  and  aggrieved  by  the  order,  appealed  against 
it  at  the  sessions ;  but  the  order  and  proceedings  were  there  confirmed,  and  filed 
with  the  clerk  of  the  peace. 

In  moving  for  the  certiorari  several  objections  were  taken  to  the  order;  and, 
among  them,  the  two  following : — ^That  in  the  order  of  justices  the  termini  of  the 
portion  of  road  to  be  stopped  were  not  described  in  words,  but  were  to  be 
ascertained  by  reference  to  a  plan ;  and  that  the  notice  of  the  order  was  equally 
uncertain  in  words,  and  made  no  reference  to  any  plan.  This  latter  objection 
applied  also  the  notice  of  holding  the  petty  session. 

Ghtmey  and  2>.  Pollock  now  i£owed  cause,  and  contended,  as  to  these  points, 
that  there  was  no  reason  or  authority  for  saying  that  an  order  might  not  be  ex- 
plained by  reference  to  a  plan  annexed ;  and  that  the  notice  of  the  order,  thoueh 
it  contained  no  such  reference,  was  fixed  up  at  the  place  itself  from  which  the 
diversion  *was  to  be  made,  and  gave  information  of  the  place  where  the  piti  50 
original  order,  with  the  plan,  would  be  deposited  after  confirmation,  and  ^ 
might  be  referred  to,  namely,  the  clerk  of  the  peace's  office. 

Campbell  and  Erie,  oontrd.  The  termini  of  the  portion  of  road  to  be  stopped 
should  DC  sufficiently  expressed  in  the  order,  without  importing  into  it  the  plan 
and  colours.  The  addition  of  these  may  not  vitiate  the  order,  but  the  requisite 
information  should  be  given  to  the  public  in  words.  [Lord  Tenterd£N,  C.  J. 
So  much  information  as  words  are  capable  of  conveying.  Pakk£,  J.  Is  there 
any  authority  for  saying  that  an  order  of  this  kind,  may  not  be  explained  by  a 
map  ?  It  was  so  in  Rex  v.  Winter,  8  B.  &  C.  785.]  At  all  eyents,  the  notice 
of  the  order  having  been  made,  was  insufficient,  for  that  was  not  accompanied  by 
any  plan.  The  statute  55  G.  8,  c.  68,  was  passed  to  the  intent  '<  that  more  pub- 
lic notice  should  be  given  of  any  order  made  or  proceeding  had"  for  diverting  or 
stopping  any  highway;  and  thd  schedule,  prescribing  the  form  of  notice  where  a 
road  is  to  be  diverted  and  stopped  up,  says,  '^  here  describe  the  road  ordered  to 
be  turned,  diverted,  and  stopped  up;"  and  where  the  order  is  for  stopping 
merely,  ''  here  describe  the  road  ordered  to  be  stopped  up."  In  this  case  the 
road  from  which  the  diversion  is  to  be  made,  is  described  in  the  notice,  as  '^  lying 
between  the  north*westem  comer  of  Woolwich  Common,  and  that  portion  of  the 
turnpike  road  from  Blackbeath  to  Shooter's  Hill  which  is  near  the  seventh  mile- 
stone, computed  from  London  thereon,  for  the  length  of  1073  yards  or 
''^thereabouts ;"  but  then  the  notice  as  to  the  portion  to  be  stopped,  p^-iej 
refers  to  it  merely  as  <<a  certain  part  of  the  said  old  highway,  being  of  ^ 
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the  length  of  426  yards  or  thereabouts^  and  breadth  of  twenty-one  feet/'  which 
will  be  rendered  nnnecesaary  by  the  diversion.  It  is  true  the  public  are  informed 
tiiat  the  order  and  plan  will  be  deposited  with  the  clerk  of  the  peace;  but  they 
are  not  there  at  the  time  when  the  notice  is  given^  and  when  the  information 
ia  wanted. 

Lord  Tenterden,  C  J.  I  have  reluctantly  come  to  the  conclusion  that 
these  proceedings  must  be  removed.  I  doubt  if  the  notice  of  the  intention  to 
hold  a  special  session  was  sufficient ;  but  at  all  events  the  subsequent  notice 
was  not.  It  refers  to  no  plan ;  it  recites,  in  the  words  of  the  order^  that  a 
portion  of  the  road  there  described  may  be  diverted  and  turned  so  as  to  render 
a  certain  part  of  the  old  highway  (426  yards  in  length)  unnecessary,  but  does 
not  show  with  any  certainty  what  that  part  is;  and  it  then  sets  out  the  order, 
that  the  road  be  so  diverted  and  turned,  and  the  426  yards  be  stopped,  without 
any  further  specification.     I  think  such  a  notice  is  not  sufficient. 

LiTTLEDAliE,  J.  I  am  of  the  same  opinion,  and  for  the  same  reason  If  a 
part  of  the  road  is  to  be  stopped,  it  must  be  described  with  the  same  precision 
as  where  the  order  is  for  stopping  the  whole.  I  have  some  doubt  whether  a 
plan  can  be  annexed  to  an  order  of  this  kind,  otherwise  than  as  matter  of  sur- 
plusage. 

Parks,  J.  The  notice  prescribed  by  the  statute  ought  clearly  to  be  such 
^1^51  ^^^  ^^  public  may  know  what  ^portion  of  road  is  ordered  to  be  stopped, 
-■  without  ike  necessity  of  going  to  the  road  itself,  or  to  the  clerk  of  the 
peace.  This  notice  merely  describes  a  road  lying  between  two  termiiii,  and 
then  states,  as  the  purport  of  the  order,  that  426  yards  of  such  road,  not  men- 
tioning in  what  part,  will  become  unnecessary  and.are  to  be  stopped.  The  rule 
must  Sierefore  be  absolute. 

Pattsson,  J.  I  am  of  the  same  opinion,  though  I  have  formed  it  with 
reluctance,  and  was  inclined  to  think  otherwise  till  my  attention  was  particu- 
larly called  to  the  statute  55  O.  3,  o.  68.  The  first  schedule  of  that  statute 
requires,  where  a  road  is  to  be  stopped  up,  that  the  notice  should  describe,  not 
the  whole  road  by  its  termini,  but  the  part  which  is  to  be  stopped.  This  notice 
merely  specifies  a  certain  number  of  yards,  without  stating  in  what  part  of  the 
road  they  lie.  Eule  absolute. 


SPILLEB  and  Another  v.  WESTLAEE.    AprU  19. 

It  ii  no  defenoe  to  an  motion  by  the  payee  agunst  the  maker  of  a  promissory  note,  that  the  payee 
bad  agreed  to  conrey  an  estate  to  the  maker  in  consideration  of  a  sum  of  money  then  paid  or 
teeared  to  be  paid  to  the  maker  (being  the  sum  mentioned  in  the  note),  and  of  a  further  sum 
to  be  paid  at  a  fhtore  day,  and  that  saoh  an  estate  had  ne^er  been  oonyeyed. 

This  was  an  action  brought  by  the  plaintiffs,  as  payees,  against  the  defendant 
as  maker,  of  a  promissory  note  for  2001.,  bearing  date  the  5th  of  September, 
1829,  payable  on  the  2d  of  February,  1830.  Plea,  the  general  issue.  At  the 
trial  before  Taunton,  J.,  at  the  last  assises  for  the  county  of  Somerset,  the  plain- 
tiff having  proved  the  note,  it  was  contended  on  the  part  of  the  defendant  that 
there  was  no  consideration  for  the  note,  inasmuch  as  the  money  for  which  it  was 
*1561  ^"^^^  was,- by  ^agreement,  to  be  paid  in  consideration  of  the  plaintiffs 
-*  executing  a  conveyance  of  a  certain  estate  to  the  defendant,  which  they 
had  not  done.  The  agreement  bore  the  same  date  with  the  note,  and  its  terms, 
as  to  this  matter,  were  to  the  following  effect.  The  plaintiffs  in  consideration 
of  200/.  to  them  then  paid  or  secured  to  be  paid  by  the  defendant,  and  of  the 
farther  sum  of  1140if.  to  be  paid  to  them  by  the  defendant  on  the  2d  of  Febru- 
ary then  next,  promised  to  surrender  and  convey  to  the  defendant  an  estate  in 
the  amement  described,  subject  to  two  mortgages  therein  mentioned,  in  consi- 
deration whereof  the  defendant  agreed  to  pay  the  plaintiffs  on  the  making  and 
passing  of  such  surrender  and  conveyance  the  said  sum  of  1140/.,  making,  with 
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the  sum  of  2001.  ihat  day  paid  or  seoured  to  be  paid  as  afareaaid,  the  foil  con* 
sideration-money  agreed  to  be  paid  for  the  purchase  of  the  estate.  The  note  in 
question  was  given  to  secure  the  200/.  A  dispute  haying  arisen  between  tha 
plaintiffs  and  the  mortgagee  as  to  the  precise  sum  due  to  the  ktter,  he  refused, 
until  that  was  settled,  to  conyey  the  legal  estate,  and  the  plainti^  were  thereby 
prevented  from  assigning  the  legal  estate  to  the  defendant  on  the  2d  of  Febni- 
ary  Ton  which  day  the  note  was  payable),  and  informed  the  defendant  they 
coula  not  do  so.  The  learned  Judge  overruled  the  objection,  but  resenrea 
liberty  to  the  defendant  to  move  to  enter  a  nonsuit.  A  verdict  having  been 
found  for  the  plaintiffs, 

Merewether,  Seijt ,  now  moved  as  above,  and  contended  that  according  to 
Jones  t;.  Barkley,  Dougl.  684,  Phillips  v.  Fielding,  2  H.  Bl.  123,  and  gW- 
brook  V.  Woodrow,  8  T.  R.  366,  the  "^payment  of  the  purchase-money  and  r^ciM 
the  execution  and  tender  of  the  conveyance  being  concurrent  acts,  the  '- 
vendor  could  not  recover  the  purchase-money  without  having  executed  the  con- 
veyance, or  offered  to  do  so.  The  conveyance  of  the  estate  was  the  only  con- 
sideration for  the  note ;  and  that  consideration  bavins  failed,  the  plaintiffs  were 
not  entitled  to  recover.  If  the  plaintiff  had  paid  the  200/.  as  a  deposit,  thej 
might  now  have  recovered  it  back. 

Lord  Tentkrden,  C.  J.  Where,  by  one  and  the  same  instarument,  a  sum  of 
money  is  agreed  to  be  paid  by  one  party,  and  a  conveyance  of  an  estate  to  be  at 
the  same  time  executed  by  the  other,  the  payment  of  the  money  and  the  exeoa- 
tion  of  the  conveyance  may  very  properly  be  considered  concurrent  acts,  and  in 
that  case  no  action  can  be  maintained  by  the  vendor  to  recover  the  money  until 
he  executes  or  offers  to  execute  a  conveyance ;  but  here  the  vendee  by  a  dis- 
tinct instrument  agreed  to  pay  part  of  the  purchase-money  on  the  2d  of  Febru- 
ary. I  can  see  no  reason  why  he  should  have  executed  a  distinct  instrument 
whereby  he  promised  to  pay  a  part  of  the  purchase-money  on  a  particular  day, 
unless  it  was  intended  that  he  should  pay  the  money  on  that  dav  at  all  events. 
In  the  cases  cited,  the  concurrent  acts  were  stipulated  for  in  the  same  instru- 
ment :(a)  here  the  payment  of  the  200/.  (which  was  part  only  of  the  purchase- 
money)  was  separately  provided  for. 

LiTTLEDALS,  J.,  coucurrcd. 

Parks,  J.  I  incline  to  think  that  the  defence  to  this  action  would  have  been 
maintainable,  if  the  circumstances  *had  been  such  that  the  defendant,  r«-i|u> 
havinff  paid  the  200/.  as  a  deposit,  would  have  been  entitled  to  recover  it  ^ 
back,  but  it  is  perfectly  clear  that  he  could  not  have  been  so  entitled  as  lone  as 
the  contract  remained  open.  Now  here  the  contract  remained  open  at  the  time 
when  the  action  was  commenced,  for  the  plaintiffs  agreed  only  to  convey  the 
estate  subject  to  the  two  mortgages.  They  were  never  bound  to  convey  the 
legal  estate  to  the  defendant,  but  merely  the  eouity  of  redemption  j  and  that 
they  never  had  refused  to  convey.     There,  can,  tnerefore,  be  no  rule. 

Taunton,  J.,  concurred.  Rule  refused. 

(a)  See  Hoggridge  «.  Jonei,  14  BMt»  486.    8  Campb.  88b 


The  KING  V.  The  Lord  Bishop  of  GLOUCESTER.    April  19. 

The  registran  of  a  diocese  were  authorised  by  their  patent  of  offioe  (under  the  bishop's  hand  and 
seal)  to  appoint  a  depnty,  to  be  '*  approved  of  and  allowed  by  the  bishop ;"  who,  if  he  should 
not  approve  of  and  allow  the  deputy  named  and  proposed  to  him,  was  empowered  to  nominate 
another,  with  a  salary  payable  out  of  the  profits  of  the  registrarship.  The  registrars  appointed 
a  deputy,  subject  to  Uie  approbation  and  consent  of  the  bishop,  who,  on  being  informed  of  i^ 
answered  that,  "  for  good  and  sufficient  reasons"  he  disapproved  of  the  party  nominated,  but 
declined  specifying  his  reasons.  The  Court  reftised  a  nUe  nisi  for  arjnandamuB  to  the  bishop 
to  admit  the  depu^. 

Th£  Attomey-Greneral  moved  for  a  rule  to  show  cause  why  a  mandamna 
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ahould  not  issue  oommanding  the  Bishop  of  Qloacester  to  admit  Mr.  Benjamin 
Bonnor  to  the  office  of  deputy  registrar  of  that  diocese.  The  ciroumstanoes 
were  aa  follows : — 

The  principal  r^istrars,  the  Bey.  Martin  Benson  and  the  Rev.  B.  F.  HalifaZy 

were  appointed  in  1784  by  a  patent  under  the  hand  and  seal  of  the  then  bishop, 

granting  to  them  jointly  and  separately  the  two  offices  of  principal  registrars,  or 

,^|cqi    the  registrarship,  of  the  "^diocese,  to  have,  hold,  and  enjoy  the  same  with 

-^    the  profits  thereof,  ''  and  to  exercise  and  execute  the  said  offices  by  them* 

selyea,  or  by  one  of  them,  or  by  a  sufficient  deputy  or  deputies  of  them,  or  one 

of  them,  to  be  appointed  by  them  and  to  be  approved  of  and  allowed  by  the 

bishop ;"  and  providing  that  ''in  case  the  said  principals  should  not  either  of 

them  by  themselves  execute  the  office,  and  the  bishop  should  not  approve  of  and 

allow  the  deputy  by  them  or  one  of  them  named  and  proposed  unto  him,  it 

should  then  be  lawfdl  for  the  bishop  for  the  time  being  to  nominate  and  authoi- 

rize  a  sufficient  deputy  to  exercise  ^e  said  offices,  and  to  him  to  allot  the  sum 

of  80^.  a  year  clear  of  all  deductions  arising  out  of  the  profits  of  the  said  offices, 

or  any  sum  not  exceeding  that,  as  he  should  judge  meet.''     The  offices  were 

granted  to  the  two  registrars  for  their  natural  lives,  and  that  of  the  longest  liver, 

in  as  ample  manner  ^except  what  in  the  patent  was  excepted)  as  any  of  their 

predecessors,  some  oi  whom  were  named,  had  held  the  same.     The  patent  was 

ratified  by  the  Dean  and  Chapter. 

The  affidavits  stated,  that  in  the  oldest  patent  in  the  registry,  dated  171B,  the 
danse  requiring  the  bishop's  approbation,  and  authorizing  him  in  the  case  above 
mentioned  to  appoint  the  deputy,  did  not  occur,  and  that  it  was  first  introduced 
in  a  patent  of  1736. 

In  November,  1830,  Mr.  Gardner,  the  then  deputy  registrar,  after  an  investi- 
gation of  some  charges  against  him,  resigned  his  office,  and  the  registrars,  by  an 
instrument  under  their  hands  and  seals,  nominated,  authorized,  and  deputed,  sub- 
ject to  the  approbation  and  consent  of  the  Bishop,  Benjamin  Bonnor,  Gentleman, 
*1B01  ^^^  them  and  in  their  place,  names,  and  stead,  to  *do  all  things  belonging 
-*  to  the  office  of  principal  registrar,  and  to  receive  all  dues  for  their  use ; 
prfymising  to  make  him  the  usual  allowances,  and  to  ratify  his  lawful  acts  in  the 
premises.  It  did  not  appear  that  any  other  form  or  mode  of  appointment  was 
customary,  or  that  anything  further  was  necessary,  except  the  approbation  of  the 
bishop,  and  an  authority  from  the  Archbishop  of  Canterbury  or  the  Master  of 
the  Faculties  in  London,  to  act  as  a  notary  public. 

Mr.  Ghurdner  resigned,  and  Mr.  Bonnor  consented  to  become  deputy,  on  the 
19th  of  November.     On  that  day  the  registrars  informed  the  bishop  by  letter  of 
the  vacancy  in  the  office,  and  that  Mr.  Sonnor  had  been  nominated  to  it,  subject 
to  his  approbation }  and  they  requested  to  know  his  sentiments  upon  the  subjecl^ 
The  appointment,  in  form  as  above  mentioned,  was  made  out  on  the  23d,  no 
answer  having  at  that  time  been  received.     On  the  23d,  the  bishop  wrote  from 
London  acknowledging  the  letter  of  the  19th  (which  absence  from  town  pre- 
vented his  answering  before),  and  requesting  to  see  the  registrars'  patent.    This 
was  sent,  and  at  the  same  time  a  letter  from  the  registrars  informing  the  bishop 
of  the  appointment  made  on  the  23d.     On  receiving  these  communications  (No- 
vember 25)  the  bishop  immediately  returned  for  answer : — **  1  lose  no  time  in 
acquainting  you  that  for  good  and  sufficient  reasons  I  decidedly  disapprove  of 
Mr.  Benjamin  Bonnor  holding  the  situation  of  deputy  registrar  of  my  diocese.''' 
And,  in  reply  to  a  second  letter  from  Mr.  Halifax  on  the  subject  of  the  appoint^ 
ment,  he  wrote,  **  As  you  tell  me  that  the  appointment  of  a  deputy  registrar  is 
ft  point  at  issue  between  us,  it  will  be  rieht  to  avoid  makins  any  further  mention 
^1611  ^^  ^^  ^  '^'present,  except  to  say,  that  I  by  no  means  impeach  your  motives 
-'  and  those  of  your  colleague  in  your  proceedings,  or  in  your  choice  of  Mr. 
Bonnor,  and  I  trust  you  will  give  me  credit  for  being  actuated  only  by  feeling 
of  duty  in  giving  my  negation  to  that  appointment.''     Mr.  Halifax  wrote  two 
other  letters,  in  the  last  of  which  (December  7th)  he  gave  some  account  of  the 
ohaages  which  led  to  Mr.  Qardner's  resignation.     The  bishop,  in  reply,  expressed 


76  Bex  v.  Gloucbsteb.  E.  T.  1831.  [161 

his  Borprise  that  such  a  statement  should  be  made  to  him  for  the  first  time  after 
the  investigation  was  closed  and  the  office  vacated,  and  he  declined  then  entering 
into  any  examination  of  that  case.  He  added,  "  I  cannot  see  the  use  or  the  pro- 
priety of  onr  reverting  to  the  snbject  of  Mr.  Bonnor.  Had  you  waited  even  for 
a  single  day  after!  had  seen  a  copy  of  the  patent,  I  might  perhaps  have  been 
able  to  satisfy  yon  and  Mr.  Benson  upon  the  grounds  of  my  opinion  relative  to 
your  nomination.  As  things  now  stand,  you  must  perceive  that  you  and  your 
colleague  have  no  right  to  cdl  upon  me  to  state  my  reasons  for  the  exercise  of  my 
discretion.  I  have  not  made  the  least  charge,  reflection,  or  insinuation  against 
the  character  of  any  person,  and,  consequently,  I  have  nothing.to  explain."  The 
registrars  afterwards  made  a  formal  request  to  the  bishop,  that  he  would  approve 
the  nomination  or  assign  reasons  for  refusing.  He  declined  to  do  either,  bat 
offered,  if  the  appointment  made  without  his  consent  were  withdrawn,  l^al  pro- 
ceedings abandoned,  and  an  explicit  admission  given  of  his  right  of  approving 
or  rejecting,  to  take  the  subject  into  further  consideration  on  a  new  appointment 
of  Mr.  Bonnor,  and  to  state  such  objections  as  he  misht  then  stiU  retain.  This, 
however,  was  not  agreed  to.  Mr.  Bonnor  himself  "^addressed  two  letters  r^e^Ao 
to  the  bishop,  who  returned  answers  to  a  similar  effect  with  those  given  ^  " 
to  the  registrars ;  observing  in  one  of  them,  that  he  might  have  expressed  him- 
self more  fully  on  the  subject  if  he  had  not  heard  that  legal  proceedings  were 
contemplated,  which  rendered  any  further  discussion  improper.  There  were 
numerous  affidavits  of  Mr.  Bonnor's  good  character  and  fitness  for  the  office. 

The  Attorney' General  referred  to  the  several  passages  of  the  correspondence 
above  stated,  and  contended  that  the  bishop,  though  authorised  to  inquire  into 
the  fitness  of  the  party  nominated  to  be  deputy  registrar,  and  to  decide  upon  the 
result  of  such  inquiry,  was  not  empowered  to  give  an  absolute  negative  to  the 
appointment  without  adducing  any  reason,  as  he  had  claimed  to  do  here.  [Lord 
Tentsiiden,  C.  J.  Is  there  any  authority  for  saying,  that  in  such  a  case  as  this 
we  can  call  upon  the  Bishop  to  allege  his  reasons  ?]  In  Bex  v.  The  Bishop  of 
London,  18  East,  419,  where  the  bishop  had  stated,  as  his  ground  for  refusing 
to  license  a  lecturer,  that  he  did  not  approve  of  the  gentleman  appointed  as  a 
fit  person,  the  Oourt  granted  a  rule  nisi  for  a  mandamus.  [Lord  Tentkrdem, 
G.  J.  But  it  was  ultimately  discharged.]  The  Court,  at  least,  thought  the 
question  a  fit  one  for  some  inquiry.  This  is  an  office  in  which  the  adnunistra- 
tion  of  justice  is  concerned.  The  registrars  are  answerable  for  their  deputy; 
the  appointment,  therefore,  ought  not  to  be  placed  absolutely  in  the  hands  of 
the  bishop,  as  it  would  be  if  he  could  exercise  the  power  now  claimed.  [Lord 
Tentebden,  C.  J.  He  has  made  no  appointment.  ^The  registrars  may  r^-tfto 
still  nominate  another  deputy.  Parks,  J.  There  is  no  mode  of  forcing  ^ 
a  person  who  has  a  discretionary  power,  to  exercise  his  discretion  in  a  particular 
manner.]  It  is  a  question  whether  he  has  that  power «  The  clause  requiring 
the  bishop's  approbation  does  not  appear  in  patents  earlier  than  1736. 

Lord  Tenteeden,  C.  J.  The  authority  given  to  the  registrars  by  this  patent, 
is,  to  exercise  the  office  by  themselves  or  one  of  them,  or  by  a  sufficient  deputy 
or  deputies  <<  to  be  appointed  by  them,  and  to  be  approved  of  and  allowed  by  the 
bishop."  In  this  case  he  disapproves  of  the  appointment,  and  he  distinctly  states 
that  he  has  good  and  sufficient  reasons  for  so  doing.  It  is  true,  he  says  he  has 
made  no  charge,  reflection,  or  insinuation  against  any  person's  character  :  but  he 
may  have  reasons  sufficient  to  determine  his  judgment,  without  feeling  called 
upon  to  throw  out  imputations.  He  has,  by  law,  the  power  of  approving  or  dis- 
approving, and  we  cannot  call  upon  him  to  exercise  it  in  one  particular  way  or 
another. 

LiTTLEDALS,  J.  I  think  the  rule  ought  not  to  be  granted.  Suppose  a  man- 
damus went,  and  the  bishop  made  a  return  assigning  reasons  which  he  in  his 
discretion  thought  sufficient,  but  which  we  thought  otherwise;  what  course 
could  we  take  ? 

Parks,  J.,  and  Taunton,  J.,  concurred.  Rule  refused. 
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The  ri|^M  to  lit  in  a  pew  may  be  apportioned ;  and,  thereforoi  where  by  a  faenltj,  reciting,  "thai 
A.  had  applied  to  have  a  pew  appropriated  to  him  in  the  parish  ohureh  in  respeot  of  hii  dwell- 
ing-hooee ;"  a  pew  was  granted  to  him  and  his  family  for  erer,  and  the  owners  and  ocenplers 
of  the  said  dwelling-house ;  and  the  dwelling-house  was  afterwards  divided  into  two :  Held, 
that  the  ooeupier  of  one  of  the  two  (constituting  a  very  small  part  of  the  original  messuage), 
had  some  right  to  the  pew;  and  in  viiiae  thereof  might  maintain  an  action  against  a  wrong. 
doer. 

Deculration  stated,  that  the  plaintiff  was  possessed  of  a  messuage  with  the 
appurtenances,  situate  in  the  pansh  of  Kejneham  in  the  county  of  Somerset, 
and  therein  inhabited  and  dwelt  with  his  family,  and  by  reason  thereof  had,  and 
still  of  right  ought  to  have,  for  himself  and  family  inhabiting  the  said  messuage, 
&c.,  the  use  and  benefit  of  a  certain  pew  in  the  parish  church  of  Keynsham  afore- 
said, to  sit,  stand,  or  kneel  in,  to  hear  and  perform  divine  servioe;  yet  the  defend- 
ant, weU  knowing  the  premises,  &c.,  without  the  leave  and  license  of  the  plain- 
tiff, pulled  down  and  prostrated  a  part  of  the  pew,  and  enclosed  and  separated  a 
part  from  the  residue  thereof,  and  kept  and  continued  the  same  so  enclosed,  &o. 
Plea,  not  guilty.     At  the  trial  before  Taunton,  J.,  at  the  last  assizes  for  the 
county  of  Somerset,  the  following  appeared  to  be  the  facts  of  the  case : — ^By  a 
faculty  from  the  Bishop  of  Bath  and  Wells  dated  1765,  recitinff  'Hhat  John 
Emery  was  possessed  of  a  messuage  or  dwelling-house  in  Keynsham,  formerly 
called  The  Old  Lamb  and  Lark  public-house,  and  that  he  had  no  seat  to  which  he 
had  a  legal  title,  and  had  applied  to  have  a  pew  in  the  church  appropriated  to  him 
in  respect  of  such  messuage  or  dwelling-house,  to  be  used  by  him  and  his  family 
for  ever,  and  the  successive  owners  and  occupiers  of  the  same,''  the  pew  was  grant- 
ed to  John  Emery  and  his  family  for  ever,  and  the  owners  and  occupiers  of  the  said 
messuage,  exclusive  of  all  other  persons.     Emery,  and  several  persons  who  had 
*1B51  occupied  the  ^dwelling-house  under  him,  had  from  time  to  time  used  the 
-^  pew,  which  was  one  capable  of  holding  thirty  persons.   The  plaintiff  Harris 
having  purchased  the  premises  of  Emery's  daughter,  had  let  the  old  dwelling-house 
to  one  Taylor,  who  occupied  it  at  the  time  when  the  defendants,  who  were  church- 
wardens, committed  the  act  complained  of  in  the  declaration,  by  dividing  the 
pew  into  two.     The  plaintiff  himself  lived  in  a  house  adjoining  that  formerly 
occupied  by  Emery.     It  had  at  one  time  been  a  summer-house  and  afterwards  a 
stable  attached  to  the  old  house,  but  was  converted  by  Mrs.  Emery,  after  the 
death  of  her  husband,  into  a  shop,  in  which  she  carried  on  business.     Just 
before  the  plaintiff  came  to  live  there,  a  room  over  the  kitchen,  and  which  was 
part  of  the  old  dwelling-house  was  laid  into  this  building;  and  in  the  new 
dwelling-house,  thus  composed,  the  plaintiff  lived  at  the  time  when  the  act 
complained  of  was  done  by  the  defendant.     It  was  objected  on  the  part  of  the 
defendant,  that  as  the  plaintiff  did  not  inhabit  and  dwell  with  his  family  in  the 
ancient  messuage  in  respect  of  which  the  pew  was  granted,  he  was  not  entitled 
to  recover :  but  the  learned  Judge  thought,  that  as  the  plaintiff  occupied  part 
of  the  old  house,  which  had  been  laid  into  the  new  one,  the  rif  ht  of  the  pew, 
like  a  right  of  common  of  pasture, (a)  might  be  apportioned,  and  that  the  plain- 
tiff, having  some  right  which  had  been  invaded  by  the  defendants,  was  entitled 
to  recover;  and  he  directed  the  jury  to  find  a  verdict  for  the  plaintiff,  but 
reserved  liberty  to  the  defendant  to  move  to  enter,  a  nonsuit. 
♦Ififil       *Mereweiher,  Serjt.,  now  moved  accordingly.     The  messuage  in  respect 
^  of  which  the  pew  was  granted  was  not  inhabited  bv  the  plaintiff,  but  by 
Taylor,  who  was  entitled  to  ^he  pew,  if  any  body  could  claim  the  exclusive 
possession  of  it  against  the  churchwardens.     There  is  no  instance  where  a  per« 
ton  has  been  held  entitled  to  enjoy  a  pew  annexed  to  a  messuage,  by  reason  of 
his  occupation  of  only  a  small  part  of  that  messuage ;  it  wotdd  be  most  unreason- 
able that  a  party,  by  holding  only  a  single  room,  should  be  entitled  to  the  enjoy- 
ment of  a  pew  capable  of  containing  a  krge  number  of  persons.     The  pew  was 

(a)  Wild'i  Case,  8  Rep.  156.    Tyrin^ham  Case,  4  Bep.  30. 
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annexed  to  the  dwelling-honBe,  to  wbich  the  summer-house  was  only  an  out- 
house or  appurtenance }  and  the  occupation  of  the  room  over  the  kitchen  could 
make  no  material  alteration  in  the  case.  Many  doubts  and  disputes  would  be 
the  oonsequenoe  of  making  such  nice  distinctions;  for  the  house  might  be 
divided  among  numerous  occupiers.  The  real  question  was,  who  was  the  sub- 
stantial occupier  of  the  house,  and  as  such  entitled  to  the  pew  ? 

Lord  Tentbbdsn,  C.  J.  I  am  of  opinion  the  verdict  was  right.  It  appears 
that  in  1765  a  faculty  was  granted  by  the  Bishop  of  Bath  and  Wells  to  John 
Emery,  and  the  owners  and  occupiers  of  a  messuage  or  dwelling-house  of  which 
the  summer-house  in  question  was  part.  The  p&ntiff  was  the  owner  of  the 
whole  messuage,  and  the  occupier  of  the  summer-house,  and  of  one  room  which 
was  part  of  the  old  dwelling-house.  The  faculty  gave  a  right  to  the  several  per- 
sons who  should  be  occupiers  of  the  messuage  to  use  the  pew.  If  those  persons 
should  become  too  numerous  to  use  the  pew  "^conveniently,  and  should  dis-  p^^  r» ^ 
agree,  they  must  settle  their  differences  among  themselves.  The  church-  L 
wardens,  who  derived  their  authority  from  the  ordinary,  were  mere  wrongdoers. 

LiTTLEBALE,  J.  I  am  of  the  same  opinion.  The  plaintiff  having  a  right  by 
the  faculty  to  use  the  pew,  the  churchwardens  had  no  right  to  intenere  as  they 
did,  and  were  wrongdoers.  It  may  certainly  happen,  in  consequence  of  a  house 
being  subdivided,  that  three  or  four  families  may  become  entitled  to  use  a  pew 
belonging  to  the  original  messuage,  and  they  may  require  more  accommodation ; 
and  a  question  may  arise  how  many  persons  are  entitled  to  use  the  pew  in  respect 
of  each  of  the  subdivisions.  That  is,  however,  a  matter  to  be  settled  amonc  the 
respective  owners.  The  right  to  enjoy  the  pew  was  annexed  to  the  old  dweOing- 
house  altogether.  The  plamtiff  lives  in  a  part  of  that  house;  he,  therefore,  has 
some  right  to  enjoy  the  pew,  and  may  maintain  an  action  in  respect  of  it. 

Parke,  J.  The  verdict  was  right.  The  churchwardens  had  no  right  to  inter- 
fere with  persons  deriving  title  through  a  &culty  granted  by  the  bishop.  The 
whole  of  tne  premises  belonged  to  the  plaintiff,  and  part  of  the  ancient  dwelling- 
house  was  occupied  by  him.  The  right  to  sit  in  the  pew  belonged  to  those  who 
occupied  the  ancient  dwelling-house,  which  has  since  been  converted  into  two. 
The  case  must  be  considered  in  the  same  light  as  if  the  ancient  house  was 
occupied  by  two  families.  In  that  case  all  the  members  of  the  two  fiEunilies 
would  have  a  ri^ht  to  use  the  pew ;  and  if  they  became  too  numerous  to  use  it 
^conveniently,  they  must,  by  some  agreement  among  themselves,  settle  ^^  r%r^ 
the  mode  of  enjoying  it.  A  wrongdoer  has  no  right  to  interfere.  Here  ^ 
the  defendants  were  wrongdoers. 

Taunton,  J.  The  right  of  sitting  in  an  allotted  space  of  the  church  may  be 
compared  to  a  right  of  common  of  pasture,  which  may  be  apportioned.  If  a  person 
seised  of  a  messuage  and  forty  acres  of  land,  having  a  prescriptive  right  of  com- 
mon on  a  waste  for  all  commonable  cattle  levant  and  couchant  upon  the  mes- 
suage and  forty  acres,  as  to  the  said  messuage  and  forty  acres  appertainins,  make 
a  feoffment  to  another  of  five  acres  of  that  land,  the  common  is  severable,  be- 
cause the  prescription  to  have  common  on  the  land  in  which,  &c.,  for  the  cattle 
levant  and  couchant  on  the  land  to  which,  &c.,  extends  to  the  whole  and  every 
parcel.  So,  in  this  case,  by  the  faculty,  tiiie  pew  was  granted  to  John  Emery 
and  his  family  for  ever,  and  the  occupiers  of  die  messuage  called  The  Lamb  and 
Lark.  The  right,  therefore,  to  use  the  pew  attached  to  the  occupier  of  every 
part  and  parcel  of  that  messuage.  Here,  it  having  been  proved  that  the  plain- 
tiff had  taken  a  part  of  the  ancient  dwelling-house  into  the  new  one,  some  part 
of  the  right  which  appertained  to  the  ancient  dwelling-house  also  attached  to  the 
new  one.  The  churchwardens  were  clearly  wrongdoers.  They  were  only  the 
officers  of  the  ordinary;  and  here  the  ordinary  is  precluded  by  the  act  of  his 
predecessor.  Rule  refused. 
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In  an  action  against  a  ooaob  proprietor  for  negligenoe,  it  appeared  that  the  ooaoh  trarelled  from 
the  ooonty  of  0.  to  the  oonnty  of  W. ;  that  Sie  plaintiif  became  an  outside  paeaenger  for  hire ; 
that  there  was  luggage  on  ihe  roof  of  the  coach,  and  no  iron  railing  between  the  luggage  and 
the  passengers ;  and  that  the  plaintiff,  being  seated  with  her  back  to  the  luggage,  was  by  a 
■adden  jolt,  Uirown  from  the  coach,  and  her  leg  was  thereby  broken  In  the  county  of  0.,  where 
she  remained  some  time  to  be  cured ;  but  before  she  was  frilly  reooyered  she  removed  to  the 
eonnty  of  W.,  where  former  medical  attendance  became  necessary,  and  expense  was  conse- 
quently incurred.  The  learned  Judge  directed  the  jury  to  find  for  Uie  plaintiffs,  if  they  were 
of  opinion  that  the  injury  sustained  was  occasioned  by  the  negligence  of  the  defendant:  The 
jury  found  for  the  plaintiff;  and  stated  that  they  so  found  on  account  of  the  improper  constmo- 
tlon  of  the  coach,  and  of  the  luggage  being  on  the  seat :  Held,  that  the  case  was  properiy 
submitted  to  the  jury,  and  that  l£e  facts  found  specially  by  them  amounted  to  negligence  in 
the  defendant : 

Held  also,  that  the  ineonrenienee  suffered,  and  expense  incurred,  by  the  plaintiff  in  the  county 
of  W.,  was  wnaterial  evidence  of  a  matter  in  itnte  arising  there,  within  the  meaning  of  the 
undertaking  given  by  the  plainUff,  in  answer  to  a  motion  to  change  the  venue. 

This  wm  an  action  against  the  proprietor  of  a  stage-coach  employed  in  oar- 
lying  passengers  from  Oxford  to  Leamington  in  the  county  of  Warwick.  The 
declaration  stated,  that  the  defendant  received  the  plaintiff  Sarah  upon  his  coach 
as  a  passenger  from  Oxford  to  Leamington  for  a  certain  reward,  and  by  reason 
thereof  ought  carefully  to  have  conveyed  her ;  but  that  he,  not  regarding  his 
duty,  conducted  himself  so  negligently  and  unskilfully  in  that  behidf,  that,  by 
the  Diligence,  unskilfulness,  and  default  of  one  Hemings,  his  servant,  the 
plaintiff  Sarah  was  thrown  off  the  coach,  and  greatly  bruised,  &c.,  and  became 
Atikj  and  remained  so  from  thence  hitherto,  during  all  which  time  she  suffered 
great  pain  and  anguish.  The  second  count  stated  the  injury  to  have  arisen  from 
the  negligence  of  the  defendant.  Plea,  not  guilty.  At  the  trial  before  Lord 
Lyndhurst,  C.  B.,  at  the  last  assizes  for  the  county  of  Warwick,  it  appeared  that 
the  plainti^  Sarah  Curtis  took  her  seat,  as  an  outside  passenger,  on  the  back 
part  of  the  coach,  having  both  her  hands  occupied  so  as  to  prevent  her  holding 
*1701  ^7  ^^  ^^  railing  on  the  roof.  It  appeared  ^further,  that  there  was  a 
-*  considerable  quantity  of  luggage  upon  the  roof  of  the  coach ;  that  there 
was  no  iron  railing  between  the  luggage  and  passengers :  and  that  the  plaintiff, 
Sarah  Curtis,  being  so  seated  on  the  back  of  the  coach,  with  her  back  to  the 
luggage,  was  by  a  sudden  jerk  thrown  from  the  coach  in  a  street  in  Oxford,  and 
had  her  leg  broken.  Several  witnesses  proved  that  the  plaintiff  had  repeatedly 
said  the  accident  was  not  owing  to  any  mult  of  the  coachman,  but  to  the  fact  of 
her  having  both  her  hands  full,  so  as  to  prevent  her  holding  by  the  iron  when 
the  jolt  took  place.  The  plaintiff  remained  at  Oxford  a  considerable  time ;  but 
before  she  fully  recovered  she  removed  to  Leamington.  When  she  arrived  there, 
there  was  considerable  inflammation  in  her  leg,  which  was  attributed  to  the 
journey ;  and  she  was  attended  there  by  a  medical  man.  The  venue  having 
been  or^nally  laid  in  the  county  of  Warwick,  the  defendant  obtained  a  rule  to 
change  it  to  Oxfordshire ;  which  rule  was  discharged  upon  the  plaintifiis  under- 
taking to  give  material  euidence  of  some  matter  in  issue  arising  in  the  coun^ 
of  Warwick.  It  was  contended  on  the  part  of  the  defendant,  that  the  plaintiro 
had  not  satisfied  this  undertaking,  inasmuch  as  the  pain  suffered  by  the  plaintiff 
Sarah  m  Warwickshure,  and  the  consequent  expense  there  incurred,  were  refera- 
ble to  the  journey,  which  she  undertook  too  soon,  and  not  to  the  wrongful  act 
of  the  defendant.  The  learned  Judge  was  of  opinion,  that  the  proof  of  incon- 
venience suffered,  and  expense  incurred  at  Leamington,  was  evidence  sufficient 
to  satisfy  the  undertaking ;  but  he  reserved  liberty  to  tl^e  defendant  to  move  to 
enter  a  nonsuit,  if  the  jury  should  find  for  the  plaintiff;  and  he  directed  them 

^1711  ^  ^  ^°^'  *^  ^^^^  ^^^  ^^  opinion  that  the  injury  sustained  was  occBr 

^  sioned  by  the  negligence  of  the  defendant  or  his  servant.     The  jury  found 

for  the  plaintiff;  and  stated  that  they  so  found,  on  account  of  the  improper  oon- 

Itruction  of  the  coach,  and  of  the  luggage  being  on  the  seat. 

CrouUmm,  Seijt.^  now  moved  for  a  nonsuit  or  a  new  trial^  and  he  contended  thai 
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there  was  no  material  eyidenoe  of  any  matter  in  issue  arisinff  in  the  county  of 
Warwick.  The  matter  in  issue  was,  whether  the  plainti&  had  sustained  uiy 
damage,  the  consequence  of  a  wrongful  act  of  the  defendant.  The  plaintifb, 
therefore,  proved  the  whole  issue  by  showing  a  wrongful  act  of  the  defendant^ 
and  a  consequent  inconvenience  and  expense  sustained  by  the  plaintiff  in  Oxford- 
shire. The  inconvenience  suffered  and  expense  incurred  in  Warwickshire,  were 
attributable,  not  to  the  wrongful  act  of  the  defendant,  but  to  the  imprudent  con- 
duct of  Sarah  Curtis,  the  plaintiff,  in  having  moved  too  soon.  Secondly,  he  sub- 
mitted that  the  verdict  was  not  founded  upon  the  negligence  of  the  defendant, 
but  upon  the  improper  construction  of  the  coach,  whereas  the  declaration  only 
charged  the  defendant  with  negligence.  And  he  also  contended,  that  the  learned 
Judge  oueht  to  have  left  it  to  the  jury  to  say,  whether  the  plaintiff  had  not 
brought  the  accident  upon  herself  by  her  own  negligence  and  want  of  caution ; 
and  that  if  so,  the  defendant  was  not  liable. 

Lord  Tentebden,  C.  J.  I  am  of  opinion  there  should  be  no  rule.  The  ac- 
cident occurred  in  Oxfordshire.  The  person  who  sustained  the  injury,  after 
having  remained  there  some  time,  goes  to  her  own  home  in  WarwiGkahirei 
*^d  there  requires  medical  attendance,  which  she  would  not  have  re-  r^-iyo 
quired  if  she  had  not  been  thrown  from  the  defendant's  coach  by  the  ^ 
negligence  or  unskilf^lness  of  the  defendant  or  his  servant.  The  inconvenience 
suffered  and  expense  incurred  in  Warwickshire  were  a  damage  to  the  plaintiff| 
the  consequence  of  a  vrrongful  act  of  the  defendant ;  and  there  was,  therefore,  a 
matter  in  issue  arising  in  the  county  of  Warwick  within  the  meaning  of  Uie 
undertaking.  As  to  the  other  around,  I  think  the  direction  of  the  leamc»  Judge 
was  perfectly  right ;  for  the  malconstruction  of  the  coach,  or  improper  position 
f  the  luggage,  would  be  negligence  in  the  defendant  or  his  servants. 

The  rest  of  the  Court  oonourred.  Rule  refused. 


T.  WORTH  and  W.  SWANNELL  t;.  F.  J.  BUDD,  J.  PAINE,  and 

J.  ODELL.    April  20. 

A  fanner  and  gruier  had  firequentlyj  before  September  1825,  when  the  new  hankrapt  act»  6  Q. 
4,  0.  16,  oame  into  operation,  and  in  some  few  instanoee  after,  purchased  eattle  with  a  Tiew  to 
resale,  and  not  for  the  purposes  of  his  farm.  A  commission  of  bankrupt  having  issued  against 
him  after  September  1825,  it  was  held,  in  an  action  brought  to  try  the  ralidity  of  the  commis- 
sion, that  the  acts  of  buying  before  that  period  were  evidence  to  eiEplain  the  quality  of  the 
subsequent  acts. 

The  forty-fourth  section  of  the  6  G.  4,  o.  16,  does  not  entitle  assignees  of  a  bankrupt,  and  per- 
sons acting  in  their  aid,  to  double  costs  on  a  verdict  found  for  them  in  an  action  for  thmgs 
done  in  pursuance  of  the  statute. 


goo 
for 


Trespass  for  breaking  and  entering  a  messuage  of  the  plaintiffis,  taking  their 
dsy  &c.  Plea,  not  guilty.  At  the  trial  before  Gaselee,  J.,  at  the  last  assises 
^br  the  county  of  Bedford,  the  following  appeared  to  be  the  facts  of  the  case : — 
The  pluntifis  claimed  under  an  assignment  bearing  date  the  7th  of  January,  1830, 
made  *by  Joseph  Swannell,  a  bankrupt,  to  them,  of  his  farming  stock,  r^yr^i 
crops,  and  utensils,  household  and  other  fomiture,  and  all  other  his  personal  L 
estate  and  effects,  &c.  The  plaintiffs  took  possession  on  the  13th  of  January  of 
the  bankrupt's  house  (which  was  leasehold  for  years),  and  of  the  other  property 
On  the  23d  of  January,  1830,  a  commission  of  bankrupt  issued  against  Swanne&i 
and  a  provisional  assignment  was  executed  to  the  defendant  Odell,  who  entered  : 
but  that  commission  was  superseded ;  and  on  the  29th  of  January  a  new  com- 
mission issued,  founded  on  an  act  of  bankruptcy  committed  before  January  1830, 
and  under  that  Budd  and  Paine  were  appointed  assignees,  and  Odell  acted  as  the 
messenger.  On  the  27th  of  March  the  bankrupt's  goods  were  sold  under  liie 
authority  of  the  first  two  defendants  acting  under  that  commission.  The  0Ti« 
dence  as  to  the  trading  was,  that  Swannel^  the  bankrupt,  had  for  many  yean 
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been  a  &nn6r  and  gnuder,  and  that  in  nnmerooB  instances  before  September 
1825y  when  the  statute  6  G.  4,  c.  16,  took  effect,  he  had  bought  cattle,  not  for 
the  mere  purpose  of  feeding  them  on  his  fiirm,  but  for  sale ;  and  that  he  had 
immediatdiy  sold  ^m  at  a  profit.  This  evidence  was  objected  to,  on  the  ground 
that  acts  of  trading  before  the  statute  were  not  admissible.  It  was  proved  fur- 
ther, that  the  bankrupt,  in  three  or  four  instances  after  the  passing  of  the  sta- 
tute, had  purchased  cattle,  not- for  the  purposes  of  his  fiirm,  but  for  sale,  and 
whwh  he  had  sold  again  in  Smithfield  market.  It  was  contended,  that  the 
phdntifb  were  at  all  events  entitled  to  nominal  damages  for  the  trespass  com- 
mitted by  the  defendants  in  entering  the  house  before  the  second  commission 
issued.  Upon  this  point  the  learned  Judge  reserved  liberty  to  the  defendants 
*17il  ^  lAO^®  ^  enter  a  *nonsuit.  As  to  the  other  point,  he  told  the  jury 
-^  that  the  trading  by  the  bankrupt  before  the  6  Gt.  4,  c.  16,  took  effect, 
was  not  of  itself  sufficient  to  support  the  commission,  but  that  he  thought  it  was 
evidence  for  them  to  consider,  in  explanation  of  the  acts  of  trading  subsequent 
to  the  statute ;  the  question  for  their  consideration  being,  whether  the  purchases 
of  cattle  after  the  statute  were  made  in  order  to  carry  on  the  fiurminff  business, 
or  for  a  purpose  wholly  unconnected  with  the  &rm,  vis.  that  of  sdling  again 
with  a  view  to  profit.  If  they  thought  the  purchases  were  made  with  the  latter 
object,  then  there  was  a  sufficient  trading  to  support  the  commission,  and  they 
ought  to  find  for  the  defendants.     The  jury  having  found  for  the  defendants, 

StarkSf  Seijt.,  now  moved  to  enter  a  verdict  for  the  plaintiffs  for  nominal 
damaces,  on  the  ground  that  the  plaintifiis  were  at  all  events  entitled  to  recover 
someUdng ;  because  the  first  trespass  committed  by  the  defendants  was  before 
the  issuing  of  the  second  commission,  and  the  first  commission  having  been  super- 
Bcded,  was  null  and  void.     And  for  a  new  trial,  on  the  ground,  first,  that  evi- 
dence of  the  acts  of  buying  and  selling  before  the  passing  of  the  last  bankrupt 
act,  6  G.  4,  c.  16,  ought  not  to  have  been  received,  b^use  a  trading  before 
that  statute  would  not  support  a  commission  sued  out  afterwards,  Surtees  v. 
Ellison,  7  B.  &  G.  750 ;  and,  secondly,  that  assuming  such  evidence  to  have 
been  admissible,  it  ought  to  have  stated  in  distinct  terms  to  the  jury  that  their 
verdict  was  not  to  be  founded  solely  on  the  trading  before  September,  1825. 
ncyr^-i       *Lord  Tentkrdsn,  C.  J.    I  am  of  opinion  that  the  acts  of  trading 
-*  before  the  statute  6  G-.  4,  c.  16,  came  into  operation  were  properly  re- 
ceived in  evidence ;  not  because  ihej  were  proof  of  a  trading  before  the  statute 
which  could  support  the  commission  issued  afterwards,  but  because  they  were 
proof  of  a  tradins  after  the  statute.    The  acts  of  trading  before  the  statute  were 
undoubtedly  evidence  to  the  extent  of  showing  that  he  had  begun  to  trade  befbre 
the  statute ;  and  then  the  acts  proved  after  the  statute  show  that  the  trading, 
which  had  begun  before,  continued  subsequently.     I  think  it  was  not  necessary 
for  the  Judge,  in  his  direction  to  the  jury,  to  distinguish  more  precisely  than  he 
did  between  ^e  first  and  the  latter  acts  of  trading,  and  that  his  doing  so  would 
only  have  had  the  effect  of  confusing  the  jury.     As  to  the  other  point,  the  plain- 
^Sa  are  not  entitled  to  recover  nominal  damages.     The  proof  of  a  valid  commis- 
non  founded  on  an  act  of  bankruptcy  prior  to  the  first  entry  of  the  defendants, 
ehows,  not  that  the  assignees  were  justified  under  the  first  commission  in  what 
they  did,  but  that  the  plaintifEsi  are  not  in  a  condition  to  say,  that  at  the  time 
when  the  alleged  trespass  was  committed,  they  had  any  cause  of  complaint. 

Ltttledals,  J.  I  am  of  the  same  opinion  on  both  points.  The  acts  of 
trading  prior  to  the  statute  were  evidence  to  show  quo  animo  the  other  acts  were 
done.  I  rather  doubted  whether  the  Judge  ought  not  to  have  told  the  jury,  in 
express  terms,  that  the  acts  of  trading  before  the  statute  ought  not  to  have  been 
made  the  foundation  of  their  verdict;  but,  on  the  whole,  I  think  the  distinction 
was  sufficiently  pointed  out. 

*1761    .  ^l^^^'^^'y  ^'    ^  ^^  0^  ^®  same  opinion.     The  plaintifb  were  not  en* 

^  titled  to  nominal  damages  on  the  around  that  the  defendants  first  entered 

by  virtue  of  the  superseded  commission,  because,  though  that  oommission  was 

w  no  effect,  and  therefore  no  justification  to  those  who  entered  under  it,  the 
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plaintiffs'  right  of  action  fails ;  for  the  honse^  being  leaaehcdd,  vested  in  the 
noes  under  uie  valid  commission,  by  relation,  firom  the  time  of  the  act  of  bank- 
ruptcy, and  the  plaintifib  cannot  sae  those  assignees,  and  the  persons  ftlMmttig 
under  them  for  trespasses  sabsequent  to  that  act.  The  other  question  is,  whe- 
ther the  acts  of  trading,  prior  to  the  passing  of  the  statute  6  G.  4,  c  16^  were 
admissible  in  evidenoe;  and  if  they  were,  Aether  the  Judge,  in  lua  address  to 
the  jury,  ought  to  have  distingnisb^d  between  those  which  w«re  prior,  and  those 
which  were  subsequent,  to  the  statute.  Now,  the  acts  of  trading  before  the  sta- 
tute were  admissible  to  prove  that  there  was  a  trading  at  that  time  by  the  bank- 
rupt, and  so  to  explain  the  acts  subsequent  to  the  statute,  and  to  i^ow  that  they 
were  a  part  of  one  continued  trading :  and  if  the  bankrupt  continued  to  trade 
after  the  new  act  of  parliament,  he  would  be  a  trader  within  its  meaning.  The 
evidence  being  admissible,  I  think  that  no  objection  can  be  taken  to  the  manner 
in  which  it  appears  that  the  learned  Judge  left  the  case  to  the  jury. 

Patteson,  J.  It  is  admitted  that  there  was  some  evidence  of  trading  mb' 
sequent  to  the  statute.  The  prior  acts  of  trading  were  eridence  to  show  the 
quality  of  the  subsequent  ones.  As  to  the  other  point,  this  was  a  leasehold  estate, 
and  the  assignment  relates  to  the  prior  act  of  bankruptcy.  Rule  refused. 

*A  rule  nisi  was  afterwards  obtained  for  entering  a  suggestion  on  the  r#t  i^y 
foU,  to  entitle  the  defendants  to  double  costs  pursuant  to  6  G-.  4,  c.  16,  >- 
B.44. 

Bi^^  Andreum  now  showed  cause.  Oanrnthers  v.  Payne^  5  Bingh.  270,  and 
Edge  V,  Parker,  8  B.  &  C.  697,  shows  that  the  first  part  of  the  forty-fourth  sec- 
tion, as  to  the  limitation  of  actions,  applies  only  to  actions  brought  against  eom- 
miasioners  or  other  officers  discharging  a  public  duty,  and  not  against  assignees 
or  others  for  the  purpose  of  trying  a  tusputed  |Mrivate  claim.  The  latter  part  of 
the  clause  is  evid^itly  confined  to  those  cases  whic^  are  oontempiated  in  the 
first.  The  assignees,  then,  here,  are  not  entitled  to  double  costs.  And  as  to 
Odell,  he  cannot  claim  double  costs  under  the  statute,  since  he  was  actins  gene- 
rally under  the  authority  of  the  assignees,  and  not  upon  any  warrant  to  him  as 
messenger^  for  no  evidence  of  such  warrant  was  given  at  the  trial.  If  the 
assignees,  therefore,  are  not  within  the  section,  the  other  d^endant  is  in  the 
same  situation.  He  could  not  have  been  acting  as  messenger  before  the  valid 
commission  issued,  and,  as  to  that  part  of  the  transaction,  he  could  only  justify 
under  the  assignees. 

Campbeil  and  Dodd^  conird.  Edge  t^.  Parker  and  Oarruthers  v,  Payne  were 
decided  on  the  first  part  of  the  section  limiting  actions  to  three  calendar  months 
after  the  act  done,  whereas  this  case  depends  on  the  latter  part  of  the  elanse,  on 
which  no  decicdon  has  been  pronounced.  As  to  the  defendant  Odell,  there  was 
evidence  given  at  the  trial  that  he  was  acting  in  his  ^capacity  of  messen-  r«-t  ^o 
ger  under  a  warrant,  and  not  merely  under  the  general  authority  of  the  ^ 
assignees.  If  it  was  not  folly  proved,  it  was  because  the  fact  was  admitted. 
He,  therefore,  at  all  events,  is  entitled  to  double  costs. 

Lord  Tbnterden,  C.  J.  It  has  been  held,  in  the  cases  dted,  that  the  first 
part  of  the  forty-fourth  section  does  not  apply  to  actions  against  assignees ;  and 
if  those  decisions  be  correct,  there  is  no  ground  for  saying  that  the  latter  part 
of  the  section  applies  to  such  actions.  The  assignees,  therefore,  are  clearly  not 
entitled  to  double  costs.  Nor  will  Odell  be  so  entitled,  if  he  acted  merely  in 
aid  of  the  assignees  without  a  warrant  from  the  commissioners.  We  will,  before 
we  pronounce  our  jud^ent,  inquire  of  the  learned  Judge  who  tried  the  case 
whether  the  fact  that  Odell  acted  under  a  warrant  from  iSe  commissioners  was 
either  proved  or  admitted. 

On  a  subsequent  day  Lord  Tenterden  said  that  the  learned  Judge  had  in- 
formed the  Court  that  no  evidence  had  been  given  to  show  that  Odell  nad  acted 
under  a  warrant  from  the  commissioners ;  nor  had  that  fiict  been  admitted. 
That  being  so,  he  must  be  considered  as  having  acted  in  aid  of  the  assignees ; 
and  must  stand  in  the  same  situation  with  them  as  to  costs. 

Rule 
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^Ttii     *JOHN  BLAOHFORB,  Ge&t.,  one,  Ao.,  v.  HENBT  DOD 
^'^J  and  CHARLES  DOD.    Jprtf  20. 

In  an  metion  by  ftn  attorney  for  malieioualy,  and  without  probable  oaoBe,  Indicting  him  for  sending 
a  threatening  letter,  it  appeared^  that  his  elienti  having  inquired  of  the  defendants  as  to  tha 
tmth  of  a  rapreeentaHon  made  by  a  person  who  had  oflfered  to  bay  goods  of  them,  the  defend- 
tuts  replied,  that  they  would  not  be  responsible  for  the  price  of  tiie  goods,  but  believed  the 
person  had  the  employment  he  represented.  The  goods  were  then  supplied  to  him.  His  repre« 
aentatian  tamed  out  to  be  false,  and  the  plaintiff,  by  direction  of  his  oUents,  wrote  a  letter  ta 
defendants,  demanding  payment  of  them  of  the  price  of  the  goods  obtained  from  his  client! 
throo^h  the  defendants'  representation,  and  stating  that  the  circumstances  made  it  incumbent 
on  his  clients  to  bring  the  matter  under  the  notice  of  the  public,  if  the  defendants  did  not 
immediately  discharge  the  amount,  and  that  he  had  instruc^ons  to  adopt  proceedings  if  the 
matter  were  not  arranged  in  the  course  of  the  morrow ;  and  that  as  those  measures  would  be 
of  aerioos  eonsequenee  to  the  defendants,  he  hoped  they  would  prevent  them  by  attention  to 
his  letter.  The  defendants  were  then  summoned  before  a  magistrate,  to  answer  a  charge  of 
obtaining  goods  under  ftdse  pretences.  The  plaintiff  served  the  summons  and  attended  with 
^is  elients,  and  the  complaint  was  dismissed.  The  defendants  afterwards  indicted  the  plaintiff 
for  sending  a  threatening  letter  contranr  to  the  7  A  8  G.  4,  c  S9,  s.  8,  and  he  was  acquitted. 
On  the  tarial  in  this  action,  the  Judge,  without  leaving  any  question  to  the  jury,  decided  that 
there  was  reasonable  and  probable  cause  for  preferring  the  indictment : 

Held,  that  that  decision  was  correct,  and  that  the  evidence  did  not  raise  a  question  of  fact  for 
the  jniy,  whether  the  defendants  bonft  fide  believed  that  they  had  a  reasonable  cause  for  indict- 
ing, but  a  pure  question  of  law  for  the  Judge,  whether  the  defendants  had  such  reasonable  cause. 

This  waa  an  action  against  the  defendants  for  malicioasly  and  withont  any 
reasonable  or  prol)able  canse,  indicting  the  plaintiff  for  knowingly  and  felonionsly 
sending  the  defendants  a  threatening  letter  (which  was  partioolarly  set  ont  in 
the  inmctment,  and  in  the  declaration),  with  intent  to  extort  money.     Plea,  not 
ffoilty.     At  the  trial  before  Lord  Tenterden,  G.  J.,  at  the  London  sittings  after 
ust  term,  the  following  appeared  to  be  the  facts  of  the  case : — On  the  5th  of 
Pebmary,  1830,  a  man  dree»ed  in  seaman's  apparel  oai&e  to  the  warehonse  of 
Messrs.  Blachford,  who  sold  charts,  sextants,  qnadrants,  &c.,  and  stated  his  name 
to  be  Forbes ;  that  he  was  mate  of  a  yessel  called  the  Malvina,  of  whidi  Messrs. 
Graham  and  Sons  Were  owners;  and  that  being  about  to  sail  for  Malaga,  he 
wanted  a  qnadrant  and  some  charts.     The  price  was  SZ.  18«.,  and  not  haying 
*1801  ^^^y  money  to  pay  for  them,  *he  offered  a  note  which  purported  to  be 
-*  drawn  by  the  captain  of  the  Malyina  on  Graham  and  Sons  for  a  month's 
wages.     Mr.  mlHam  Blachford,  the  partner  then  in  the  warehouse,  proposed  to 
inquire  of  Graham  and  Sons  whether  Forbes  was  the  person  whom  he  represented 
himself  to  be;  upon  which  the  latter  observed  that  the  owners  did  not  like  to 
be  troubled,  and  requested  that  Mr.  Blachford  would  apply  to  the  defendant^ 
who  were  ship  brokers.     Mr.  Blachford  sent  to  the  defendants  to  make  the 
inquiry,  and  one  of  the  defendants  said,  that  he  would  not  be  answerable  for 
payment  of  the  note,  but  that  he  believed  Forbes  was  mate  of  the  Malvina. 
Messrs.  Blachford  then  furnished  Forbes  with  the  quadrant  and  charts,  and  took 
fbm  him  the  note  on  tiie  owners  for  8^.  18«.     On  Monday  the  8th  of  February, 
Messrs.  Blachford  were  informed  by  Forbes  that  the  representation  made  by  him 
was  fiilse,  and  instructed  the  plaintiff,  as  their  attorney,  to  write  a  letter  to  the 
defendants  on  the  subject.     He  accordingly  wrote  the  letter  set  out  in  the  indict- 
ment   The  contents  were  seen  and  approved  of  by  Mr.  W.  Blachford  before  it 
was  Bent.    It  was  in  the  following  terms: — ^^'llth  February,  1880.    1  am 
directed  by  Messrs.  R.  and  W.  Blachford  of  the  Minories,  to  apply  to  you  for 
^e  purpose  of  demanding  a  payment  of  8^.  18s.  for  goods  obtained  from  them 
through  a  reference  from  your  firm,  under  circumstances  which  make  it  incum- 
bent on  them  to  bring  the  matter  under  the  notice  of  the  public,  if  yon  do  not 
immediately  discharge  the  amount.     I  have  my  clients'  instructions  to  adopt 
proceedings  if  the  matter  be  not  arranged  in  the  course  of  to-morrow;  and  as 
the  nature  of  those  measures  will  be  of  serious  consequence  to  you,  I  hope  yo« 
*1811  ^^  ^^  ^^^  propriety  of  ^preventing  them  by  your  attention  hereto.'' 
On  the  15th  of  February,  the  pkintiff,  hj  direction  of  his  cKents,  applied 
to  the  Icid  mayor  for  a  warrant  against  the  defendants  for  aiding  Forbes  in  ob- 
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tuning  goods  from  Messrs.  Blachford  under  &lse  pretences.  The  officer  of  the 
lord  mayor  made  out  a  sommonsy  which  was  afterwards  served  bj  the  plaintiff'  on 
the  defendants,  calling  on  them  to  appear  before  the  lord  mayor  on  tne  18th  of 
February,  to  answer  a  charge  of  obtaining  goods  under  false  pretences,  with 
intent  to  defraud  Messrs.  Blachford  thereof.  On  that  day  the  plaintiff,  acoom« 
panying  his  client,  appeared  before  the  lord  mayor,  who  thought  the  charse  waa 
not  made  out,  and  dismissed  the  complaint.  On  the  26th  or  February,  tne  de- 
fendants gave  the  plaintiff  notice  that  they  intended  to  prefer  a  bill  against  hinn 
at  the  next  Old  Bailey  sessions,  for  sending  a  threatening  letter,  contrary  to  the 
statute  7  &  8  O.  4,  c.  29,  s.  8,  and  at  the  May  sessions  they  preferred  an  indict- 
ment against  the  plaintiff  ^which  was  that  set  forth  in  the  declaration)  for  felo- 
niously sending  the  defenaants  a  letter,  threatening  to  accuse  them  of  having 
obtained  goods  under  false  pretences  from  B.  and  W.  Blachford,  with  intent,  by 
such  letter,  to  extort  money  from  the  defendants;  and  also  for  feloniously  send- 
ing the  defendants  another  letter,  demanding  4noney  from  them  with  menaces, 
&c.  Upon  that  indictment  the  plaintiff  was  tried  and  acquitted.  It  was  con- 
tended on  the  part  of  the  defendants,  that  the  letter  written  by  the  plaintiff 
showed  reasonable  cause  for  instituting  the  prosecution;  the  writer^s  object  being 
manifestly  to  threaten  the  defendants  with  public  exposure  by  a  criminal  pro- 
ceeding; and  the  letter,  in  its  terms,  importing  a  demand  of  money  with  menace, 
within  the  meaning  of  7  &  8  O.  4,  c.  29,  s.  8.  But  assuming  that  to  be  r*i  oo 
*doubtful  on  the  mce  of  the  letter,  still  it  was  said  that  the  purpose  to  ^ 
obtain  payment  of  the  8Z.  ISs.  by  accusing  the 'defendants  of  having  by  fidee 
pretences  induced  Blachfords  to  part  with  their  goods,  appeared  clearly  frt>m  the 
language  of  the  summons  obtained  from  the  lord  mayor,  and  served  upon  the 
defenduits.  The  plaintiff's  counsel  insisted  that  it  was  a  question  of  fact  to  be 
submitted  to  the  juir,  whether  the  defendants  believed  that  tney  had  good  ground 
for  preferring  the  mdictment ;  but  Lord  Tenterden  was  of  opinion  that,  there 
being  no  fdj^i  in  dispute,  probable  cause,  or  the  want  of  it,  was  wholly  a  ques- 
tion of  law;  and  that  as  there  was  no  plausible  pretext  for  demanding  the  money 
from  the  defendants,  the  latter  had  reasonable  and  probable  cause  for  indicting : 
he  therefore  nonsuited  the  plaintiff. 

Campbell  now  moved  for  a  new  trial.  First,  the  question  was,  whether  the 
defendants  believed  they  had  probable  cause  for  indicting  the  plaintiffs  for  send- 
ing the  letter,  and  this,  as  a  question  of  fact,  ought  to  have  been  left  to  the  jury. 
Secondly,  assuming  that  it  was  a  pure  question  of  law,  the  facts  proved  showed 
that  ihey  had  no  reasonable  or  probable  cause  for  preferring  the  indictment.  As 
to  the  furst  point,  in  Ravenga  v.  M'Intosh,  2  B.  &  C.  698,  which  was  an  action  for 
a  malicious  arrest,  it  was  left  to  the  jury  to  say  whether  the  defendant,  when  he 
made  the  arrest,  acted  bonft  fide  upon  the  opimon  of  his  legal  adviser,  believing 
that  he  had  a  good  cause  of  action;  and  this  Court  held  the  direction  right. 
The  defendant's  motive  and  state  of  mind  were  the  material  Question,  and  that 
the  jury  were  to  determine.  In  Nicholson  v,  Coghill,  4  B.  a  C  21,  where  the 
defendiuit  had  been  the  actor  *in  putting  an  end  to  the  former  proceed-  r^-i  oq 
ings,  vis.  by  voluntarily  discontinuing  them,  and  there  had  been  a  very  >- 
short  interval  between  the  arrest  and  the  abandonment  of  the  action,  the  absence 
of  probable  cause,  and  malice  on  the  part  of  the  defendant,  were  held  to  be  mat- 
ter for  the  consideration  of  the  jury.  So  in  this  case,  it  ought  to  have  been  left 
to  the  jury  to  say  whether  the  defendants  believed,  at  the  time  when  they  pre- 
ferred the  indictment,  that  the  pUd^tiff  was  guilty  of  the  offence  for  which  tney 
caused  him  to  be  indicted.  The  letter  itself,  the  summons,  and  the  notice,  were 
evidence  to  go  to  the  jury,  that  the  defendants  did  not  believe  the  charge,  and 
that  they  acted  from  a  corrupt  motive.  If  probable  cause  be  a  pure  question  of 
law,  it  must  admit  of  being  propounded  so  as  to  be  applicable  to  all  cases.  But^ 
assuming  it  to  be  a  mere  mference  of  law  resulting  from  the  fieusts  proved,  the 
&ir  conolosion  here  is,  that  the  defendants  had  no  probable  cause  for  preferring 
the  indictment.  The  letter  could  not  constitute  an  offence  within  the  statute  7 
ft  8  G-.  4|  o..29|  s.  8^  which  enactS|  that  if  any  person  shall  knowingly  send  or 
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deliTer  anj  letter  demanding  of  any  other  with  menaoee,  and  withoat  any  rea- 
sonable or  probable  eanae,  any  money,  fto.,  or  accusing  or  threatening  to  accuBe 
any  person  of  a  transportable  offence  with  intent  to  extort  money,  every  such 
person  shall  be  gailty  of  felony.  Sorely  the  plaintiff's  clients  had  reasonable 
ground  for  demanding  the  money  from  the  defendants.  The  plaintiff  himself 
wrote  the  letter  as  attorney,  and  he  did  so,  not  for  the  purpose  of  extorting 
money  for  his  own  benefit,  but  of  compelling  payment  to  his  clients  of  a  sum 
which  they  had  ground  for  belieying  the  defendants  ought  to  pay.  The  letter 
*1ft4.1  ^^^  ^"^  °^^  import  a  threat  *to  indict  the  defendants  for  obtaining 
^  goods  by  a  false  pretence. 
Lord  TsNTXRDEN,  C.  J.     I  think  there  ought  not  to  be  any  rule.     The  first 

Suestion  is,  Whether  I  ought,  under  the  circumstances  of  this  case,  to  have 
added  that  the  defendants  had  or  had  not  reasonable  or  probable  cause  for  pre- 
ferring the  indictment  against  the  plaintiff,  or  to  have  left  that  wholly  or  in  part 
to  the  jury.  Then,  supposing  I  was  at  liberty  to  decide  that  point,  the  next 
question  is,  whether  my  decision  was  right.  As  to  the  first  point,  it  is  difficult 
to  lay  down  any  general  rule  as  to  the  cases  where  the  opinion  of  a  jury  should 
or  should  not  be  taken.  I  have  considered  the  correct  rule  to  be  this :  if  there 
be  any  het  in  dispute  between  the  parties,  the  Judge  should  leave  that  auee- 
tion  to  them,  telling  them  if  they  should  find  in  one  way  as  to  that  fact,  tnen, 
in  his  opinion,  there  was  no  probable  cause,  and  their  verdict  should  be  for 
the  plaintiff;  if  they  should  Sud  in  the  other,  then  there  was,  and  their  ver- 
dict should  be  for  the  defendant.  In  this  case  there  was  not  one  disputed 
£siet.  The  letter,  which  was  the  subject  of  the  indictment,  was  written  by  the 
plaintiff,  who  was  an  attorney,  at  the  instance  of  his  clients,  but  they  left  it 
to  him  to  frame  it  according  to  his  own  judgment.  His  profesdonal  character 
would  not  protect  him  from  an  indictment  if  the  letter  was  for  a  purpose  and 
with  an  intent  contrary  to  law.  It  was  sent  to  the  defendants  on  the  11th  of 
February.  On  the  15th  of  February  the  summons  was  issued  for  them  to  appear 
before  the  Lord  Mayor  on  a  charge  of  obtaining  goods  under  fidse  pretences,  and 
*18^1  ^^  ^^  ^^^^  ^^  parties  (the  plaintiff  attending  with  his  clients)  appeared 
-'  *before  the  Lord  Mayor,  and  he  dismissed  the  complaint. 
There  being,  therefore,  no  fact  in  dispute,  it  becomes  a  pure  question  of  law 
whether,  under  the  circumstances  of  this  case,  the  defendants  had  reasonable  or 
probable  cause  for  preferring  the  indictment  against  the  plaintiff.  Independently 
of  the  summons  and  of  the  proceeding  consequent  on  it,  I  think  the  fiur  conclu- 
sion  to  be  drawn  from  the  letter  itseu  was,  that  it  was  written  to  obtain  frt>m  the 
defendants  a  sum  of  money  which  the  party  claiming  it  had  not  the  least  pretence 
to  demand,  and  if  that  be  so,  there  was  reasonable  and  probable  cause  for  pre- 
ferring the  indictment.  But  assuming  that,  independently  of  the  summons, 
that  point  may  be  doubtful,  coupling  the  other  fiicts  with  the  summons  I  think 
there  is  no  doubt  whatever. 

The  case  of  Ravenga  v.  M'Intosh,  2  6.  &  C.  693,  has  been  relied  upon,  and 
an  attempt  has  been  made  to  draw  a  general  rule  from  a  case  in  its  own  circum- 
stances very  peculiar  and  specific,  ^ere  it  was  clear  from  the  plaintiff's  case 
that  the  defendant  had  no  demand  whatever  on  the  plaintiff  for  the  sum  for  which 
he  arrested  him ;  the  defendant,  therefore,  primft  facie,  had  no  reasonable  or 
probable  cause  for  making  that  arrest.  But  his  defence  was  that  he  acted 
honestly  in  arresting,  because  he  proceeded  on  tl^e  opinion  given  him  by  his 
l^gal  adviser,  and  to  show  that,  he  gave  in  evidence  the  opinion,  founded  on  a 
statement  made  by  himself.  Such  a  defenco  necessarily  introduced  a  question 
of  fact  whether  he  did  act  honestly  on  the  fidth  of  the  opinion  which  he  had 
M861  ^^^^^>  believing  that  the  party  might  lawfully  be  *arresteH.  That 
-*  question,  therefore,  was  unavoidably  left  to  the  jury. 
LiTTLSDALE,  J.  In  Order  to  raise  the  question  of  probable  cause,  the  facts 
whksh  are  to  enaUe  the  Judge  to  decide  whether  there  be  probable  cause  or  not, 
Bmst  be  first  ascertained.  Li  this  case,  therefore,  it  was  necessanr,  in  the  first 
histance,  to  ascertain  whether  the  letter  was  sent  by  the  plaintiff.    That  was 
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prored.  So  wu  the  fact  of  the  snmmoDS  having  issuod,  and  senred  hj  tile  plain- 
tiff, and  of  the  parties  haying  attended,  npon  that  summons,  hefore  the  Lovd 
Mayor.  Then  what  was  there  more  to  be  ascertained  by  the  jury  f  It  was  not 
a  question  of  &ct  for  them  whether  the  defendants  beHered  mat  they  had  good 
ground  for  indicting  the  phuntiff,  but  ail  the  material  &ctB  being  ascertainedy  it 
was  for  the  Judge  to  say  whether  the  defendants  had  reasonable  or  probable 
cause  for  so  doing.  It  being  then  a  question  for  the  Judge,  I  think  that,  inde- 
pendently of  the  summons,  it  was  sufficiently  shown  ihii  there  was  probaUe 
cause,  but  assuming  that  to  be  doubtful,  the  summons  makes  it  dear. 

Parks,  J.  It  haying  been  proyed  that  the  plaintiff  was  ^e  writer  of  the 
letter  to  the  defendants,  it  became  a  question  on  the  construction  of  that  doea- 
mmt,  whether  there  was  probable  cause  for  preferring  the  indictment.  I  tiiink 
that  of  itself  was  sufficient  to  justify  the  charge ;  and  it  was  for  the  Judge  to 
construe  the  written  instrument,  ana  to  decide  whether  the  letter  did  not  import 
that  the  plaintiff  was  about  to  accuse  the  defendants  of  obtaining  goods  under 
fiJse  pretences.  I  think  the  fair  construction  of  the  lett^  is,  that  the^party  r^n  qiv 
by  whom  it  was  written  intended  to  make  that  charge  against  the  defied-  *- 
ants,  for  the  writer  speaks  of  circumstances  which  render  it  incumbent  on  hit 
clients  to  bring  the  matter  under  the  notice  of  the  public,  and  of  the  serioue  con- 
sequences to  the  defendants  if  the  money  be  not  paid ;  and  if  so,  it  is  also  clear 
that  the  object  in  writing  was  to  extort  money  fi[t)m  the  defendants :  the  letter 
itself,  therefore,  afforded  a  reasonable  sround  for  preferring  the  indictment, 

Pattxson,  J.  The  nonsuit  was  rignt.  There  was  no  net  whateyor  to  leare 
to  the  jury.  In  Bayenga  v.  M'Intosh,  the  defendant  acted  upon  a  document  lie 
had  obtained  from  another,  namely,  the  opinion  of  a  prc^ssional  man  giyen  on 
a  statement  which  he  had  submitted,  and  a  question  of  &ot  arose  whether  he 
acted  honestly  upon  the  fidth  of  that  opinion,  or  whether  he  intended  it  to  serve 
as  a  colour  for  we  proeeedings  which  ne  contemplated.  Here  the  qaestion  of 
probable  cause  depends  on  a  document  coming  from  the  plaintiff  himself,  yis. 
the  letter  sent  and  written  by  him  to  the  defendant;  and  the  only  questiMi  le, 
whether  we  are  justified  in  point  of  law  in  giying  to  that  letter  the  construc^on 
that  it  contained  a  threat  of  charging  the  defendants  with  endeayouring  to  obtain 
goods  under  fiilse  pretences.  The  defendants  are  threatened  with  serious  ccmse- 
auences ;  the  writer  of  the  letter  eyidently  refers  to  a  criminal  proceeding,  and 
tnat  must  be  a  prosecution  for  a  fidse  pretence.  I  concur  therefore  in  thmkin^ 
that  the  letter^  mdependently  of  the  summons,  showed  a  reasonable  and  proba- 
cause.  Rule  refused. 


'f 


♦WILKINS  and  Another  v.  JADIS.    April  20.  [*188 

A  presenlmcni  of  »  blU  of  exohMge  for  pajmemt  at  a  Iioom  in  London,  whert  it  la  nude  pajabloy 
at  eight  o'clock  in  the  eyenins  of  the  day  when  it  beeomes  dne,  is  niffioient  to  charge  ^» 
draweri  although  at  that  hoar  the  hoose  be  shot  ap,  and  no  person  there  to  pay  the  bilL 

This  was  an  action  by  the  plaintiff  as  endorsees,  against  the  defendant,  as 
the  drawer,  of  a  bill  of  exchange  for  8502.  accepted  by  one  Townsend,  payable 
at  No.  15,  Godliman  Street,  Doctors  Commons.  At  the  trial  before  Lord  Ten- 
terden,  0.  J.,  at  the  Middlesex  sittings  after  last  term,  the  only  question  was, 
whethw  the  bill  had  been  duly  presented  for  payment  so  as  to  charge  the  drawer. 
Between  seyen  and  eight  o'clock  of  the  eyenine  of  the  day  when  it  became  due, 
a  notary's  clerk  went  with  it  to  No.  15,  Oodliman  Street.  The  door  of  the 
house  being  shut,  he  rang  the  bell,  and  knocked,  but  no  answer  was  giyen. 
Lord  Tenterden  was  of  opinion  that  the  presentment  was  sufficient,  and  a  yerdict 
was  found  for  the  plaintiff. 

Campbell  now  moyed  for  a  new  trial.  It  may  be  conceded,  that  if  the  house 
had  been  open  the  presentment  would  haye  been  sufficient.  A  presentment  out 
of  the  hours  of  business  to  a  banker  in  a  place  where,  by  the  known  custom  of 
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thai  plaooy  iU  persona  of  bit  ddacription  leave  off  buBinees  at  stated  hoxas,  ia 
insnfficient;  but  to  aa  aooeptor  not  so  oirGoinstanced,  as  an  ordinary  trader,  it 
haa  been  bold  tbat  eigbt  o'olook  in  tbe  evening  was  not  aa  unreasonable  bonr 
£ar  presentm^at,  Bardaj  v.  Bailey,  2  Campb.  527,  Morgan  v.  Davison,  1  Starkioi 
114.  in  botb  tboae  cases,  bowever,  tbe  boose  was  open,  and  tbere  was  a  servant 
^1S<)1  *^^  aooeptor  at  tbe  place  wbere  tbe  bill  was  made  payable.  Hera 
^  tbe  bolder,  by  omitting  to  present  till  so  late  an  boor,  took  on  bimaelf 
the  risk  of  finding  tbe  bouse  shut  up,  and  no  person  to  pay  tbe  bilL  A  pro- 
seatment  at  twelve  o'dook  at  nigbt,  dearly  would  not  be  sufficient 

Lord  TsNTERDSN,  0.  J.  As  to  bankers,  it  is  established  with  reference  to  a 
well  known  rule  of  trade,  tbat  a  presentment  out  of  tbe  hours  of  business  is  not 
raffiflient;  but  in  otber  cases  tbe  rule  of  law  is,  that  tbe  bill  must  be  presented 
at  a  reasonable  hour.  A  presentment  at  twelve  o'clock  at  night,  when  a  person 
has  retired  to  rest,  would  be  unreasonable ;  but  I  cannot  say  tbat  a  presentment 
between  seven  and  eigbt  in  the  evening  is  not  a  presentment  at  a  reasonable  timeu 
LiTTLEDALX,  J.,  concurred. 

Parks,  J.  A  bill  or  note  must  be  presented  for  pavment  at  a  banker's  in  tbe 
usual  hours  of  business,  but  in  all  otber  cases  it  must  be  presented  at  a  reason- 
able time.    I  think  dght  in  tbe  evening  was,  in  tbis  case,  a  reasonable  hour. 

Pattxson,  J.  The  q^uestion  to  be  considered  is,  whether  the  lall  was  pr^ 
sented  at  tbe  place  appomted  within  a  reasonable  time,  not  whether  any  persoa 
was  tbere  to  reoeive  it.  I  think  the  bill  in  tbis  case  was  presented  at  a  reason- 
able hoar.  Bule  refused. 


«liM]  ^NORMAN  V.  BELL  and  Another.    J^  2L 

When  ft  ton  of  oom  had  been  onBtommrilf  taken  hy  dipping  into  the  Mok  so  as  to  bring  oat  a 
certain  qnantitj,  and  the  eoHeetor  raried  from  the  proper  mode  fby  noeeping  instead  ott^fHng 
tha  toll),  to  as  to  take  more;  Held,  that  ttoTer  lay  againit  him  for  tha  ezoesB. 

Troyse  for  wheat,  Ac.  Plea,  not  guilty.  At  the  trial  before  Parke,  J.,  at 
the  Carlisle  Spring  assises,  1831,  it  appeared,  that  in  November  preceding  the 
defendant  was  employed  to  take  toll  of  corn  for  tbe  Earl  of  Egremont  in  Cock* 
ermouth  market.  lUke  toU  was  taken  by  putting  tbe  hand  into  tbe  sack  of  com 
as  it  stood  in  the  market,  taking  out  a  bandfiu,  and  placing  it  in  a  bowl  held 
near  the  top  of  tbe  sack :  and  tbe  complaint  in  this  action  was,  tbat  the  defend* 
ant  bad  varied  from  the  mode  previously  used,  so  as  to  bring  away  a  quantity 
exceeding  the  lawful  tolL  Tbe  regular  mode  was  described  as  lifting,  that  prac- 
tised by  Uie  defendant  as  sweeping.  It  was  objected,  on  behalf  of  the  defendant, 
that  trover  was  not  maintainable.  Tbe  learned  Judge  overruled  tbe  objection^ 
and  tbe  jury  found  a  verdict  for  the  plaintiff  with  nominal  damages. 

F.  Pollock  now  moved  for  a  new  trial.  The  question  in  this  case  is  as  to  the 
form  of  action,  which  has  subjected  the  defendant  to  tbe  expense  of  proving  title 
to  tbe  tolls,  when  it  ultimately  turned  out  that  the  real  matter  of  complaint  was 
only  an  excessive  taking.  If  the  defendant  bad  been  a  wrong-doer  in  the  whole 
of  his  proceeding,  there  would  have  been  no  difficulty ;  but  here,  the  right  to 
some  toll  being  admitted,  tbe  action  is  brought  in  respect  of  part  of  the  com 
taken.  How  is  that  part  to  be  distinguished  in  a  mixed  quantity  ?  [Lord  Tsn- 
*ld11  ^^^^^^9  ^'  <'•  ^^^  mixing,  in  the  present  case,  ^is  the  defendant's  own 
-■  act.]  There  are  cases  where  it  has  been  held,  that  a  party  mixing  bis 
poperty  with  that  of  another,  sO  that  they  become  undistinguisbable,  shall  lose 
iiis  own  ;(a)  but  that  has  been  where  the  act  was  altogether  wrongful,  and  not, 
as  in  this  case,  done  bonft  fide  and  with  a  foundation  of  right,  though  in  excess. 
Trover  does  not  lie  fer  an  excessive  distress ;  it  is  tme,  the  reason  of  this  is  said 
to  be,  that  tbe  action  in  such  case  must  be  founded  on  the  statute  of  MarlbridgCi 

(a)  Sea  2  Black.  Comm.  ifii,  Warda  «.  Syre,  2  Bnlit  323,  Yin.  Abr.  Propwt^,  (E>. 
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which  givefl  the  remedy,  but  it  may  be  doabted  whether  that  ii  the  only  noimd.(a) 
[LiTTLEDALE,  J.  SuppOBe  a  sheriff,  haTing  a  fi.  fiu  to  ezeoate  for  IDO/.,  sdies 
and  sells  to  the  yalue  of  200/.,  will  not  trover  lie  ?]  There  the  knocking  down 
of  each  parcel  of  goods  to  the  buyer  is  a  distinct  act ;  and  if  the  sheriff  went  on 
selling  after  he  had  received  money  enough  to  answer  the  debt,  there  would  be 
no  difficulty  in  saying  where  the  mjury  began.  Here  that  is  impossible.  If 
detinue  had  been  brought  and  judgment  obtained,  the  sheriff  would  not  have 
known  what  to  deliver  to  the  plaintiff. 

Lord  Tentsbden,  C.  J.  The  plaintiff,  by  adopting  this  form  of  action,  has 
certainly  subjected  the  defendant  to  considerable  difficulty  and  expense,  in  con- 
sequence of  the  generality  of  the  pleadings.  On  the  other  hand,  the  proceed- 
ing has  its  conveniences ;  but  the  question  is  not,  now,  on  which  side  the  advanta^ 
prq>onderates ;  we  must  take  the  kw  as  we  find  it.  The  defendant  in  this  case 
was  entitled  to  take,  as  toll,  a  certain  quantity  of  com,  amounting  perhaps  to  a 

Sint.  He  takes  a  pint  *and  a  half.  There  is  no  doubt  that  he  is  a  wrong-  p»«i  go 
oer :  the  question  is  as  to  the  form  of  action.  K  the  declaration  h^  ^ 
been  in  trespass,  the  defendant  must  have  justified  by  a  prescriplion  to  take  so 
much  com  for  toll,  and  on  proof  that  he  had  taken  more,  he  would  undoubtedly 
have  been  liable  on  account  of  the  excess.  If  this  woi:dd  have  been  so  in  an 
action  of  trespass,  I  think  in  the  present  form  of  action  the  result  must  be  the 
same. 

LiTTLEDAiiE,  J.,  concurred.(&) 

Parke,  J.  This  case  may  be  made  clear  bv  considering  how  it  would  have 
stood  if  this  defence  had  been  specially  pleaded  in  an  action  of  trespass.  Sup- 
pose, to  a  declaration  in  that  form,  the  defendant  had  pleaded  a  prescription  to 
take  a  certain  toll  of  com,  amounting  to  one  handful,  and  that  he  took  in  pur- 
suance of  such  prescription ;  and  the  plaintiff  had  alleged  in  his  replication  or 
new  assignment  a  taking  of  two  handfuls,  or  more  than  one  handful,  would  such 
replication  or  new  assiffument  have  been  sood  as  supporting  the  declaration,  or 
would  it  have  been  bad  on  demurrer  ?  ifbad,  the  present  application  is  rightly 
made ;  if  good,  it  is  not ;  and  if  the  plaintiff,  on  such  pleadings  in  trespass, 
would  have  been  entitled  to  recover,  he  is  certainly  entitled  to  recover  in  thia 
action  of  trover ;  for  a  plaintiff  may  always  bring  an  action  of  trover  where  an 
action  of  trespass  de  bonis  asportatis  would  lie.  Now  it  appears  to  me  that  a 
replication,  in  trespass,  that  the  ^defendant  had  taken  more  than  the  r^i  aq 
quantity  claimable  under  the  prescription,  would  clearly  have  been  suffi-  ^ 
dent  in  point  of  law;  and,  therefore,  this  action  may  be  supported. 

Patteson,  J.  I  am  as  much  averse  as  any  one  to  the  generality  in  pleading, 
which  tends  to  introduce  confusion.  But  this  is  a  case  in  which,  if  the  pre- 
scription had  been  specially  pleaded  in  an  action  of  trespass,  there  can  be  no 
doubt  what  the  result  would  have  been ;  and  if  the  plaintiff  would  have  reco- 
vered in  trespass  on  such  proceedings,  he  b  also  entitled  to  recover  in  the  present 
form  of  action.  Rule  refused. 

{aS  8oe  Lynne  v.  Moody,  2  Stn.  851.    • 

(6)  At  the  time  when  this  case  was  decided,  the  learned  Judge  expressed  some  doaht  whether 
the  plaintiff  ought  not  to  hare  hronght  a  special  action  on  the  case  |  bnt  on  the  following  day  he 
stated  in  Court,  that,  on  looking  into  the  anthoritieSy  he  thought  the  action  maintainable  in  the 
present  form. 


ntvma  «.  bichabdson.  Apru  22. 

A  mortgagee  effected  policies  at  two  offices  on  a  ship,  rained  In  each  policy  at  80002.,  and  the 
■hi]i  being  lost,  he  received  on  the  two  insurances  87002.  An  action  being  brought  against  him 
by  one  set  of  underwriters  to  reooTcr  back  their  proportion  of  the  sum  paid,  abore  80002.,  and 
l^e  ifue«tion  being,  whether  the  defendant  had  received  more  than  the  actual  value  of  the  ship, 
insurable  and  insured  by  him :  Heidi  mat  n  was  properly  submitted  to  the  jury,  whether,  in 
affecting  the  policies,  the  defendant  meant  to  insure  his  own  interest  only,  or  that  of  the  mori* 
gagor  uso :  a  mortgagee,  at  least  since  the  register  act  6  G.  4,  0. 110,  not  beinr  an  owner  to 
any  greater  extent  than  that  of  the  valna  mort^ged,  and  the  mortgagee  oontinnmg  an  ownic. 
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AsstJMPSiT  for  money  had  and  reoMTed ;  plea,  the  general  issue.    At  the 
trial  before  Lord  Tenterden,  C.  J.,  at  the  sittings  in  London  after  last  Hilary 
term,  the  ebconurtanoes  appeared  to  be  as  follows : — ^The  defendant,  Bichardson, 
effected  a  polioy  of  insoranoefor  2000/.,  on  the  ship  Swiftsure  yalued  at  8000/., 
with  the  Alliance  Marine  Lisnrance  Company,  on  behalf  of  which  this  action 
was  bron^t  by  the  plaintiflf,  as  chairman,  pursuant  to  act  of  parliament.     The 
defendant  had  previously  insured  the  same  vessel,  valued  at  uie  same  amount, 
*1Qi.l   ^^  another  company  for  1700/.     The  ^ship  was  lost,  and  he  received 
-^  the  amount  of  the  insurances  from  both  companies,  the  Alliance  not  being 
then  aware  of  the  first  insurance.    It  also  appeared  that  the  defendant  was  inte- 
rested in  the  Swiftsure  as  mortgagee  for  the  sum  of  900/.,  and  no  otherwise. 
This  action  was  brought  by  the  Alliance  company  to  recover  their  proportion  of 
700/.,  the  excess  of  the  sum  received  by  the  defendant  on  the  two  policies  above 
3000/.,  which  they  alleged  to  be  an  over  payment.     On  behalf  of  the  defendant, 
evidence  was  given  that  the  full  value  of  the  vessel  exceeded  the  amount  insured, 
and  it  was  contended,  that  the  mortgagee  was  therefore  entitled  to  retain  that 
amount,  though  above  the  valuation  m  either  policy,  to  which  point  Bousfield  v. 
Barnes,  4  Camp.  228,  was  cited.     Lord  Tenterden,  C.  J.,  thought  that  case  not 
applicable  to  the  present ;  there  the  assured  sought  to  recover  600/.  on  a  polioy 
upon  a  ship  valued  at  6000/.,  and  it  was  objected  that  he  had  already  received 
6000/.  on  a  policy  effected  with  another  office  on  the  same  ship  valued  at  8000/. : 
and  it  beinff  proved  that  she  was  really  worth  8000/.,  Lord  EUenborough  held,' 
that  he  mi^t  recover  the  600/. :  but  here  the  value  stated  in  both  policies  was  the 
same,  vis.  3000/.,  and  the  defendant  claimed  to  receive  in  the  whole,  8700/. 
Lord  Tenterden,  however,  left  it  to  the  jury  to  say  whether  the  insurance  effected 
by  the  defendant  was  intended  to  cover  the  defendant's  own  interest  only  as 
mortgagee,  or  that  of  the  mortgagor  also.     In  the  latter  case,  if  Bousfield  v. 
Barnes  was  applicable,  the  defendant  would  have  been  entitled  to  a  verdict,  as 
the  sum  received  by  him  would  not  have  exceeded  the  actual  value  of  the  inte- 
*1951  ^^^  protected  by  the  two  policies.     The  jury  thought  *(and  there  was 
-'  some  evidence  to  warrant  the  conclusion)  Uiat  the  defendant  only  meant 
to  insure  his  own  interest  as  mortgagee ;  and  on  that  ground  they  gave  a  verdict 
lor  the  pUdntiff  for  286/. 

Campbell  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.  The 
defendant,  as  mortgagee,  had  a  right  to  insure  ^e  whole  value  of  the  ship  on 
his  own  account  as  legal  owner;  this  was  taken  for  granted,  with  respect  ta 
goods  and  freight,  in  Smith  v.  Lascelles,  2  T.  B.  187;  and  having,  in  fact,  in- 
sored  to  the  extent  of  that  vriue,  he  would  have  been  entitled  to  recover  the 
full  amount  in  actions  against  the  two  sets  of  underwriters,  notwithstanding  the 
objection  taken  by  the  present  plaintiffs.  It  ought  not  to  have  been  left  to  the 
jury  as  a  question,  whether,  having  so  insured,  he  did  so  on  his  own  account, 
or  on  that  of  the  mortgagor,  who  had  merely  an  equitable  interest.  [Parke,  J. 
Does  not  the  register  act,  6  Qeo,  4,  c.  110,  s.  45,(a)  decide  this  point  ?]  That 
clause  was  framed  alio  intuitu ;  it  was  intended  for  the  benefit  of  mortgagees, 
to  obviate  questions  respecting  their  liability  as  owners,  for  wages,  repairs,  or 
*1961  *^^  consequences  of  accident.  [Lord  Tenterden,  C.  J.  The  effect  of 
^  the  clause  may  go  beyond  what  was  originally  intended.] 
Lord  Tenterden,  C.  J.,  having  read  over  the  evidence  given  at  the  trial, 
LiTTLEDALE,  J.    I  am  of  opimou  that  this  case  was  properly  left  to  the  jury. 

J  a)  Which  enaeiM,  that  when  any  transfer  of  a  ship,  or  share  or  shares  thereof,  shall  be  made 
J  u  a  security  for  the  payment  of  debts,  either  by  way  of  mortgage  or  of  assignment  to  tms- 
tees  for  sale,  an  entry  to  that  effect  shall  be  made  in  the  registry  Iraok  and  in  the  endorsement  on 
the  eertifleate  of  registry;  <'and  the  person  or  persons  to  whom  such  transfer  shall  be  made,  or 
uy  other  person  claming  under  him  or  them  as  a  mortgagee,  or  a  tmstee  only,  shall  not  by  rea- 
Ma  thereof  be  deemed  to  be  the  owner  or  owners  of  such  ship  or  ressel,  share  or  shares  therof  i 
Mr  shall  the  person  or  persons  making  suoh  transfer  be  deemed  by  reason  thereof  to  hare  ceasea 
to  be  an  owner  or  owners  of  suoh  ship  or  vessel,  any  more  than  if  no  sueh  transfer  had  been 
2^^  except  so  fkr  as  may  be  necessary  for  the  purpose  of  rendering  the  ship  or  ressel,  share  or 
■hares,  so  transferred,  ar^able,  by  sale  or  otherwise,  for  the  payment  of  the  debt  or  debts  fn 
***^K  the  payment  of  whieh  meh  tcanafer  shaU  have  been  made." 
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Before  the  late  registcy  act  the  mortgagee  of  a  ship  waa^  in  point  of  ]am,  tbe 
owner,  and  might  insure  to  the  full  extent  of  the  ship's  vdve  to  the  m<irtgagar 
as  well  as  to  himself.  But  by  the  statute  the  interests  of  mortgagor  and 
'mortgagee  are  more  distinctly  seyered  than  they  formerly  were.  The  mortgagor, 
now,  does  not  oease  to  be  an  owner.  In  order,  therefore,  that  the  defendant  m 
this  case  might  not  keep  possession  of  a  sum  exceeding  not  only  the  value  otatod 
in  the  policies,  but  also  the  amount  of  his  interest,  it  became  necessary  toawMS^ 
tain  what  it  was  that  he  had  in  reality  insured ;  and  with  this  yiew  it  was  rightfy 
put  to  the  jury  whether,  in  effecting  the  policies,  he  intended  to  insure  the  wiiole 
mterest  in  the  vessel,  or  merely  the  amount  of  his  own  as  mortgagor. 

Pabks,  J.  I  am  of  the  same  opinion.  The  mortgagee  of  a  ship,  at  least 
since  the  statute,  has  a  distinct  interest  from  that  of  Uie  mortgpigor,  to  the 
extent,  primft  &cie,  of  the  value  mortgaged.  The  case,  therefore,  was  riglitly 
left  to  the  jury. 

Patteson,  J.  The  defendant,  if  he  had  been  suing  on  one  of  these  pc^iisiet 
in  respect  of  his  interest  as  mortgagee,  must  have  averred  that  he  was  interested 
to  the  amount  insured;  and  could  not  have  recovered  the  ^um  here  in  r^igj 
dispute,  if  it  had  been  an  excess  above  the  value  mortgaged.  It  was,  >-  * 
therefore,  a  proper  question  for  the  jury  in  this  case  whether  he  intended 
to  insure  that  amount  only,  or  the  value  of  the  ship  to  both  the 
interested. 

Lord  TsNTUDBN;  0.  J.|  ooDenned.  Bole  refesed. 


The  KING  v.  The  Inhabitants  of  WIX.    Ajml  23. 

The  Court  will  grant  a  maadamiu  to  the  inhabitantB  of  a  jwrish  liable  to  eontribnla  ta  tlie  okmtk 
rate,  to  meet  and  assemble  together  with  the  minister,  to  elect  ohnrchwardens. 

Tk»  retam  to  laeb  a  mandaaias  stated  an  immemorial  custom  in  the  parish  to  hare  no  ciiigh* 
WM^n,  and  that  the  dntlos  appertaining  by  law  to  the  ofllee  of  chnrohwardems  had  been  from 
time  out  of  mind  discharged  hj  the  OTcrseers  of  the  poor :  Held,  that  inasnaeh  as  OTeteioBi 
had  not  existed  time  out  of  mind,  and  as  there  were  necessary  duUes  appertaining  to  ohiirob* 
wardens,  and  there  must  have  been  some  persons  bound  by  law  to  discharge  those  duties^  tile 
mistom  set  out  in  tha  return  was  bad. 

The  operation  of  the  statute  1  W.  4,  o.  21,  i.  6  (authorising  tbe  Court  at  their  diseretion  to  graMi 
the  costs  of  applications  for  mandamus,  and  of  the  writ,  if  issued  and  obeyed)^  is  eonflned  tpr 
eases  where  the  applioatioa  was  originally  made  after  the  act  came  in  force. 

A  RULX  nisi  had  been  obtained  for  a  mandamus  to  the  def^fendants,  pariehiiwuai 
of  the  parish  of  Wix,  in  the  county  of  Essex,  liable  to  oontribute  to  the  chuicii 
late,  to  meet  and  assemble  together  in  the  vestry,  with  the  minister  of  the  pandi, 
to  elect  and  choose  two  fit  and  proper  persons  to  be  churchwardens  of  the  pariah. 

F.  Pollock,  in  Hilary  term,  1830,  showed  cause.  The  court  will  not  grant  a  man- 
damus to  the  inhabitants  of  a  parish.  In  an  Anonymous  case,  2  Str.  686,  a  maada* 
mus  was  moved  for,  directed  to  the  churchwardens  of  St  Botolph,  Bishopsgate, 
oommanding  them  to  call  a  vestry  in  Easter  week  for  the  election  of  ohurek- 
wardens ;  but  the  Oourt  refused  it,  saying,  there  was  no  instance  of  such  a  man- 
damus ;  and  thev  could  not  take  notice  who  had  a  right  *to  call  the  vestry,  r^i  no 
and,  consequently,  did  not  know  to  whom  it  should  be  directed.  That  is  ^ 
an  expresadecision  of  the  point  by  this  Court.  The  difficulty  suggested  in  that 
case  applies  to  the  present ;  for  to  whom  can  the  writ  be  directed?  It  must  be 
to  the  persons  who  are  to  obey  it.  The  person  who  has  assumed  the  office  of 
ohurchward6n(a)  has  no  power  to  call  a  parish  meeting,  neither  has  the  minister 
nor  the  overseers.  The  perstms  to  obey  the  writ  (if  anybody  is  bound)  are  the 
inhabitants  at  large ;  and  as  the  parishioners  are  not  a  corporation,  it  must  be 
directed  to  everv  individual  oj  name  who  occupies  rateable  property  in  the  parish, 
and  then,  by  what  legal  means  are  they  to  be  called  together  for  the  purpose  or 
doing  the  act  7    The  case  of  Stutter  v,  Preston,  Str.  52,  may  be  relied  upon  in 

(«>  See  the  reoital  of  iht  wiit»  p.  190^ 
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mif^Kxri  of  tJie  present  role.    That  case  wu  in  the  Court  of  Oommon  Pleafl,  a 
Coart  which  has  no  juriadiotion  in  granting  a  writ  of  mandamns.    A  prohibition 
waa  there  granted  to  the  Bpiritnal  oourt,  where  the  defendant  wan  libelled  for 
not  appearing  to  take  upon  himself  the  office  of  churchwarden;  notwithstanding 
he  luud  been  appointed  to  the  office  by  the  ordinary ;  and  it  was  held,  that  thouffo 
the  parson  and  parishioners  n.eglect  for  ever  so  lon^  a  time  to  choose  church- 
wardraiSy  yet  the  ordinary  baa  no  jurisdiction,  for  churchwardens  were  a  corpo- 
ration at  common  Liw,  and  the  proper  way,  the  Court  said,  <'  is  to  take  a  man- 
damus from  the  King's  Bench.''     The  question  could  not  possibly  be  for  the 
Court  of  Common  Pleas,  which  had  no  jurisdiction,  whethw  a  mandamus  could 
be  granted  for  an  election.    What  is  there  said  amounts  only  to  an  obiter  dictum, 
*1991  ''^^  ^  ^  loan  ^suggestion  of  what  another  Court,  having  jurisdiction  to 
-*  grant  the  writ,  W(^d  be  likely  to  do. 
Paiteton,  eanirdy  relied  on  Stutter  v.  Freston,  Str.  52,  as  showing  the  opinion 
of  the  Judges  on  the  subject.     The  ecclesiastical  court  has  clearly  no  jurisdio- 
tion.     Where  there  is  no  other  remedy,  the  only  course  is  by  mandamus.     In 
the  Anonymous  case,  Str.  686,  the  writ  was  renised,  because  the  Court  could 
not  take  notice  who  had  a  right  to  call  a  vestry.     [Lord  Txnterdsn,  C.  J. 
Is  there  any  precedent  of  a  mandamus  to  the  inhabitants  of  a  parish  f]    None 
has  been  found ;  but  it  may  issue  on  the  same  principle  as  the  inhabitants  of  a 
parish  may  be  indicted  ibr  not  repairing  a  highway.     [Lord  Tbktkbdsn,  C.  J. 
That  is  quite  a  diferent  proceeding.]    If  the  inhaUtants  on  an  indictment  for 
not  repairing  a  hiehway  do  not  appear  to  plead,  a  distringas  may  issue.    So  here 
the^  may  be  attadied  if  they  do  not  obey  the  mandamus. 

Lord  TsNTXRDXN,  C.  J.  The  difficulty  is,  to  whom  such  a  mandamus  can 
be  directed;  and  how  we  are  to  enforoe  obedience  to  the  writ  in  case  no  return  is 
made.  Cur,  adv,  wit. 

On  a  subsequent  day  m  the  t^m,  Lord  Tenterden  said,  that  the  Court  had 
considered  the  case,  that  precedents(a)  had  been  found  for  a  mandamus  to 
MQA-i  ^parishioners,  and  that  they  thought  it  fit  the  rule  should  be  made 
^  absolute.  Rule  absolute. 

The  writ  havinj^  issued  direct  to  the  parishioners,  recited  "  that  within  the 
parish  there  of  right  ought  to  be  two  churchwardens,  to  be  chosen  in  Baster 
week  in  eyery  year  by  the  joint  consent  of  the  minister  and  parishioners  of  the 
pansh,  if  it  may  be ;  but  if  the  said  minister  and  parishioners  cannot  a^ree  upon 
such  a  choice,  then  the  minister  of  right  ought  to  choose  one  of  su<£  church- 
wardens,  and  the  parishiona«  the  other.    The  writ  then  stated  that  the  King 
had  been  informed  that  at  a  meeting  hdden  in  the  vestry  of  the  parish  on  Mon- 
day in  Easter  week,  1829,  T.  Scott,  clerk,  th^n  being  curate  and  minister  of  the 
parish,  and  the  parishioners  met  and  assembled  in  such  vestry,  could  not  agree 
upon  the  choice  of  two  fit  and  proper  persons  to  be  churchwardens  of  the  parish 
for  that  year,  and  thereupon,  T.  Scott,  so  being  then  curate  and  minister  of  the 
parish,  in  due  manner  chose  one  J.  D.,  a  fit  and  proper  person,  to  be  one  of  the 
ehuTchwardens  of  the  parish,  and  the  parishioners  present  at  the  meeting  were 
required  to  choose  another  fit  and  proper  person  to  be  the  other  churchwarden, 
hat  that  they  unlawfully  and  contemptuously  refused  so  to  do."     It  then  com- 
i&anded  the  parishioners  to  meet,  &c.     The  return  to  the  mandamus  stated, 
"  that  there  now  is,  and  from  time  whereof  the  memory  of  man  is  not  to  the 
t^Qi]  contrary,  hath  *been  an  andent  and  laudable  cusUmu,  used  and  approved 
^  of  ?rithin  the  parish,  to  have  no  churchwardens  or  churchwarden  of  and 
for  the  parish,  and  that  the  duties  appertaining  by  law  to  the  office  of  churchwar- 
dens have  been  from  time  out  of  mind,  and  still  are  within  the  parish  duly  di»- 
^'^^vged  by  the  overseers  of  the  poor  of  the  parish,  without  this,  that  irithin  the 

(«)  In  M.  10  G.  2,  a  mandAmas  was  granted  to  the  ohnroliwardeiui  and  oreneen  of  the  poor 
*■  we  pariah  of  St  James,  Clerkenwelli  and  to  ths  principal  inhahiiant9  tkerw/,  to  assemble 
l^^her  in  the  parish  eharoh  to  make  rates  and  ooUeot  the  mone  j  for  repaixing  the  chnreh ;  and 
i^  jf*/  ^*  ^*  '^  mandamus  was  granted  to  the  Tioar,  oharohwardens,  and  parishioners  of  Croy  io% 
w  bold  a  rwtrj,  and  nominate  ten  persons,  out  of  whom  trustees  were  to  choose  collectors  of  a 
>«•  for  the  repair  of  the  ohuroh. 
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parish  there  of  right  ought  to  be  two  charchwardenfl  of  and  for  the  pariBh,  to 
DO  chosen  in  manner  and  form  as  in  the  said  writ  is  in  that  behalf  suggested, 
and  therefore  the  parishioners  of  the  parish  have  not  elected  and  chosen  nor 
ought  thej  to  elect  and  choose  any  person  or  persons  to  be  a  churchwarden  or 
churchwardens  of  the  said  parish,  in  manner  and  form  as  by  the  writ  they  were 
commanded."     In  the  present  term, 

Comyn  was  heard  against  the  return.  The  return  is  bad.  The  custom  set 
out  to  baye  no  churchwarden  is  illegal.  The  return  states  that  the  duties  have 
been  immemorially  discharged  by  the  overseers.  [Lord  Tentebdsn,  C.  J. 
When  overseers  have  not  existed  time  out  of  mind.  The  return  admits  th&t 
there  are  duties  appertaining  to  churchwardens ;  and  if  that  be  so,  it  cannot  be 
law  that  there  should  be  no  person  bound  to  discharge  those  duties,  to  take  care 
of  the  church,  its  ornaments,  Ac.  There  may  be  mstances  where  there  have 
been  no  churchwardens  in  &ct,  but  the  law  requires  that  there  should  be  such 
officers.] 

Deacon^  cmUrd,.  No  statute  positively  declares  that  a  parish  must  have 
churchwaniens,  nor  is  there  any  decision  to  that  effect.  The  eighty-ninth  canon 
indeed  says,  ^'  all  churchwardens  shall  be  chosen  by  the  joint  ^consent  of  r«Q  aq 
the  parson  and  narishioners ;"  but  it  does  not  order  in  express  terms  that  ^ 
there  shall  be  cnurch  wardens  in  every  parish ;  it  merely  prescribes  a  particular 
mode  of  election  in  parishes  which  have  churchwardens.  Yet  even  if  it  had 
declared  positively  that  there  should  be  churchwardens  in  every  parish,  it  would 
not  have  been  compulsory  on  the  inhabitants  of  a  parish  to  elect  them,  for  the 
canons  are  not  binding  on  the  laity ;  Dawson  v.  Fowle,  Hardres,  878 ;  the 
churchwardens  of  Northampton's  case,  Carthew,  118 ;  and  a  custom  will  prevail 
against  the  canon,  Anonymous,  1  Yentr.  267.  It  has  been  decided  also,  that 
there  may  by  custom  be  only  one  churchwarden  in  a  parish,  notwithstanding 
that  in  tne  statute  of  Elia.  and  the  eighty-ninth  canon  mention  is  made  of 
churchwardens  in  the  plural,  Bex  o.  Hincklcnr,  12  East,  365,  Bex  v.  Earl  Shil- 
ton,  1  B.  &  A.  275,  Bex  v.  Gatesbv,  2  B.  &  C.  814.  [Lord  Tentkrdsn,  G. 
J.  Who  is  to  see  to  the  repairs  of  the  church,  if  there  are  no  churchwardens  ?] 
The  churchwardens  themselves  have  no  power  in  the  first  instance  to  make  any 
rate  for  the  repair  of  the  church ;  their  duty  being  to  summon  the  parishioners 
for  that  purpose,  who  may  in  &ct  make  sucn  rate  independently  of  any  control 
firom  the  churchwardens,  Watson's  Clergyman's  law,  c.  39,  Gibson's  Codex,  p. 
196.  But  there  is  no  need  for  this  mandamus  to  provide  for  the  repairs  of  the 
church,  for  the  spiritual  court  may  compel  the  parishioners  at  large  to  repair, 
and  may  excommunicate  every  one  of  them  till  it  is  repaired,  Watson,  c.  39. 
But  supposing  that  every  pansh  is  by  the  common  law  compellable  to  have 
churchwardens,  why  shoidd  a  custom  not  be  good  for  a  parish  to  have  none?  as 
well  as  the  '^'custom  of  gavelkind  or  borough-English,  both  of  which  are  r«203 
in  derogation  of  the  common  law.  It  does  not  affect  the  validity  of  cus-  ^ 
tom,  that  it  is  unusual  or  inconvenient ;  thus  a  custom,  for  the  inhabitants  of  a 
hundred  not  to  serve  on  juries  out  of  the  hundred,  has  been  held  good }  Bex  r. 
Pugh,  1  Doug.  188. 

He  then  contended  the  writ  should  be  quashed  quia  improvid^  emanavit,  and 
relied  on  the  authorities  cited  in  showing  cause  against  the  rule  for  the  manda- 
mus. He  also  urged  the  difficulty  as  to  the  parties  to  whom  the  writ  could  be 
directed,  and  the  want  of  means  of  enforcinff  obedience  to  it. 

Lord  Tbnterden,  C.  J.  The  writ  may  be  directed  to  the  inhabitants ;  and 
those  inhabitants  on  whom  it  is  served  may  be  punished  for  disobedience.  K 
the  Court  think  the  writ  ought  to  issue,  they  will  find  some  means  of  enforcing 
obedience  to  it.  The  return  must  be  qildshed,  and  a  peremptory  mandamus  must 
issue. 

LiTTLEDALE,  J.,  concurred. 

Parks,  J.  In  case  of  disobedience,  uiis  Court  may  grant  a  criminal  inform- 
ation against  the  inhabitants  upon  whom  the  writ  is  served* 
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PattbsoN;  J.,  ooncorred. 

Return  quashed,  and  peremptory  mandamus  to  issue. 
dnayn  afterwards  applied  for  oosts  under  the  statute  1 W.  4,  o.  21,  s.  6.    But 
^^041  ^^  Oourt  thought  the  section  '''did  not  apply  to  cases  where  the  proceeding 
-■  for  a  mandamus  had  commenced  before  Uie  act  came  in  force,  they  there- 
fore refiosed  the  application.(a) 

(a)  The  same  qneetion  u  to  oosti  wm  brought  before  the  Ckmrt  in  the  rabeeqnent  Miifliaelmn 
teniy  in  the  ease  of 

The  KING  e.  The  HTJNGERFOBB  MARKET  COMPANT. 

In  this  ease  a  rale  nisi  was  obtained  in  Hilary  term  1881,  for  a  mandamns  to  the  eompany  to 
nunmon  a  jniy  (aoeording  to  the  act  11  G.  4,  e.  Izz.,  by  which  the  company  was  established),  for 
the  purpose  of  assessing  to  the  party  on  whose  behalf  this  application  was  made,  compensation 
for  eertain  premises  of  which  she  was  the  occupier.  The  rule  was  enlarged  at  the  instance  of  the 
defendants  till  Easter  term,  and  was  then  made  absolute.  The  writ  issued,  and  was  obeyed  bj 
the  eompany.  La^n^  in  Michaelmas  term,  obtained  a  rule,  calling  on  the  company  to  show  oansa 
why  they  should  not  pay  the  costs  of  the  application  for  a  man&mus,  and  also  of  the  writ.  The 
fltatnte,  which  came  in  force  March  80th,  1831,  provides,  in  sect  6,  as  follows : — "And  for  making 
some  ftirther  prorision  for  the  payment  of  costs  on  applications  for  mandamus,  be  it  fVirther 
enacted,  thnt  iia  all  oases  of  application  for  any  writ  of  mandamus  whatsoever,  the  costs  of  suoh 
Application,  whether  the  writ  shall  be  granted  or  refused,  and  also  the  costs  of  the  writ,  if  tho 
same  shall  be  issued  and  obeyed,  shall  be  in  the  discretion  oS  the  Court,  and  the  Court  is  hereby 
nntiioiised  to  order  and  direct  by  whom  and  to  whom  the  same  shall  be  paid."  FolUU  showed 
cnose  against  the  rale  for  costs;  and  Law,  in  reply,  contended  that  it  might  at  least  be  made 
absolute  as  to  the  writ,  which  had  issued  after  the  statute  came  in  force ;  and  he  obserred,  thai 
the  elanse  itself  seemed  to  make  a  distinction  between  the  costs  of  the  application  and  costs  of 
the  writ.  The  Court,  howerer  (Lord  TBNTKRDur,  C.  J.,  Pabkb,  TAvwtott,  and  Pattbsoh,  Js.), 
were  of  opinion  that  the  operation  of  the  clause  was  confined  to  cases  in  which  the  application 
for  a  mandamus  originally  began  after  the  act  came  in  force.    The  rule  was  therefore 

Discharged. 


^05]     "^The  KINO  v.  The  Inhabitants  of  ENDERBT.    April  28. 

On  appeal  against  an  order  of  removal,  the  appellants,  to  show  that  the  pauper  served  more  thai, 
forty  days  as  ui  apprentice  in  Uie  respondent  parish,  with  the  assent  of  his  master,  produced 
a  written  paper,  purporting  to  certify  that  the  father  of  the  pauper  agreed  to  give  his  master 
eight  shillings  for  the  term  of  his  apprenticeship :  Held,  that,  there  being  nothing  to  show 
that  the  value  of  the  subject-matter  of  the  agreement  was  20^,  it  did  not  require  a  stamp. 

Upon  an  appeal  against  an  order  of  two  justices,  whereby  Joseph  Bleckley, 
his  wife,  and  two  children^  were  rembved  from  Heather  in  the  county  of  Leicea- 
ter,  to  Enderby  in  the  same  county,  the  sessions  confirmed  the  order  of  remoyal, 
snbject  to  the  opinion  of  this  Court  on  the  following  case : — 

By  parish  indentures  duly  allowed,  the  pauper  was  bound  on  the  18  th  of  July, 
1812,  to  one  Thomas  Dalby  of  the  parish  of  St.  Mary's,  Leicester,  framework- 
knitter,  and  afterwards,  according  to  the  provisions  of  the  act  82  Q.  3,  c.  57,  wbb 
assicnei  on  the  6th  of  April,  1813,  to  one  Samuel  Bri^  of  the  parish  of 
En&rby,  frumework-knitter.  The  pauper  served  Briggs  m  Enderby  until  the 
6th  of  February,  1815 ;  after  which  the  appellants  proposed  to  show  that,  by  the 
assent  of  Briggs,  the  pauper  served  more  than  forty  days  as  an  apprentice  in  the 
parish  of  Heather,  with  his  &ther  Samuel  Blockley,  framework-knitter ;  but  it 
appeared  that  the  father  had  signed,  and  delivered  to  Briggs,  a  memorandum, 
mhkh  was  unstamped,  and  was  as  follows : — 

<<  Agreed,  Feb.  6th,  1815.  This  is  to  certify.  That  Samuel  Blockley  has 
agreed  to  give  Samuel  Briggs,  master  of  Joseph  Blockley,  his  son,  the  sum  of 
8«.  for  the  time  of  his  apprenticeship.'' 

The  sessions  refused  to  receive  any  parol  evidence  of  the  assent  of  Brigns  to 
the  service  with  the  pauper's  father,  on  the  ground  that  there  was  a  written 
^061  '^'^^^o^^^^  <^^  ^^J  refused  to  receive  the  written  paper  because  it 
-'  was  unstamped. 

Humphrey  in  support  of  the  order  of  sessions.  By  the  statute  48  Gt.  8,  o.  149, 
iched«  part  1,  tit.  Agreement^  any  agreement  made  in  ]$ngland|  where  the  mat* 
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ter  thereof  shall  he  of  the  value  of  20^  or  apwazdi,  whether  the  same  shall  be 
only  eridenoe  of  a  oontnoty  or  obligatory  xpoa  the  parties  from  its  being  a  nrrit- 
ten  instromenti  Son,,  is  snbjeet  to  a  certain  stamp-dnty.  The  sobjeet-matter  of 
the  agreement  in  this  ease  was  not  the  8«.  only,  bat  the  serviee  if  the  poaper, 
and  the  maintenance  of  him  by  the  master.  The  %$.  is  the  balance  of  an  aocoiuit; 
one  side  consisting  of  the  yalae  of  the  service,  and  the  other  of  the  keep  of  tlie 
apprentice.  The  value  of  the  service  to  the  master,  and  of  the  maintenance  and 
instruction  to  be  given  to  the  pauper,  may  have  much  exceeded  20/.  Bex  w. 
St.  Paul's,  Bedford,  6  T.  R.  452,  shows  that  an  assignment  of  this  kind  must  be 
stamped.  [Parke,  J.  It  lies  on  you,  who  insist  uiat  a  stamp  is  necessary,  to 
show  that  the  suhject-matter  of  the  agreement  was  of  the  value  of  20/.] 

HUdyardj  contrd,  was  stopped  by  the  Court. 

Lord  TsNTSRDEN,  G.  J.  In  Bex  v.  St.  Paul's,  Bedford,  the  instrument  pro- 
fessed to  be  an  assignment  of  an  apprentice,  and  not,  as  was  there  contended,  aJi 
agreement  for  the  mre  of  a  servant ;  and  on  that  ground  it  was  held  not  to  be 
exempted  from  stamp  duty.  Here  the  instrument  is  different,  and  there  is 
nothing  to  show  *that  the  value  of  the  subject-matter  of  the  agreement  pie207 
was  20t. ;  and  it  does  not,  therefore,  fall  within  the  terms  of  the  schedule  ■- 
rwidering  a  stamp  necessary  where  such  is  the  value.  The  case  must  go  baek  to 
the  sessions,  in  order  that  tlie  evidence  may  be  received.(a) 

LiTTLEDALX,  Pakkx,  and  Pattesok,  Js.^  concurred. 

Case  sent  back  to  the  sessions^ 

(a)  This  daoie  (48  Q,  Z,  o.  liO,  sohed.  part  1,  tit  Agreement)  is  not  an  exception  hui  a  boIk- 
stantire  part  of  the  enaotmenty  which  is  not  to  operate  unless  the  matter  of  the  agreement  be  €f 
the  ralae  of  20L  or  upwards.  This  supposes  that  the  value  of  the  eontaraot  is  measurable.  Per 
Bayley,  J.,  in  Qrford  v.  Cole,  2  Stark.  851. 


The  KINO  v.  The  Inhabitants  of  ALDSTONE.    Apnl  23. 

An  apprentioe  maj  gain  a  settlement  by  residing  in  a  parish  daring  his  apprenlieeship  fortj 

dj^,  though  not  within  the  oompass  of  any  one  year. 

Upon  an  appeal  against  an  order  of  two  justices,  whereby  Edward  Davison  and 
his  wife  and  chBdren  were  removed  from  the  township  of  Hexham,  in  North- 
umberland, to  the  parish  of  Aldstone,  in  Oumberland,  the  sessions  confirmed  the 
order,  subject  to  the  opinion  of  this  Court  on  the  following  case  :-^- 

The  respondent  parish  of  Hexham  established  a  primft  mcie  settlement  of  the 
pauper  Edward  Davison  by  parentage,  in  the  parish  of  Aldstone.  The  appellantii 
then  proved,  that  the  pauper  E.  Davison,  when  about  nineteen  years  of  age, 
bound  himself  as  an  apprentice  to  John  Ostle  of  North  Shields,  in  the  county  of 
Northumberland,  ship-owner,  by  indenture  bearing  date  the  26th  of  August, 
1809,  for  the  term  of  three  years ;  that  in  the  first  year  of  the  pauper's  apprentice- 
ship the  vessel  in  which  he  served  was  moored  for  a  month  in  the  r^oQ^ 
'^wnship  of  Middlesborough,  in  the  county  of  York,  which  township  *- 
separately  maintains  its  own  poor;  and  that  in  the  second  year  the  same  ship, 
in  which  the  pauper  still  continued  to  serve,  was  moored  in  the  said  township 
of  Middlesborough  for  five  weeks,  and  that  during  the  said  month  and  five  weeks 
he  slept  on  board  the  ship.  The  question  for  the  opinion  of  this  Court  was 
whether  the  pauper  E.  Davison  gained  a  settlement  in  Middlesborough,  under 
the  indenture  of  apprenticeship,  the  forty  days  of  his  residence  in  that  township 
not  having  been  in  one  and  the  same  year  of  his  apprenticeship. 

JV!  R,  Clarke  in  support  of  the  order  of  sessions.  The  pauper  did  not  gain 
any  settlement  in  Middlesborough,  because  he  did  not  serve  there  under  the  in- 
denture for  forty  days  in  any  one  year.  In  Rex  v.  Rustington,  6  M.  ft  S.  398, 
Bayley,  J.,  states  the  law  to  be  that  an  apprentice  is  settled, in  the  parish  where  he 
de^  the  last  night  of  his  apprenticeship,  if  he  hae  slept  there  altogether  during 
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the  jeir  for  foitj  nights.  Bex  v.  Denhim,  1  M.  ft  8. 221,  and  Bex  v.  FindoOj 
4  B.  ft  0.  91,  show  thftt  the  forty  days'  residenoe,  neoessary  to  confer  a  settle- 
ment by  hiring  and  service,  must  be  within  the  eom^Mss  of  a  year;  and  there  is 
DO  ground  for  distinction  in  the  case  of  apprenticeship. 

Rogerty  eontrd.  This  case  has  been  argned  on  two  grounds ;  first,  the  dictum 
of  Bayley,  J.,  in  Bex  v,  Rustington ;  and,  secondly,  the  analogy  to  cases  of  hiring 
and  semce,  Now,  with  regard  to  the  first,  what  was  said  by  the  learned  Judge 
was  extrajudicial,  and  unnecessary  for  the  decision  of  the  case  then  before 
^QQ-.  the  ^Court :  it  was  consistent  with  that  decision  that  the  Court  might 
-'  have  thought  the  residence  in  St.  Thomas  2k  Becket  sufBicient  to  giye  a 
settlemoit,  if  it  luid  not  been  for  the  subsequent  residence  in  Newhaven,  which, 
although  it  did  not  confer  a  settlement  there,  on  account  of  the  certificate,  pre- 
vented any  firom  being  acouired  in  St.  Thomas  2k  Becket.  It  was  said  in  that  case, 
that  the  residence  in  St.  Thomas  k  Becket  was  not  sufficient  to  be  considered  an 
abandonment  of  the  certificate,  which  may  be  conceded,  for  a  residence  may  be 
sufficient  to  gain  a  settlement,  though  not  to  operate  as  an  abandonment  of  a  cer- 
tificate. Then  is  tiiis  dictum  of  the  learned  Judge  supported  by  any  principle 
or  authority  f  It  is  said  that  it  may  be  sustaineid  by  analogy  to  the  cases  of 
hiring  and  serrioe.  But  in  those  cases  two  things  are  necessary  for  a  settlement, 
aerrioe  for  a  year,  and  a  residence  in  a  parish  nnder  that  service  for  forty  days; 
it  is  evident,  therefore,  that  the  forty  days'  residence  must  be  within  that  period 
the  serrice  for  which  eonstittttes  the  foundation  of  the  settlement.  Besides,  if  a 
man  continues  for  many  years  in  the  same  sendee,  a  new  hiring  is  presumed  at 
the  eommenoement  of  every  succeeding  year.  Lord  Ellenborouffh,  in  delivering 
the  judgment  of  the  Court  in  Bex  o.  IXenham,  which  first  established  that  the 
forty  days  in  cases  of  hiring  and  service  should  be  within  tiie  compass  of  a  year, 
when  stating  the  principle  upon  which  the  opinion  of  the  Court  was  founded. 
Bays,  ^*  The  legislature  by  requiring  a  hiring  for  a  year,  and  a  continuance  and 
abiding  in  the  same  service  for  one  whole  year,  seem  to  have  contemplated  some* 
thing  which  was  not  to  be  complete  in  less  than  a  year,  but  which  was  to  be  com- 
plete in  that  period.  But  a  contract  of  apprenticeslup  is  an  entire  thing,  and 
^^2101  *^^^  ^^  ^^^^  ^^^  notice  any  division  of  it  into  years.  In  Rex  v.  Sandford, 
^  1  T.  R.  281,  the  point  was  brought  distinctly  before  the  Court ;  and  it 
was  expressly  stated  by  WiUes  and  Buller,  Js.,  that  the  latter  part  of  the  service 
might  be  connected  with  the  former,  thoudb  the  two  portions  of  residence  had 
not  been  in  the  same  year.  In  Rex  o.  Great  Bookham,  Caldecott,  290,  the 
reporter  seems  to  think  the  point  fully  settled ;  and  in  Rex  v,  Brighton,  5  T.  R. 
188,  the  Judges,  q>eaking  of  an  apprentice,  say,  that  he  eains  a  settlement  by 
the  last  day's  service,  provided  there  be  altogether  forty  days'  residence  in  the 
Berrioe  in  that  place.  In  Rex  v,  Barmby  in  the  Marsh,  7  ]Bast,  381,  also,  that 
was  recognised  as  the  law.  But  the  present  point  seems  to  have  been  expressly 
decided  in  Rex  v,  Gainsborough,  Burr.  S.  C.  586.  There  the  residence  was  for 
upwards  of  forty  days  in  the  parish,  at  many  different  times  during  the  continu- 
ance of  the  indentures,  which  was  for  three  years  and  a  half,  and  it  was  con- 
Bidered  to  be  sufficient.  The  analogy  between  this  class  of  cases  and  those  of 
residence  upon  a  man's  own  estate  is  more  complete  than  with  those  of  hirins 
and  service ;  because,  in  cases  of  residence  upon  an  estate,  the  law  has  not  affixea 
any  particular  time  during  which  a  man  must  be  possessed  of  his  estate ;  and 
there  it  has  been  held  that  forty  days'  residence  in  the  whole  is  sufficient,  Rex 
V-  St.  Neots,  Burr.  S.  C.  132 ;  where  Lee,  C.  J.  said,  <<  This  man  resided  for 
forty  days  off  and  on  for  three  years,"  which  was  sufficient. 

liord  Tertebdsn,  C.  J.    This  case  falls  within  the  decision  in  Rex  v.  Gains- 

*2111  ^^°K^9  Burr.  S.  G.  586.     There  the  pauper,  *while  apprentice,  resided 

^  forty  days  in  the  whole  in  West  Stockwith,  at  many  different  times  during 

a  term  of  three  years  and  a  quarter,  and  was  resident  nowhere  else  forty  days 

during  that  period ;  and  he  was  held  to  be  settled  in  West  Stockwith. 

LiTTLKDAiiB,  J.  There  is  a  distinction  between  contracts  for  service  and  for 
i[fpKntieeship.    In  tAie  former  case^  there  must  be  a  year's  service  underayearly 
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hiring  to  confer  a  settlement;  the  forty  days'  residence  must  therefbra  be 
within  the  year.  But  the  service  under  a  contract  of  apprenticeship  has  no 
reference  to  the  term  of  a  year. 

Parke,  J.;  and  PATTSSONy  J.,  concurred.         Order  of  sessions  quashed. 


The  KINO  V,  The  Inhabitants  of  HALIFAX.    Apnl  23. 

An  unmarried  pregnant  panper  was  remored  by  an  order  of  jnatioes  fh>m  H.  to  M.,  and  roo^T-ed 
by  tbe  parUh  officers  Uiere.  On  the  following  day  she  clandestinely,  and  of  her  own  aoeoniy 
retomed  to  H.,  where  she  was  delirered  of  a  bastard,  before  the  time  for  appealing  against  tifta 
order  of  removal  had  expired.    The  bastard  was  settled  where  bom. 

On  appeal  against  an  order  of  two  justices,  removing  Ann  Smith,  and  Thomaa 
her  child,  from  the  township  of  Hali^  to  the  township  of  Manchester,  the  ses- 
sions confirmed  the  order  as  to  Ann,  but  discharged  it  as  to  the  child,  subjeist 
to  the  opinion  of  this  court  upon  the  following  case : — ^The  pauper,  Ann  Smitli, 
who  was  settled  in  Manchester,  liyed  at  Hali&z  in  January  1829,  and  was  then 
pregnant  of  a  child  likely  to  be  born  a  bastard.     On  the  30th  of  January,  by  an 
order  of  two  justices  made  before,  but  executed  after,  '''the  Epiphany    ncoio 
quarter  sessions,  she  was  removed  to  Manchester,  and  delivered  to  the  over-   *- 
seers  of  the  poor  there.     They  requested  her  to  go  into  the  workhouse,  but  alie 
refused,  and  on  the  next  day  (January  Slst)  returned  to  Halifiu,  where  she 
remained  tiU  the  20th  of  February  following,  and  was  on  that  day  delivered  of  a 
bastard,  the  child  mentioned  in  the  order.    The  Easter  sessions  for  the  West 
Biding  of  Yorkshire,  in  which  Hali&x  is  situate,  were  holden  on  the  27th  of 
April ;  and  by  the  practice  of  those  sessions,  when  an  order  of  removal  ia  ap- 
pealed against,  there  must  be  ten  days'  notice  previous  to  the  sessions ;  but  no 
notice  of  appeal  was  given  affainst  this  order,  nor  was  any  appeal  entered  against 
it  at  the  Easter  sessions.     The  return  of  the  pauper,  Ann  Smith,  from  Manches- 
ter to  Hali&x  was  without  the  concurrence  or  knowledge  of  the  appellants  or 
respondents,  and  no  fraud  was  imputable  to  either. 

The  point  made  for  the  respondents  was,  that  as  the  pauper,  Ann  Smith,  had 
been  removed  after  the  Epiphany  sessions,  and  had  returned  of  her  own  aooordy 
and  without  any  notice,  into  the  respondent  township,  and  had  been  there  deli- 
vered of  the  bastard  child  whose  settlement  was  in  question,  without  the  know- 
ledge of  the  respondents,  before  the  time  of  giving  notice  of  appeal  for  the  next 
sessions  had  expired,  the  order  must  be  considered  as  pending,  and  the  settle- 
ment of  the  child  must  follow  that  of  the  mother. 

Blackbume  in  support  of  the  order  of  sessions.  The  child  was  settled  where 
bom,  according  to  the  general  rule  with  respect  to  bastards.  It  will  be  said  that 
there  is  an  exception  applicable  to  this  case ;  namelv,  that  where  the  mother  is 
removed  from  one  parish  or  place  '''to  another,  and  the  child  is  bom  while  ^^^  » 
the  order  of  removal  is  under  litigation,  its  settlement  is  in  that  place  of  ^ 
the  two  in  which  the  mother,  on  the  determination  of  the  appeal,  would  ulti- 
mately remain.  But  the  reason  of  that  is,  that  in  such  a  case  the  mother  ia 
understood  to  have  been  at  the  parish  or  place  to  which  she  was  removed,  under 
compulsion  of  law ;  and  the  birth  of  the  child  there  ought  not,  consequently,  fo 
aflfect  the  settlement,  if  the  removal,  wis  erroneous.  Tne  order  and  subsequent 
proceedings  having  become  a  nulliiy,  the  child  is  considered  as  bora  at  that 
place  from  which  the  mother  was  improperly  removed,  and  where,  but  for  such 
removal,  it  is  supposed  the  birth  would  have  happened,  Much  Waltham  v.  Pe- 
ram,  2  Salk.  474,  Bex  v.  Great  Salkeld,  6  M.  &  S.  408.  The  same  prindple 
may  be  collected  from  Bex  v.  Martlesham,  10  B.  k  C.  77,  where  a  child  bom 
pending  an  order,  which  was  quashed,  was  held  not  removable  to  the  mother's 
place  of  aetUemetU;  the  place  of  settlement  there  not  being  the  place  from 
which  she  was  removed  by  the  order.    But  the  present  case  is  entirely  dittet^ 
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ent  from  those.  Here  the  child  wu  Bot  born  in  the  township  to  which  the 
order  remoyed  the  mother,  bat  in  another  place;  and  if  this  had  happened 
even  daring  the  anavoidable  saspension  of  an  order  of  removal,  it  shoald  seem 
that  the  <mild  woold  haye  been  settled  in  the  place  of  birth  bat  for  the 
statute  85  G.  3,  c.  101,  s.  6,  which  proyides  that  in  such  a  case  the  child 
ethall  take  the  legal  setUement  of  the  mother.  In  the  present  instance  the 
order  of  removal  had  been  ezecated ;  and  the  woman,  having  been  brought 
to  Manchester,  went  afterwards  of  her  own  accord  to  Halifax,  where  she  was 

^2 1 41  ^^^^^^*  ^^^  '^'^^  *^^^  there  under  compulsion  of  law :  by  that  compul- 
-'  sion,  if  it  had  been  effectual,  she  would  have  been  at  Manchester.  It  is 
true  she  returned  to  the  place  whence  she  was  removed ;  but  there  is  no  ground 
for  a  distinction  on  that  account.  It  is  the  same  as  if  she  had  gone  away  to 
any  other  place  after  the  execution  of  the  order.  In  the  absence,  therefore,  of 
fraud  on  the  part  of  the  appellants,  the  general  rule  must  prevul. 

MUnety  emtrd.    The  child  must  take  the  mother's  settlement.    An  order  of 
removal  must  be  considered  as  pending  till  the  time  for  appeal  has  elapsed :  this 
is  the  role  of  convenience,  and  it  is  so  considered  in  the  direction  to  ma^trates, 
4  Bom's  Justice,  p.  649  r23d  ed.),  in  the  case  of  persons  returning  after 
removal :     ''  It  seemeth  advisable,  if  the  party  returns  without  a  certificate,  not 
to  send  him  to  the  honse  of  correction  till  the  time  for  appealing  against  the 
order  of  removal  shall  be  expired;  for  the  sessions  may  quash  the  oi^er."     In 
the  present  case,  then,  there  was  a  legal  process  depending;  and  while  it  was  so, 
an  act  done  in  contravention  of  it  by  the  party  who  was  its  object  could  not  have  any 
effect.     The  officers  of  the  removing  parish  had  done  everything  in  their  power 
towards  executing  the  order;  and  ought,  therefore,  to  be  secured  against  any  act 
or  circumstance  tending  to  defeat  it,  and  not  within  their  control.     This  must 
have  been  the  principle  of  the  decision  in  Reg.  v.  Ideford,  1  Sess.  Ca.  82,  2 
Bott,  pi.  9  (6th  edit.),  where  an  order  had  been  obtained  for  removing  a  pregnant 
woman^  but  could  not  be  executed  on  account  of  floods,  and  in  the  mean  time 
*^151  ^^^  ^^  delivered  of  a  bastard ;  in  which  case  the  Cburt  '''held  the  child 
-^   to  be  settled  in  the  place  to  which  the  mother  was  to  have  been  removed. 
[Lord  Tentkrden,  0.  J.    There  the  act  of  Ood  intervened  to  prevent  the  execu- 
tion of  the  onler.]    The  principle  was,  that,  there  being  an  order  of  removal,  and 
the  parish  officers  having  done  aU  that  lay  in  them,  the  parish  was  protected.  [Lord 
Tenterden*,  C.  J.     Suppose,  in  this  case,  the  child  had  not  been  bom  till  after 
the  Easter  Sessions,  would  not  it  then  have  been  settled  in  Halifax?    And  there 
might  still  be  no  fault  in  the  parish  officers.]     Some  doubt  might  be  raised  as  to 
the  settlement  in  that  case,  as  she  would  have  been  guilty  of  an  offence  in  return- 
ing, and  would  have  been  in  the  parish  illegally,  and  as  a  vagrant.     In  Landi- 
naboe  v.  Much  Birch,  1  Stra.  476,  where  the  mother  having  been  removed  from 
L.  to  her  legal  settlement,  returned  isecretly  soon  afterwards,  and  was  delivered 
of  a  bastard,  the  child  was  held  settled  in  the  parish  to  which  the  mother  had 
been  removed,  not  in  that  to  which  she  had  returned.     It  is  true  the  reporter 
there  questions  the  decision,  and  says  that  the  cases  on  which  it  turned  were 
decided  on  the  sround  of  fraud  in  the  removing  parish;  but  in  Much  Waltham 
V.  Peram,  2  Sa&.  474  (one  of  the  cases  referred  to),  it  does  not  appear  that  that 
was  the  ground  of  decision;  and  in  another  of  them,  Westbury  v.  Coston,2  Salk. 
532,  Hult,  0.  J.,  says :  ''  Thoush  here  be  no  fraud,  here  was  a  wrongfdl  removal, 
and  the;  reversal  makes  all  void  ab  initio.    Fraud  or  not  fraud  is  not  material  in 
this  case."     In  Jane  Gray's  Case,  2  Bo^t,  pi.  8,  the  pauper,  while  under  removal 
from  one  parish  to  another,  was  delivered  on  the  way ;  and  the  child's  settlement  was 
*2161  ^^^^  to  be  in  the  place  to  which  the  mother  *was  being  removed.    There, 
^  at  the  time  of  the  birth,  the  order  was  still  depending,  and  the  paridi 
officers  had  done  all  in  their  power  to  execute  it.   [Littledale,  J.  In  the  pretent 
case  they  had  executed  the  order,  and  were  functi  officio.]    Not  till  the  time  for 
appeal  was  expired.     [Lord  Tenterdbn,  C.  J.    If  they  had  found  her  in  their 
pvish  after  the  execution  of  the  order,  they  might  have  sent  her  back,]    On  the 
trial  of  an  appeal,  the  pauper  is  always  considered  to  be  in  the  hands  of  the 
Vol.  XXII.-I18  I 


98  Price  v.  Thomas.  E.  T.  1831.  [216 

•ppellaiitfl,  and  is  to  be  produced  by  them  on  notice.  K  then  they  hare  the 
pOBsession  of  the  pauper,  it  rests  with  them  to  see  that  she  does  not  return  to  the 
removing  parish,  and  commit  an  offence. 

Lord  TsNTSRDEN,  C.  J.     I  am  of  opinion  that  the  order  of  sessions  was  right. 

LiTTLEDALE,  J.  It  scoms  to  me  that  in  this  case  the  child  was  settled  in  the 
place  of  its  birth,  according  to  the  general  rule  on  the  subject  of  bastards.  There 
IS  an  exception  to  that  rule  where  the  child  is  bom  while  the  order  is  under  exe- 
cution, and  before  it  can  be  completely  fulfilled ;  the  interruption  happening  by 
the  act  of  God,  and  the  officers  having  done  all  in  their  power  to  carry  the  order 
into  effect :  as  where  the  birth  takes  place  on  the  road,  or  during  detention  by 
floods.  But  here  the  order  had  been  executed,  and  the  woman  aft^wards 
returned  from  the  appellant  to  the  respondent  township,  without  any  fraud  on 
the  part  of  either.  It  is  admitted,  that  if  the  child  had  been  bom  after  the 
time  for  appealing  had  expired,  the  settlement  would  have  been  good ;  mnd  I 
think  it  is  Uie  same  in  thb  case,  as  there  was  no  appeal  depending  at  the  time 
of  the  birth.  *Landinaboe  t>.  Much  Birch  seems  an  authority  to  the  con-  r^n-i  -^ 
toiry ;  but  the  reporter  himself  questions  that  case,  and  admits  that  it  I-  ' 
was  not  weU  considered. 

Parke,  J.  The  order  in  this  case  had  been  executed,  and  the  parish  officers 
of  Manchester  had  received  the  pauper;  and  after  that  die  returned  to  Halifax, 
and  was  there  delivered.  The  parties  stand  on  just  the  same  footing  as  if  this 
had  happened  after  the  order  had  been  appealed  against,  and  confirmed  at  ses- 
sions. An  order  can  no  more  be  said  to  m  pending  during  the  time  in  which 
an  appeal  may  be  instituted,  than  a  judgment  while  a  writ  of  error  maj  be 
brouffht.  Here  was  a  complete  execution  of  the  order ;  no  fraud  appears  in  the 
appellants,  and  the  overseers  of  Manchester  had  no  power  to  detain  the  pauper 
there.     The  order  of  sessions  must,  therefore,  be  confirmed. 

Patteson,  J.  The  order  had  been  completely  executed,  and  was  not  de- 
pending. Although  the  pauper  became  a  vagrant  by  returning  to  Halifax,  that 
can  make  no  difference  in  the  question  between  these  parishes. 

Order  of  sessions  confirmed. 


♦PRICE  V.  THOMAS.  [*218 

By  indentnrei  in  the  form,  and  oontidning  the  asttal  oorenMits,  of  a  lease,  A.  demised  premisee 
to  B.,  and  B.  and  C.  corenanted  to  pay  the  rent;  but  C.  was  not  otherwise  referred  to  in  the 
instrument.  In  an  aotion  arainst  C,  on  the  covenant  to  pay  rent :  Held,  that  the  indentnre 
was  ayailable  against  him,  uough  stamped  as  a  lease  only,  and  that  a  deed  stamp  was  onn«- 
oessary. 

This  was  an  action  for  breach  of  a  covenant  to  pay  rent.  On  the  trial  at  the 
last  Spring  assises  for  Shropshire,  before  Patteson,  J.,  it  appeared  that  by  a 
certain  indenture,  to  which  the  plaintiff,  the  defendant,  and  one  Hammond  were 
the  parties,  and  which  was  in  the  common  form  of  an  indenture  of  lease,  the 

Slaintiff  demised  a  messuage  and  fiirm  to  Hammond  at  a  certiun  yearly  rent, 
"he  defendant  and  Hammond  covenanted  to  pay  the  rent;  but  all  the  other 
covenants  were  between  the  plaintiff  and  Hammond  only.  The  indenture  had 
a  lease  stamp  of  1^.  lOs. ;  and  it  was  objected  at  the  trial  that  this  was  not 
sufficient ;  that  the  defendant  was  not  a  lessee ;  that  the  instrument,  as  far  as  it 
regarded  him,  was  a  deed  merely,  and  subject,  as  such,  to  a  stamp  duty  of  1/. 
15s.  The  learned  Judge  thought,  as  the  primary  intention  was  that  the  instm* 
ment  should  be  a  lease,  the  stamp  was  a  proper  one.  A  verdict  was  found  for 
the  plaintiff,  but  leave  eiven  to  move  to  enter  a  nonsuit. 

CampheU  now  moved  accordingly.  The  covenant  in  which  alone  the  defend- 
ant has  joined,  is,  as  regards  him,  merely  collateral  to  the  rest  of  the  instru- 
ment :  it  may  be  considered;  in  the  suit  between  these  parties;  aa  a  separate 
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deed,  or  as  if  ftll  the  other  oovenants  of  the  indenture  were  struck  ont  To  be 
aTailable,  therefore,  in  this  cause,  the  instrument  should  have  had  not  a  lease, 
but  a  deed  stamp. 


=^19] 


*Lord  Temterdsn,  C.  J.  If  this  coyenant  had  introduced  matter  no 
way  connected  with  the  demise,  but  wholly  distinct  and  independent,  it 
might  then  have  been  said  that  the  plaintiff  could  not  benefit  by  such  a  stamp 
as  was  affixed  to  this  indenture.  But  that  was  not  the  case.  The  objection, 
^ereibre,  cannot  prevail. 

LiTTLEBALE,  J.  I  am  of  the  same  opinion.  Hie  lease  was  the  principal,  to 
which  this  covenant  was  an  accessory. 

Paske,  J.  This  covenant  was  port  of  the  consideration  for  granting  the 
lease.     I  think  there  is  no  ground  for  the  rule. 

Pattbbon,  J.,  concurred.  Rule  refusnd. 


The  KING  v.  The  Inhabitants  of  QUEENBOROUGH.    Apnl  23. 

The  pauper  being  tbe  eon  of  a  eertifieated  person,  residing  with  his  father  under  the  oertiSoate 
as  one  of  his  fimiilj,  was  at  the  age  of  eloTon  years  bound  apprentice,  and  served  his  master 
in  the  eertifioated  parish  for  eight  years,  when  he  was  remoTod  to  the  certifying  parish,  which 
aequieseed  in  his  remoTal,  and  received  him  as  their  parishioner.  The  pauper  stayed  in  that 
parish  about  a  week,  and  then  returned  to  his  master  in  ihe  eertificated  parish,  and  served 
him  there  more  than  forty  days :  Held,  that  the  pauper  did  not  gain  a  settlement  by  apprentice- 
ship in  that  parish,  inasmuca  as  the  binding  was  before  he  became  of  age. 

Or  appeal  amnst  an  order  of  two  justices,  whereby  Finnis  Webb  was  removed 
from  the  parish  of  Milton  next  Sittingboume,  in  the  county  of  Kent,  to  the 
parish  of  Queenborough,  in  the  same  county,  the  sessions  confirmed  the  order, 
subject  to  the  opinion  of  this  Court  on  the  foUowing  case : — ^In  the  year  1775, 
*2201  *^^^  pansh  of  Queenborough  granted  a  certificate  for  Robert  Webb,  the 
-*  paup^s  grand&ther,  and  several  individuals  of  his  femily  by  name,  to 
the  parish  of  Milton  next  Sittingbourne,  under  which  certificate  William,  one  of 
the  persons  named,  the  father  of  the  pauper,  has  continually  from  that  time  hith- 
erto resided  in  Milton.     On  the  10th  day  of  July,  1810,  the  pauper  then  being 
about  eleven  years  of  age,  and  residing  as  part  of  his  Other's  family  under  the 
certificate,  was  bound  without  any  premium  an  apprentice  to  his  Other's  brother, 
Daniel  Webb,  an  inhabitant  of  Milton,  as  a  dredgerman,  for  the  term  of  ten 
years.    His  master  covenanted  in  the  indentures  of  apprenticeship  to  find  him 
m  board,  lodging,  and  clothing,  and  to  instruct  him  in  the  art  and  business  of  a 
dredgerman ;  and  he  continued  to  serve  under  the  indenture  until  January  1818, 
when  his  master  and  his  &mily  became  chargeable  to  the  parish  of  Milton.     The 
master,  having  originally  resided  under  the  above  certificate,  and  not  being 
then  supposed  to  nave  acquired  a  settlement  in  Milton,  was,  with  his  family, 
removed  to  Queenborough ;  but  on  his  arriving  there,  and  an  explanation  taking 
place,  this  order  was  abandoned.     The  pauper  was  afterwards,  by  another  order 
of  removal,  beariuff  date  the  5th  of  February,  1818,  removed  to  Queenborough ; 
▼hich  parish  acquiesced  in  his  removal,  and  received  him  as  their  parishioner. 
The  pauper  stayed  at  Queenborough  about  a  week,  and  then  returned  to  Milton, 
to  tl^  said  D.  Webb,  and  continued  with  him  there  under  circumstances  which 
•mounted  to  a  service  and  residence  of  forty  days  under  the  indenture  subse- 
qtiently  to  his  return.     He  never  gained  a  settlement  in  any  other  parish.     The 
*2211  ^^^^^^'^  ^^^  ^^^  opinion  of  the  Court  was,  '^'Whether  the  pauper  gained  a 
^  settlement  in  the  parish  of  Milton  by  the  above  binding,  and  the  service 
performed  after  his  removal  to  Queenborough  ? 

Bamewally  Thetiger,  and  Starr,  in  support  of  the  order  of  sessions.  The 
statute  8  W.  &  M.  c.  11,  requires  a  binding  as  well  as  an  inhabiting,  to  confer 
t  lettlement  by  apprenticeship.  The  binding,  as  well  as  inhabitancy,  ought  to 
have  been  after  the  pauper  had  accomplished  his  fall  age;  for  he  oould  not  gain 
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any  settlement  in  the  oertifioated  paiish  before  he  became  sni  juris.  Bex  v.  Man- 
ningtree,  6  M.  &  S.  214,  is  precisely  in  point.  There  the  pauper,  being  the  son 
of  a  certificated  person  residing  with  his  father  under  the  certificate  as  one  of  his 
fiimily,  was,  at  the  age  of  nineteen,  bound  apprentice,  and  served  his  mdster  out 
of  the  certificated  parish,  and  attained  his  majority  about  eight  months  pre- 
viously to  leaving  his  master's  service :  during  the  eight  months'  time  he  slept 
at  his  Other's  house  in  the  certificated  parish,  with  his  master's  consent,  for 
more  than  forty  nights,  and  on  the  night  before  he  left  the  service ;  and  it  was 
held  that  he  did  not  thereby  gain  a  settlement  in  the  certificated  parish. 

D,  PbUocky  and  WctUh,  contrd.  The  binding  was  undoubtedly  valid  for  all 
purposes  except  that  of  conferring  a  settlement  in  the  certificated  parish,  by  a 
service  performed  while  the  certificate  was  in  operation.  Bex  v.  Manningtree, 
6  M.  &  S.  214,  is  distinguishable  from  the  present  case ;  because  here  the  pauper 
was  removed  by  an  order  to  Qucenborough,  and  that  parish  acquiesced  in  his 
^removal,  and  received  him  as  their  parishioner.  This  removal  took  the  pirooo 
apprentice  out  of  the  operation  of  the  certificate,  and  there  was  subse-  ■- 
quently  a  sufficient  length  of  service  under  the  indenture  to  confer  a  settlement ; 
unless  the  fact  of  .the  indenture  having  been  made  prior  to  the  removal,  and 
while  the  apprentice  was  under  the  influence  of  the  certificate,  shall  be  deemed 
to  prevent  the  acquisition  of  a  settlement  by  anything  which  occurred  after- 
wards. 

Lord  Tenterden,  C.  J.  The  binding  in  this  case,  having  been  before  the 
pauper  attained  his  full  age,  is  not  distinguishable  from  that  in  the  case  of  Bex 
v.  Manninfftree,  where  it  was  held  no  settlement  was  gained  in  the  certificated 
parish.  That  case  must  govern  our  decision  in  the  present  instance,  unless  we 
can  say  that  a  binding  which  was  not  available  at  the  time  it  was  made  can  be 
rendered  so  by  matter  ex  post  facto.  I  cannot  think  that  any  subsequent  act  of 
the  parish  can  have  the  retrospective  effect  of  making  that  binding  effectual  by 
relation  which  was  not  so  at  the  time  when  it  was  entered  into.  The  safest 
course  is  to  adhere  to  the  decision  in  Bex  v.  Manningtree. 

LiTTLEDALE,  J.  No  subsequent  act  of  the  certifying  parish  wiU  make  the 
binding  valid  for  the  purpose  of  conferring  a  settlement  in  the  certificated  parish, 
which  was  not  so  at  Uie  time  when  it  was  made. 

Parke  and  Pattebon,  Js.,  concurred.  Order  of  sessions  confirmed. 


*SUIHPTEB  and  Others,  Assignees  of  POUND,  v,  COOPEB.   ^ctcpo 

AprU  25.  L  ^^ 

A  debtor  deposited  tbe  title  deeds  of  hoiuee  with  his  creditor  as  a  seenrity,  and  afterwards  eze- 
outod  an  assignment  of  his  interest  in  the  houses  to  the  same  party ;  but  this  instrument  was 
never  registered,  pursuant  to  the  statute  7  Ann.  o.  20.  The  debtor  afterwards  became  bankrupt, 
and  the  assignment  of  his  effects  under  the  commission  was  duly  registered.  The  assignees 
brought  an  action  against  the  creditor  for  the  rents  of  the  houses  which  he  had  received  ftt>m 
tiie  time  of  the  assignment  made  to  him  by  the  bankrupt :  Held,  that  although  this  instrument 
was  void,  the  rents,  which  the  defendant,  being  equitable  mortgagee,  had  received,  could  not 
be  taken  out  of  his  hands  by  virtue  of  the  registered  assignment  under  the  commission. 

Assumpsit  for  money  had  and  received,  ftc.  Plea,  non  assumpsit.  At  the 
trial  before  Lord  Tenterden,  C.  J.,  at  the  sittings  in  London  after  last  Hilary 
term,  the  following  facts  appeared : — ^In  1827  the  defendant  and  Greorge  Pound 
became  the  purchasers,  in  equal  moieties,  of  some  houses  in  the  county  of  Mid* 
dlesez.  The  defendant  lent  Pound  500/.  to  pay  his  half  of  the  purchase-money. 
A  conveyance  of  the  premises  to  them  was  duly  executed ;  and  it  was  agreed 
between  them  that  the  deeds  should  stand  as  a  security  to  the  defendant  for  the 
money  he  had  advanced :  they  were  accordingly  left  in  the  possession  of  the 
attorney  who  had  acted  for  both  parties  in  the  business,  and  retained  by  him  fov 
the  purpose  agreed  upon.    Li  March  1828,  Pound,  being  reduced  to  great  diffi-. 
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caltieSy  executed  an  assignment  of  his  moiety  of  the  houses  to  the  defendant, 
under  circumstances  which  formed  a  strong  case  of  fraudulent  preference ;  but 
this  instrument  was  never, Register ed,  pursuant  to  the  statute  7  Anne,  c.  20. 
Pound  afterwards  became  bankrupt.  The  assignment  from  the  commissioners 
to  the  assignees  was  duly*rb^tered.  From  March  1828,  when  Pound  made 
oyer  his  share  in  the  houses- lis  ahove  mentioned,  till  the  commencement  of  this 
action,  the  defendant  received  t^e  ^hole  of  the  rents ;  and  to  recover  a  moiety 
of  these  the  action  was  brought.'  .•'/.-• , 

4(0041  ^^  ^^^  ^^  several  obje(%ion^4n  point  of  law  were  *urged  against  the 
-^  claim  of  the  plaintiffs,  and  parti<Ai&rly  that,  although  the  assignment  in 
March  1828  might  be  void  as  against  th){t;'under  which  the  plaintiffs  claimed, 
and  which  was  properly  registered,  the  d^&ndAnt  was  still  entitled  to  retain  the 
rents  by  virtue  of  the  equitable  mortgage  m&de  to  him  at  the  time  of  advancing 
the  purchase-money.  The  Lord  Chief  Justice , directed  a  nonsuit,  reserving 
liberty  to  the  plaintiffs  to  move  to  enter  a  verdiH  ia*\heir  favour,  if  the  Court 
should  think  the  equitable  mortgage  unavailable.    *ttf«tha  present  term, 

Campbell  moved  for  a  rule  to  show  cause  why  a  ver$dUhould  not  be  entered 
for  the  plaintiffs  on  the  point  reserved ;  or,  why  there  should 'flot  be  a  new  trial. 
First,  aa  to  the  latter  part  of  the  motion.  The  defendant*^  Supposing  him  to 
have  been  equitable  mortgagee,  was  not  entitled  on  that  aeboUal  to  take  the 
rents  and  profits,  though  he  might  have  gone  into  a  court  of  equity*flnd  demanded 
a  legal  conveyance.  His  claim  to  the  rents  could  only  arise  by  the  assignment, 
which  was  void.  Further,  whatever  lien  the  defendant  had  upon  these  houses 
as  equitable  mortgagee,  was  mersed  when  he  took  an  absolute  assignment  of  the 
same  property ;  and  by  that  assignment  his  title  must  stand  or  fail.  Then,  as 
to  the  point  reserved.  By  the  statute  7  Ann.  c.  20,  s.  1,  every  deed  or  con- 
veyance affecting  lands,  tenements,  or  hereditaments  in  Middlesex  *^  shall  be 
adjudged  fraudulent  and  void  against  any  subsequent  purchaser  or  mortgagee 
for  valuable  consideration,  unless  such  memorial  thereof  be  registered,  as  by  this 
act  is  directed,  before  the  registering  of  the  memorial  of  the  deed  or  conveyance 
^oof^i  lu^der  which  such  subsequent  ^purchaser  or  mortgagee  shall  claim." 
-*  Assignees  of  a  bankrupt  are  purchasers  for  valuable  consideration,  Drury 
V.  Man,  1  Atk.  95 ;  and  therefore,  supposing  the  assignment  from  Pound  to  the 
defendant  to  have  been  made  bond,  fide,  and  m  all  other  respects  unexception> 
able,  still  it  would  have  been  void  as  against  the  conveyance  made  by  the  com- 
missioners to  the  assignees,  which  was  first  registered,  though  last  made.  Doe 
dem.  Robinson  v.  Alsop,  5  B.  &  A.  142.  And  that  being  so,  can  the  defendant 
set  up  a  mortgage  without  deed  to  bar  the  title  of  the  assignees,  where  a  mort- 
gage by  deed  is  insufficient  ?  There  appears  to  have  been  no  decision  on  the 
point ;  but  an  equitable  mortgage  seems  to  fall  as  much  within  the  mischief  of 
the  act  as  a  legal  one,  and  it  would  be  hard  that  assignees  should  be  placed  in  a 
worse  situation  by  one  than  by  the  other. 

Lord  Tenterden,  C.  J.  The  only  question  is.  Whether,  an  equitable  mort- 
gagee having  got  possession  of  the  rents  and  profits,  they  can  be  taken  out  of  his 
hands  again  r  Cur,  adv.  vulL 

Lord  Tenterden,  C.  J.,  on  a  subsequent  day  of  the  term,  delivered  the 
judgment  of  the  Court.  We  are  of  opinion  that  the  nonsuit  was  right.  The 
defendant  was  the  equitable  mortgagee  of  the  bankrupt's  moiety  of  the  premises, 
and  having  received  the  whole  of  the  rents  he  would  have  had  an  equitable 
right  to  retain  them  against  the  bankrupt  if  he  had  remained  solvent,  and  he 
T^R-\  has  the  same  right  against  the  assignees,  who  can  only  ^recover  that  to 
^  which  the  bankrupt  was  both  legally  and  equitably  entitled.  As  to  the 
Btatnte  of  Anne,  we  think  it  cannot  be  held  to  apply  to  the  case  of  an  equitable 
mortgage.  It  refers  only  to  the  registration  of  deeds ;  and  where  there  is  merely 
a  lien  or  equitable  mortgage  created  by  the  deposit  of  deeds,  there  is  no  instru* 
ment  to  be  registered.  Rule  refused. 

i2 
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The  KINO  v.  The  Inhabitants  of  ST.  JOHN  DELPIKE.    Ajy.nl  23. 

The  statato  8  G.  4»  e.  75,  il  2,  enMts,  that  in  all  oafles  of  |Barriage  had  by  lieenM,  before  the 
passing  of  that  act,  withont  rach  consent  as  is  required  by  29  Q.  2,  e.  33,  s.  11,  uid  where  the 
parties  shall  hare  continued  to  live  together  as  husband  4kid'yife,  till  the  death  of  one  of  them 
or  till  the  passing  of  that  act  (S.G.  4,  e.  75),  sneh  marriagt^  if  not  otherwise  inralid,  shall  be 
deemed  ralid  to  all  intents  and  purposes.  V  • 

Sect  8  provides  "  That  nothing  In  that  act  eontaine^shbll  extend  to  render  Talid  anj  mamrngB 
declared  iuTalid  by  any  court  of  competent  jurisdi^Jlo;^  before  the  passing  of  that  act,  nor  any 
marriage  where  either  of  the  parties  shall  at.aby  vfie  afterwards,  during  the  life  of  the  other 
party,  have  lawfully  intermarried  with  an^  o^bei^person." 

Held,  that  a  marriage  which  would  hare  bee^  rqid  by  the  26  O.  2,  c  33,  and  had  onoe  been  rea- 
dered  v^id  by  the  second  section  of  {^%  8'0.  4,  e.  75,  could  not,  subsequently,  be  rendered 
inyalld  by  the  marriage  of  either  pC  the 'parties,  during  the  life  of  Uie  other,  with  a  third 
person. 


Upon  an  appeal  against  aiiv  order  of  two  justices,  whereby  Mary  Lajoock 
remoY^  from  St.  MaryC^stli^te,  in  the  citj  of  York,  to  the  parish  of  St.  John 
Delpike,  in  the  same«ei^r^he  court  of  quarter  sessions  confirmed  the  order, 
subject  to  the  opinion-^oTtliiB  Court  on  the  following  case : — 

In  the  year  1808^  .t)ie  pauper  not  then  being  a  widow,  and  being  under  the  age 
of  twenty-one  yearil,  intermarried  with  one  James  Laycock.  This  marriage  was 
BolemnizedJi>y,lieetise  in  the  parish  church  of  St.  Lawrence,  in  the  city  of  York, 
without  the  d(Aisent  of  the  pauper's  father,  who  was  then  living.  She  continued 
to  live  with  James  Laycock  as  his  wife  till  1825,  when  she  ^intermarried  1-^007 
with  one  Thomas  Laycock,  the  said  James  Laycock  then  and  still  being  ^ 
alive.  The  question  for  the  opinion  of  the  Court  was.  Whether  the  former  mar- 
riage with  James  Laycock  was  or  was  not  valid :  if  it  were  deckred  valid,  then 
the  order  of  sessions  was  to  be  quashed ;  if  invalid,  then  to  be  affirmed. 

Alexander  and  Drinktoater  in  support  of  the  order  of  sessions.  The  first 
marriage  would  clearly  be  void  by  the  26  O.  2,  c.  38,  s.  11,  but  that  statute  is 
repealed  by  the  8  O.  4,  c.  75,  so  far  as  relates  to  marriages  b^  license  of  a  party 
not  being  a  widow  or  widower  under  age.  The  second  section  of  that  statute, 
which  passed  on  the  22d  of  July,  1822,  enacts,  '^  that  in  all  cases  of  marriage 
had  by  license  before  the  passing  of  that  act,  without  any  such  consent  as  is 
required  by  the  recited  statute,  and  where  the  parties  shau  have  continued  to 
live  together  as  husband  and  wife  till  the  death  of  one  of  them,  or  till  thewuMing 
of  that  actf  such  marriage,  if  not  otherwise  invalid,  shall  be  deemed  to  be  good 
and  valid  to  all  intents  and  purposes  whatsoever."  Here  the  parties  did  live 
together  till  the  passing  of  the  act,  and  the  marriage,  therefore,  if  the  case  rested 
there,  would  be  good  within  that  section.  There  was,  however,  a  subsequent 
marriage  of  one  of  the  parties.  Now  the  third  section  enacts, ''  that  the  act  shall 
not  render  valid  any  marriage  declared  invalid  by  any  court  of  competent  juris- 
diction before  the  passing  of  that  act,  nor  any  marriage  where  either  of  the  par> 
ties  shall  at  any  time  afterwards,  during  the  life  of  the  other  party,  have  law- 
fully intermarried  with  any  other  person.''  Here  one  of  the  parties  to  the  first 
marriage  has  ^afterwards,  during  the  life  of  the  other  partv,  lawfully  r^ooo 
intermarried  with  another  person.  The  case,  therefore,  is  withm  the  third  >- 
section,  and  consequently  excepted  out  of  the  operation  of  the  second.  The  third 
section  is  not  merely  retrospective:  It  is  prospective  also.  [Pattkson,  J.  J£ 
that  be  so,  until  the  subsequent  marriage  took  place,  it  was  uncertain  whether 
the  first  marriage  would  be  eood  or  bad.]  If  the  third  section  be  merely  retro* 
spective,  there  will  be  nothing  to  which  this  clause  can  apply,  for  the  second 
section  contemplates  only  the  case  of  parties  who  have  lived  together  till  the 
death  of  one  of  them,  or  till  the  passing  of  the  statute ;  the  third  section  cannot 
apply  to  these  cases,  and  it  would  be  difficult  to  suggest  any  other  to  which  it 
could  refer,  Unless  prospectively.  But  the  Court  wilTscarcely  consider  the  third 
section  as  being  wholly  useless  and  unnecessary.  This  act  must  be  construed  as 
strictly,  as  it  would  be,  if  the  question  arose  upon  an  indictment  for  bigamy. 
[LiTTLEDALE,  J.  There  is  nothing  prospective  in  the  words  of  the  second 
seotioni  they  refer  merely  to  by-gone  cohabitation.]    Construing  the  se<^nd  and 


mS}  2  Bi3NKWALL  &  AjDOLPHUS.  103 

third  sectioQB  together,  there  is  nothing  to  render  valid  a  marriage  which  would 
be  inyalid  by  virtue  of  the  statute  26  G.  2,  c.  88,  where  either  of  the  parties 
shall  at  any  time  afterwards  during  the  life  of  the  other  lawfully  intermarry  with 
a  third  person.  It  is  not  to  be  assumed  that  the  legislature  cannot  have  intended 
a  marriage  to  be  valid  or  invalid  i^cQording  to  subsequent  events.  At  oonunon 
law ;  an  infant  married  before  the  age  of  discretion,  might  agree  or  disagree  alter 
attaining  that  ag^. 

CoUmany  contrd,  was  stopped  by  the  Court. 
^AAQi  ^I^vd  Tentbrdsn,  C.  J.  We  must  construe  the  proviso  in  the  third 
-^  section  as  intended  to  apply  to  cases  which  occurred  before  the  passing 
of  the  8  G.  4,  c.  75.  Section  2  applies  to  marriages  which,  under  certain  ciiy 
cumstances,  were  rendered  invalid  by  the  26  G.  2,  c.  88,  and  which  are  by  that 
section  rendered  valid  in  cases  where  the  parties  shall  have  continued  to  live 
together  as  husband  and  wife  till  the  death  of  one  of  them,  or  till  the  passing  of 
that  act.  The  provision  in  section  3,  that  '<  the  act  shall  not  extend  to  render 
valid  any  marriage  where  either  of  the  parties  shall  at  any  time  afterwards  durine 
the  life  of  the  other  party,  have  lawfully  intermarried  with  any  other  person/^ 
may  have  been  wholly  unnecessary.  At  the  same  time  it  may  possibly  have 
occurred  to  those  who  framed  the  act  that  it  might  occasionally  happen,  that  one 
uf  the  two  parties  to  the  first  marriage  misht,  during  the  life  of  the  other,  have 
lawfully  intermarried  with  a  third,  and  might  afterwards  have  cohabited  again 
with  the  original  husband  or  wife,  till  the  death  of  one,  or  the  passing  of  the  act. 
I  think,  however,  that  clause  was  introduced  only  for  greater  caution,  and  that 
we  ought  not  to  construe  the  act  so  that  a  marriage  may  first  be  treated  as  valid, 
and  afterwards  as  invalid.  The  first  marriage,  therefore,  was  valid :  and  oonsch 
quently  the  order  of  sessions  must  be  quashed. 

LiTTLEDALE,  J.  The  secoud  section  renders  valid  marriages,  which  by  the 
26  G.  2,  c.  88,  would  be  void.  I  think  the  words  of  that  and  the  following  see- 
tion  are,  in  their  natural  construction,  retrospective.  And  without  express 
^301  ^^^  ^  ^  contrary  effect,  we  could  not  say  that  *the  validity  given  by 
^  this  act  to  marriages  was  intended  to  be  shifting  and  uncertain.  The 
proviso  in  the  third  section,  that  '^  the  act  shall  not  extend  to  render  valid  any 
marriage  declfired  invalid  by  any  court  of  competent  jurisdiction  before  the  pass- 
ing of  that  act,  nor  any  marriage  where  either  of  the  parties  shall  at  any  tim^ 
afWrwards,  during  the  life  of  the  other  party,  have  lawfully  intermarried  with 
any  other  person,  seems  to  contemplate  cases  not  very  likely  to  happen  in  con* 
junction  with  the  circumstances  pointed  out  in  the  second  section.  But  such 
oases  are  possible.  Parties  might  continue  to  cohabit,  yet  friends  might  choose 
to  render  the  marriage  invalid.  So  the  parties  to  the  ori^nal  marriage  might 
cohabit  together,  though  one  had  been  lawfully  married  in  the  mean  time  to 
another.  %ut  if  there  could  be  a  floating,  shifting  validity,  the  consequence 
might  be,  that  children  might  be  legitimate  one  day  and  not  another ;  and  it 
appears  to  me  that  this  is  not  contemplated  by  the  act. 

Parks,  J.    I  think  this  is  a  very  clear  case.    The  second  section  renders  valid 
marriages  otherwise  invalid  by  the  26  G.  2,  c.  88,  in  cases  where  the  parties  shall 
have  continued  to  live  together  as  husband  and  wife  till  the  death  of  one  of  them, 
or  till  the  passing  of  that  act.     Under  that  section,  therefore,  the  first  marriage 
would  be  valid ;  because  here  the  parties  did  continue  to  live  together  till  the 
passing  of  th^  act.     Then,  the  third  section  enacts,  that  the  act  shall  not  render 
valid  any  marriage  where  one  of  the  parties  shall,  during  the  other  s  life,  have 
lawfully  intermarried  with  any  other  person.     It  is  said  that  this  clause  is  pro- 
*2311  ^P^^^^*    ^  ^^  *^  retrospective  only,  there  can  be  no  question  in  the 
''  case.    If  it  be  prospective,  this  absurdity  will  follow, — ^that  parties,  whose 
marriage  is  rendered  valid  by  the  second  section,  may  at  any  time  they  please  bas- 
tardize their  issue,  by  contracting  a  subsequent  marriage.     Such  a  construction 
ought  not  to  be  ^ven  to  the  words  of  the  act,  unless  it  be  absolutely  necessary. 
But  then  it  is  said  that  if  the  construction  be  retrospective  only,  this  clause  i^ 
QKkoi    That  would  not  be  a  sufGioient  reason  for  so  absurd  a  construction  af 
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that  contended  for  by  the  respondent  parish :  but  in  tmth  the  clause  is  not 
altogether  useless;  fo^  two  parties  may  be  living  together,  and  yet  one  have  inar« 
ried  another  person ;  and  this  case  is  provided  for  by  the  last  part  of  the  third 
section.  The  argnment  assumes  that  a  party  cannot  commit  Digamy,  without 
ceasing  to  live  with  his  first  wife.  A  man  may  have  continued  to  cohabit  with 
his  first  wife  till  the  passing  of  the  act,  or  the  death  of  one  of  the  parties^  and 
yet  have  contracted  another,  and  a  valid  marriage  in  the  meantime. 

Patteson,  J.  I  think  the  original  marriage  was  rendered  valid  by  the 
second  section,  and  that  the  third  section  has  a  retrospective  operation  only;  and, 
therefore,  that  the  marriage  of  the  pauper  to  Thomas  Laoock,  after  the  passing 
of  the  act  does  not  take  the  case  out  of  the  second  section. 

Order  of  sessions  quashed. 
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Id  BMnrnpiit  on  warranty  of  a  horse,  the  eonsideration  ttated  for  the  warranty  was,  thai  the 
plaintiff  would  purchase  the  horse  for  632. ;  but  the  consideration,  as  proved,  was,  Uiat  the 
plaintiff  would  pay  that  sum,  and,  if  the  horse  was  lucky,  would  giro  the  defendant  5i,  more, 
or  the  buying  of  another  horse :  Held  no  rariance,  the  conditional  promise  omitted  in  the 
declaration  being  too  ragne  to  be  legally  enforced,  and  not  amounting,  in  point  of  law,  to  a 
promise. 

Assumpsit.  The  deckration  stated,  that  in  consideration  that  the  plaintiff 
would  buy  of  the  defendant  a  certain  horqe  for  a  certain  price  or  sum  of  money,  to 
wit,  63^.,  the  defendant  undertook  that  the  horse  was  sound :  and  it  was  averred, 
that  the  plaintiff,  confiding  in  the  promise  and  representation  so  made,  bought 
the  horse  and  paid  the  defendant  631. ;  but  that  the  horse  was  not  sound.  Plea, 
the  general  issue.  At  the  trial  before  Alexander,  G.  B.,  at  the  Lincoln  Bpring 
assizes  1830,  the  bargsdn  proved  was,  for  sixty  guineas,  and  that  if  the  horse 
was  lucky  to  the  plaintiff,  ne  was  to  give  bl.  more,  or  the  buying  of  another 
horse.  It  was  contended,  that  the  contract  proved  was  different  from  that  stated 
in  the  declaration,  and  that  there  ought  to  be  a  nonsuit.  The  learned  Judge 
refused  to  nonsuit,  but  reserved  liberty  to  move,  and  a  verdict  was  found  for  the 
plaintiff.  A  rule  nisi  was  afterwards  obtained  for  entering  a  nonsuit  on  the 
point  reserved,  or  for  reducing  the  damages ;  and  now  the  Attorney- General  and 
Balguy  were  to  have  shown  cause,  but  the  Court  called  upon 

Clarke,  Humphrey y  and  White  in  support  of  the  rule  for  a  nonsuit.     There 
was  a  &tal  variance  between  the  contract  alleged  and  that  proved.     The  consi- 
deration for  the  defendant's  undertaking  was,  sixty-three  guineas  to  be  paid,  and 
something  more  to  be  done  if  the  horse  proved  lucky.     *The  entire  con-  r«233 
sideration  ought  to  have  been  set  forth.     Clarke  v.  Gray,  6  East,  564.   ^ 
In  Churchill  v.  Wilkins,  1  T.  R.  447,  the  contract  declared  upon  was,  that  the 
defendant  should  deliver  to  the  plaintiff  all  his  tallow  at  4s.  per  stone ;  in  the 
contract  as  proved,  it  was  added,  that  if  the  plaintiff  gave  any  other  person 
more,  he  was  to  give  the  same  to  the  defendant :  and  the  variance  was  held 
fatal.     In  Blythe  v,  Bampton,  3  Bingh.  472,  which  was  the  action  on  the  war- 
ranty of  a  horse,  the   consideration  averred  was  55/. ;  that  proved,  55/.,  hut 
\L  to  be  returned  to  the  plaintiff  if  the  horse  did  not  bring  him  5/. ;  and  it 
was  held  to  be  a  variance,  the  agreement  declared  upon  being  absolute,  and 
that  proved  conditional.     So  here,  the  agreement  proved  is  for  something  con- 
ditional, beyond  the  payment  of  63/.     Ln  Cave  v.  Coleman,  8  Mann.  &  R.  2, 
the  contract  proved  was,  that  the  buyer  should  give  100  guineas,  and  101.  more 
if  the  horse  suited  him,  and  this  was  held  no  material  variance  from  the  con- 
tract alleged,  which  was  for  "  a  large  price,  to  wit,  105/. :"    Lord  Tenterden, 
C.  J.,  observing,  <<  If  the  buyer  had  kept  the  horse,  I  do  not  see  how  the  seller 
could  have  maintained  any  action  to  recover  the  10/.     The  buyer  might  have 
'-\  <<The  horse  does  not  suit  me,  but  I  choose  to  keep  him  neverfhelesB 
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But  here,  if  an  action  haA  been  brought  for  the  5^.  a  jury  conld  have  decided 
whether  the  horse  had  proved  lucky  or  not,  bo  as  to  entitle  the  plaintiff  in  such 
action  to  '<  5^.,  or  the  buying  of  another  horse :''  and  although  the  stipulation  to 
^341  ^^^  "  ^^  buying  ofanother  horse"  may  appear  uncertain  and  difficult  to 
^  ^be  enforced,  yet  the  mention  of  51.  in  me  other  part  of  the  alternatiYCi 
would  have  shown  sufficiently  what  the  parties  considered  such  a  bargain  to 
be  worth.  Again,  in  Cross  v.  Bartlett,  8  Moore  &  Payne,  537,  where  the  de- 
okration  was  on  a  warranty  of  soundness  ^ven  by  the  defendant  in  considera- 
tion that  the  plaintiff  would  exchange  horses  with  him,  and  pay  him  25^.,  it 
appeared  that  a  further  part  of  the  consideration  was  a  warranty  by  the  plaintiff 
that  hia  horse  was  sound;  and  this  variance  was  held  fatal,  there  being,  over 
and  above  the  consideration  allied  (as  Tindal,  C.  J.,  observed),  ''  a  personal 
liability  imposed  upon  the  plaintiff,  and  on  which  he  might  have  been  answera- 
able  in  damages  if  his  horse  should  turn  out  to  be  unsound/'  It  is  true  the 
consideration  here  is  alleged  generaUy  to  be  money,  and  the  particular  terms  are 
stated  under  a  videlicet;  but  the  consideration  was  not  merely  pecuniary;  and 
if  it  were,  yet  as  it  forms  a  material  part  of  the  contract,  misstatement  of  it  is 
not  aided  by  a  videlicet. 

Lord  Tenterden,  C.  J.  I  am  of  opinion  that  the  rule,  as  to  entering  a  non- 
suit, must  be  discharged.  The  substantial  and  operative  part  of  the  considera- 
tion is  sufficiently  alleged  in  the  declaration,  namely,  that  the  plaintiff  should 
purchase  a  certain  horse,  and  pay  for  it  631.  The  remaining  part,  that  if  the 
horse  proved  lucky,  the  plaintiff  should  give  hi.  more,  or  the  buying  of  another 
horse,  is  much  too  loose  and  vague  to  be  considered  in  a  court  of  law.  Who 
is  to  say  under  what  circumstances  a  horse  shall  be  said  to  have  proved 
^cAQg-i  *''  lucky  7"  The  price  at  which  the  horse  sold  would  not  determine  it. 
-'  Suppose  a  year  pac»ed  before  the  advanced  price  was  obtained ;  it  might 
then  still  be  a  question,  whether  the  bargain  had  been  lucky  or  not.  But  admit- 
ting  that  this  could  be  ascertained,  how  could  the  contract,  to  give  5/.  or  the 
buying  of  another  horse,  be  enforced  ?  It  is  at  the  option  of  ue  contracting 
party  to  do  either ;  and  what  could  be  mpde  of  an  action  for  not  buying  another 
horse  f  The  party  sued  might  say  he  was  ready  to  buy,  but  too  much  was  asked. 
We  must  suppose  the  substantial  part  of  the  contract  to  be  that  declared  upon,  and 
consider  the  rest  as  amounting  merely  to  one  of  those  honorary  engagements 
which  seem  very  much  to  prevail  among  persons  in  this  way  of  business. 

LiTTLEDAiiE,  J.  I  am  of  the  same  opinion.  The  only  part  of  the  plaintiff's 
undertaking  which  is  distinct  enough  for  legal  consideration  is  truly  set  out, 
namely,  to  huy  a  horse  at  the  price  of  63/.  That  is  substantially  the  agreement. 
The  remaining  part,  which  is  in  the  alternative,  must  be  looked  upon  as  hono- 
rary. «  The  buying  of  another  horse"  is  a  term  to  which  we  cannot  assign  any 
definite  meaning. 

Parke,  J.  Supposing  it  to  be  ascertainable  under  what  circumstances  the 
hoTse  woidd  prove  lucky,  still  the  undertaking  to  be  performed  in  that  event  is 
incapable  of  being  reduced  to  such  certainty  as  to  form  matter  of  legal  obliga- 
tion. It  is  in  the  alternative,  to  give  5/.  or  the  buying  of  another  horse :  for 
*2361  ^^^  ^^  purchase  neither  time  nor  terms  are  prescribed ;  nor  *does  it 
-*  appear,  if  the  parties  differed  upon  it,  how  &r  the  plaintiff  was  to  con- 
tinne  liable.     I  think  the  declaration  was  supported. 

Patteson,  J.y  concurred.  Rule  for  entering  a  nonsuit  discharged. 


ToL.  XXIL— 14 


106  OzENDEN  V.  VuMm.  £.  T.  1831.  [236 

Sir  HENBT  OXRNDEN,  Bwrt.,  «.  PALMER. 

A  p^non  who  pays  highwaf  rate  within  a  parish,  la  not  rendered  a  eom^tent  witness  bjr  tfti« 
54  G.  3,  c.  170,  s.  9,  upon  the  trial  of  an  iBsne,  whether,  within  that  pariah,  there  ie  m  eamU>tm. 
that  all  persons  residing  therein,  whose  dnljT  it  is  to  oaose  the  highways  within  the  ponsli  to 
be  repaired,  may  take  shingle  from  the  se»-beaoh  for  the  purpose  of  such  repair;  the  cnstosa 
not  being  a  matter  relating  to  rates  or  cesses  within  the  meaning  of  the  act. 

Trespass  for  breaking  and  entering  a  close  of  the  plaint,  in  the  parish  o# 
Heme,  in  the  county  of  Kent,  called  The  Beach,  and  taking  and  digging  np  lar^ge 
quantities  of  earth,  stones,  grayel,  and  shingle  there,  and  taking  and  earryin^ 
away  the  same.     Plea,  first,  not  guilty ;  secondly,  that  the  close  called  The  BeaeE 
was  part  of  certain  waste  land  oetween  high  and  low  water  mark,  within  tlie 
parish  of  Heme,  in  the  county  aforesaid,  and  that  within  that  pariah  there  was 
an  ancient  custom  that  all  persons  residing  within  the  parish,  whose  office  or  dut]r 
within  the  parish  might  require  them  from  time  to  time  to  cause  all  and  erer^f 
highway  and  highways  lying  within  the  parish  to  be  amended  and  preserved, 
should  have  the  nght  of  di^ng  up,  taking  and  carrying  away  stones,  shingle, 
&c.,  from  and  out  of  the  siud  close  in  the  aeclaration  mentioned,  for  the  purpose 
of  laying  and  usine  the  same  on  and  about  the  said  highways,  for  the  amendment 
and  preservation  thereof,  every  year,  at  all  times  of  the  year,  when  and  as  often 
as  occasion  should  require.    Averment  that  the  defendant,  before  and  at  the 
times,  when,  &c.,  in  the  declaration  ^mentioned,  was  one  of  the  surveyora  ^4^037 
of  the  highways  within  the  parish,  and  residing  therein;  and  that  his  ^ 
duty,  as  such  surveyor,  required  him  to  cause  the  highways  within  the  parish  to 
be  amended  and  preserved  from  time  to  time  as  occasion  might  require.    The 
plea  then  justified  the  taking  of  the  shingle  fbr  that  purpose.    Replication  deny- 
ing the  custom;  and  upon  that  issue  was  joined.    At  the  trial  before  Park,  J., 
at  the  Spring  assizes  for  the  county  of  Kent  1829,  the  defendant,  in  order  to  prove 
the  custom,  tendered  as  witnesses,  persons  who  were  occupiers  of  houses  and 
lands  in  the  parish  of  Heme,  and  contributed  to  the  highway  rate  there ;  tiieir 
testimony  was  objected  to,  on  the  ground  that  they  had  an  interest  in  the  matter 
in  issue,  inasmuch  as  if  the  custom  were  established,  it  would  have  the  effect  of 
diminishing  the  hiehway  rate  in  future.     The  learned  Judse  was  of  this  opinion, 
and  reject^  the  witnesses.    A  verdict  having  passed  for  the  plaintiff,  a  rule  nisi 
was  obtained  in  Easter  term  1829  for  a  new  trial,  on  the  ground  that  the  wit- 
nesses were  improperly  rejected;  and  at  the  sittings  in  banc,  after  Trinity  term 
1880,  before  Lord  Tenterden,  0.  J.,  Bayley,  J.,  and  Littledale,  J., 

Brodrich  showed  cause.  The  parishioners  rated,  or  liable  to  be  rated,  wero 
properly  rejected  in  this  case,  inasmuch  as  by  reason  of  their  liability  to  the  rate 
Ihey  had  an  interest  in  the  matter  in  issue;  for  if  the  custom  were  established^ 
the  highway  rates  would  be  diminished,  as  the  materials  for  repairing  the  high- 
ways would  be  obtained  free  of  all  expense  except  that  of  carriage.  At  common 
law,  therefore,  such  rated  parishioners  ^would  be  incompetent.  The  only  rMQfi 
question  is,  whether  they  are  rendered  competent  by  the  statute  54  G.  3,  ^ 
c.  170,  s.  9.(a)  It  will  be  ^d  that  they  are  within  the  words  denoting  the  first 
class  of  persons  mentioned  in  that  section,  which  are,  <'  that  no  inhabitant  or 
person  rated  or  liable  to  be  rated  to  any  rates  or  cesses  of  any  district,  parish,  Ac. ,  or 
wholly  or  in  part  maintained  or  supported  thereby,  shall  be  deemed  to  be  by  reasoa 

(a)  Sect  9  enacts,  "  That  no  inhabitant  or  person  rated  or  liable  to  be  rated  to  any  rates  or 
oesses  of  any  district^  parish,  Ao. ;  or  wholly  or  in  part  maintained  or  supported  thereby ;  or 
ezecutiDg  or  holding  any  office  thereof  or  therein,  shall,  before  any  court  or  person 'or  personf 
whatsoever,  be  deemed  to  be  by  reason  thereof  an  incompetent  witoess  for  or  against  anch 
district^  parish,  Ac,  in  uiy  matter  relating  to  such  rates  or  cesses ;  or  to  the  boundary  between 
such  district,  parish,  Ac,  and  any  adjoining  district,  parish,  Ac ;  or  to  any  order  of  removal  to 
or  from  such  district,  parish,  Ac. ;  or  Uie  settlement  of  any  pauper  in  such  district,  parish,  Ac ; 
or  touching  any  bastards  chargeable  or  likely  to  become  ohargeaole  to  such  district,  parish,  Ac; 
or  the  recovexy  of  any  sum  or  sums  for  the  charges  or  maintenance  of  such  bastards ;  or  the 
election  or  appointment  of  any  officer  or  officers ;  or  the  allowance  of  the  accounts  of  any  officer 
or  officers  of  any  snch  district^  parish,  Ae. ;  any  law,  usage,  statute,  or  custom  to  the  oontraiy  is 
anywise  notwithstanding." 
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tliereof  an  incompetent  witness  fbr  or  against  snoh  district,  parish,  ic.,  in  any 
matter  relating  to  such  rates  or  cesses."    The  question  is,  whether  the  custom 
h^  in  issue  was  a  matter  rekting  to  the  rates  or  cesses  contemplated  in  the  act. 
It  is  material,  with  a  view  to  a  sound  construction  of  this  port  of  the  section,  to 
consider  the  object  of  the  statute  and  the  particular  matter  to  which  it  related. 
It  is  entitled  an  act  to  repeal  certain  provisions  in  local  acts  for  the  maintenance 
and  regulation  of  the  poor,  and  to  make  other  provisions  in  relation  thereto.    The 
prei^ble  recites,  that  local  acts  had  passed  containing  enactments  relating  to  the 
^^oQ-i   maintenance  of  the  poor,  varying  the  genenJ  *law  with  respect  to  par- 
-*   ticular  districts,  parishes,  &c. ;  and  th^  it  was  expedient  that  some  of 
those  enactments  should  be  repealed,  and  other  provisions  contained  in  such  acts 
be  made  ^neral.     The  subject-matter  of  the  act  was  entirely  **  the  poor,''  and  the 
object  was  to  amend  the  laws  for  their  maintenance  and  regulation.     Construing 
the  ninth  section  with  reference  to  the  general  object  which  the  lemlature  had 
in  view,  the  rates  and  cesses  therein  mentioned  must  mean  rates  and  cesses  made 
for  the  relief  of  the  poor ;  and  then  that  section  will  have  the  effect  of  rendering 
competent  all  persons  rated  or  rateable  to  the  relief  of  the  poor,  in  all  questions 
relating  to  the  poor  rate,  and  in  all  the  other  cases  specifically  enumerated  in  that 
section.     The  question  here  was  not  one  which  in  any  degree  related  to  the  poor 
rates,  nor  is  this  one  of  the  other  enumerated  cases,  where  an  inhabitant  paying 
or  liable  to  pay  rates  is  expressly  rendered  competent.    The  words  of  this  section, 
^<  wholfy  or  in  pari  twpporied  Aerehy^*'  show  that  the  rates  and  cesses  were  those 
intended  to  support  the  poor.     It  may  be  questionable  even  whether  rate  pavers 
are  by  the  first  words  of  the  section  rendered  competent  in  any  cases  except  tnose 
in  which  the  parish  is  either  in  form  or  substance  the  litigant  party :  and  als0| 
whether  the  subject-matter  in  issue  must  not  be  one  affecting  a  rate  already 
made ;  not  something  which  may  effect  a  rate  to  be  made  in  future.    In  Meredith 
V.  Gilpin,  6  Price,  146,  where  rated  parishioners  were  held  admissible  as  wit- 
nesses for  the  defendants,  the  question  was  one  between  an  individual  and  the 
*o4(fi  parish,  viz.  whether  the  land  belonged  to  the  ^overseers.     If  it  did,  it 
^  vested  in  them  as  trustees  in  aid  of  the  poor  rate,  and  this,  therefore,  in 
some  degree,  related  to  the  rate  made  for  the  relief  of  the  poor.     In  Heude« 
bourck  V.  I^ngton,  1  M.  &  M.  402,  n.  (b\  Lord  Tenterden  apnears  to  have  held 
at  Ni^  Srius,  '^that  the  statute  rendered  inhabitants  of  a  parish  witnesses  in  an 
action  by  the  surveyor  of  the  highways  against  his  predecessor  for  penalties  fbr 
not  accounting,  and  for  the  balance  of  moneys  in  his  hands."     That  is  certainly 
an  authority  against  the  plaintiff;  but  the  case  was  mainly  decided  on  motion  fi^ 
a  new  trial,  on  grounds  independent  of  this  point,  (a) 

Spankie,  Seijt.,  and  (hmyn,  cofUrd,     The  statute  rendered  the  parishioners 
competent.     It  is  a  well  established  rule  of  construction,  that  the  preamble  of  a 
statute  does  not  necessarily  limit  the  enacting  clause,  if  the  scope  and  meaning 
of  the  words  there  used  admit  larger  objects  than  those  embraced  in  the  pream- 
ble.   The  ninth  section  of  the  statute  was  intended  to  remove  objections,  which, 
in  practice,  had  been  found  most  inconvenient.     It  is  sufficiently  general  in  its 
terms  to  include  the  present  ease.     The  word  '<  cesses"  is  not  usuafiy  applied  in 
sets  of  parliament  to  denote  poor  rates.     The  enumeration  of  instances  is  for 
the  sake  of  example,  and  not  intended  to  exclude  all  which  are  not  specified.     It 
woold  be  narrowing  the  construction  too  much  to  confine  the  operation  of  the 
^j  part  of  this  cmuse  to  those  cases  where  the  parish  is  actually  a  party.     In 
*24Y\  Meredith  v,  Gilpin,  the  parish  was  not  in  form  a  litigant  party,  ^though 
^  it  was  substantially  interested.     So  it  is  here.     In  Marsden  v,  Stanfield, 
7  B.  &  C.  815,  the  parish  was  not  strictly,  though  it  was  substantially,  a  party. 
The  issue  was,  whether  a  certain  messuage  was  situate  within  a  chapelry ;  and 
It  was  held,  that  a  person  who  occupied  rateable  property  within  the  chapelry 
^^  a  competent  witness  to  prove  that  it  was  so  situate,  according  to  the  rule  of 
the  common  law ;  and,  secondly,  if  not  at  common  law,  that  he  was  rendered 
competent  by  the  ninth  section  of  the  54  G.  3,  c.  170,  on  the  ground  that  the 

(a)  8m  the  ease,  10  B.  A  C.  646. 
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Bubstantial  question  in  the  case  was,  whether  the  owners  of  the  property  were 
liable  to  contribute  to  the  rates  ?  and,  therefore,  it  was  a  question  rehuing  to 
the  rates  or  cesses  of  the  district.  It  never  could  have  been  intended  by  the 
legislature,  that  persons  who  have  a  direct  interest  in  the  result  of  the  suit 
should  be  thereby  rendered  capable  of  being  witnesses,  and  that  others,  whose 
interest  is  equally  strong,  but  indirect,  should  not  be  so.  Rex  t;.  Hayman,  1 
Moody  &  M.  401,  was  the  case  of  an  indictment  against  a  private  individual  for 
not  repairing  a  bridge,  on  a  liability  ratione  tenurn.  It  therefore  only  incident- 
ally affected  the  parish,  yet  the  witness  was  admitted,  as  being  made  competent 
by  the  statute.  [Batley,  J.  The  parishioners  were  probablv  the  prosecutors.] 
Heudebourck  v.  Langton,  1  Moody  k  M.  402,  n.  (6),  was  substantially  a  ques- 
tion in  which  the  parish  was  interested.  But  it  was,  in  form,  an  action  between 
two  individuals.  Here,  if  the  custom  were  established,  the  parishioners  would 
be  materially  benefited,  for  the  repair  of  the  roads  would  be  effected  at  a  cheaper 
rate,  and  that  was  the  species  *of  interest  which  the  ninth  section  of  the  r%aAo 
act  contemplated.  In  Meredith  v,  Oilpin,  6  Price,  146,  the  question  was,  ^ 
whether  the  land  were  vested  in  the  overseers  of  the  poor  under  a  local  act,  by 
the  provisions  of  which,  if  they  had  a  right  to  it,  it  would  be  vested  in  trust  for 
the  parish  in  aid  of  the  poor  rates ;  and  it  was  hold,  that  a  rated  inhabitant  was 
an  admissible  witness  by  virtue  of  the  statute ;  Wood,  B.,  being  of  opinion  that 
the  matter  in  dispute  was  one  of  those  contemplated  by  the  act,  since  it  related 
to  a  fund  out  of  which  the  rates  were  to  be  so  &r  diminished.  So,  the  question 
raised  in  this  action,  whether  the  parishioners,  whose  duty  it  was  to  repair  the 
highways,  were  entitled  to  take  shingle  from  the  sea-beach,  was  a  matter  relating 
to  the  rates  or  cesses ;  for,  if  the  custom  were  once  established,  the  materials 
for  effectine  such  repairs  would  be  procured  free  of  all  expense  but  that  of  car- 
riage, and  we  highway  rate  would  be  in  future  diminished.  The  last-mentioned 
ease,  at  all  events,  shows  that  the  clause  in  question  should  be  construed  most 
liberally  with  reference  to  the  object  contemplated  in  it.  Our.  adv.  vulL 

Lord  Tentjerdkn,  C.  J.,  in  the  present  term  delivered  the  judgment  of  the 
Court.  We  are  of  opinion  that  the  witnesses  were  properly  rejected.  It  is 
quite  clear  that,  at  common  law,  the  inhabitants  of  this  parish  would  not  be 
competent  witnesses,  because  they  have  an  interest,  inasmuch  as  if  the  custom 
be  established  the  materials  for  the  repair  of  the  highway  wiU  in  future  be 
'^obtained  at  little  or  no  expense,  and  die  highway  rates  thereby  be  di-  vmaq 
minished.  It  was  contended,  however,  that  the  inhabitants  were  in  this  ^ 
case  rendered  competent  witnesses  by  the  statute  54  G.  3,  c.  170,  s.  9.  (His 
Lordship,  after  reading  the  section,  proceeded  as  follows :)— And  the  case  of 
Meredith  v.  Oilpin  was  cited  as  an  authority  to  show  that  the  witnesses  were 
improperly  rejected.  That  was  an  action  of  trespass  against  the  overseers  of  a 
township,  and  the  principal  question  was,  whether  the  lands  were  vested  in  the 
overseers  under  a  local  act  of  parliament,  and,  according  to  the  printed  report, 
the  Court  of  Exchequer  determined  that  the  rated  inhabitants  were  not  incom- 
petent witnesses  on  the  part  of  the  defendants,  the  overseers,  although  the  lands, 
if  vested  in  them,  would  be  vested  in  trust  for  the  parish  in  aid  of  the  poor- 
rates.  The  Court  considered  the  matter  in  issue  as  one  relating  to  the  rates. 
On  consideration,  we  entertain  great  doubts  whether  that  case  was  properly  de- 
cided, and  whether,  even  there,  the  matter  could  properly  be  said  to  concern  the 
poor-rate  within  the  meaning  of  the  act  of  parliament.  The  great  object  of  that 
act  was  the  poor.  Their  maintenance  and  regulation  was  the  matter  principally 
in  the  view  of  the  legislature.  The  question  raised  in  the  present  case  was  not 
one  which  in  any  degree  related  to  the  maintenance  of  the  poor,  but  to  an  object 
perfectly  distinct ;  it  was  not  a  case,  therefore,  within  the  general  mischief  con- 
templated by  the  legislature,  and  recited  in  the  preamble.  Still  the  words  of 
the  ninth  section  are  large  enough  to  embrace  objects  not  within  the  preamble ; 
and  taken  by  '^'themselves,  they  would  seem  to  render  any  person  liable  r^o^^ 
to  be  rated  to  any  rates  or  cesses  of  any  parish^  a  competent  witness  for  ^ 
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or  against  such  parish,  in  any  manner  relating  to  such  rates  and  oesses.  We 
cannot,  howeyer,  say  that  the  question  as  to  the  existence  of  the  costom  to  take 
shingle  from  the  sea-heach  for  the  purpose  of  repairing  the  highways  in  the 
parish^  was  one  which  did  properly  and  strictly  relate  to  rates  or  cesses  of  the 
parish,  within  the  meaning  of  this  act  of  parliament ;  and  if  it  be  not  strictly 
and  properly  a  matter  relating  to  them,  it  is  clear  that  the  persons  tendered  as 
witnesses  were  not  rendered  competent  by  the  statute.  The  custom,  which  was 
the  matter  in  issue,  if  it  had  been  established,  would  not  have  a£fected  any  rate 
already  made,  and  although  it  might  affect  future  highway  rates,  we  think  that 
it  was  not  on  that  account  a  matter  relating  to  rates  or  cesses  within  the  mean- 
ing of  this  act  of  parliament.  Sule  discharged. 
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upon  the  trial  of  an  issue  in  prohibition,  whether  the  nsuipalion  of  offloe  in  a  quo  warranto 
information  mentioned  was  committed  out  of  the  Jiuisdietion  of  the  county  palatine,  and  within 
that  of  the  city,  of  Chester ;  a  document  flrom  the  remembrancer's  office  of  the  Court  of  Ezche- 
qner  was  produced,  purporting  to  be  a  decree  made  (after  hearing  of  a  complaint  againat  the 
dtisens  of  Chester,  and  their  answer)  by  the  Lord  High  Treasurer  of  Snglsind,  the  Chancellor 
of  the  EUcheqner,  the  under-treasurer,  and  the  Chief  Baron,  with  the  adrioe  and  assent  of  a 
queen's  seijeant,  and  the  Queen's  Attorney  uid  Solicitor-General,  and  others  of  the  same  court : 
Held,  that  this  document  was  not  admissible  in  CTidenoe  as  a  decree,  because  it  was  not  a 
decree  of  the  Court  of  Exchequer  nor  of  any  court  known  to  Uie  law  at  the  time  when  it  pur- 
ported to  hare  been  made ;  nor  as  an  award,  because  there  appeared  no  Toluntary  submission 
of  parties ;  nor  as  eridence  of  reputation,  because  the  parties  making  the  decree  had  no 
knowledge  of  the  subject,  except  that  which  they  deriyed  in  the  course  of  the  proceeding. 

Prohibition.    An  information  in  the  nature  of  quo  warranto  having  been 
exhibited  in  the  court  of  session  for  the  county  palatine  of  Chester  to  try  the 
plaintiff's  title  to  the  office  of  mayor  of  Chester,  a  plea  to  the  jurisdiction  was 
pleaded,  and  a  rule  obtained  in  this  Court  for  a  prohibition  directed  to  the  judges 
and  prothonotary  of  the  court  of  the  county  palatine,  and  to  the  relators,  on  the 
ground  that  the  city  of  Chester,  being  a  county  of  itself  by  charter  21  H.  7,  was 
not  within  the  jurisdiction  of  the  court  of  session  for  the  county  palatine,  as  to 
offences  quasi  criminal  committed  within  the  city.     The  rule  b^g  made  abso- 
lute, the  plaintiff  declared  in  prohibition.     The  issue  in  prohibition  was,  whether 
the  usurpation  of  the  office  in  the  quo  warranto  information  mentioned,  was 
committed  within  or  out  of  the  jurisdiction  of  the  court  of  sessions  of  the  county 
of  Chester.     At  the  trial  before  Toddy,  Serjt.,  at  the  Shropshire  assises  1829, 
the  following  documents  produced  from  the  decree  book  in  the  remembrancer's 
office  of  the  Court  of  Exchequer  were  received  in  evidence  for  the  defendants : — 
"  Civitas  Cestr.     Memorand.  that  in  this  present  term  of  St.  Michael,  viz.  the 
9th  of  November,  in  the  fourth  year  of  the  reign  of  Elizabeth  by  the  grace 
*2461  ^^  ^^'  ^''  qneen  of  England,  *&c.,  John  Webster,  one  of  the  aldermen 
^  of  ^e  City  of  Chester,  John  Cowper,  another  alderman  of  the  said  city, 
and  late  mayor  of  the  same,  Richard  Dutton  and  Thomas  Fillers,  late  sheriffs  of 
the  said  city,  and  William  HamneU,  now  one  of  the  sheriffs  of  the  said  eity, 
appeared  before  the  Bieht  Honourable  William  Marquis  of  Winchester,  Lord 
High  Treasurer  of  En^nd,  Sir  Edward  Saunders,  Knight,  Lord  Chief  Baron, 
Sir  Walter  Mildmay,  Knight,  Chancellor  of  the  Exchequer  at  Westminster, 
C^rge  Frywell  and  Thomas  Pyme,  Esquires,  two  of  the  Queen's  Majesty's 
harona  of  &e  said  Exchequer,  John  Thockinton,  Esquire,  justice  of  Chester, 
Gilbert  Gkrrard  and  William  Rosewell,  Esquires,  attorney  and  solicitor  general 
onto  her  Majesty,  and  also  Sir  Thomas  Saunders,  Knight,  the  Queen's  Majesty's 
remembrancer  of  the  said  Court,  and  other  her  grace's  officers  and  ministers  of 
the  same  Court,  being  present  at  the  dwelling-house  of  the  said  Lord  Treasurer 
in  I^mdon,  and  then  and  there  the  said  citizens  being  upon  good  ground  charged 
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by  the  said  Lord  Treasurer  that  tbey  by  colour  of  their  obarier,  and  also  of  tbe 
offices  of  mayoralty  and  of  sheriffs,  had  estranged  themselves  from  the  duty 
which  they  owed  to  the  royalty  and  r^al  jurisdiction  of  the  county  palatine  of 
Chester,  and  refused  to  obey  writs  and  process  to  them  directed  in  her  Majesty's 
name  under  the  seal  of  the  county  palatine,  and  that  they  encroached  upon  die 
regality,  liberties,  and  privileges  of  that  county  palatine,''  &c.,  they,  the  said 
citizens,  having  with  them  two  Serjeants  as  counsel  at   law,  answered   by 
referring  to  divers  charters,  and  particularly  statine  that  by  charter  of  King 
Henry  Vll.,  the  city  was  made  a  county  of  its^,  and  separated  from  the 
county  palatine,  and  that  the  mayor  and  sherifis  of  the  city  were  the  only 
^judges  of  all  causes  arising  within  the  city,  and  that  the  city  was,  by  tbe  1-41047 
said  charter,  exempt  from  the  jurisdiction  of  the  county  palatine,  and  from  ^ 
all  manner  of  writs  and  process  proceeding  out  of  the  Court  of  Exchequer  of  the 
same.     The  answer  of  the  deputy  chamberlain  of  the  county  palatine  was  then 
stated,  alleging  that  the  city  of  Chester  was  parcel  of  the  county  palatine,  Ac, 
before  the  granting  of  the  charter  of  Henry  YII.,  and  subject  to  the  jurisdiction 
of  the  Earls  of  Chester,  which  earldom,  until  there  should  be  a  prince,  was  in  the 
Queen ;  and  although  the  city  was  by  that  charter  made  a  county  of  itself,  as 
distinguished  from  tne  county  of  Chester,  yet  it  was  not  exempt  from  the  juris- 
diction of  the  county  palatine ;  in  proof  of  which  the  deputy  and  his  connsd 
produced  various  documents :  tiiat  the  citizens  of  Chester  not  having  with  them 
their  charters  to  produce,  it  was  ordered  that  the  citizens  should  appear  to  answer 
unto  such  articles  as  should  be  in  writing  laid  against  them  on  the  first  day  of 
the  next  term,  till  which  time  final  order  m  the  premises  was  deferred ;  and  that, 
in  the  meanwhile,  the  jurisdiction  of  the  county  palatine  should  be  obeyed :  and 
that  the  deputy  chamberlain  should  put  the  articles  in  writing  and  give  copies 
to  the  said  citizens.     The  other  document,  which  purported  to  be  of  Hilary  term, 
6  Eliz.,  recited  that  debate,  strife,  and  controversy  had  been  had  in  this  court  of 
exchequer,  and  that  the  mayor,  sheriffs,  and  citizens  had  sent  up  their  recorder, 
with  all  their  charters,  &c.,  and  that  the  matter  had  been  divers  times  heard  and 
thoroughly  debated  before  the  Marquis  of  Winchester,  Lord  High  Treasurer  of 
England ;  Sir  Walter  Mildmay,  Knight,  Chancellor  of  this  Court  of  Exchequer  ; 
Sir  Richard  Sackville,  Knight,  Under  ^Treasurer,  and  Sir  Edward  Saun-  r^oAA 
ders.  Knight,  Chief  Ji^ron  of  the  same  Court,  by  the  advice  and  assent  of  ^ 
Thomas  Oirus,  Esq.,  serjeant  at  law  to  the  Queen,  and  G.  Gerrard  and  W.  Rose- 
well,  Esquires,  her  grace's  attorney  and  solicitor-general,  and  others  of  tbe  said 
Court  of  Exchequer ;  and  it  then  stated  that  upon  deliberate  consideration  of  the 
records  produced,  it  appeared  that  the  county  palatine,  from  time  immemorial, 
had  been  a  county  palatine,  and  had  regal  jurisdiction ;  that  the  city  of  Chester 
was  and  is  parcel  thereof,  and  the  court  of  exchequer  of  the  said  county  was  the 
ordinary  chancery  court  of  the  county  palatine ;  that  the  chamberlain  was  the 
chancellor  and  chief  officer  of  the  said  Court,  for  all  causes  appertaining  to  the 
jurisdiction  of  chancellor,  and  that  the  officers  of  the  city  had  used  and  ought 
to  make  return  of  all  process  to  them  directed  under  the  seal  of  the  earldom  ; 
and  then,  after  adverting  to  the  charter  of  the  city,  the  document  proceeded,  '<  It 
is  ordered,  decreed,  and  declared,  that  the  said  citv  is  within  and  a  member  of 
the  said  county  palatine,  and  the  same  is  and  ought  to  be  within  and  member 
thereof,  and  so  shall  be  from  henceforth  esteemed,  used,  and  taken ;  and  that  the 
officers  of  the  same  city  shall  from  time  to  time  make  a  good  and  sufficient  return 
of  all  such  writs  of  corpus  cum  causft  and  other  writs  as  shall  be  to  them  direct* 
ed  under  the  seal  of  the  said  earldom,  according  to  the  tenor  of  the  same  writs : 
that  the  said  court  of  exchequer  is,  and  time  out  of  mind  of  man  hath  been,  the 
chancery  court  of  the  said  county  palatine,  as  well  for  the  granting  of  aU  original 
process  as  for  proceeding  in  and  determining  of  traverses  and  odier  matters  of 
equity  appertaining  to  the  jurisdiction  of  a  chancellor,  and  that  the  chamberlain 
is,  and  always  hath  *been,  the  chancellor  and  chief  officer  of  the  said  picAjf^ 
court  of  exchequer  at  Chester.     Also,  it  is  ftirther  ordered,  &c.,  that  the  I/***' 
said  mayor  and  dtizens  shall  and  may  hold  plea  by  plaint  after  the  course  of  the 
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conimoQ  laws  of  this  realm  in  their  ooorts  of  portmote  and  pentioe  within  the 
said  city  of  all  manner  of  pleas  rising  within  the  liberties  of  the  said  city,  as 
well  reid  and  personal  as  mizt  (except  pleas  of  dower  and  right),  and  of  plieas 
of  the  crown,  aooording  to  the  tenor  and  effect  of  their  charters  and  of  the  cns- 
toma  of  the  same  city, '  &o.  It  was  objected  by  the  plaintiff's  counsel,  that  the 
instrument  produced  as  a  decree  of  the  court  of  exchequer  was  not  a  record  of 
that  court,  but  a  mere  entry  of  something  done  by  persons,  some  of  whom  were 
judges  of  the  court  of  exchequer^  and  others  not ;  secondly,  that  it  was  not  made 
in  any  suit  before  that  Court,  of  which  cognisance  could  be  taken ;  thirdly,  that, 
if  it  were  to  be  considered  a  decree,  no  bin  and  answer  were  proved.  The  jury 
found  a  verdict  for  the  defendants ;  and  a  rule  for  a  new  trial  having  been 
obtained  on  the  above  grounds, 

Campbell  and  J.  Jervis  showed  cause,  at  the  sittings  in  banc  after  Trini^ 
term,  1830,  before  Lord  Tenterden,  C.  J.,  Bayley,  J.,  and  Littledale,  J. 
The  decree  in  question  was  a  good  decree  or  judgment  of  the  Court  of  Exchequer. 
From  Madox's  Exchequer,  c.  21,  s.  1,  it  appears  that  the  Lord  High  Treasurer, 
while  that  office  was  exercised  bv  one  person,  was  a  judge  of  the  Court  of  Ex- 
chequer^ with  the  Chancellor  of  Excheauer,  Chief  Baron,  and  other  Barons,  and 
that  decrees  were  made  by  them  with  the  sulvice  and  assent  of  the  King's  conn- 
^ACA-i   cil.     The  under-treasnrer  was  also  then  a  member  *of  the  Court  occasion- 
^   ally.     [Taunton f  contrd,  admitted  that  the  Treasurer,  Chancellor  of  the 
Exchequer,  the  Chief  and  other  Barons,  constituted  the  Equity  Court  of  Exche- 
quer, but  denied  that  the  under-treasurer  was  a  component  part  of  it.]    In  Sir 
Thomas  Wroth's  case,  Plowd.  459,  the  following  note  appears  by  Saunders,  C. 
B.,  to  whom  the  report  was  submitted  before  it  was  printed  :  "  That  Saunders, 
C.  B.,  put  the  other  barons  in  mind  of  the  great  assembly  of  all  the  justices  on 
Uie  28th  day  of  April,  in  the  first  year  of  the  reign  of  Queen  Mary,  of  which 
assembly  the  said  Chief  Baron  was  one,  together  with  Eyre,  Master  of  the 
Rolls;  Baker,  under-treasurer  of  the  Exchequer;  Griffin,  Attorney-General; 
and  Cordel,  Solicitor-General ;  when  it  was  resolved,  that  patents  without  the 
words  pro  nobis,  ha&redibus  et  successoribus  nostris,  being  granted  for  the  cor- 
poral exercise  of  an  ofBce  or  service,  are  good."     The  case  referred  to  by 
Saunders,  C.  B.,  is  reported  in  Dyer,  92,  pi.  20.     The  decree  in  Wroth's  case 
shows  that  the  Queen's  Serjeants  and  Attorney  and  Solicitor-General  were  caUed 
in,  and  the  opinion  of  the  Judges  of  C.  P.,  also,  taken  by  the  Court  of  Exche- 
quer, before  giving  judgment.     In  Price's  Law  and  Course  of  the  Court  of 
Exchequer,  book  i.  c.  2,  it  is  stated,  that  the  Attorney  and  Solicitor-General 
were  frequently  called  in  in  former  times  with  the  King's  Serjeants  and  others 
of  the  King's  counsel,  to  assist  the  Court  of  Exchequer  with  their  advice  in 
matters  depending  before  the  barons,  which  were  not  mature  for  judgment :  in 
support  of  which  position  the  author  refers  to  the  forms  afterwards  cited,  in  c. 
Mg-in  14,  and  to  the  records  of  the  Court.     Then,  if  the  *Court  was  constituted 
^  thus  before  Elizabeth's  time,  the  plaintiff  must  show  that  such  constitu- 
tion had  become  illegal  at  the  time  when  the  decree  was  made.     As  to  the  form  of 
the  document  in  question,  it  is  true  that  it  appears  to  be  a  decree,  without  bill 
or  answer.     It  may  have  come  on  bv  way  of  petition.     It  is  stated  by  Madox, 
e.  22,  s.  S,  that  the  records  or  bundles  inade  up  by  the  remembrancers  of  the 
Exchequer  contain,  among  other  things,  many  entries  or  memorandums  mado 
pro  commodo  regb,  to  control  accomptants,  or  to  save  the  king's  right,  either 
oy  way  of  memorandum  pro  rege,  or  of  loquendum  cum  rege,  or  loquendum 
cum  justiciario,  or  cum  concilio  regis.     And  among  these  entries  there  appear 
many  which  concern  franchises ;  as  touching  the  fair  at  St.  Ive  belonging  to  the 
Abbot  of  Ramsay ;  concerning  a  claim  of  the  Bishop  of  Lincoln  to  have  tho 
chattels  of  his  men  who  were  fugitives  or  hanged ;  concerning  certain  charters 
produced  at  the  Exchequer  on  behalf  of  Walter  de  Esselye ;  concerning  the 
town  of  Bedford  not  being  tallaged,  when  the  king's  and  other  demesnes  were 
tsUaged.     The  document  now  in  question  may  be  considered  as  belonging  to 
this  dass  of  reoords.    Again,  the  general  jurisdiction  of  the  county  palatine 
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in  quo  warranto  not  beine  disputed ;  and  the  oontroTersy  ^u^gy  whether  the 
oity  of  Chester  be  exempt  from  that  jurisdiction,  the  question  is  one  of  boundary, 
and  this  document  may  be  received  as  evidence  of  reputation.  Besides  it  may 
be  admissible  as  an  award,  for  the  parties  (the  city  officers  on  the  one  hand,  and 
the  deputy  chamberlain  on  the  other)  having  appeared  must  be  taken  to  have 
submitted  their  differences  to  those  who  made  the  decree. 

*  Taunton  and  Tyrwhitt,  contrd.  The  instrument  put  in  as  a  decree  of  i-mc^o 
the  Court  of  Exchequer  was  not  the  regular  judgment  or  decree  of  any   ■- 
accredited  Court,  but  the  order  of  an  anomalous  jurisdiction,  unknown  to  the  la'vr^ 
and  not  binding  on  the  subject.     The  introduction  of  persons  merely  laymen  to 
act  as  judges  is  a  breach  of  that  usage  and  prescription  by  which  alone  the  superior 
courts  exist  and  enjoy  authority.     This  document  appears,  on  the  face  of  it,  not 
to  be  a  decree  of  the  Court  of  Exchequer,  for  the  under-treasurer  with  the 
Queen's  Serjeants  and  her  attomev  and  solicitor-general  act  as  component  parts 
of  the  Court,  while  the  puisne  barons,  the  legal  judges  of  the  court,  do  not 
appear  to  have  been  parties  to  the  final  determination.     For  the  words  "  and 
others  of  the  Court  of  Exchequer"  will  not  include  persons  of  superior  rank,  as 
judges,  where  inferior  personages  have  been  first  mentioned,  Archbishop  of  Can* 
terbury's  case,  2  Rep.  46  b,  and  the  Chief  and  two  other  Barons  are  mentioned 
in  the  former  document,  of  Michaelmas  term,  4  Eliz.     Bills  in  equity  in  that 
Court  are  addressed  to  the  Chancellor  and  under-treasurer,  the  Lord  Chief  Baron, 
and  other  Barons,  but  the  offices  of  Chancellor  and  under-treasurer  have  long 
been  united.     The  under-treasurer  in  the  time  of  Eli2abeth  would  merely  rank 
among  the  '*  other  officers  and  ministers"  of  the  Court,  mentioned  by  Lord  Coke, 
4  Inst.  104,  after  the  great  officers  and  judges.     But  in  this  supposed  decree  the 
under-treasurer  is  made  a  person  of  co-ordinate  judicial  authority  with  the  Trea- 
surer, the  Chancellor  of  Exchequer,  and  the  Chief  Baron,  whereas  he  never  had 
any  judicial  authority;  and  if  he  had,  he  could  not  act  *in  the  presence  of  pieoi^ 
his  principal,  the  Lord  Treasurer,  or  of  the  Chancellor  of  the  Exchequer.    ■- 
This  decree,  too,  is  said  to  be  made  with  the  advice  and  assent  of  the  Queen's  Ser- 
jeant and  Attorney  and  Solicitor-General,  as  if  their  concurrence  were  necessary 
to  the  proceeding,  which  would  not  be  the  case  in  any  regular  judicial  act  of  the 
Court.     The  cases  in  Madox  of  persons  assisting  in  judgments  are  from  veiy 
early  times,  viz.  before  the  end  of  Edward  II.     Though  the  superior  Courts 
occasionally  call  in  the  assistance  of  the  Judges  of  other  Courts  in  matters  of 
difficulty,  the  judgment  is  delivered  and  entered  of  record  as,  and  in  &ct  is,  thai 
of  the  Court  which  so  requires  assistance.     The  note  cited  from  Plowden  (if 
implying  that  the  persons  there  mentioned  all  acted  as  judicial  officers  of  tne 
Court  of  Exchequer)  is  at  variance  with  Lord  Coke^  4  Inst.  chap.  11,  p.  103, 
Britton,  fol.  2  b,  and  Fleta,  lib.  2,  c.  2,  all  of  whom  mention  the  Exchequer  as 
having  a  distinct  jurisdiction,  and  justices  to  administer  it.     And  whatever 
irregularity  may  be  found  in  Madox  to  have  taken  place  in  the  Exchequer  before 
Edward  III.'s  time  is  put  a  stop  to  by  81  Ed.  3,  st.  1,  c.  12,  touching  erroneous 
judgments  in  the  Exche(|uer,  which  shows  the  barons  to  be  the  only  persons 
who  gave  judgment.     This  appears  also  from  the  case,  4  Inst.  105,  of  an  inform- 
ation on  intrusion  against  Brace,  25  Eliz. ;  and  that  the  Lord  Treasurer  who  was 
joined  with  the  barons,  had  the  mere  keeping  of  records ;  but  that  is  no  judicial 
duty,  nor  entitling  him  to  act  as  judge.     Again,  in  4  Inst.  p.  118,  it  is  said  that 
the  Judges  of  the  court  of  equity  in  the  Exchequer  Chamber  are  the  Lord  Trea- 
surer, the  Chancellor  and  Barons  of  the  Excheqiler;  and  that  '^  generally,  their 
jurisdiction  is  as  larjze  for  matter  of  ^equity ;  as  the  Barons  in  the  Court  cmka 
of  Exchequer  have  tor  the  benefit  of  the  King  by  the  common  law."         ^ 

In  the  custody  from  which  this  instrument  came,  the  bill  and  answer  should 
be  found,  if  a  9u%t  had  existed  with  a  legal  origin.  It  is  merely  assumed  that 
the  matter  came  on  upon  petition.  If  this  supposed  decree  had  its  origin  in  a 
commission,  Scrogus  v.  Coleshill,  Dyer,  175,  shows,  that  when  the  crown,  as  was 
not  unfrequent  in  the  Tudor  reigns,  granted  a  commission  to  great  personages 
iesociated  with  some  Judges  to  adjudicate  a  particular  casC;  the  Court  of  C.  P. 
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m  that  instance  disreflarded  their  order,  and  agreed  that  a  habeas  corpus  should 
be  granted.  The  eyil  of  saoh  irregular  oommissions  was  early  felt,  and  provided 
against  in  criminal  matters  by  stat.  West.  2d,  13  Ed.  1,  st.  1,  o.  29,  which  pro 
Tides,  that  '<  no  commissions  to  hear  outrages  or  misdemeanors  shall  be  granted 
before  any  justices,  except  in  either  bench  or  in  eyre,  unless  it  be  for  an  heinous 
trespass,''  &o.  2  £d.  8,  c.  2,  enacts,  that  such  judges  shall  be  men  learned  ip 
the  law,  and  none  other.  For  only  such  commissioners  as  haye  warrant  of  law 
and  continual  allowance  in  courts  of  justice  are  to  be  allowed,  and  all  commis« 
sions  of  new  inventions  are  against  law  till  allowed  by  statute.  4  Inst.  168.  2 
Inst.  51,  478.     Com.  Big.  BrtrogaHve  (D  29). 

The  instrument  was  left  to  the  jury  as  a  regular  judgment  or  decree  in  a  suit ; 
it  was  not  tendered  as  evidence  of  reputation  or  as  an  award.  The  present 
plaintiff  is  not  party  or  privy  to  the  suit  (if  a  proceeding  instituted  as  this  was 
can  be  so  term^)  in  which  the  supposed  decree  or  award  was  made.  Any  parol 
*2^51  ®^^®^^y  ^^  which  the  tribunal  may  have  come  to  its  '^decision,  was  ob- 
-*  jeotionable  as  made  post  litem  motam,  and  the  judgment  given  in  conse- 
quence can  be  entitled  to  no  more  weight  than  the  testimony  on  which  it  wag 
founded.  Our,  adv.  vuU, 

Lord  Tbntekden,  0.  J.,  now  delivered  the  judgment  of  the  Court.     The 
question  in  this  case  was,  whether  two  documents  which  had  been  received  in 
evidence  on  the  trial  ought  to  have  been  admitted.     The  question  in  the  cause 
related  to  the  rights  of  the  county  of  the  city  of  Chester,  as  between  that  city 
and  the  oounty  palatine  of  Chester.    The  first  aocument  purported  to  be  a  history 
of  the  early  stage  of  certain  proceedings  had  before  the  Lord  Treasurer  and  other 
persons  there  mentioned,  and  the  second  to  be  a  decree  by  the  Lord  Treasurer 
and  others  on  the  subject-matter  of  those  proceedings :  and  this  last  document 
was  undoubtedly  a  very  important  one,  as  showing  what  were  the  rights  of  the 
corporation  of  the  city,  and  limiting  them  with  reference  to  the  rights  of  the 
county  palatine.     It  was  objected  that  this  could  not  be  considered  the  decree 
of  any  court  of  competent  jurisdiction,  and  therefore  ought  not  to  have  been  re- 
ceived, and  we  are  of  that  opinion.     The  document  is  one  of  a  very  irregular 
character.     (His  Lordship  then  stated  the  substance  of  the  two  documents  pro- 
duced, observing  that  the  matter  began  by  parol,  upon  a  charee  by  the  Lord 
Treasurer  agunst  the  members  of  the  corporation  before  him  and  the  other  per- 
sons mentioned  in  the  first  instrument.)    Now,  one  cannot  read  the  names  that 
appear  here  without  seeing  that  the  decree  was  not  that  of  the  Court  of  Exche- 
*2561  ^^^>  ^'^^  ^^  ^^7  <^^^  0^  justice  known  at  that  "^time.     The  judges  con- 
^  sisted  of  some  persons  who  were  members  of  the  Court  of  Exchequer 
joined  with  others  who  were  not,  her  Majesty^s  Attorney  and  Solicitor-General, 
and  the  Queen's  Serjeant  appearing  in  a  judicial  character.     It  was  evidently, 
therefore,  a  proceeding  before  persons  not  forming  any  court  known  to  the  laws 
of  this  country,  nor  having  any  competent  authority  to  decide  the  matter  in  issue, 
or  to  make  the  decree  which  they  made.     It  was  said  that  this  document  might 
be  received  as  an  award  made  between  the  parties,  or  as  evidence  of  reputation. 
Now,  an  award  must  be  founded  on  a  voluntary  submission,  whereas  in  this  case 
the  citizens  of  the  county  of  the  city  were  not  voluntary  parties.     They  were 
<^ed  before  the  persons  who  made  the  decree  by  an  authority  which  at  that 
time  of  day  they  might  not  think  it  convenient  to  resist.     Declarations  can  only 
be  evidence  of  reputation  when  made  by  those  who  have  personal  knowledge  of 
the  fact.    Here  the  persons  acting  as  judges  had  no  knowledge  of  the  &ct,  except 
what  they  derived  in  the  course  of  that  proceeding.     The  decree  of  such  persons, 
therefore,  cannot  be  evidence  of  reputation.     We  are  of  opinion  that  the  docu- 
i&ents  were  improperly  received,  and  consequently  the  rule  for  a  new  trial  must 
be  made  absolute.  Bule  absolute^ 

Vol.  XXn.— 16  k2 


lU  Taylor  v.  Gregobt,  E.  T.  1831,  [257 

♦TAYLOR  and  Another,  Assignees  of  WALSH,  a  Bankrupt,  v.   r*o;L-7 

GREGORY.  L  ^^* 

In  aanimpflit,  the  issne  was,  whether  tlie  aetion  had  been  eommenoed  within  eiz  years,  and  &  Ter- 

.  diet  was  taken  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  on  a  special  ease.  It  appeared 
by  the  case  that  process  had  been  sued  out  within  six  years,  in  an  action  corresponding  with 
the  present^  and  continued  on  Uie  roll  dewn  to  the  first  return  of  Trinity  term  1827,  when  the 
fix  years  had  elapsed;  and  thai  a  teetatnm  special  capias  was  sued  oat  in  the  present  aetioii, 
tested  on  the  last  return  of  the  same  term ;  but  there  was  no  continuance  from  the  first  to  the 
last  return.  The  question  being,  whether  on  this  state  of  facts,  the  latter  process  was  sufficiently 

■  connected  with  the  former  to  take  the  ease  out  of  the  statute,  the  Court;,  after  two  arguments 
of  the  special  case,  allowed  the  plaintiffs,  on  motion,  io  amend  the  roll  by  entering  the  required 
oontinuanee. 

And  it  was  held,  that  this  proceeding  did  not  entitle  the  bail  to  be  exonerated,  aldiough  they 
had  become  bail,  and  had  omitted  to  render  the  plaintiff,  in  reliance  on  the  defence  nmler  the 
statute. 

The  declaration,  which  originally  corresponded  with  the  process,  had  been  amended  by  a  Judge's 
order,  by  increasing  the  damages,  and  adding  counts  for  interest  and  commission :  Held,  that 
this  was  no  ground  for  exonerating  the  boil,  the  unount  of  damages  being  before  an  arbitrator, 
who  might  apportion  them  so  ai  to  prevent  the  bail  being  improperly  charged. 

Assumpsit.  Pleas,  the  general  issue,  and  that  the  cause  of  action  did  not 
accrue  within  six  years  of  the  commencement  of  the  suit.  Replication,  that 
the  cause  of  action  did  accrue,  &c.  At  the  trial  before  Lord  Tenterden,  C.  J., 
at  the  sittings  in  Middlesex,  after  Hilary  term  1828,  a  verdict  was  found  for  the 

Slaintiffs  for  3000/.,  subject  to  an  award,  if  necessary,  as  to  the  amount  of 
amages,  and  also  subject  to  the  opinion  of  the  Court  upon  a  special  case.  A 
full  account  of  the  former  proceedings  in  this  cause  will  be  found  in  Gregory  v. 
Hurrill,  5  B.  &  C.  ^41.  By  the  statement  in  the  special  case  it  appeared,  that 
after  the  decision  in  Gregory  v.  Hurrill,  the  commission  of  bankrupt  against  the 
present  defendant,  which  was  there  in  question,  was  superseded,  and  that  imme- 
diately afterwards,  namely,  on  the  31st  of  August,  1827,  the  plaintiffs  sued  out 
a  writ  of  testatum  special  capias  against  the  defendant  (therein  mentioned  as 
having  survived  R.  L.  Hipkins,  against  whom,  together  with  the  defendant,  this 
action  was  commenced),  tested  on  the  *last  return  of  Trinity  term,  and  p^oco 
returnable  on  the  morrow  of  All  Souls.  The  case  then  stated,  that  a  ^ 
roll  of  proceedings  in  the  cause  was  produced  and  read  at  the  trial,  containing 
entries  of  the  writs  of  special  capias,  alias  and  pluries  sued  out  against  Hipkins 
and  the  present  defendant  in  1812  and  1813;  a  suggestion  of  Hipkins's  death ; 
and  continuances  on  the  writ  of  pluries,  brought  down  to  Trinity  term  1827 : 
that  examined  copies  of  the  writs  (to  which  either  party  might  refer  in  arguing 
the  case),  were  produced  and  read  at  the  trial,  in  which  writs,  as  in  subsequent 
writ  of  testatum  special  capias,  the  promises  on  which  the  action  was  grounded 
were  laid  generally  from  the  defendant  and  Hipkins,  and  the  debt  claimed  was 
1200/.,  and  the  damages  were  laid  at  the  same  sum :  that  in  Michaelmas  term 
1827,  a  declaration  was  delivered,  corresponding  in  every  respect  with  the  special 
capias ;  but,  by  a  Judge's  order,  this  declaration  was  amended  during  the  same 
term,  by  adding  counts  for  commission  and  interest,  and  raising  the  amount  of 
debt  and  damages  to  3000/.  In  Easter  term  1830,  this  case  was  argued  by 
FolleU  for  the  plaintiff,  and  CampbeU  for  the  defendant,  with  reference  to  two 
points ;  one  of  which  was,  whether  or  not  the  action  was  barred  by  the  statute 
of  limitations.  The  Court  observed  on  this  occasion,  that  the  proceedings  were 
only  continued  on  the  roll  down  to  the  first  return  of  Trinity  term,  and  that 
there  was  no  continuance  from  thence  to  the  last  return  of  the  same  term,  on 
which  the  testatum  special  capias  appeared  to  have  issued.  They  doubted,  there- 
fore, whether  this  latter  writ  sufficiently  appeared  to  be  a  continuation  of  the 
original  suit;  and  they  directed  a  second  argument  on  this  point. 

in  Michaelmas  term  1830,  the  case  was  again  argued  *by  Follett  for   p#arq 
the  plaintiffs  and  Campbell  for  the  defendant ;  and  it  was  contended,  on   ^ 
the  one  hand,  that  an  entry  of  continuance  from  one  day  of  the  term  to  another 
was  unnecessary ;  that  it  was  a  matter  of  evidence  whether  or  not  the  writ  tested 
on  the  last  return  of  the  term  was  a  continuation  of  the  process  brought  down 
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upon  tlie  roll  to  tlie  first  return ;  that  under  the  circumstances  of  the  case  the 
writ  itself  supplied  that  evidence^  and,  if  that  sufficiently  appeared  to  the  Oourt^ 
it  was  not  then  too  late  for  them  to  order  an  amendment  of  the  roll  by  entering 
the  continuance  required.  On  the  other  side  it  was  urged,  that  the  plaintifis 
were  bound  by  their  replication  to  prove  that  the  same  action  in  which  their 
declaration  was  delivered  had  been  commenced  in  time  to  save  the  statute }  that 
no  part  of  this  proof  was  to  be  supplied  by  inference,  on  the  mere  suggestion 
of  the  plaintiffii ;  that  nothing  appeared  to  connect  the  present  action  with  the 
former  process^  that  being  terminated  on  the  roll  by  an  entry  of  vicecomes  non 
misit  breve,  on  the  first  return  of  Trinity  term,  after  which  there  was  no  trace 
on  the  roll  of  any  award  of  further  process,  nor  wha  it  in  any  way  shown  that 
the  writ  on  which  the  defendant  was  arrested,  and  which  was  not  an  alias  or 
pluries  writ,  had  in  fact  issued  in  the  same  action ;  so  that  there  was  nothlJQg  -o 
amend  the  roll  by,  even  if  that  step  should  be  thought  allowable.  The  CT^urt 
(liaving  taken  time  for  consideration)  recommended  that  a  motion  should  be 
made  on  behalf  of  the  plaintiffs,  upon  affidavit  setting  out  the  facts,  for  leave  to 
amend  the  roll  by  adding  a  continuance  fmtn  the  first  to  the  last  return  of 
t^ojTfi  Trinity  term  1827,  or  to  alter  the  teste  of  the  writ  of  testatum  *special 

-1  capias,  issued  in  the  present  action.  A  rule  nisi  was  accordingly  obtained 
in  those  terms. 

The  affidavit  in  support  of  the  rule,  sworn  by  the  plaintiff's  attorney,  after 
setting  out  the  proceedings  between  the  parties  down  to  the  superseding  of  the 
commission  in  1827,  went  on  to  state,  that  on  that  event  the  plaintiffs,  for  the 
purpose  of  continuing  the  action  previously  commenced,  had,  by  the  advice  of 
counsel,  brought  down  the  continuances  to  Trinity  term,  1827,  and  on  the  81st 
of  August  prepared  a  testatum  writ,  grounded  on  the  process  formerly  issued,  so 
as  to  be  a  continuance  of  the  old  action,  and  not  the  commencement  of  a  new ; 
that  great  haste  was  necessary,  as  the  defendant  was  preparing  to  leave  the 
country;  that  the  defendant  was  arrested  on  the  last-mentioned  writ,  on  the 
31st  of  August,  and  in  the  following  Michaelmas  term  he  perfected  special  bail; 
that  the  plaintiffs  declared  in  the  same  term,  and  proceeded  in  the  action  with- 
out delay ;  and  that  they  did  not  add  any  continuance  from  the  first  return  of 
Trinity  term,  because  they  were  advised  by  counsel  that  it  was  unnecessary. 
The  deponent  swore  to  his  belief  that  the  debt  was  a  just  one,  and  stated  that 
the  plaintiff  had  no  means  of  recovering  it  but  by  this  action,  and  that  they  had 
been  put  to  an  expense  of  1200^.  in  prosecuting  the  suit.  Affidavits  were  filed 
in  answer  by  the  defendant's  attorney  and  baU,  and  these  latter  stalled  that  they 
became  bail  to  the  sheriff  and  also  above,  in  the  belief  that  the  defendant  was 
not  indebted  to  the  plaintiffs,  or,  if  he  was  so,  that  the  debt  was  barred  by  lapse 
of  time ;  that  they  were  not  apprised,  either  by  the  form  of  the  process  or  other- 
wise^ thkt  the  action  in  which  the  defendant  was  arrested  was  the  continuation 
*^B11  *of  a  former  suit;  that  the  defendant  had  remained  in  England  a  long 

^  time  after  the  trial,  and  might  have  been  rendered  by  the  ban,  if  they  had 
not,  during  that  time,  believed  that  the  plaintiff  was  precluded  from  recovering, 
by  the  want  of  proper  continuances  on  the  roll,  and  by  the  variance  between  the 
process  and  declaration,  the  one  relating  to  a  debt  of  12001.,  the  other  of  3000Z. ; 
and  the  declaration  containing  counts  for  commission  and  interest,  which  de- 
mands were  not  noticed  in  the  process. 

Campbell  and  Richards  now  showed  cause.  This  is  a  novel  application,  and 
it  is  not  reasonable  that  the  Court  should  be  asked,  in  this  stage  of  the  cause,  to 
enable  the  plaintiffs,  by  altering  the  roll  or  the  process,  to  create  evidence  which 
did  not  exist  at  the  trial.  And  unless  the  bail  are  exonerated  a  great  hardship 
will  be  thrown  upon  them,  since  they  rendered  themselves  responsible  under  a 
belief  that  a  good  defence  could  be  made  on  the  plea  of  the  statute  of  limitations, 
and,  in  the  same  persuasion,  have  suffered  the  defendant  to  go  abroad. 

FoUett,  contrd.  The  application  is  not  to  alter  the  roll,  but  only  to  add  some- 
thing which  was  wanting :  and  the  question  is.  Whether  the  plaintiffs  have  not, 
m  point  of  practice,  a  right  to  make  such  addition;  supposing  this  aotion  to  te 
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the  same  with  that  formerly  commenced,  which,  it  may  be  aasomed,  isnow  de- 
cided. In  this  case  the  defendant  was  arrested  on  the  testatum  capias,  and 
appeared  on  the  return  of  the  writ ;  and  this  cures  a  discontinuance,  Humble  v^ 
Bland,  6  T.  R.  255.  In  *2  Saund.  1,  note  1,  it  is  kid  down  that  the  r^^ 
bill  of  Middlesex  or  ktitat  ought  to  be  returned  and  entered  on  the  roll  *- 
and  continued  from  term  to  term  down  to  the  suing  out  of  the  process  actually 
served ;  but  it  is  added  that  "  the  continuances  are  mere  matter  of  form,  and 
may  be  entered  at  any  time ;  it  has  even  been  holden  that  they  may  be  made  by 
the  attorneys  in  their  chambers,  Dacy  v.  Clinch,  1  Sid.  52, 257."  iBates  v.  Jen- 
kinson,  6  T.  R.  257,  n.,  Wynne  v.  Middleton,  2  Stra.  1227,  and  Doe  d.  Mears  v. 
Dolman,  7  T.  R.  618,  are  among  other  authorities  to  the  same  effect.  Beardmore 
V,  Rattenbury,  5  B.  &  A.  452,  is  in  point.  There  upon  an  issue  like  the  present, 
the  plaintiff  gave  in  evidence  a  testatum  special  capias  issued  before  the  expiration 
of  w^m  years,  returnable  in  Michaelmas  term  1820,  and  returned  non  est  in- 
ventus, and  then  an  alias  testatum  capias  issued  after  the  expiration  of  the  six 
years,  returnable  in  Easter  term  1821;  and  there  was  no  evidence  of  any  writ 
returnable  in  Hilary  term,  and  yet,  though  there  was  a  discontinuance  over  a 
whole  term,  this  was  held  no  ground  of  nonsuit,  as  the  continuances  might  be 
entered  at  any  time.  As  to  the  alleged  hardship  upon  the  bail,  if  they  are  en- 
titled to  relief  they  can  apply  for  it  on  their  own  behalf.  It  does  not  appear  that 
they  became  bail  m  reliance  on  this  particular  defect ;  and  if  they  thought  the 
action  was  barred  by  the  statute,  when  in  point  of  kw  it  was  not,  this  ia  no 
ground  for  relieving  them. 

Lord  Tenterden,  C.  J.  How  far  the  practice  of  allowing  continuances  to  be 
entered  after  the  proper  *time  may  be  conducive  to  justice,  is  not  now  the  rMo^ 
question :  such  is  the  practice,  and  if  it  require  alteration  the  legislature  ^ 
must  interpose.  It  appears  from  a  number  of  cases,  some  of  which  have  been 
cited,  that  the  courts  have  been  in  the  habit  of  allowing  continuances  to  be  en- 
tered at  any  time,  and  I  am  unable  to  distinguish  this  case  from  others  in  which 
that  proceeding  has  been  sanctioned. 

LiTTLEDALE,  J.  The  courts  have  held  that  continuances  might  be  put  upon 
the  roll,  in  cases  where  it  is  clear  a  considerable  time  must  have  elapsed  since 
they  ought  to  have  been  entered.  It  does  not  appear  to  me  that  any  injustice 
will  result  from  that  proceeding  in  the  present  case. 

Parke,  J.  If  the  rule  had  not  been  established,  I  should  have  felt  a  great 
objection  to  the  allowance  of  a  practice  which  may  lead  to  much  abuse.  But  I 
am  afraid  we  are  bound  by  the  former  decisions.  It  might  have  been  a  question 
before  the  case  of  Beardmore  v.  Rattenbury,  whether  the  entry  of  continuances 
ought  to  bo  allowed  for  the  purpose  of  connecting  process,  so  as  to  bar  the  statute 
of  limitations,  after  evidence  had  been  gone  into  upon  an  issue  on  that  statute. 
But  the  last-mentioned  case  determines  that  point. 

Patteson,  J.  Beardmore  v.  Rattenbury  is  directly  in  point;  and  the  esta- 
blished practice  is  as  there  stated.  Rule  absolute  on  payment  of  costs. 

*0n  a  subsequent  day  of  this  term  the  Court,  being  informed  that  the  r^fti 
necessary  continuance  had  been  entered,  gave  judgment  that  the  verdict  ^ 
for  the  plaintiffs  should  stand,  subject  to  an  award  as  to  the  amount  of  damages. 
In  the  same  term,  while  the  arbitration  was  still  pending,  a  rule  nisi  was  obtained 
for  entering  an  exoneretur  on  the  bail-piece,  on  account  of  the  variances  between 
the  process  and  declaration.  The  former  s^davits  were  referred  to,  and  others 
added,  in  support  of  the  rule,  stating  as  before,  that  the  bail  had  become  respon- 
sible under  a  belief  that  the  action  was  a  new  one  and  barred  by  the  statute.  In 
the  following  Trinity  term, 

FoUett  showed  cause.  It  is  true,  that  where  a  complete  variance  appears  be- 
tween the  declaration  and  the  process  or  affidavit  to  hold  to  bail,  the  bail  may 
be  exonerated ;  as  in  Tetherington  v.  Oolding,  7  T.  R.  80,  where  the  defendant 
was  held  to  bail  on  an  affidavit  in  assumpsit,  and  the  declaration  was  in  trover ; 
and  Wilks  v.  Adcock,  8  T.  R.  27,  where  the  affidavit  wha  upon  a  bill  of  exchange 
or  ordeTi  and  the  declaration  was  upon  an  order  and  not  a  bill  of  exchange.    Hero 


264]  2  Barkewall  &  Adolphus.  117 

tbe  damages  in  the  declaration  are  larger  than  the  debt  sworn  to,  or  the  sam  spe- 
cified in  the  process,  and  counts  have  been  added  on  new  oanses  of  action,  namely, 
for  interest  and  commission;  but  the  plaintiff  do  not  seek  to  hold  the  bail  liable 
for  the  additional  amount  of  damages,  or  upon  the  added  accounts.  The  da- 
mages are  under  reference,  and  the  arbitrator  can  find  separately  for  the  diflferent 
*2fi^l  causes  of  action  so  as  not  to  prejudice  the  bail.  Besides,  ^this  application 
^  comes  too  late.  It  was  held  in  Knight  v.  Dorsey,  1  B.  &  6.  48,  that  a 
motion  could  not  be  made  to  exonerate  bail  on  the  ground  of  variance,  after 
demand  of  a  plea  and  time  given  for  pleading. 

Campbell  and  Richards,  carUrd.  The  Court  will  not  allow  the  practice  of 
ent^ne  continuances  after  the  proper  time  to  work  injustice  to  the  bail,  which 
would  be  the  case  if  this  application  were  rejected  as  coming  too  late.  The 
plaintiffs  here  have  declared  upon  different  causes  of  action  from  those  stated  in 
the  affidavit  to  hold  to  bail,  and  in  the  testatum  writ.  [Lord  Tenterden,  C.  J. 
The  arbitrator  may  distinguish  the  causes  of  action  so  as  to  prevent  any  preju- 
dice to  the  bail.  Nothing  is  more  common  at  Nisi  Prius  than  to  request  that 
the  jury  will  give  separate  damages  on  different  demands.  Parke,  J.  Or 
damages  on  one  count  only,  to  avoid  a  motion  in  arrest  of  judgment.]  The  de- 
fendant might  perhaps  have  paid  the  debt,  if  the  demand  had  been  confined  to 
the  original  cause  of  action,  whereas  in  consequence  of  the  addition,  he  may  at 
last  pay  nothing:  and  in  this  way  the  bail  are  prejudiced.  The  original  sum 
might  be  lOL^  and  the  additions  might  raise  it  to  1000/.  In  Kerr  v.  Sheriff,  2 
B.  &  P.  358,  the  defendant  was  held  to  bail  on  process  in  a  plea  of  trespass  on 
the  case  on  promises,  and  the  declaration  was  in  debt.  The  Court  ordered  the 
bail-bond  (the  condition  of  which  was  conformable  to  the  ac  etiam  clause  of  the 
capias)  to  be  delivered  up  to  be  cancelled,  observing  that  the  defendant  could 
never  be  said  to  be  condemned  in  the  action  mentioned  in  the  condition,  so  as  to 
3i^/w.-|  ^charge  the  bail.  [Parke,  J.  There  the  variance  went  to  the  whole 
^  cause  of  action.  The  plaintiff  could  not  have  recovered  for  the  cause  for 
which  he  arrested.     That  is  not  so  here.] 

Lord  Tenterden,  C.  J.  No  case  is  cited  in  which  the  bail  has  been  dis- 
charged in  consequence  of  an  additional  cause  of  action  being  introduced  in  the 
declaration.  The  increase  of  the  amount  claimed  above  that  stated  in  the  affi- 
davit and  process  need  not  be  prejudicial  to  the  bail,  because  the  arbitrator,  if 
he  find  for  the  plaintiffs  to  the  whole  amount,  may  separate  the  demands.  As 
to  the  injury  which  these  parties  are  supposed  to  receive  from  the  entry  of  con- 
tinuances furnishing  an  answer  to  the  plea  of  the  statute  of  limitations,  that  is 
a  matt«r  of  which  bail  must  take  their  chance.  It  is  difficult  to  say  what  ap- 
plications might  not  be  made,  if  parties  were  let  in  to  claim  relief  on  such 
ground:^. 

LiTTLEDALE,  J.  This  is  a  motfon  to  exonerate  the  bail  altogether.  If  a 
verdict  had  been  entered  generally  for  the  entire  sum  now  demanded,  that  might 
have  furnished  ground  for  an  application  on  behalf  of  the  bail.  But  the  whole 
matter  is  in  the  hands  of  the  arbitrator,  and  there  is  no  reason  for  supposing 
that  they  will  be  prejudiced  by  the  result.  As  to  the  suggestion  that  they  be- 
came bail  relying  upon  a  defence  under  the  statute  of  limitations,  that  can  make 
no  difference.  The  defendant  might  have  told  them  that  he  meant  to  plead  the 
statute,  and  might  afterwards  have  omitted  to  do  so ;  and  yet  they  would  have 
had  no  claim  to  be  discharged. 
♦2671       *Parke,  J.,  concurred. 

-*       TAUiiTON,  J.,  having  formerly  been  counsel  in  the  cause,  gave  no 
opinion. 

Bnle  discharged,  without  costs. 


118  Bex  ».  Pickering.  E.  T.  1881,  [267 

The  KING  e.  The  InhiJ>itantB  of  PIGEEBING.    April  26. 

A  tenement  consisting  of  a  dwelling-house  and  thirty-two  acres  of  land  was,  sinee  the  6  G.  4y  e. 
57,  hired,  and  occupied,  for  a  year,  at  an  annual  rent  of  20L  and  a  year's  rent  paid.  Twenty, 
soren  acres  of  the  land  were  sitoate  in  the  township  of  N.,  and  five  acres  within  that  of  P. : 
Held,  that  eridence  was  admissible,  to  show  how  much  of  the  entire  annual  rent  of  20^  was 
paid  in  respect  of  the  land  in  N. 

Upon  appeal  against  an  order  of  two  joBtioes,  whereby  John  Todd,  his  wife 
and  child,  were  removed  from  the  township  of  Pickering,  in  the  North  Biding 
of  Yorkshire,  to  the  township  of  Newton,  in  the  same  riding,  the  sessions 
quashed  the  order,  subject  to  the  opinion  of  this  Court  on  the  following  case : — 

Prior  to  the  6th  of  April,  1826,  John  Todd  took  of  Hugh  Kirbj.  a  dwelling- 
house  and  thirty-two  acres  of  land,  at  the  annual  rent  of  20/.,  to  be  holden  from 
the  6th  of  April,  1826,  for  one  year  then  next  ensuing.  The  dwelling-house  and 
twenty^seven  acres  of  land  trere  situate  within  the  township  of  Newton,  and  tho 
remaining  Jve  acres  within  that  of  Pickerine.  At  the  period  specified,  he  en- 
tered unoer  such  yearly  hiring,  and  occupied  the  whole  of  the  said  premises  for 
the  said  term  of  a  year,  and  at  its  expiration  paid  the  said  reserved  rent  of  20/., 
residing  during  the  whole  of  such  time  in  the  said  dwelling-house.  It  was 
objected  by  the  counsel  for  the  appellants  that  there  was  no  evidence  of  the 
tenement  within  the  township  of  Newton  being  of  the  yearly  value  of  lOL 
Whereupon,  the  counsel  for  the  respondents  offered  to  prove,  that  the  proportion 
of  the  *rent  payable  in  respect  of  the  dwelling-house  and  land  in  Newton  r^iio 
was  more  than  10/.  in  amount,  either  by  showing  the  land  within  Pickering  ■- 
to  be  of  less  value  than  10/.  a  year,  or  by  showing  the  dwelling-house  and  land 
within  Newton  to  be  of  greater  annual  value  than  10/.  But  the  sessions  refused 
to  admit  such  evidence.  It  was  also  stated,  by  the  counsel  for  the  appellants, 
that  he  wha  prepared  to  show  that  the  land  within  the  township  of  Newton  was 
of  no  greater  value  than  6/.  5<.  8(/.  This  case  was  argued  on  a  fonner  day  in 
this  term  by 

CrenweU  in  support  of  the  order  of  sessions.  The  evidence,  tendered  to  show 
that  the  annual  value  of  the  messuage  and  land  in  Newton  was  more  than  10/. 
in  amount,  was  properly  rejected  by  the  sessions.  Formerly,  a  party  might  gain 
a  settlement  by  renting  a  tenement  and  residing  in  the  parish  forty  days,  pro- 
vided it  was  of  the  annual  value  of  10/.  The  value  became  frequently  a  mat- 
ter in  dispute  and  the  source  of  much  litigation.  The  stat.  59  G.  3,  c.  50, 
substituted  the  rent  agreed  upon  between  the  landlord  and  tenant  for  annual 
value,  and  enacted  that  no  person  should  acquire  a  settlement  in  any  parish  by 
reason  of  dwelling  for  forty  days  in  any  tenement,  unless  (inter  alia)  it  should 
be  bou&  fide  hired  by  such  person  at  and  for  the  sum  of  10/.  a  year  at  the 
least,  for  the  term  of  one  whole  year.  ]^t  some  doubts  still  existed  as  to 
the  necessity  of  proving  the  value  of  the  tenement,  and  in  order  to  obviate 
more  clearly,  in  all  cases,  the  inconvenience  and  expense  of  such  an 
inquiry,  the  stat.  6  G.  4,  c.  57,  was  passed.  It  recites  that  doubts  had  been 
entertained  whether  the  stat.  59  G.  3,  c.  50,  had  been  effectual  for  the  purpose 
*of  altering  the  law  in  respect  of  proving  the  annual  value  of  tenements  r^^ac^ 
rented;  and  by  sect.  2  enacts,  *'  that  no  person  shall  acquire  a  settlement  ^ 
in  any  parish  by  reason  of  settling  upon,  renting,  or  paying  parochial  rates  for 
any  tenement,  unless  (inter  alia)  it  be  bonft  fide  rented  by  such  person,  in  such 
parish,  at  and  for  the  sum  of  ten  pounds  a  year  at  the  least  for  the  term  of  one 
whole  year,  and  the  rent  for  the  same  to  the  amount  of  ten  pounds  actually  paid 
for  the  term  of  one  whole  year  at  the  least  ;**  and  then  it  concludes  with  a  pro- 
viso, '^  that  it  shall  not  be  necessary  to  prove  the  actual  value  of  such  tenement, 
anything  in  any  act  or  acts,  or  any  construction  or  implication  from  any  act  or 
acts,  or  any  usage  or  custom  to  the  contrary  notwithstanding."  The  very  object 
of  the  statute,  therefore,  was  to  prevent  the  litigation  which  arose  from  an 
inquiry  into  the  value  of  the  tenements,  either  in  Uie  case  of  renting  or  rating. 
The  question  of  settlement  is  made  to  depend  on  the  simple  &ct  of  renting. 
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Now  Here,  the  party  did  not  r^it  a  tenement  in  the  parish  of  Newton  for  the 
sum  of  10/.  a  year,  but  a  tenement  partly  in  that  parish  and  partly  in  another 
for  a  larger  sum;  he,  therefore,  did  not  do  that  which,  by  the  8tat.  6  G. 
4y  o.  57,  ifl  expressly  made  necessary  to  the  gaining  of  a  settlement.  [Parkb, 
jr.  The  tenant  of  a  farm,  therefore,  for  which  a  rent  of  300/.  or  400/.  were 
paidy  would  not  gain  a  settlement  if  a  single  acre  were  situate  out  of  the  parish 
in  which  he  resides.]  That  is  an  extreme  case,  which  may  involve  an  apparent 
absurdity ;  but  it  is  not  of  so  much  importance  whether  the  party  does  or  does 
not  gain  a  settlement  in  a  particular  place,  as  that  the  question  should  be  easily 
and  cheaply  decided,  and  statutes  are  seldom  made  with  a  view  to  meet  extreme 
^-Q1  cases,  but  ad  ea  qua  *frequentias  aocidunt  adaptantur,  nor  should  they 
-'  be  construed  with  reference  to  them.  One  extreme  case  may  be  an- 
swered by  another.  Suppose  a  man  to  occupy  a  tenement  situate  in  as  nearly  as 
possible  equal  portions  in  two  parishes,  and  of  the  annual  value  of  19/.  19<. 
ll}e/.y  are  the  sessions  to  inquire  whether  the  portion  in  either  is  of  the  annual 
value  of  10/.  per  annum  ?  [Parke,  J.  The  positive  value  is  not  material, 
but  the  relative  value  in  order  to  ascertain  what  rent  is  paid  for  each.]  It  may 
be  quite  as  difficult  and  expensive  to  ascertain  the  relative  as  the  actual  value 
of  the  two  portioiA. 

Alexander,  contrd.  The  statute  6  G.  4,  c.  57,  does  not  require  that  the  whole 
of  the  tenement  should  be  in  the  same  parish.  The  statute  59  O.  3,  c.  50,  had 
required  that  where  the  tenement  consisted  of  land,  the  whole  of  it  should  be  im 
the  same  parish'  or  township  as  the  house  wjierein  the  person  hiring  such  land 
should  dwell  and  inhabit,  but  that  provision  is  omitted  in  the  subsequent  sta- 
tute. It  must  be  taken,  therefore,  that  that  provision  was  omitted  by  design, 
Rex  V.  Great  Bentley,  10  6.  &  C.  520.  The  construction  attempted  to  be  put 
on  the  statute  in  support  of  the  order  of  sessions  would  be  most  unreasonable. 
A  person  might  take  a  house  and  premises  and  pay  1000/.  a  year  rent  for  it, 
and  if  the  house  were  situate  in  one  parish  and  a  yard  in  another,  he  could  gain 
DO  settlement  in  either.  Besides,  the  statute  does  not  in  terms  prohibit  the 
giving  of  evidence  of  value,  but  only  renders  it  unnecessary ;  in  a  case  where 
the  whole  tenement  is  in  one  parish  it  is  so.  Now  such  evidence  would  clearly 
*2711  ^  Admissible  *for  the  purpose  of  showing  that  the  tenement  was  not 
-*  bon&  fide  hired  at  the  rent  stipulated  for.  Bex  v,  Ashfield-oum-Thorpe^ 
9  B.  &  C.  939,  per  Parke,  J.  Our.  adv,  vuU. 

Lord  Tenterden,  C.  J.,  now  delivered  the  judgment  of  the  Court,  and  after 
stating  the  facts  of  the  case,  proceeded  as  follows  :— 

It  was  contended  that  no  evidence  of  the  value  of  the  tenement  could  be 
received.  The  words  of  the  statute  6  G.  4,  c.  57,  are  undoubtedly  very  strong. 
The  preamble  recites,  that  the  settlement  of  the  poor  had  been  made  in  some 
instances  to  depend  upon  the  annual  value  of  tenements  which  they  may  have 
rented,  or  upon  the  annual  value  of  tenements  in  virtue  of  which  they  have  paid 
parochial  rates,  and  that  the  ascertaining  such  value  in  such  respective  cases  had 
given  rise  to  very  expensive  litigation,  and  that  doubts  had  been  entertained 
whether  the  59  G.  3,  c.  50,  had  been  effectual  for  the  purpose  of  altering  the 
law  in  respect  of  proving  the  annual  value  of  tenements  so  rented."  Then  sec- 
tion 2  enacts,  ''  that  no  person  shall  acquire  a  settlement  by  reason  of  settling 
upon,  renting,  or  paying  parochial  rates  for  any  tenement,  unless  it  shall  consist 
of  a  sepa^ite  and  distinct  dwelling-house  or  building,  or  of  land,  or  of  both,  bon& 
fide  rented  by  such  person  at  and  for  the  sum  of  10/.  a  year  at  the  least  for  the 
term  of  one  whole  year,  nor  unless  such  house,  or  building,  or  land,  shall  be 
occupied  under  sucjfi  yearly  hiring,  and  the  rent  for  the  same  to  the  amount  of 

*2721  ^^''  ^^'^^y  P^^  ^^^  ^^  ^'™  ^^  ^^^  whole  year  at  the  *least."  Then 
-*  comes  the  proviso  that  it  shall  not  be  necessary  to  prove  the  actual  value 
of  such  tenement.  Now  it  is  said  that  as  evidence  of  the  entire  value  of  the 
tenement  as  contradistinguished  from  the  rent  was  not  admissible,  and  no  dis- 
tinction is  taken  between  cases  where  the  whole  tenement  is  situate  in  one  parish 
and  where  it  is  situate  in  several,  the  evidence  ought  not  to  hav<)  been  received 
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in  this  case ;  and,  conseqaently,  that  no  settlement  was  gained  in  the  parish  of 
Newton.  The  effect  of  that  would  be,  if  the  argument  were  to  prevail,  that  if  a 
party  rented  land  in  two  parishes,  for  which  he  paid  an  annual  rent  of  300Z.  or 
400^.,  and  one  acre  was  in  one  parish  and  the  residue  in  the  other,  he  would  not 
gain  a  settlement  in  either  parish.  We  think  the  legislature  never  could  have  bo 
intended.  The  rent  stipulated  to  be  paid  must  be  tuen,  for  the  purposes  of  this 
case,  as  the  criterion  of  the  value  of  the  entire  premises ;  but  evidence  was 
admissible  to  show,  that  the  rent  payable  in  respect  of  the  land  in  the  township 
of  Newton  amounted  to  10/. ;  that  is,  supposing  the  house  and  all  the  land  to 
be  of  the  value  of  20/.,  it  was  a  question  for  the  sessions,  to  consider  how  much 
of  that  sum  was  paid  in  respect  of  the  land  in  Newton.  The  amount  must 
depend  upon  the  relative  quantity  and  qualitv  of  the  land  in  each  parish.  The 
case  must  go  back  to  the  sessions,  in  order  tnat  they,  taking  the  entire  value  of 
the  tenement  to  be  20/.  (the  annual  rent),  may  ascertain  by  evidenoe  how  much 
of  that  sum  was  paid  in  respect  of  the  dwelling-house  and  land  in  Newton. 

Case  sent  back  to  the  Sessions. 


^ETTS^  Administrator  of  the  Estate  and  Effects  of  ALBERT  ED-  p,,Q.q 

WARD  HASELAR,  t;.  KIMPTON.    AprU  20.  ^  ^'^ 

The  adminiBtrator  of  a  husband  who  BonriTed  his  wife,  and  died  without  taking  out  administn- 
tion  of  her  elTeets,  cannot  recover  her  choses  in  action.  For  that  purpose  administration  moit 
be  taken  out  to  the  wife. 

Scire  facias  on  a  judgment.  The  declaration  set  out  a  bond  given  by  the 
defendant  to  one  Richiurd  NiooU  and  Ann  then  his  wife,  conditioned  for  the  psj- 
ment  of  a  certain  annuity  to  Ann  during  her  life  by  half-yearly  payments.  It 
then  averred  that  Richard  NicoU  afterwards  died,  and  Ann  his  widow  married 
one  Abraham  Hudson ;  and  that  the  said  Abraham  and  Ann  sued  the  defendant 
for  arrears  of  the  annuity,  obtained  judgment  against  him  for  2000/.,  the  pen- 
alty of  the  bond,  and  recovered  the  arrears ;  that  afterwards,  in  the  lifetime  of 
Abraham  Hudson,  there  issued  out  a  writ  of  sdre  £Acias  upon  the  said  judgment, 
pursuant  to  the  statute  (8  &  9  W.  8,  c.  11,  s.  8),  for  fresh  arrears  of  the  annuitj; 
which  were  thereupon  paid ;  that  Abraham  Hudson  afterwards  died,  and  the  said 
Ann,  his  widow,  intermarried  with  Albert  Edward  Haselar,  after  which  there 
bsued  another  sci.  fa.  against  the  defendant  for  further  arrears,  which  were 
thereupon  also  paid.  The  declaration  then  stated  the  issuing  of  another  sci.  fa- 
for  further  arrears  in  the  lifetime  of  Ann,  and  during  her  marriage  with  Ha{«- 
lar,  which  were  also  paid,  but  it  did  not  specify  in  whose  name  any  of  the  8Ci. 
&s.  were  sued  out ;  it  then  averred  that  another  sum,  to  wit,  125Z.,  of  the  said 
annuity,  being  afterwards  due  and  payable  to  the  said  Albert  Edwiurd  and  Ann, 
the  said  Ann  died,  leaving  the  said  Albert  Edward  her  surviving ;  that  the 
*said  Albert  Edward  made  his  last  will  and  testament,  thereby  appoint-  p^274 
ing  an  executor,  and  died ;  that  the  executor  having  renounced,  letters  ^ 
of  administration,  with  the  will  annexed,  were  thereupon  granted  to  the  plain- 
tiff; and  that  the  said  sum  of  125/.  was  still  due  and  unpaid,  contrary  to  the 
condition  of  the  said  writing  obligatory,  for  which  cause  the  present  scire  &cia8 
was  sued  out.  To  this  there  was  a  general  demurrer.  The  Court,  without 
hearing  Campbell  in  support  of  the  demurrer,  called  upon 

Whitey  cofUrd.  The  ground  of  demurrer  is,  that  the  plaintiff,  not  being  adnu* 
nistrator  to  the  wife,  cannot  have  a  scire  fiicias  to  enforce  payment  of  the  1252' 
which  became  due  by  virtue  of  the  bond  in  her  lifetime.  [Littledale,  J.  The 
judgment  was  obtained  by  Abraham  Hudson  and  Ann  his  wife ;  and  it  does  not 
appear  that  Haselar  ever  became  a  party  on  the  record  in  any  of  the  subsequent 
proceedings.]    After  her  marriage  with  Haselar,  it  is  to  be  presumed  that  she 
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would  not  proceed  in  her  own  name  merely;  he  must  be  supposed  to  have  joined. 

E~^A&KE,  J.     That  is  not  to  be  taken  for  ffranted.     Her  marriage  with  him  may 
Te  been  concealed.]    The  point  which  this  demurrer  was  intended  to  raise  is, 
tibat  the  husband's  administrator  is  not  entitled  to  sue  in  this  case,  inasmuch  as 
the  125/.  were  not  reduced  into  possession  during  the  wife's  lifetime.     But  this  is 
contrary  to  the  rule  as  stated  by  Mr.  Butler,  in  his  note  on  Coke  upon  Littleton, 
351  (a).     He  there  says,  '^  By  a  series  of  cases  it  is  now  settled  that  the  repre* 
aentative  of  the  husband  is  entitled  as  much  to  this  species  of  his  wife's  proper- 
ty" (ehoses  in  action  not  reduced  into  possession  during  her  life)  <'  as  to  any 
Mnfi-i   ^other;  that  the  right  of  administration  follows  the  right  of  the  estate, 
-"    and  ought,  in  case  of  the  husband's  death  after  the  wife,  to  be  granted 
to  the  next  of  kin  of  the  husband;"   and  to  this  latter  point  he  cites  Mr. 
Hargrave's  Law  Tracts,  p.  475  Q[iote),  where  it  is  argued  that  the  right  of 
administering  foUows  the  right  to  tbe  estate.     In  Bacon  v.  Bryant,  11  Yin.  Abr. 
ExecutorSf  (K),  pi.  25,  it  is  held,  ''  that  if  a  son  dies  intestate,  or  a  wife,  the  hus- 
band of  sucn  wife,  and  the  father  of  such  son,  are  entitled  to  the  whole  of  their 
personal  estate,  and  to  administration ;  and  if  such  husband  or  f&ther  dies  before 
administration  granted  to  them,  yet  the  personal  estate  of  their  intestate  was  an 
interest  vested  m  them,  and  shall  be  part  of  their  personal  estate,  and  adminis- 
tration shall  be  granted  to  the  representative  of  such  husband  or  father."     Squib 
r.  Wyn,  1  P.  Wms.  868;  Cart  v.  Bees,  1  P.  Wms.  378,  and  Elliott  v.  Collier, 
L  Wils.  168,  are  authorities  to  show  that  under  such  circumstances  the  right  to 
the  wife's  ehoses  in  action  is  considered  to  have  vested  in  the  husband  as  next  of 
kin  to  her  (according  to  the  statute  29  Car.  2,  c.  3,  s.  25),  although  he  may  not 
nave  taken  out  administration,  and  to  be  transmissible,  notwithstanding,  to  his 
executor  or  administrator.     And  it  appears  from  Cart  v.  Bees,  and  the  expres- 
mons  of  Lord  Hardwicke  in  Elliot  v.  Collier,  that  if,  in  such  a  case,  any  other 
person  than  the  husband's  representative  takes  out  administration  to  the  wife, 
ne  does  so  as  trustee  for  such  representative.     [Parke,  J.     In  1  Roper's  Law 
«f  Husband  and  Wife,  p.  205,  n.  (a),  2d  ed.,  it  is  said,  that  the  practice  of  Boc- 
lors'  Commons  on  this  point  is  contrary  to  the  opinion  given  by  Mr.  Hargrave 
m  his  Law  Tracts.] 

it27g-i       *Lord  Tenterden,  C.  J.     The  question  is,  not  who  is  actually  entitled 
-*  to  the  property,  but  who  has  the  right  to  sue  for  it  ?    Bearing  that  dis- 
tmction  in  mind,  it  will  be  found  that  all  the  cases  agree.     In  Squib  v.  Wyn, 
(he  administratrix  of  the  husband  ckimed  ehoses  in  action  of  the  wife  whom 
he  had  survived ;  but  it  appears  that  administration  was  taken  out  not  only  to 
the  husband,  but  also  the  wife  de  bonis  non,  the  husband  himself  having  previ- 
ously administered  in  part,  so  that  in  any  view  of  the  case  his  administratrix 
was  entitled.     And  in  Cart  v.  Bees,  cited  at  the  close  of  the  Lord  Chancellor's 
judgment  in  the  same  case,  it  appears  that  the  wife  having  died  possessed  of 
ehoses  in  action,  and  the  husband  having  also  died  without  taking  out  adminis- 
tration to  her,  the  wife's  next  of  kin  administered  to  her,  and  in  doing  so  became 
a  trustee  for  the  husband's  representative.     And  where  it  is  laid  down  that  the 
right  of  administration  follows  the  right  to  the  property  when  such  right  has 
vested  in  the  husband,  that  must  be  understood  to  mean  administration  to  the 
wife.    lu  the  present  case  such  administration  has  not  been  taken  out,  and  the 
plaintiff,  therefore,  can  have  no  chum.     It  stands  on  well-known  principles,  that 
if  the  husband  surviving  the  wife  does  not  in  his  lifetime  reduce  her  ehoses  in 
setion  into  possession,  then,  although  in  equity  those  claiming  under  him  are 
entitled  to  them,  they  must  be  recovered,  not  by  his  representatives,  but  the 
^e's,  and  they  will  take  the  property  as  trustees,  for  the  representatives  of  the 
husbaiid. 

LiTTLEDALE,  J.     The  choses  in  action  of  the  deceased  wife  can  only  be 

«2'7'7i  claimed  by  a  person  administering  to  *her  effects.     I  think,  too,  that  it  is 

^  a  ^reat  question  whether  a  sci.  fa.  could  be  maintained  on  the  statute  9 

ft  9  W.  3,  «,.  1\  in  right  of  a  person  who  never  became  a  party  to  the  record. 

But  at  all  events  this  plaintiff,  by  his  own  showing,  has  no  title. 

Voi.  XXn.— 16  L 
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Parks,  J.  I  think  that,  to  g^ve  Haselar  an  interest  in  the  judgment,  or 
arreard  of  the  annuity,  there  ahould  have  been  a  eci.  &.,  making  him  a  party  to 
the  record.  It  does  not  appear  that  he  ever  became  so,  and  we  cannot  intend  it. 
With  respect  to  the  particular  arrears  now  claimed,  it  is  an  established  rule,  that 
dioses  in  action  of  a  wife  can  only  be  recovered  by  the  husband,  after  her  death, 
ps  administrator  to  her.  The  oases  cited  as  to  the  right  of  the  husband  and  bis 
representatives,  apply  only  to  the  beneficial  interest ;  and  Mr.  Butler,  in  the 
note  referred  to,  pronounces  on  the  right  of  administration,  but  not  on  the  form 
in  which  it  is  to  be  taken  out.  K,  therefore,  the  plaintiff  could  reoover  these 
arrears  at  all,  he  must  do  so  as  adininistrator  to  the  wife. 

Pattsson,  J.,  conourred.  Judgment  for  the  defendant 


^BIGHT,  on  the  demise  of  WILLIAM  JEFFERYS,  and  Others,  v.   —^^ 

HENRY  BUCKNELL  and  two  Others.  l-^*^ 

A.  liATing  an  equitable  fee  in  eertain  lands,  mortgaged  the  same  to  B.  by  lease  and  release.  Th^ 
release  redted,  that  A.  was  legally  or  e^uU^U  etUitUd  to  the  premises  oonveyed ;  and  tka 
releasor  coTenanted,  that  he  was  lawfully  or  equitably  seised  in  his  demesne  of  and  in,  and 
otherwise  well  entitled  to  the  same.  The  legal  estate  was  subsequently  eonveyed  to  A.,  and 
he  afterwurds  for  a  yalitable  consideration  oonveyed  the  same  to  G.  Upon  ejectment  broagfat 
by  B.  against  C. : 

Beld,  firsts  that  there  being  in  the  release  no  certain  and  precise  averment  of  any  seinn  in  A^ 
but  only  a  recital  uad  covenant  that  he  was  legally  or  equitahijf  entitled,  G.  was  not  therebj 
estopped  from  setting  up  the  legal  estate  acquired  by  him,  after  the  execution  of  the  release. 

Held,  2dly,  that  the  release  did  not  operate  as  an  estoppel  by  yirtne  of  the  words,  "granted,  bar- 
gained, sold,  aliened,  remised,  released,"  Ac,  because  the  release  passed  nothing  but  what  lh« 
releasor  had  at  the  time,  and  A.  had  not  the  legal  title  in  the  premises  at  the  time  of  the 
release. 

Held,  8dly,  that  this  case  did  not  Ihll  within  the  nile,  that  a  mortgagor  cannot  dispute  th«  ^Qm 
of  his  mortgagee,  because  G.  claimed  as  a  purchaser  for  a  ralnable  consideration  without  noti«^ 
a  legal  interest  which  was  not  in  A.  at  the  time  of  the  mortgage  to  B.,  A.  having  then  onlj  aft 
equitable  interest^  which  passed  to  B.,  whose  title  as  to  that  was  not  disputed. 

This  case  was  argued  during  the  last  term,  by  Plait  for  the  plaintiffs,  and 
JhreHon  for  the  defendants,  before  Lord  Tsnt£RDEN,  C.  J.,  LrrriiEDALE,  J., 
Taunton,  J.,  and  Patt£80N,  J.  The  facte  of  the  case,  the  arguments  ui^ged, 
and  the  authorities  cited,  are  so  fully  stated  and  commented  on  in  the  judgment 
pronounced  by  the  Court,  that  it  is  deemed  unnecessary  to  detail  th«n  here. 

Our.  adv.  vuU, 

Lord  TsNTE&DSN,  C.  J.,  in  the  course  of  this  term,  delivered  the  judgmoit 
of  the  Court : — 

This  case  came  on  upon  a  motion  to  enter  a  nonsuit.  At  the  trial  before  the 
Lord  Chief  Justice  Tindal,  at  the  Summer  assizes  for  the  county  of  Kent,  1830, 
it  appeared  that  the  action  was  brought  to  recover  two  houses  at  Brompton  in 
the  parish  of  Chatham.  As  to  one,  the  learned  Judge  was  of  opinion,  that  the 
ejectment  would  not  lie  for  want  of  a  notice  to  quit.  As  to  the  '*'other,  r^ro'ro 
there  was  a  verdict  for  the  lessors  of  the  plaintiff,  subject  to  leave  to  ■- 
enter  a  nonsuit.  The  facte  proved  were,  that  Thomas  Jarvis  the  elder,  havin^^ 
contracted  to  purchase  the  premises,  was  let  into  possession  by  order  of  the  Court 
of  Chancery  on  the  29  th  of  December,  1808 ;  and  being  let  into  possession,  but 
never  having  had  any  conveyance  executed  to  him,  he  afterwards,  on  the  2d  of 
October,  1820,  devised  them  to  his  son  Mid  heir,  Thomas  Jarvis  the  younger. 
Upon  his  father's  death  the  son  entered,  and  on  the  21st  of  January,  1823,  he 
mortgaged  the  premises,  by  indentures  of  lease  and  release,  to  the  lessors  of  the 

I  plaintiff.  The  lease  and  release  were  in  the  common  form,  excepting  that  in  the 
atter  there  was  a  recital  that  the  said  Thomas  Jarvis  is  legaUy  or  eauitah^f 
entitled  to  the  several  messuages  or  dwelling-houses  conveyed,  and  in  the  cove- 
nant for  title,  the  releasor  covenanted  that  he  is  and  standeth  lawfully  or  equi-' 
tabiy,  rightfully,  absolutely,  and  solely  seised  in  his  demesne  as  of  fee  of  an4 
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xn,  and  otherwise  well  entitled  to  the  said  seyeral  messuages  or  dwelling-houseSy 
&e.  On  the  Ist  and  2d  of  April,  1824,  indentures  of  lease  and  release,  under 
the  contract  of  sale  in  1808,  were  executed  ixy  Thomas  Jarvis  the  younger, 
-whereby  he  became  seised  of  the  legal  estate  in  the  premises,  which  he  aner« 
-vraids  ocmvejed  by  mortgage,  for  a  valuable  consideration,  to  the  defendant 
Senry  Bucknell.  There  was  no  proof  that  Bucknell  had  any  notice  of  the  prior 
znortgage,  and  upon  his  mortgage  all  the  title-deeds  were  deUvered  to  him.  In 
'this  action,  he  had  come  in  under  the  common  rule,  and  defended  as  land- 
lord ;  the  other  defendants  were  the  tenants  in  possession. 

The  question  on  which  the  Court  took  time  to  consider  was,  whether  the  defend- 
ant, claiming  under  the  mortgagor  Thomas  Jarvis  the  younger,  could  set  up 
^QgQ-|  as  a  ^defence  against  the  lessors  of  the  plaintiff,  the  legal  estate  acquired 
'^     -^  by  him  since  their  mortgaee.     And  it  has  been  argued  for  them  that  he, 
as  representing  the  mortgagor  Thomas  Jarvis,  is  estopped  from  doing  so;  and. 
for  this  purpose,  Co.  Litt.  852  a,  Litt.  sect.  693,  and  the  cases  of  Bensley  v. 
Surdon,  2  Sim.  &  Stu.  519,  Helps  v,  Hereford,  2  B.  A.  242,  Goodtitle  «. 
JMiorse,  3  T.  R.  365,  Ooodtitle  v.  Bailey,  Cowp.  597,  Gt>odtitle  i;.  Morgan  and 
Others,  1  T.  B.  755,  Doe  d.  Christmas  v.  Oliver,  10  B.  &  C.  181,  Trevivan  •. 
liawranoe,  1  Salk.  276,  2  Ld.  Baym.  1048,  S.  C,  and  Taylor  v.  Needham,  2 
Taunt.  278,  were  cited.     Of  these  cases  none  are  applicable  to  the  point  in 
question,  except  Goodtitle  v.  Morgan  and  Bensley  v.  Burden  (of  which  moie 
presently),  and  Helps  v.  Hereford  and  Doe  v,  Oliver.     The  last  two  are  cases 
of  estoppels,  arising  out  of  fines  levied  before  any  interest  vested ;  and  there  is 
no  doubt  that  a  fine  may  operate  by  way  of  estoppel,  but  the  present  is  not  the 
case  of  a  fine.     In  sect.  693,  Littleton,  speaking  with  reference  to  the  doctrine 
of  remitter,  says,  ^'  This  is  a  remitter  to  him,  if  such  taking  of  the  estate  be 
not  by  deed  indented,  or  by  matter  of  record,  which  shall  conclude  or  estop 
him/^  and  in  Lord  Coke's  commentary  on  this  passage,  a  deed  indented  is 
distinguished  from  a  deed  poll  in  this  particular  of  remitter,  for  the  deed 
poll  is  only  the  deed  of  the  feoffor,  donor,  and  lessor,  but  the  deed  indented 
is.  the  deed  of  both  parties,  and,  therefore,  as  well  the  taker  as  the  giver  is 
concluded.     In  352  a.   Lord   Coke    divides  estoppels  into  three  sorts,   the 
second    of  which  he  thus  defines:   ''By  matter  in  writing,  as  by  deed  tn- 
dentedj  by  making  of  an  acquittance  by  deed  indented  or  deed  poll,  by  defea- 
iunoe  by  deed  indented  or  deed  poll."     And  there  are  many  other  authorities 
^811  *^  show  that  estoppel  may  be  by  any  indenture  or  deed  poll.     But 
-*  upon  this  rule  there  are  many  qualifications  and  exceptions  engrafted.    It 
is  a  role,  that  an  estoppel  should  be  certain  to  every  intent,  and,  therefore,  if  the 
thing  be  not  precisely  and  directly  alleged,  or  be  mere  matter  of  supposal,  it 
shall  not  be  an  estoppel;  nor  shall  a  man  be  estopped  where  the  truth  appears 
by  the  same  im^trumeut,  or  that  the  grantor  had  nothing  to  grant,  or  only  a 
possibility;   Co.  Litt.  352  6,  where  this  case  is  put;    ''An  impropriation  is 
made  after  the  death  of  an  incumbent,  to  a  bishop  and  his  successors.     The 
bishop,  by  indenture,  demiseth  the  parsonage  for  forty  years,  to  begin  after  the 
death.  <^  the  incumbeut.    The  dean  and  chapter  confirmeth  it.     The  incumbent 
dieth.     This  demise  shall  not  conclude,  for  that  it  appeareth  that  he  had  nothing 
in  the  impropriation  till  after  the  death  of  the  incumbent."     This  passage  from 
Co.  Litt  is  adopted  by  Ch.  B.  Comyns  in  his  Digest,  Estoppel  (E.  2).    Now  in 
the  case  at  bar  the  very  truth,  that  the  mortgagor,  Thomas  Jarvis  the  younger, 
had  only  an  equitable  interest,  is  partiy  admitted;  for  the  recital  states  in  the 
akemative,  that  he  is  lawfully  or  equitably  entitled,  and  the  covenant  for  title  is 
to  the  same  effect.     At  all  events,  there  is  in  this  recital  a  want  of  that  cer* 
tainty  of  allegation  which  is  necessary  to  make  it  an  estoppel.     Lord  Holt  lays 
it  down  in  Salter  v,  Kidley,  1  Show.  59,  that  general  recital  is  not  an  estoppel, 
though  a  recital  of  a  particular  fact  is.     And  upon  this  the  judgment  of  the 
Lord  Chancellor  in  the  recent  case  of  Bensley  v.  Burden,  which  was  relied  upon 
by  the  counsel  for  the  lessors  of  the  plaintiff,  proceeded.     The  deed  of  release 
iu  that  case  recited,  that  Francis  Tweddle  the  younger  was,  subject  to  his  fiither's 
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life  estate,  seised  or  possessed  *of;  or  well  entitled  to^  the  lands  and  tene-  pv^oo 
ments  thereinafter  mentioned  in  reversion  or  remainder ;  and  by  the  deed  >- 
he  granted  and  released  this  remainder,  and  covenanted  that  ne  was  seised  of  it 
for  an  indefeasible  estate  of  inheritance.     The  present  Master  of  the  Rolls^ 
then  yioe-Chanoellor,  bv  whom  this  case  was  first  decided,  according  to  the 
report  in  2  Sim.  &  Stu.  519,  held,  that  this  was  an  estoppel,  upon  the  general 
ground  that  it  was  a  deed  indented,  and  that  the  nature  of  the  conveyance, 
namely,  lease  and  release,  made  no  difference.     The  Lord  Chancellor  confirmed 
this  judgment  (5  Russell's  Ch.  Rep.),  but  put  it  on  this  solely,  that  it  was  an 
allegation  of  a  particular  fact  by  which  the  party  making  it  was  concluded. 
That  case,  therefere,  greatly  differed  from  the  present,  in  which  there  is  no  cer- 
tain precise  averment  in  Uie  deed  of  release  of  any  seisin  in  T.  Jarvis  the 
younger,  but  a  recital  only,  that  he  was  legally  or  equitably  entitled.     We  think, 
therefore,  that  this  recital  does  not  operate  by  way  of  estoppel. 

We  are  of  opinion,  also,  that  the  release  wherebv  T.  Jarvis  granted,  bargained, 
sold,  aliened,  remised,  released,  &c.,  the  premises,  does  not  by  mere  force  of  these 
words  amount  to  an  estoppel     Littleton  lays  it  down,  sect.  446,  that  '^no  right 
passeth  by  a  release,  but  the  right  which  the  releasor  hath  at  the  time  of  the 
release  made.     For  if  there  be  mther  and  son,  and  the  father  be  disseised,  and 
the  son  (living  his  &ther)  releaseth  by  his  deed  to  the  disseisor  all  the  right 
which  he  hath,  or  may  have,  in  the  same  tenements,  without  clause  of  warranty, 
&o.,  and  after  the  fatner  dieth,  &c.,  the  son  may  lawfully  enter  upon  the  pos- 
iession  of  the  disseisor.'^    To  the  same  effect  is  Wivel's  case.  Hob.  45,  and  Perk., 
sect.  65,  *that  where  a  son  and  heir  joins  in  a  grant  in  the  lifetime  of  his  r^ofig 
fiither,  while  he  has  neither  possession  nor  right  in  the  matter  granted,  the  ^ 
grant  is  utterly  void,  and  nothing  passes.    So  here,  if  the  release  pass  nothing  but 
what  the  releasor  lawfully  had,  and  he  had  no  legal  title  in  the  premises  at  the 
time  of  the  release  made,  those  who  claim  under  him  by  a  subsequent  good  title 
are  at  liberty  to  show  this;  and  there  is  no  implied  estoppel,  as  appears  from 
the  authorities  just  cited,  and  the  year  books  49  £d.  8, 14,  15,  45  Ass.  5,  46 
Ass.  5,  and  Brook's  construction  of  these  books  in  his  Abr.  tit.  Estoppdy  pi.  146, 
10  Vin.  Abr.,  Estoppel  (M). 

The  case  was  put  m  argument  on  another  ground  for  the  lessors  of  the  plain 
tiff,  namely,  that  it  was  within  the  common  rule  that  a  mortgagor  cannot  dispute 
the  title  of  his  mortsagee.  Such  a  rule  without  reference  to  the  technical  doc- 
trine of  estoppel,  undoubtedly  is  to  be  met  with  as  laid  down  by  Lord  Holt,  in 
Salkeld,  and  has  been  often  recognised  in  modem  times.  But  we  are  of  opinion 
that  it  does  not  apply  to  the  present  case.  Here,  the  defendant  Bucknell  claims, 
as  a  purchaser  for  a  valuable  consideration  without  notice,  a  legal  interest  whidi 
was  not  in  T.  Jarvis  at  the  time  of  his  mortgage  to  the  lessors  of  the  plaintiff, 
and  T.  Jarvis  had  then  an  equitable  interest  which  passed  to  them,  and  which  v^ 
not  questioned,  nor  sought  to  be  disturbed  by  the  defence  which  Bucknell  seta 
up.  This  case  much  resembles  that  of  GToodtitle  v,  Morgan,  1  T.  R.  755,  where 
a  second  mortgagee  without  notice,  who  got  in  the  legal  title,  by  taking  an  assign* 
mcnt,  from  a  trustee  and  the  mortgagor,  of  an  outstanding  term  assigned  to 
attend  the  inheritance,  was  holden  entitled  to  a  legal  preference  against  the  first 
mortgagee. 

*There,  as  here,  it  might  be  said  that  he  was  bound  by  the  same  con-  r^oA 
elusion  as  the  mortgagor,  and  should  not  question  the  right  of  the  prior  *- 
mortgagee.     But  the  legal  title  prevailed  there,  and  so  we  think  it  ought  here. 
The  consequence  upon  the  whole  is,  the  rule  for  entering  a  nonsuit  must  be 
absolute.  Rule  absolute. 
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LONG  «.  CHAMPION.    April  26. 


O-o  the  trial  of  an  aetion  at  law,  a  oopy  of  a  letter  written  by  the  plaintiiT's  agent,  and  referred 
to  by  the  plaintilFin  his  answer  to  a  bill  of  Chaneery,  and  the  original  of  which  letter,  instead 
of  being  filed  in  the  Master's  offiee,  had,  by  consent  of  parties,  been  dep<Mited  for  inspection 
-with  the  plaintiff's  derk  in  court,  in  the  Chancery  suit,  is  admissible  in  evidenoe  on  the  part 
of  the  defendant  at  law,  without  reading  the  answer  in  Chancery. 

This  was  an  action  by  the  assured  against' an  underwriter  T)n  a  policy  of  insu- 
rance upon  a  ship.  At  the  trial  before  Lord  Tenterden,  C.  J.,  at  the  sittings  in 
Xiondon  after  Hilary  term  1831,  the  defendant's  counsel  offered  in  evidence  a 
copy  of  a  certain  letter  written  by  one  Wilkinson,  who  was  the  agent  of  the 
pl^tiff  in  effecting  the  insurance,  in  order  to  show,  that  at  the  time  of  the  in- 
surance Wilkinson  had  material  information  respecting  the  ship  insured,  which 
ought  to  have  been  communicated  to  the  underwriter.  Due  notice  had  been 
given  to  the  plaintiff  to  produce  the  original  letter.  The  copy  was  obtained 
under  these  circumstances : — ^A  bill  in  Chancery  had  been  filed  by  one  Hobson, 
an  underwriter,  on  another  policy  effected  on  the  same  ship  by  Wilkinson,  as 
such  agent,  against  Long  and  Wilkinson ;  they  put  in  answers,  and,  in  the  sche- 
dule thereto,  referred  to  the  letter  of  Wilkinson  now  in  question.  Long  resid- 
ing in  North  America,  the  original  letter  was  not  produced  in  Chancery,  but,  to 
save  time  and  expense,  it  was  agreed  between  the  solicitors  of  Hobson  and  Long, 
^ooR-i  that  an  original  letter-book  belonginff  to  Wilkinson,  and  ^containing  a 
-'  copy  of  the  letter  in  question,  shoiHd  be  inspected  at  the  office  of  Long's 
solicitor  on  behalf  of  Hobson,  upon  ^e  same  terms  as  if  the  original  letter  had 
been  deposited  in  the  Master's  office  and  there  inspected.  An  inspection  was 
accordingly  had,  on  behalf  of  Hobson,  at  the  office  of  Long's  solicitor,  and  on 
that  occasion  the  copy  was  taken,  which  it  was  now  proposed  to  read.  It  was 
objected  that  this  letter,  being  in  effect  part  of  the  answer  in  Chancery,  could 
not  be  read  unless  the  answer  were  put  in  also ;  but  Lord  Tenterden,  C.  J.,  over- 
ruled the  objection,  and  received  the  evidence  as  offered.  A  verdict  having 
been  found  for  the  defendant, 

jP  PoBocky  on  a  former  day  in  this  term,  moved  for  a  new  trial,  on  the  ground 
that  the  letter  ought  not  to  have  been  admitted  without  the  answer  in  Chancery. 
He  stated  that  this  question  had  never  before  been  discussed  in  banc,  but  ne 
mentioned  a  case  which  occurred  some  years  ago  at  Nisi  Prius,  before  Lord  Ten- 
terden, C.  J.,  where  the  defendant  (having  ^ven  the  plaintiff  notice  to  produce 
his  books)  offered  in  evidence  a  copy  of  one  of  them,  and  it  turned  out,  on  cross- 
examination,  that  the  witness  had  obtained  an  inspection  of  the  book  in  the 
Master's  office,  where  it  was  deposited  by  an  order  of  the  Court  of  Chancery,  as 
being  referred  to  by  the  plaintiff  in  his  answer  to  a  bill,  and  that  on  that  occa- 
sion the  copy  was  made :  upon  which  Lord  Tenterden,  C.  J.,  held,  that  this  was 
the  same  as  if  the  whole  book  were  appended  to  the-  answer,  or  the  answer  ex- 
panded to  the  extent  of  the  book,  and  that  advantage  could  not  be  taken  of  an 
inspection  obtained  through  a  conventional  and  economical  proceeding  between 
nco^fTi  ^^  parties  in  the  Chancery  suit,  to  give  in  ^evidence  a  part  of  the  answer 
-*  without  reading  the  whole.  He  also  stated  his  recollection  of  other  cases 
to  a  similar  effect  at  Guildhall  and  on  the  Northern  circuit.     Cur.  adv.  vtdt. 

Lord  TsNTERDEN,  C.  J.,  now  delivered  the  judgment  of  the  Court.  It  ap- 
pears to  us  that  there  was  no  sufficient  ground  for  rejecting  this  evidence.  If 
the  letter,  instead  of  being  merely  handed  to  the  solicitor  of  one  of  the  parties  for 
the  inspection  of  the  other,  had  been  produced  in  the  Court  of  Chancery,  and 
filed  xtl  the  Master's  office,  and  the  defendant  here  had  wished  to  offer  it  as  evi- 
dence in  the  action  at  law,  it  would  have  been  for  the  Lord  Chancellor  to  exer- 
cise his  judgment  whether  or  not  he  would  permit  it  to  be  so  made  use  of  without 
the  answer  to  which  it  related ;  or  if,  in  such  a  case,  the  letter  had  been  pro- 
duced here  without  the  Lord  Chancellor's  order,  this  Court  would  have  deter- 
mined, in  their  discretion,  upon  its  admissibility.  But  in  this  case  the  letter 
was  not  regularly  before  the  Court  of  Chancery  in  the  suit  there;  and  we  think 
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it  impofisible,  under  the  dremnstanoes,  that  Uub  Court  should  ezerciBe  a  diacre- 
tion  as  to  admitting  or  rejecting  it.  The  case  does  not  coincide,  in  point  of  het, 
with  that  which  has  been  principally  relied  on.  Whether  it  is  necessary  in 
eyery  instance  to  read  an  answer  in  Chancery  for  the  pnrpoee  of  making  any 
docoments  evidence  which  may  be  annexed  to  it,  we  do  not  now  decide.  I 
shoold  at  present  think  it  a  veiy  strong  proposition  to  say  that  the  answer  mnst 
at  all  erents  be  read,  though  haying  no  connexion  with  the  case  in  which  the 
documents  are  produced.  But  here  at  least  we  think  the  eopj  in  question  waa 
admissible  without  the  answer,  and  that  there  is  no  ground  for  the  role. 

Role  refused. 


*The  KING  on  the  Prosecution  of  J.  HUBBACK,  and  Othen,  v,  W.  H. 
THOMPKINS,  R.  LTALL,  and  Others.    AprU  27. 
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Bated  inhabitaatB  of  a  pariflh,  who  were  prerented  by  rioten  from  entering  the  Testrj  room  (o 
attend  a  meeting  oaUed  for  tiie  pnrpoee  of  impoeing  a  ehnreh-rate,  and  who  aflerwarde  proee- 
ented  the  offenders,  are  partilee  griered  within  the  meaning  of  the  etatote  6  W.  A  M.  e.  11,  a 
8,  and,  therefore,  entitled  to  eoete  on  eonviction  of  the  defendanls  after  remoTal  of  the  oaee  kf 
eertiorarL  ^ 

The  defendants  haying  been  indicted  at  the  sessions  for  the  boroogli  of  Ber- 
wick-upon-Tweed for  a  rioty  remored  the  indictment  into  this  Court  by  certiorari. 
They  were  tried  and  found  guilty  at  the  Northumberland  assiies,  1830,  and  jiuil^- 
ment  was  pronounced  in  the  following  Michaelmas  term.     A  side  bar  rale  haTing 
been  obtained  for  taxing  the  costs  to  be  paid  to  the  prosecutors  by  the  defendants; 
the  latter  obtained  a  rme  nisi  for  discharging  that  rule  on  the  ground  th&t  the 
prosecutors  were  not  parties  grieved  within  the  meaning  of  the  statute  5  &  6  W. 
a  M.  0. 11,  s.  3.(a)    It  appeared  by  affidavits  on  the  part  of  the  defendants,  tliat 
the  mayor,  bailiffis,  and  burgesses  of  Berwick-upon-Tweed  had  for  many  years 
exercised  the  right  of  electing  churchwardens  of  the  parish,  and  that  the  defend- 
ants Thompkins  and  LyaU,  together  with  two  others,  had  been  so  elected  in 
1829,  when  they  were  sworn  in  and  executed  the  duties  of  the  office,  and  that 
they  were  elected  again  in  1830,  and  sworn  in.     The  affidavits  in  '^answer  r^g^ 
to  the  present  rule  stated,  that  some  doubts  having  arisen  as  to  the  right  *- 
claimed  by  the  corporation  of  Berwick  to  choose  churchwardens,  the  select  yeetrj 
had  taken  the  opinion  of  an  eminent  civilian,  who  advised  them  that  the  election 
of  churchwardens  by  the  corporation  would  not  be  recognised  in  a  court  of  law, 
and  that  the  right  was  in  the  minister  and  parishioners.     That  notice  of  holding  a 
meeting  of  the  inhabitants  in  vestry  on  the  21st  of  January,  1830,  was  ^ven  for 
the  purpose  of  choosing  churchwardens  of  the  parish,  and  that  a  meeting  in  vestry 
was  duly  held  on  that  day,  at  which  the  prosecutors  were  elected  and  afterwards 
sworn  in.     That  they  (the  prosecutors)  on  the  21st  of  February,  gave  notice  thai 
a  meeting  of  the  inhabitants  of  the  parish  would  be  held  on  the  25th  of  Februarj, 
for  the  purpose  of  imposing  a  church  rate ;  that  on  that  day  such  a  meeting  was 
held  in  the  vestry  room,  and  that  at  that  meeting  the  riot  took  place,  in  respect 
of  which  the  defendants  were    prosecuted  and  convicted.     The  prosecutors 
attended  that  meeting,  not  merely  as  churchwardens,  but  for  the  purpose  of 
voting  as  rated  inhabitants.     The  rioters  disturbed,  protracted,  and  imp^ed  the 
meeting,  and  alarmed  the  prosecutors ;  and  during  the  riot,  two  of  the  proseco- 
tors,  Thompson  and  Dickson,  were  violently  driven  and  pushed  about  by  the 
rioters,  who  blocked  up  the  entrance  to  the  vestry  room  by  gathering  round  the 

(o)  By  eeciaon  3  of  the  5  A  6  W.  A  M.  o.  11,  8.  3,  it  is  enacted,  "  that  if  the  defendant  prosecfl- 
ting  each  writa  of  certiorari  be  oonyioted  of  the  offence  for  which  he  was  indicted,  then  the  Court 
of  King's  Bench  shall  give  reasonable  ooets  to  the  prosecutor,  if  he  be  the  party  griered  of 
injured,  or  be  a  justice  of  the  peace,  mayor,  bailiff,  constable,  headborongh,  tithlngmaa,  chureb- 
warden,  or  orerseer  of  the  poor,  or  any  other  civil  officer,  who  shall  prosecute  upon  the  aoconnt 
of  any  fact  committed  or  done,  that  concerned  him  or  them  as  officer  or  officers  to  proseciitf  ^ 
present  j  whkh  eoeti  shall  be  taxed  aecording  to  tike  oourse  of  the  said  Cowt" 
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door  of  the  room  in  a  dense  body  firmly  locked  together,  and  thereby  and  by 
means  of  the  riot,  forcibly  and  wilfdlly  hindered  three  of  the  prosecutors,  viz. 
Thompson,  Dickson,  and  Nicholson  from  entering  the  vestiy  room,  which  they 
^gQ^  had  a  right  to  enter  as  rated  inhabitants  as  well  as  churchwardens,  *ana 
^  excluded  them  from  it  until  two  magistrates  dispersed  the  rioters ;  that  the 
other  prosecutor,  Hubback,  having  got  into  the  vestry  room  and  voted,  wished  to 
return  home,  but  was  prevented  so  doing,  by  the  rioters  bavins  surrounded  the 
door  of  the  room,  and  was  against  his  will  compelled  to  remain  m  the  room,  until 
the  rioters  were  dispersed  by  the  magistrates. 

Ingham  and  Wightman  now  showed  cause.  The  prosecutors  are  entitled  to 
costs.     First,  as  churchwardens  de  facto,  they  are  civil  officers  within  the  statute 

5  &  6  W.  &  M.  c.  11,  s.  8.  They  had  called  a  meeting  of  the  inhabitants  in 
vestry,  and  at  the  time  of  holding  such  vestry  the  defendants  prevented  three 
of  the  four  prosecutors  from  going  m.  The  prosecutors,  therefore,  virtute  officii, 
were  entitled  to  their  costs  in  prosecuting  ^e  defendants.  If  a  churchwarden 
de  facto  makes  a  rate  for  repairing  a  church,  it  will  bind  the  parishioners.  Yin. 
Abr.  ChurchwardefMj  (A  2),  12.  Secondly,  the  prosecutors  are  parties  grieved; 
because,  as  rated  inhabitants,  they  had  a  right  to  be  present  at  the  vestry,  where 
the  rate  was  made,  and  the  dofendante  obstructed  them  in  the  exercise  of  that 
right.  An  individual  parishioner,  if  ill^ally  obstructed  in  coming  to  the  vestry, 
may  maintain  an  action  for  the  injury  to  his  particular  right.     The  statute  5  & 

6  W.  k  31.  c.  11,  s.  3,  ought  to  be  liberally  expounded.  The  King  v,  Incledon, 
1  M.  &  S.  268. 

CressweU  and  Alexander,  contrd.  Here  the  prosecutors  were  not  church-> 
wardens  de  facto,  because  they  were  chosen  while  other  persons  regularly  ap- 
pointed, filled  the  office.  The  defendants  Thompkins  and  Lyall  and  two  others 
^^qrv-i  were  appointed  at  Easter,  and  continued  ^till  January,  when  these  persons 
-*  were  appointed,  who  are  neither  churchwardens  de  fiicto  nor  de  jure. 

In  order  to  constitute  the  prosecutors  parties  grieved  within  the  meaning  of 
the  act  of  parliament,  it  is  not  sufficient  that  a  public  offence  has  been  committed, 
but  there  must  be  some  special  and  peculiar  injury  arising  to  the  prosecutors 
from  the  riot  besides  that  which  affects  all  the  king's  subjects  as  well  as  them. 
Bex  V.  Taunton  St.  Mary,  8  M.  &  S.  465.  The  statute  5  &  6  W.  &  M.  c.  11, 
s.  3,  was  intended  either  to  protect  public  officers,  or  individuals  prosecuting  for 
injuries  done  to  themselves :  here  all  who  attended  the  vestry,  and  all  who  might 
attempt  or  wish  to  do  so,  but  were  prevented  by  the  conduct  of  the  defendants, 
were  aggrieved  as  well  as  the  prosecutors. 

LordTENTKRBEN,  C.  J.  1  think  that,  although  the  prosecutors  were  not 
properly  civil  officers,  they  were  parties  grieved  within  the  meaning  of  the  act 
of  parliament.  It  appears  that  Uie  parishioners  being  about  to  assemble  peace- 
ably in  the  vestry-room  for  the  purpose  of  imposing  a  church-rate,  the  defendante 
and  others  committed  the  riot,  and  thereby  impeded  the  business  of  the  meet- 
ing ;  and  that  two  of  the  prosecutors  were  violently  pushed  about  by  the  rioters, 
who  blocked  up  the  entrance  to  Jbhe  vestry-room,  and  thereby  forcibly  hindered 
them  and  a  third  prosecutor  from  entering  the  vestry-room,  which  they  had  a 
right  to  enter  as  rated  inhabitants,  and  so  kept  them  excluded  until  two  magis- 
trates dispersed  the  rioters ;  that  ^e  other  prosecutor,  Hubback,  having  got  into 
^2Qi  T  *^®  vestry-room  and  voted,  wished  to  return  home,  but  was  prevented  *by 
^  the  rioters  havine  surrounded  the  door  of  the  room,  and  was  against  his  will 
compelled  to  remain  in  the  room  until  the  dispersion  of  the  rioters.  I  think  that 
the  parties  who  suffered  under  this  annoyance  and  obstruction,  in  going  to  and 
returning  from  the  vestry,  were  parties  grieved  within  the  meaning  of  the  act 
of  parliament. 

LiTTi«EDALE,  J.,  concurrcd. 

Parks,  J.  If  any  persons  were  parties  grieved  by  this  riot,  these  prosecu- 
tors were  so. 

Pattsson,  J.  Those  who  went  to  attend  the  meeting  at  least  were  parties 
grieved  by  the  riot.  Rule  discharged 
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8.  being  indebted  to  a  firm  in  whieh  he  was  partner,  gaye  a  note  in  tbe  name  of  another  Hmt 
to  which  he  also  belonged,  in  discharge  of  his  indiridaal  debt  The  payees  endorsed  it  oTer, 
and  the  endorsee  sned  the  parties  who  appeared  to  be  makers ;  Held,  that  this  note  was  mads 
in  frand  of  S.'s  partner  in  the  second  firm,  and  oonld  not  be  enforced  against  him  by  the 
payees,  and  that,  at  least  under  these  circumstances  of  suspicion,  the  endorsee  could  not 
recover  without  proving  that  he  took  the  note  for  value,  though  no  notice  bs^  been  given  bin 
to  prove  the  consideration : 

Held  also,  Parke,  J.,  dissentiente,  that  in  all  cases,  where,  from  defect  of  consideration,  ths 
original  payees  cannot  recover  on  the  note  or  bill,  the  endorsee,  to  maintain  ua  aetiotf  agaiost 
the  maker  or  acceptor,  must  prove  consideration  given  by  himself  or  a  prior  endorsee,  thoogh 
he  may  have  had  no  notice  that  such  proof  will  be  called  for. 

Assumpsit  by  the  plaintiff  as  endorsee  against  the  defendants  as  makers  of  a 
promissory  note.     Plea,  by  the  defendant  Evans,  the  general  issue.     Sansom 
suffered  judgment  by  default.     At  the  trial  before  Lord  Tenterden^  C.  J.;  at  the 
sittings  in  Middlesex  after  Easter  term  1830,  the  following  &cts  appeared : — 
In  July  1829,  when  the  note  in  question  was  drawn,  Sansom  and  Evans  were, 
and  had  for  a  short  time  been,  partners  in  some  alum  works  at  Bristol,  which 
they  carried  on  ^under  the  style  and  firm  of  Philip  Sansom  &  Co.   ^^ooo 
During  the  same  period,  and  for  some  years  before,  Sansom  had  been  a  *- 
partner  in  the  Droitwich  Patent  Salt  Company,  a  firm  composed  of  several  per- 
sons carrying  on  the  salt  trade  at  Bristol  and  other  places.     Sansom  had  been 
authorized  to  act  and  receive  moneys  on  behalf  of  the  company,  as  their  agent; 
but  in  June  1829,  and  from  that  time  forth,  he  was  no  longer  permitted  to  do 
so.     He  was  still  a  partner,  however,  when  this  action  was  brought.     In  July 
1829,  one  of  the  auditors  of  the  Droitwich  Salt  Company  called  upon  Samson  for 
the  sum  of  300Z.  which  he  owed  the  firm,  and  he,  to  answer  this  demand,  gave 
the  note,  on  which  the  present  action  was  brought,  for  310Z.,  bearing  date  July 
1,  1829,  signed  Philip  Sansom  &  Co.,  payable  to  the  Droitwich  Patent  Salt 
Company,  or  order,  two  months  after  date,  value  received,  at  the  alum  works, 
Bridewell  Lane.     This  note  the  company  endorsed  to  the  plaintiff.     The  alum 
works  were  closed,  and  the  partnership  in  them  dissolved,  in  August  1829.    It 
did  not  appear  that  anything  had  been  due  from  this  concern  to  the  Droitwich 
Company,  nor  was  it  shown  that  the  note  had  been  endorsed  for  any  valuable 
consideration :  but  no  notice  had  been  given  to  the  plaintiff  to  prove  the  consi- 
deration for  the  endorsement.     The  Droitwich  Company  was  so]vent  at  the  time 
when  this  action  was  brought.     These  facts  were  proved  by  the  cross-examination 
of  the  plaintiff's  witnesses.     It  was  contended,  on  behalf  of  the  defendant  Evans, 
that  this  note,  made  in  the  names  of  Sansom  &  Co.,  appeared  to  have  been 
^ven  by  Sansom  for  his  own  private  debt;  that  this  was  a  fraud  within  the 
cognisance  of  the  Droitwich  Company,  inasmuch  as  the  knowledge  of  Sansom, 
their  partner,  was  their  knowledge ;  and  that,  under  these  circumstances,  the 
endorsee,  not  having  ^proved  any  valuable  consideration  given  by  him  ptt^QS 
for  the  endorsement,  had  no  right  to  recover.     On  the  other  side,  it  ^ 
was  contended,  that  in  the  absence  of  notice  to  prove  the  consideration,  this 
defence  was  inadmissible.     A  verdict  was  found  for  the  plaintiff,  but  leave 
given  to  move  to  enter  a  nonsuit;  and  a  rule  nisi  having  been  obtained  accord*, 
ingly, 

Sir  James  Scarlett  and  Hoggins  now  showed  cause.  Before  the  plaintiff  was 
called  upon  to  prove  consideration,  it  was  incumbent  on  the  other  party  to  make 
out  some  case  of  fraud  or  misconduct  in  obtaining  the  note,  sufficient  to  requ^ 
that  answer.  It  is  not  to  be  presumed  on  the  &cts  stated  at  the  trial,  that  the 
note  was  not  given  for  money  really  due  from  Philip  Sansom  &  Co.  ^  **^^ 
Droitwich  Company ;  on  the  contrary,  it  is  consistent  with  the  evidence  that 
Sansom  may  have  used  the  company's  money  in  making  pajinents  at  the  aJom 
works.  And  assuming  that  there  was  a  debt  between  the  Droitwich  Company 
and  Sansom  and  Co.,  the  argument  that  Sansom's  knowledge,  as  to  the  particuhir 
occasion  on  which  the  note  was  given,  was  the  knowledge  of  the  compa^^X; 
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lecomes  merely  a  technical  objection,  and  onght  not  to  prevail  agunst  the  daini 
of  the  plaintiff,  who  most,  primft  fkcie,  be  considered  an  endorsee  for  valne.  At 
any  rate,  where  a  defence  is  contemplated  on  the  ground  of  fraud  in  obtainmg 
the  note,  the  plaintiff  onght  to  have  notice  to  prove  the  consideration.  Paterson 
«?.  Hardacre,  4  Taunt.  114.  [Littledals,  J.  That  rale  prevailed  many  yean 
ago,  but  the  practice  is  otherwise  now.] 
nqar}       *Bomn€Uy  Seijt.,  and  BoR^  contrd.     Even  if  the  practice  were  still  as 

-^  it  is  laid  down  in  Paterson  r.  Hardacre,  this  is  not  a  ease  where  notiee 
uronld  be  neoeseary ;  for  the  defect  in  the  company's  title  on  the  note  appears  by 
the  plaintiff's  own  evidence.  It  passed  bb  undisputed  at  the  trial  that  the  note 
was  given  by  Sansom  for  a  debt  of  his  own ;  and  where  a  note  is  siven,  or  bill 
accepted,  by  a  partner  under  such  circumstances,  with  the  knowledge  of  th« 
payee  or  drawer,  such  note  or  bill  is  fraudulent  and  void  as  against  the  other 
partner,  Wells  v.  Masterman,  2  Esp.  N.  P.  C.  781,  Shirreff  v.  Wilks,  1  East,  48 ; 
the  payee  or  drawer  could  not  recover  upon  it,  nor  can  an  endorsee,  without 
showing  that  he  gave  a  valuable  consideration^  In  Duncan  v,  Scott,  1  Campb. 
100,  where  it  appeared  on  the  plaintiff's  ease  that  the  bill  on  which  the  action 
was  brought  had  been  given  under  duress,  Lord  EUenborough  held  that  it  lay 
on  the  plaintiff,  who  sued  as  endorsee,  to  give  some  proof  of  consideiation ;  and, 
fiiling  to  do  so,  he  was  nonsuited.  Bees  «.  The  Marquis  of  Headfort  (where  the 
bill  was  obtained  by  fraud)  was  a  similar  decision,  2  Campb.  574.  In  Grant  v. 
Hawkes,  Chitty  on  Bills,  42,  n.  ^1),  5th  edit.,  Lord  Ellenboronsh  said, ''  An 
endorsee  may  recover  on  a  bill  against  partners  in  a  concern,  thou^  the  drawing 
or  accepting  were  contrary  to  agreement  between  them,  and  by  one  of  the  partners 
in  fraud  of  the  rest ;  hut  then  the  endorsee  musi  show  that  he  gave  value."  In 
Thomas  v.  Newton,  2  Garr.  ft  P.  606,  Lord  Tenterden  says,  ^If  the  defendant 
shows  that  there  was  originally  no  consideration  for  the  bill,  that  throws  it  on 
the  plaintiff"  (the  endorsee)  '<  to  show  that  he  gave  value  for  it,"  or  that  value 
3^2951  ^M  given  by  the  ^previous  endorser.  The  same  rule' has  prevailed  in  the 

-'  case  of  bills  which  have  been  stolen  or  lost.  In  Gill  v.  Cubitt,  3  B.  &  C. 
466,  where  a  stolen  bill  had  come  to  the  hands  of  a  broker,  who  discounted  it 
and  then  sued  the  acceptor,  it  was  held  to  be  incumbent  on  the  plaintiff  to  show, 
not  only  that  he  gave  good  consideration,  but  that  he  took  the  bill  bon&  fide. 
In  the  present  ease,  a  suq>i<Hon  is  thrown  upon  the  endorsee,  not  only  by  the 
original  fraud  in  the  making  of  the  note,  but  also  by  the  circumstance  of  his 
suing  the  makers  rather  than  the  endorsers,  who  were  a  well-known  and  solvent 
partnership. 

Lord  Ten TBBDBX,  0.  J.  It  is  clear  on  the  ^ts  of  the  case,  that  this  note 
was  given  in  consideration  of  money  due  from  Sansom  alone  to  the  Droitwitch 
Salt  Company,  in  which  he  himself  was  a  partner;  and  we  are  alt  agreed  that 
the  company  could  not  have  maintained  an  action  against  Evans.  This  is  an 
action  by  the  company's  endorsee,  that  party  having  elected  to  sue  the  makers 
of  the  note,  instead  oi  the  Droitwich  Company,  from  whom  he  received  it,  who 
ere  solvent,  and  of  whom  one  at  least,  the  endorser;  must  be  known  to  the  plain- 
tiff. The  question  then  is,  whether,  in  order  to  succeed  in  this  action  against 
the  defendant  Evans,  he  was  bound,  under  the  circumstances  of  the  case,  to 
prove  a  consideration  for  the  endorsement.  According  to  the  more  recent  pvae- 
tice,  I  think  it  was  incumbent  on  him  to  do  so :  and  thia  is  a  stronger  case 
than  the  ordinary  one,  in  which  endorsees  have  been  put  to  prove  value  finven 
by  reason  of  the  circumstances  under  which  an  acce])tance  or  note  was  obtained, 
WQQi  because  here  the  ^endorsee  cbooees  to  bring  his  action  against  makers, 
-'  who  are  unknown  to  him,  rather  than  sue  the  endorsers,  whom  he  knows, 
and  from  whom  he  took  the  note.     The  rule  for  a  new  trial  must  be  absolute. 

LiTTLEDALS,  J.  I  am  of  opinion  that  the  Droitwich  Company  could  not 
have  recovered  on  this  note,  and  consequently  that  the  present  phiintiff  cannot. 
It  has  been  frequently  held  that  where  a  note  or  acceptance  of  a  bill  has  been 
obtained  by  fraud,  loss  out  of  the  owner's  hands,  or  duress,  the  endorsee  is 
bound  to  show  that  he  gave  value,  and  in  some  instances  even  that  he  becamo 
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holder  bonft  fide,  and  not  under  circumstances  of  suspicion.  It  may  be  laid 
down  as  a  general  rule,  that  if  the  note  or  acceptance  were  taken  under  soeh 
circumstances  that  the  endorser  himself  could  not  recover,  the  endorsee  mast 
prove  that  he  became  so  for  a  good  consideration,  though  no  notice  be  given  him 
to  produce  such  evidence.  There  is  no  more  hardship  in  the  necessity  of  proving 
consideration  here  than  in  ordinary  actions  on  simple  contract,  where  the  plain- 
tiff must  be  prepared  to  show  a  consideration  if  necessary,  though  in  the  great 
majority  of  instances  no  such  necessity  arises.  It  may  be  said  that  the  rule  now 
laid  down  is  inconvenient,  as  restraining  the  negotiability  of  notes  and  bills ; 
but  this  is  fully  counterbalanced  by  the  inconvenience  which  would  arise  on  the 
other  hand,  if  a  party  who  could  not  himself  sue  on  a  note  or  acceptance,  could 
put  it  into  the  huids  of  a  third  person,  and  in  consequence  of  such  transfer,  the 
proof  of  value  given  should  be  dispensed  with.  The  present  case  is  stronger 
than  the  ordinary  one,  of  a  bill  accepted  for  accommodation,  because  here  some 
little  suspicion  arises  from  *the  note  being  endorsed  over  by  the  Droitwich  p»:AQ7 
C!ompany,  and  the  action  then  brought  against  the  maker.  I  think,  ^ 
therefore,  the  rule  ought  to  be  absolute. 

Parke,  J.  I  am  of  the  same  opinion  on  the  special  circumstances  of  this 
case ;  but  I  have  always  understood  that  an  endorsement  must  be  taken,  prim& 
faeie,  to  have  been  ^ven  for  value,  and  that  the  proof,  at  least  of  circumstanoes 
tending  to  throw  suspicion  on  such  endorsement,  lies  on  the  party  disputing  its 
validity  before  the  endorsee  can  be  called  upon  to  prove  that  he  gave  value  for 
the  bill.  This  doctrine  appears  to  me  to  be  correctly  laid  down  by  Eyre,  C.  J., 
in  Collins  v,  Martin,  I  B.  &  P.  648.  When  the  note  or  acceptance  has  been 
obtained  by  felony,  by  firaud,  or  by  duress,  it  has  been  usual  to  require  proof  of 
valuable  consideration  on  the  part  of  the  endorsee ;  and  I  do  not  dispute  the 
propriety  of  that  usage,  as  any  one  of  those  facts  raises  some  suspicion  of  the 
title  of  the  holder.  But  I  am  by  no  means  satisfied  that  the  same  rule  can  be 
applied  to  aH  cases  where  an  acceptance  or  note  has  been  given  without  considera- 
tion. I  think  this  is  a  very  important  question.  It  is  difficult  to  reconcile  the 
recent  practice  (for  it  is  only  recent)  with  principle;  for  the  simple  fact  of  want 
of  consideration  between  the  acceptor  and  drawer,  or  maker  and  payee,  afiTords 
no  inference  that  the  holder  received  the  biU  or  note  mal&  fide,  or  without  con- 
sideration. It  is,  besides,  a  practice  likely  to  produce  great  increase  of  expense, 
as,  in  every  instance,  a  plaintiff,  who  is  endorsee,  can  hardly  be  safe,  without 
being  prepared  to  prove,  as  to  some  one  at  least  of  the  endorsements,  that 
^value  was  given  for  it ;  and  this  inconvenience  may  outweigh  that  of  cast-  rMos 
ing  upon  the  defendant  the  burden  of  making  out  a  case  of  suspicion  against  ■- 
the  endorsee  before  proof  of  consideration  can  be  required  from  him.  But  it  is 
sufficient  for  the  decision  of  thb  case  to  say,  that  its  circumstances  were  in  them- 
selves such  as  caUed  upon  the  plaintiff  to  prove  that  value  was  given  for  the 
endorsement :  for  the  Droitwich  Company  could  not  have  sued  the  defendant 
Evans  on  this  note;  it  must  be  taken  to  have  been  given  to  them  by  Sansom 
in  fraud  of  Evans ;  and  when  we  find  the  plaintiff  suing  him,  instead  of  the 
Droitwich  Company,  who  are  solvent,  it  is  impossible  not  to  suspect  that  the 
note  has  been  endorsed  to  the  plaintiffs  to  enable  them  to  sue  Evans,  and  not 
bon&  fide  for  a  valuable  consideration.  This  creates  a  suspicion  which  the 
plaintiff  ought  to  clear  up ;  and  on  that  ground  I  am  of  opinion  that  a  nonsuit 
should  be  entered. 

Patteson,  J.  As  at  present  advised,  I  think  the  general  rule  of  practice 
on  this  subject  has  been  correctly  stated,  and  that  where  a  note  or  acceptance 
has  been  given  under  such  circumstances  that  the  original  payee  could  not  re- 
cover on  it,  the  endorsee  may  fairly  be  called  upon  to  show  how  it  came  to  his 
hands,  and  is  not  entitled  to  a  previous  notice.  And,  therefore,  independently 
of  the  circumstances  of  suspicion  in  this  case,  I  should  think,  upon  the  point 
of  practice  alone,  thb  rule  ought  to  be  made  absolute.  Bule  absolute. 
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The  ttetote  10  G.  2,  o.  28,  g.  4>  imposei  a  penalty  of  50f.  for  acting  any  entertainment  of  the  stage 
withovt  license ;  and  it  is  bj  sect  6  enacted,  "  that  the  penalty  shall  be  recovered  in  a  snm- 
mazy  waj  before  two  jastioes,  to  be  leried  by  distress  and  sale ;  and  that  for  want  of  a  sufficient 
distress,  the  offender  shidl  be  committed  to  prison  for  any  time  not  exceeding  six  months,  Uiere 
to  remain  without  bail  or  mainprise ;"  and  Uien  an  appeal  is  given  to  the  quarter  sessions.  A 
conviction  by  two  Justices,  under  this  statute,  having  been  siffirmed  on  appeal,  was,  together 
with  the  order  of  sessions,  removed  into  this  Court  by  certiorari,  and  confirmed.  A  levari  facias 
isened  out  of  this  Court  for  the  penalty,  and  there  was  a  return  of  nulla  bowu  This  Court  not 
having  authority  to  exerdse  the  discretion  given  by  the  statute  to  the  justices,  as  to  the  term 
of  imprisonment^  granted  a  procedendo  to  carry  back  to  the  sessions  the  record  of  conviction, 
and  the  order  of*  sessions,  and  commanding  the  justices  to  enter  continuances  upon  the  appeal 
from  session  to  session,  and  proceed  to  award  execution. 

Ths  oonyicdon  in  this  ease  having  been  affirmed  in  Michaelmas  term  1830  (1 
B.  &  Adol.  489),  a  levari  facias  was  issued  to  levy  the  sum  of.  50^.,  and  a  return 
made  in  Hilaiy  term,  1881,  of  nulla  bona.  In  this  term  a  rule  nisi  was 
obtained  for  a  ca.  sa.  against  the  defendant,  or  for  a  procedendo,  directed  to  the 
keepers  of  the  peace  and  justices  of  the  county  of  Lancaster,  to  carry  back  the 
record  of  conviction  of  the  defendant  in  this  prosecution,  and  the  order  of  ses- 
sions affirming  the  same,  and  commanding  the  justices  to  enter  continuances  upon 
the  appeal  of  the  defendant  against  the  record  of  conviction  from  session  to  ses* 
sion,  and  to  proceed  to  award  execution  against  the  defendant  thereon. 

Caurtenay  now  showed  cause.  There  is  no  precedent  for  the  issuing  of  a  ca. 
sa.  out  of  this  court  to  enforce  a  conviction  made  by  justices.  The  judgment 
of  affirmance  can  only  be  enforced  in  this  court  by  levari  or-fieri  fiicias.  Bex 
r.  PuUen,  1  Salk.  869.  In  Bex  v.  Bogers,  Ibid.,  there  is  a  dictum,  that  in 
*^001  ^^^^^  ^^  goods  a  ca.  sa.  may  issue;  *but  in  Bex  v.  Speed,  1  Ld.  Baymd. 
-^  583, 12  Mod.  828,  Holt,  C.  J.,  said,  that  if  a  conviction  was  affirmed  in 
this  Court,  the  Court  might  award  a  levari  facias;  but  if  the  defendant  had  no 
goods,  he  made  a  question  if  they  could  imprison  him.  A  ca.  sa.  is  not  in  the 
nature  of  a  commitment  in  execution  of  a  penal  judgment.  The  object  is  to 
enforce  the  payment  of  a  debt.  Here,  if  me  defendant  had  not  means  to  pay 
the  penalty,  it  might  operate  as  a  perpetual  imprisonment.  But  the  stat.  10  6. 
2,  c.  28,  only  gives  authority  to  ihe  justices  for  want  of  a  sufficient  distress,  to 
commit  the  offender  to  prison  for  any  time  not  exceeding  six  months.  The 
justices  may,  therefore,  exercise  a  discretion  as  to  the  period  of  imprisonment, 
which  this  Court  cannot.  The  party  convicted  ought  not  to  be  put  in  a  worse 
situation  by  reason  of  the  record  having  been  removed  into  this  Court  than  he 
would  have  been  in  in  the  court  below,  and  that  would  be  the  case  if  a  ca.  sa. 
were  to  issue.  Then,  as  to  the  procedendo,  it  is  a  general  rule,  that  if  a  record 
be  filed  in  the  King's  Bench  upon  a  certiorari,  it  never  can  be  sent  back  or  re- 
manded; per  Holt,  0.  J.  Fazakerley  v.  Baldo,  1  Salk.  352.  Tidd's  Pr.  410, 
6th  edition. 

Starkiey  carUrd.  The  record  was  removed  by  the  defendant,  and,  therefore, 
he  has  no  reason  to  complain  of  any  inconvenience  to  which  he  may  be  conse- 
quently subjected.  Where  a  conviction  is  removed  into  this  court  by  certiorari, 
toe  Court  has  the  same  power  of  awarding  execution  which  the  Court  below  had, 
for  otherwise  there  would  be  a  failure  of  justice,  as  the  Court  below  cannot 
*3011  ^^^  execution,  the  record  being  *here;  and  since  this  Court  has  a 
-^  power  to  confirm  as  well  as  to  revise  or  quash,  it  follows  by  necessary 
consequence  that  they  have  a  power  to  award  execution  of  what  they  confirm. 
Bex  V,  Speed,  12  Mod.  328.  They  therefore  had  power  to  levy  the  penalty  by 
levari  facias,  and  they  would  undoubtedly  have  had  the  power  of  imprisoning 
the  defendant,  if  the  period  of  his  imprisonment  had  been  fixed  absolutely  by  the 
statute.  But  it  enables  the  justices  to  exercise  a  discretion  upon  that  subject. 
Assuming  that  this  Court  has  not  authority  to  exercise  the  same  discretion,  or 
that,  not  having  the  facts  before  them,  they  have  not  the  means  of  doing  so,  thev 
will,  at  all  events^  in  order  to  prevent  a  failure  of  justice^  send  the  record  back 
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to  the  868810118,  in  order  that  the  conyiction  may  be  enforced,  as  it  would  hayo 
been  if  it  had  never  been  remoyed. 

Lord  Tenterden,  C.  J.  I  think  we  ought  to  make  the  role  absolute  fer  t 
procedendo.  It  is  undoubtedly  a  general  rule,  that  if  a  record  be  filed  in  this 
court  upon  a  certiorari  it  cannot  be  sent  back  or  remanded ;  but  the  rule  applies 
to  cases  where  this  court  has  the  power  to  execute  the  judgment  of  the  inferior 
court.  Here  we  have,  not  the  power  Twhich  the  convicting  justices  have),  in 
case  there  be  not  a  sufficient  distress,  oi  exercising  a  discretion  as  to  the  tenn 
of  imprisonment;  so  that,  in  the  event  that  has  happened,  this  Court  cannot 
enforce  the  execution  of  the  judgment.  In  order  to  prevent  a  &ilure  of  justice, 
therefore,  I  think  wo  ought  to  send  the  record  back  to  the  sessions,  in  order  thst 
that  court  may  cause  it  to  be  enforced,  as  they  would  have  done  if  it  had  nerer 
been  removed. 

*LiTTLEDALB,  J.  I  think  that  a  oa.  sa.  ought  not  to  issue.  The  pMQ2 
power  of  imprisonment  is  given  to  the  justices  only,  and  they  are  to  ^ 
exercise  a  discretion  as  to  the  term  of  imprisonment.  That  discretion  this  Court 
has  no  power  to  exercise.  It  is  a  technical  rule,  undoubtedly,  that  if  a  record 
removed  by  certiorari  be  once  filed  in  this  Court,  it  shall  not  be  sent  back;  but 
that  rule  is  not  inflexible.  In  Rex  o.  Eenworthy,  1  B.  &  C.  711,  the  defend- 
ant had  been  convicted  of  perjury  at  the  Chester  assises,  and  an  entry  was  made 
upon  the  record,  that  it  was  ordered  the  said  L.  E.,  the  defendant,  be  trans' 
ported  for  the  term  of  seven  yean;  and  this  Court  held,  that  the  entiy  wu 
merely  an  order,  not  a  judgment^  and  to  prevent  a  failure  of  justice,  awarded  s 
procedendo  to  the  Court  below  to  proceed  to  ^ve  judgment.  On  the  same  prin- 
ciple the  Court  ought,  in  this  case,  to  grant  a  procedendo  to  enable  the  josticei 
below  to  award  execution ;  for  there  will  be  a  £ulure  of  justice  if  the  record  be 
not  sent  back  to  the  sessions. 

Taunton,  J.  I  think  it  quite  dear  that  a  ea.  sa.  cannot  issue.  The  statute 
directs  that  the  penalty  shaQ  be  levied  by  distress  and  sale  of  the  offender'* 
goods,  and  for  want  of  a  sufficient  distress,  that  the  offender  shall  be  committed 
to  the  house  of  correction  for  any  time  not  exceeding  six  months.  It  seems  tr 
me,  this  Court  does  not  possess  the  authority  which  the  convicting  justices  do 
of  committing  the  party  to  prison  for  a  period  not  to  exoeed  six  months.  In  tbr 
event,  therefore,  which  has  happened,  it  has  no  means  of  enforcing  *the  ^^ 
performance  of  the  judgment.  The  record  ou^ht  to  be  sent  back  to  the  ^ 
justices,  in  order  to  enable  them  to  enforce  we  conviction  by  the  same  meinfl 
which  they  would  have  had  if  the  record  had  never  been  removed. 

Pattsson,  J.  It  is  impossible  for  this  Court  to  give  effect  to  the  judgmeni 
of  the  court  of  quarter  sessions,  and,  therefore,  to  prevent  a  fiulnre  of  justice. 
the  record  must  be  sent  back  to  the  sessions.  The  rule  for  a  procedendo  mo^^ 
be  made  absolute.  Bule  absolute. 


ROBSON  and  SHARPS  9.  DRUMMOND.    May  2. 

A.,  a  ooaohnuiker,  entered  into  an  agreement  to  Aimiih  B.  with  a  carriage,  for  the  tem  of  tn 
years,  at  seyenty-fiTe  goineae  a  year.  At  the  time  of  making  the  oontraet,  0.  was  a  ptftetf 
with  A.,  bat  this  was  nnknown  to  B.,  the  bmineai  being  earned  oa  in  the  name  of  A.  oa^ 
Before  the  expiration  of  the  first  three  yean  the  partnership  between  A.  and  C.  was  dissolve^ 
A.  having  assigned  all  his  interest  in  the  bnsiness,  and  in  the  contract  in  question,  to  C,  •oa 
the  business  was  afterwards  earned  on  by  G.  alone.  B.  was  informed  by  C.  that  the  Pf^^f' 
•hip  was  dissolTed,  and  that  he  (G.)  liad  become  the  purchaser  of  the  oarriace  then  in  bis^  ^h 
•errice.  The  latter  answered  that  he  would  not  eontinue  the  contract  with  C.,  and  that  {>• 
would  return  the  carriage  to  him  at  the  end  of  the  then  current  year,  and  he  did  so  retam  1^ 
An  action  baring  been  brought  in  the  names  of  A.  and  0.,  against  B.,  for  the  two  paynso*' 
which,  according  to  the  term  of  the  contract^  would  beoome  due  during  tiie  last  two  r*"*? 
its  conttnuance,  it  was  held,  that  the  action  was  not  maintainable,  the  contiact  being  V^^^^ 
and  A.  baring  transferred  hii  interest  to  C.,  and  haring  beoome  Incapable  of  perfbrming  v* 
part  of  the  agreement. 
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This  was  an  action  brought  bj  the  two  plaintiffs  against  the  defendant  for 
breach  of  an  agreement^  whereby  the  plaintiff  Sharpe,  on  the  2d  of  February, 
1824,  agreed  to  furnish  the  defendant  with  a  new  chariot,  from  that  day,  for  the 
term  oi  five  years  thenoe  next  ensuing,  at  the  yearly  payment  of  seventy-five 
guineas  per  annum,  each  yearly  payment  to  be  paid  in  advance.  Sharpe  was  to 
*S041  ^^P  ^^^  chariot  in  all  necessary  repair,  ^violence  excepted,  to  suj^ly  t&e 

-^  same  with  new  wheels  when  required,  and  to  new  paint  it  once  in  the 
said  term ;  and  at  the  expiration  of  the  term,  defendant  was  to  causts  the  chariot 
to  be  delivered  to  Sharpe,  with  all  its  appointments,  in  good  condition,  fair  wear 
and  tear  excepted.  At  the  trial  before  Lord  Tenterden,  C.  J.,  at  the  Middlesex 
sittings  after  Michaelmas  term  1830,  it  appeared  that  Sharpe,  one  of  the  two  plain- 
tifE^  in  February,  1824,  and  for  several  years  preceding,  carried  on  business  as 
a  ooachmaker  in  South  Street,  Grosvenor  Square,  and  that  at  the  time  of  the  con- 
tract, Bobson,  the  other  plaintiff,  was  a  secret  partner  with  Sharpe,  but  that  was 
not  known  to  the  defendant,  the  business  being  canried  on  in  the  name  of  Sharpe 
only.  A  chariot  was  built  according  to  the  terms  of  the  contract  and  delivered 
to  die  defendant,  and  he  hept  it  from  February,  1824,  to  the  Ist  of  February, 
1827.  The  business  was  carried  on  in  the  separate  name  of  Sharpe  till  June 
1826,  when  he  retired  from  the  business,  and  Robson  continued  to  carry  it  on. 
On  the  30th  of  June,  1826,  Robson  addressed  the  following  letter  to  the  defend- 
ant : — "  Sir,  I  beg  leave  respectfully  to  inform  you,  that  the  partnership  between 
Mr.  Sharpe  and  myself,  as  coachmakers,  carried  on  under  the  name  of  Sharpe, 
only,  at  No.  19  South  Street,  is  now  dissolved,  and  the  whole  of  the  partnership 
property  having  been  sold  by  public  auction  on  the  28th  and  29th  instant  under 
an  order  oi  the  Court  of  Chancery,  I  have  become  the  purchaser  of  the  chariot 
now  in  your  service,  pursuant  to  contract,  and  will  do  myself  the  honour  of 
waiting  on  you  without  delay,  to  reoeive  your  commands  relative  tiiereto,  and 
also  to  give  an  v  explanation  you  may  require.  I  beg  at  the  same  time  to  inform 
^3051  ^^^  *that  the  business  will  in  future  be  carried  on  by  me  as  usual  on  the 

^  same  premises.''  The  defendant,  in  answer,  informed  Robson  that  the 
agreement  for  the  hire  of  the  carriage  had  been  entered  into  with  Sharpe  only ; 
and  that,  as  he  (defendant)  did  not  choose  to  continue  the  job  with  any  other 
person,  Uie  carriage  would  be  returned  on  the  2d  of  February,  1827,  the  end  of 
the  then  current  year.  On  the  21st  of  December,  1826,  the  plaintiff  Sharpe  was 
told  by  the  defendant  that  he  was  ready  to  continue  the  job  with  him  acoordine 
to  the  contract  to  its  termination,  or  would  return  the  chariot  to  him  at  the  end 
of  the  then  current  year ;  Sharpe  said  he  could  not  continue  the  contract,  for  that 
he  had  no  longer  anvthing  to  do  with  it,  as  all  the  partnership  property  belonging' 
to  him  and  Robson  had  been  sold  by  auction ;  that  the  agreement  and  the  chariot 
jobbed  by  the  defendant  had  been  purchased  by  Robson,  and  that  if  the  defend- 
ant decided  upon  returning  the  chariot  at  the  end  of  the  current*  year  he  must 
send  it  to  Robson,  for  that  he  (Sharpe)  could  not  take  it  in.  On  the  1st  of 
February,  1827,  the  chariot  was  taken  to  Robson's  place  of  business  and  left 
there.  The  action  was  brought  to  recover  the  price  stipulated  to  be  paid  for  the 
use  of  the  carridge  from  that  time  to  February  1829.  Lord  Tenterden  was  of 
opinion  that  the  action  was  not  maintainable,  and  directed  a  nonsuit,  but  reserved 
liberty  to  the  plaintiff  to  move  to  enter  a  verdict  for  157/.  10«.  A  rule  nisi 
having  been  obtained  for  that  purpose, 

Campbell  and  White  now  showed  cause.  The  two  plaintiffs  cannot  sue  jointly 
on  this  contract  In  Lucas  t^.  De  la  Cour,  1  M.  &  S.  249,  a  contract  was  made 
^061  ^7  ^^^  ^^  sevefal  partners  in  his  individual  capacity,  he  declaring  at  the 

-*  *time  that  the  subject-matter  of  the  contract  was  his  property  alone : 
and  it  was  held  that  his  declaration  was  evidence  of  that  fact  against  all  the 
partners,  and,  therefore,  that  they  could  not  sue  jointly  upon  suck  a  contract. 
Now  in  this  case  Sharpe  made  the  contract  with  the  defendant,  and  the  latter  did 
not  know  Robeon  to  be  a  partner ;  he  was  in  fact  a  mere  dormant  partner,  and 
a  dormant  partner  cannot  maintain  an  action  upon  a  contract  to  which  he  is  not 
a  party,  Lloyd  v.  Arohbowle,  2  Taun.  324,  Mawman  v.  ailletty  2  Taun.  825,  n.  (a). 

M 
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Bat  assoming  that  the  two  might  sostain  an  action  on  a  oontraet  made  by 
one  for  the  benefit  of  the  firm,  it  is  an  answer  to  thia  action  that  one  of  the  two 
partners  in  whom  the  defendant  may  have  reposed  a  special  confidence  retired 
from  the  firm  and  became  incapable  of  performing  his  part  of  the  contract.  Bj 
the  dissolution  of  the  partnership,  and  Sharpens  leaving  the  firm,  the  contract 
entered  into  bj  the  latter  with  the  defendant  was  determined;  he  had  no 
authority  from  the  defendant  to  make  another  contract  on  his  behalf  with 
Robson,  and  the  defendant  himself,  when  applied  to  for  that  purpose,  refused  to 
have  anything  to  do  with  him. 

BtUchvMOH,  cofUrd.  Sharpe,  by  his  contract,  continued  liable  to  Bmmmond 
for  five  years.  Nothing  which  took  place  between  Sharpe  and  Robson  ooold 
alter  the  relative  situation  of  Sharpe  and  Drummond,  or  discharge  either  from 
his  liability  on  the  contract.  But  Sharpe  having  contracted  on  behalf  of  him- 
self and  his  partner,  an  action  for  the  breach  of  such  contract  may  be  maintained 
in  the  name  of  the  two.  In  Lucas  v.  De  la  Gour,  the  contract  was  made  by 
one  partner  in  respect  of  property  which  belonged  to  him  alone.  Here  r^onj 
Hhe  subject-matter  of  the  contract  belonged  to  the  firm.  The  defendant,  ^ 
if  he  be  discharged  from  his  obligation  to  perform  the  contract  during  the  last 
two  years,  by  reason  of  Sharpe's  having  quitted  the  firm,  will  have  an  ondae 
advantage;  for  he  will  then  have  had  the  carriage  during  the  first  three  years, 
when  it  was  in  good  condition,  and  will  not  be  bound  to  Keep  it  during  the  last 
two,  when  it  must  be  worse  for  wear. 

Lord  Tenterdsn,  C.  J.  It  is  unnecessary  to  decide  whether  if  Sharpe  had 
continued  in  the  partnership  till  the  expiration  of  the  five  years  during  which 
the  contract  made  by  him  was  to  continue  in  force,  the  action  in  the  joint  names 
of  him  and  his  partner  might  not  have  been  maintained.  Here,  after  the  part- 
nership between  Robson  and  Sharpe  had  ceased  to  exist,  and  after  Sharpe  had 
ceased  to  carry  on  the  business  of  a  coachmaker,  the  defendant  offered  to  con- 
tinue the  job  with  Sharpe,  but  he  replied  that  that  was  impossible.  Now  the 
defendant  may  have  been  induced  to  enter  into  this  contract  by  reason  of  the 
personal  confioence  which  he  reposed  in  Sharpe,  and  therefore  have  agreed  to  pay 
money  in  advance.  The  latter,  therefore,  having  said  it  was  impossible  for  him 
to  perform  the  contract,  the  defendant  had  a  right  to  object  to  its  being  performed 
by  any  other  person,  and  to  say  that  he  contracted  with  Sharpe  alone,  and  not 
with  any  other  person.  On  that  ground  I  think  the  nonsuit  was  right.  The 
rule  for  setting  it  aside  must  therefore  be  discharged. 

LiTTLEDALE,  J.  The  nousuit  was  right.  I  am  disposed  to  think  there  was 
*no  objection  to  Robson  and  Sharpe  suing  on  a  contract  made  by  Sharpe  only  on 
behalf  of  himself  and  his  partner ;  but,  as  to  the  other  ^point,  I  think  r^oQo 
this  contract  was  personal,  and  that  Sharpe  having  gone  out  of  the  busi-  ■- 
ness,  it  was  competent  to  the  defendant  to  consider  the  agreement  at  an  end. 
He  may  have  been  induced  to  enter  into  the  contract  by  reason  of  the  oonfidenoe 
he  reposed  in  Sharpe ;  and  at  all  events  had  a  right  to  his  services  in  the  exe- 
cution of  it. 

Parke,  J.  This  appears  to  me  to  be  a  very  clear  case.  The  defendant  made 
his  contract  with  Sharpe  by  name,  and  not  knowinff  that  any  other  person  had 
an  interest  in  the  subject-matter ;  and  although  R^)6on  had  an  interest  in  it  so 
to  entitle  him  to  sue  jointly  with  Sharpe,  the  defendant  has  the  same  rights 
against  Sharpe  and  his  partner,  and  may  make  the  same  defence  to  this  action 
brought  by  them  as  if  he  had  contracted  with  Sharpe  alone,  and  the  action  had 
been  brought  by  him.  The  contract  was  to  continue  for  five  years.  •  At  the  end 
of  the  third  year  there  was  a  dissolution  of  partnership  between  Sharpe  and 
Robson,  and  notice  of  that  dissolution,  and  of  Sharpe  having  assigned  all  his 
interest  in  the  contract  to  Robson,  was  given  to  the  defendant,  who  said  he  would 
not  continue  the  contract  with  Robson.  The  very  fact  of  Sharpe's  having  trans- 
ferred his  interest  in  the  contract  to  Robson  (a  mere  stranger  as  fiu  as  the  de- 
fendant was  concerned),  was  equivalent  to  saying  (that  which  he  did  afterwaids 
say),  I  will  not  perform  my  part  of  the  contract  3  and  that  is  an  answer  to  the 
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present  action  brought  in  the  names  of  Sharpe  and  Robson ;  for  the  defendant 
had  a  right  to  have  the  benefit  of  the  judgment  and  taste  of  Sharpe  to  the  end 
of  the  oontracty  and  which,  in  effect,  he  has  declined  to  supply.  It  is  true  that 
4^aQ1  ^^^  defendant  will  have  an  advantage  which  he  would  not  *have  had  if 
-'  the  contract  had  continued  for  the  wnole  five  years;  for  he  will  have  had 
the  use  of  the  carriage  during  the  first  three,  and  will  not  be  bound  to  keep  it 
daring  the  last  two,  when  it  must  be  worse  for  wear;  but  this  arises  from  tho 
default  of  one  of  the  plaintiffs  in  not  performing  his  part  of  the  contract. 

Pattbson,  J.  This  case  appears  to  me  to  admit  of  no  doubt.  It  is,  in  sub- 
stance, a  case  where  a  person  having  made  a  contract  in  his  own  name  attempts 
to  back  out  of  it,  and  transfer  it  to  a  third  person.  That  he  had  no  right  to  do. 
The  role  for  setting  aside  the  nonsuit  must  he  discharged. 

Bule  discharged. 


OXKNHAM,  Gent.,  one,  &c.,  v.   FRANCES  MART  CLAPP,  Bxecutrix 
of  the  last  Will  and  Testament  of  FRANCIS  HUNT  CLAPP, 

deceased.     May  3. 

An  ezeeutor  de  ion  tort  may,  after  action  brought  bv  a  simple  eontraet  creditor,  pay  a  special^ 

debt,  and  plead  the  payment  of  that  debt  in  bar  of  action. 

DsdiARATiON  by  an  attorney,  for  work  and  labour,  against  the  defendant,  as 

the  executrix  of  Francis  Hunt  Clapp.     There  w&te  counts  on  promises  by  the 

deceased  testator,  and  by  the  defendant  as  executrix.     Plea,  an  outstanding  bond| 

dated  the  10th  of  March,  1793,  conditioned  for  the  payment  of  600/.  by  Q. 

Clapp  and  Francis  Hunt  Clapp  to  one  LQcke;  that  Locke  died;  that  one  Mary 

Blake,  the  wife  of  Malachi  Blake,  was  his  executrix,  and  that  the  bond  waa 

unpaid  at  the  death  of  Francis  Hunt  Clapp;  that  after  the  exhibiting  of  the 

pluntiff's  bill,  and  whilst  the  defendant  had  leave  to  imparle  to  the  same,  to 

*310*1  *^^9  ^^  ^^^^  ^^  December,  1824,  the  defendant  paid  the  amount  of  the 

^  bond  to  Malachi  Blake  and  Mary  his  wife ;  and  that  the  defendant  had 

fully  administered  all  the  goods  and  chattels  of  Francis  Hunt  Clapp,  except 

goods  to  the  value  of  270/.,  which  were  not  sufficient  to  satisfy  the  sum  of  600/. 

Replication,  that  the  defendant  was  never  executrix  of  the  will  of  Francis  Hunt 

Clapp,  except  of  her  own  wrong,  and  that  at  the  time  of  exhibiting  the  bill  of 

the  plaintiff,  she,  the  defendant,  as  such  executrix  of  her  own  wrong,  had  never 

heen  called  upon  to  pay,  nor  had  she  as  such  executrix  of  her  own  wrong  at  any 

^e  been  called  upon  to  pay  or  paid  the  said  sum  of  600/.  supposed  to  be  so 

due  by  virtue  of  the  bond ;  and  that  she,  the  defendant,  as  such  executrix  of  her 

own  wrong  at  the  time  of  the  exhibiting  the  bill,  had  divers  goods  and  chattels 

which  were  of  Francis  Hunt  Clapp  deceased  at  the  time  of  his  death,  in  tha 

bands  of  her  the  defendant  as  such  executrix  as  aforesaid,  to  be  administered. 

Bejoinder,  that  after  the  exhibiting  of  the  bill  of  the  plaintiff,  and  whilst  the 

defendant  had  leave  to  imparle  to  the  s^me,  and  while  the  said  principal  sum  of 

600/.  was  wholly  due  and  unpaid,  to  wit,  on  the  27th  of  December,  1824,  she, 

the  defendant,  paid  the  said  principal  sum  of  600/.  to  Malachi  Blake  and  Mary 

his  wife,  as  such  executrix  of  the  will  of  Locke  as  aforesaid.     To  this  rejoinder 

there  was  a  general  demurrer  and  joinder. 

Campbell  in  support  of  the  demurrer.  The  question  in  this  case  is,  whether 
sn  executrix  de  son  tort  has  a  right  to  pay  a  specialty  creditor  before  any  demand 
msde,  in  preference  to,  and  pending  an  action  brought  by  a  simple  contract  ere* 
*8111  ^^^^y  ^^^  ^  retain  assets  to  *the  amount  so  paid.  An  executor  de  son 
-*  tort  can  derive  no  advantage  from  his  own  wrongful  act.  He  cannot 
wtain  for  his  own  debt.  Coulter's  case,  5  Co.  30,  Padget  v.  Priest,  2  T.  R.  97, 

sveo  though  he  obtain  the  assent  of  the  rightful  administrator  after  administra- 

%tt  graatcd,  and  though  his  debt  may  have  been  3f  a  superior  degree,  Curtis  v. 

Vernon,  3  T.  B.  587.    In  the  last-mentioned  case  all  the  authorities  are 
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ooUeoted;  and  thexe  it  was  abo  decoded  Aat  sach  an  ezeoator  esBBot  diacfaafge 
liimself  from  an  action  brought  bj  a  'creditor,  bj  delirering  over  the  effects  to 
the  rightful  administrator,  a&r  the  action  is  brought,  though  undonbtedl j  he 
might  do  so  previously  to  the  commencement  of  the  action.  That  case  is  «a 
authority  to  show,  that  if  a  wrongful  executor  be  liable  at  the  time  when  an 
action  u  brought  against  him  by  a  creditor,  he  cannot,  by  any  subsequent  mt^ 
discharge  himself  from  tiiat  liability.  If  the  defence  set  up  by  this  plea  irere 
available,  many  firauds  might  be  committed  against  creditors.  An  executor  de 
son  tort  miffht  buy  a  specialty  debt,  and,  when  sued,  say,  that  it  was  paid  m  a 
course  of  administration.  All  the  protection  given  to  a  wrongful  executosr,  is 
that  he  is  not  to  be  compelled  to  pay  a  debt  twice  over.  [Lord  TsNTEBDENy  G.  J. 
Suppose  in  this  case  the  payment  was  made  in  consequence  of  notice  fnmi  tha 
bond  creditor.]  The  replication  alleges  that  the  defendant  never  was  called  upoo 
to  pay,  or  paid.  The  rejoinder  only  avers  that  she  has  paid.  If  the  defendant 
has  now  to  pay  the  debt  twice,  it  is  her  own  fault,  because,  if  she  had  confessed 
judgment  for  the  plaintiff's  demand  it  would  have  been  a  defence  to  an  p^-iQ 
^action  by  the  bond  crectitor ;  and  if  she  had  paid  the  bond  creditor  before  *- 
action  brought,  it  would  have  been/i  defence  to  this  action.  [Paiuee,  J.  Sap- 
pose,  on  these  facts,  the  defendant  had  not  paid  the  outstandmg  bond  debt  and 
pleaded  the  payment  (as  she  has  now  done),  and  the  present  plaintiff  had  in 
consequence  rocovered,  would  not  the  obligee  have  been  entitied  to  sue  her  ?  Is 
there  anv  authority  for  saying  that  an  executor  must  have  formal  notice  of  a 
debt  of  higher  degree,  in  orcfer  to  be  precluded  from  paying  tiie  inferior  debt 
€rst?  Patteson,  J.  It  is  laid  down  in  Toller  (Law  of  Executors,  p.  292), 
that  if  he  be  by  any  means  apprised  of  the  superior  debt,  he  cannot  pay  the 
Inferior.]  It  must  be  conceded  that,  if  the  payment  had  been  made  before  aetian 
brought,  it  would  have  been  a  payment  in  due  course  of  law ;  but  an  execntrix 
de  son  tort  cannot,  by  any  act  done  alter  action  brought,  relieve  herself  fixnn  a 
liability  which  once  has  attached. 

Manning^  cantrdf  was  stopped  by  the  Court. 

Lord  TsNTERBEN,  C.  J.  Thero  must  be  judgment  for  the  defendant.  This 
case  is  distinguishable  from  those  cited,  because  hero  the  defendant  does  not 
seek  to  take  advantage  of  her  own  wrongful  act.  The  cases  cited  show  that  an 
executor  de  son  tort  cannot  avail  himself  of  his  own  wrongful  act  in  taking  pos- 
session of  the  goods  of  the  deceased  in  order  to  retain  a  debt  for  his  own  benefit; 
and  on  that  ground  the  rotainer  set  up  in  those  cases  was  not  allowed.  But 
hero  the  defendant  pleaded,  in  answer  to  the  plaintiff's  claim,  that  after  action 
brought  she  had  disposed  of  the  assets  of  the  ^'deceased  in  that  course  of  i-mio 
administration  which  the  law  allows;  viz.,  by  discharging  a  debt  of  higher  ^ 
degree.  And  if  at  any  time  bcforo  plea  pleaded  an  executor  comes  to  the 
knowledge  of  such  a  debt,  he  is  bound  to  pay  it  beforo  a  simple  contract  debt, 
whether  ne  be  a  rightful  or  wrongful  executor.  I  am  not  propared  to  say  tfcM^ 
if  it  had  been  alleged  that  the  payment  had  been  voluntary,  the  defendant  conld 
have  justified  paving  a  debt  of  equal  degree  with  that  of  the  plaintiff;  because 
that  might  have  oeen  taking  an  undue  advantage  of  her  own  wrong.  It  is  suffi- 
cient in  this  case  that  the  debt  paid  was  a  specialty  debt,  and  that  that  sued  for 
by  the  plaintiff  was  one  by  simple  contract.  And  in  many  cases  it  may  be  veiy 
convenient,  and  even  necessary,  that  an  executor  de  son  tort  should  dispose  of 
the  assets  of  the  deceased  in  due  course  of  administration. 

LiTTLEDALE,  J.  I  am  of  the  same  opinion.  An  executor  de  son  tort,  un- 
doubtedly, cannot  rotain  for  his  own  debt,  and  the  reason  for  that  is  assigned  In 
Coulter's  case,  5  Coke,  31,  ''for  from  thence  would  ensue  great  inconvenienoe 
and  confusion ;  for  every  creditor  (and  chiefly  when  the  goods  of  the  deceased 
are  not  sufficient  to  satisfy  all  the  creditors)  would  contend  to  make  himself  exe- 
cutor of  his  own  wrong,  to  the  intent  to  satisfy  himself  by  rotainer,  by  which 
others  would  be  barred.  And  it  is  not  roasonable  that  one  should  take  advan- 
tage of  his  own  wrong ;  and  if  the  law  should  give  him  such  a  power,  the  hiw 
Would  be  the  cause  and  occasion  of  wrong,  and  of  the  wrongful  taking  of 
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*S141  ^^  EP^^  ^  ^  deoeued/'  B«t  it  is  there  also  said,  ^  that  aU  lawAil 
-^  ^ts  which  an  executor  of  his  own  wrong  doth,  are  good."  Now,  hj 
Uom,  it  is  inoombeDt  upon  an  executor  to  make  parent  of  the  debts  of  tlie 
deceased  in  a  certain  oider,  yii.  to  pay  debts  by  specialty  befiire  those  by  simple 
eontraot.  The  payment  of  the  bond  debt  in  this  case,  therefore,  was  a  lawful 
act.  It  appears  to  me  to  make  no  difference,  whether  the  payment  was  made 
be^rae  or  alter  action  brought  by  the  simple  contract  creditor.  An  executor 
under  a  plea  of  plene  admmistraTit  may  giye  in  evidence,  that  before  actioa 
brouffht  he  has  exhausted  the  assets  by  payment  of  debts  of  the  deceased  not 
Bifenor  to  that  of  the  plaintiff;  but  he  must  plead  specially  payment  alter  action 
favonght.  Here  the  defendant  has  pleaded  it  specially,  and  it  was  a  payment  in 
dme  course  of  law. 

Pabks,  J.  I  am  of  the  same  opinion.  The  prinoiple  is,  that  an  executor 
de  son  tort  cannot  by  his  own  wrongful  act  acquire  any  benefit ;  for  if  he  could^ 
there  would  be  a  stm^cgie  among  the  creditors,  and  each  would  contend  to  make 
liimself  executor  in  onfer  to  have  the  right  to  retain,  which  would  produce  great 
Btsife  and  confoaion.  He  cannot,  therefore,  retain  for  his  own  debt  in  preference 
to  that  of  another  creditor.  But  he  is  protected  in  all  acts  not  for  his  own 
benefit,  which  a  rightful  exeoutor  may  do.  Here  between  the  time  of  the  action 
brouffht  and  plea  pleaded  the  defendant  had  notice  of  an  outstanding  bond, 
whicA  in  the  due  course  of  the  administration  of  the  assets  of  the  deceased 
might  to  be  paid  in  preference  to  a  debt  by  simple  contract }  and  he  made  sudi 
payment:  that  was  a  lawful  act,  and  as  to  that  payment,  he  is  protected.  It  is 
*m51  ^'^^  ^^  ^'^  executor  de  son  tort  cannot  discharge  himaelf  from  *the  debt 
-'  of  a  creditor  by  delivering  ovef  to  the  rightful  executor  the  assets,  after 
notion  brought,  because  the  creditor  would  thereby  be  in  a  worse  situation ;  he 
would  have  to  brii^  a  second  action  aoainst  the  rightful  executor.  But  this  is 
not  such  a  case.  Here  the  defendant  has  paid  a  bond  debt  in  the  due  course  of 
administration,  and  the  creditor,  therefore,  could  not  afterwards  maintain  any 
action  in  respect  of  that  debt  against  the  rightful  executor. 

Pattbson,  J.  A  wrongful  and  a  rightful  executor  only  differ  in  this  respect^ 
Uiat  the  first  is  to  take  no  benefit  by  his  own  wrongful  act ;  as  regards  other  c^dit> 
era,  there  is  no  difference;  an  executor  de  son  tort,  as  well  as  a  riffhtful  execu^ 
tor,  may  administer  the  assets  in  due  course  of  law,  and  may,  derefore,  jua- 
ti^  the  payment  of  a  bond  debt,  of  which  he  has  notice,  before  a  simple  contract 
debt.  Judgment  for  the  defendant. 


WALPOKD  et  Ux.  t;.  JOHN  MARCHANT.    May  8. 

^  ihtt  anniuty  act  68  6.  8,  e.  141,  a.  10,  no  eBrolment  if  necessary  when  the  annuity  is  chargeil 
on  freehold  or  oopyhold  lands  equal  to  it  in  raloe,  over  and  above  any  other  annuity  charged 
or  secured  on  such  lands.  Such  "  other  annuity/'  to  be  within  the  meaning  of  the  act,  mnsl 
be  directly  and  specifically  oharged  on  the  lands,  not  merely  secured  in  a  manner  which  may 
by  possibility  affect  them,  as  by  Judgment  entered  up  on  a  warrant  of  attorney. 

Dkbt  on  an  annuity  deed.  Pleas,  non  est  factum  (on  which  issue  was  joined), 
and  that  no  proper  memorial  had  been  enroUed.  Replication  to  the  latter  plea, 
that  the  annuity  was  issuing  and  payable  out  of,  and  charged  upon,  certain  parts 
and  shares  of  freehold  lands  in  Great  Britain,  to  wit,  three  sixth  parts  of 
1^^^^  ^certain  houses  in  the  indenture  described,  the  said  three  sixth  parts  at 
-^  the  time  of  granting  the  annuity,  and  still,  being  of  equal  annual  value 
with  the  said  annuity,  over  and  above  any  other  annuity,  and  the  interest 
of  any  principal  sum  or  sums  then  charged  or  secured  thereon,  of  which 
Uie  said  Mary  had  notice  at  the  time  of  the  grant  of  the  said  annuity: 
tad  that  the  grantors,  at  the  time  of  the  granting  of  the  said  annuity, 
were  enabled  to  charge  the  fee  simple  of  the  said  three  sixth  parts  of  the 
laid  freehold  lands  in  possession.     Rejoinder,  that  the  said  three  sixth  parts 
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were  not  at  the  time  of  granting  the  annoitj,  of  equal  annual  Talue 
tiie  said  annuity,  over  and  above,  £c.,  as  in  the  replication  alleged.  Upon  tiiiis 
issue  was  joined.  At  the  trial  before  Lord  Tentenien,  C.  J.,  at  the  sittings  at 
Guildhall  after  Michaelmas  term  1829,  a  yerdict  was  found  for  the  plaintiffs  for 
120^.,  the  arrears  of  annuity  due,  subject  to  the  opinion  of  this  Court  upon  the 
following  case  :-«- 

The  houses  charged  with  the  aboye  annuity  were  worth  50/.  per  annum,  and 
had  been  devised  to  certain  persons  in  trust  for  Rose  Hood  Marchant  (the  de- 
fendant's mother)  during  her  life,  and  afterwards  for  her  children,  to  be  equally 
divided  among  them,  share  and  share  alike  as  tenants  in  common,  and  for  their 
heirs  and  assigns  for  ever.  No  other  freehold  property  was  devised.  The 
annuity  (48/.  per  annum)  was  granted  in  1822  to  Mary  Walford,  then  Maiy 
Button,  by  the  said  Rose  Hood  Marchant,  and  by  the  defendant  and  two  of  bis 
brothers  according  to  their  respective  shares  of  the  freehold  in  reversion,  far 
fifty  years.  In  1821,  Henry  Merchant,  one  of  the  grantors,  and  certain  other 
persons,  had,  by  their  bond  duly  enrolled,  become  bound  to  one  WiUiam 
'''Blessed  in  the  sum  of  lOOOZ.,  conditioned  for  the  payment  to  him  by  r^^yr 
Henry  Merchant  of  an  annuity  of  45/.  per  annum,  and  had  at  the  same  '- 
time  given  a  warrant  of  attorney  to  confess  judgment  for  the  same  sum  of  lOOOZ., 
as  a  collateral  security  for  thepayment  of  the  last-mentioned  annuity  during  the 
term  of  ninety-nine  years,  if  W.  B.  and  two  other  persons  named  should  so  long 
live.  Execution  might  be  sued  out  upon  the  judgment  so  to  be  confessed,  for 
any  portion  of  the  annuity  which  might  be  in  arrear  thirty  days  after  the  proper 
time  of  payment  and  twenty-one  days  after  notice.  The  judgment  was  afterwarda 
entered  up  and  docketed ;  and  Mary  Dutton  had  notice  of  this  prior  annuity,  and 
of  the  judgment,  when  the  annuity  of  48/.  was  granted  to  her.  The  question  for 
the  opinion  of  the  Court  was,  Whether  this  annuity  of  1821,  and  the  judgment 
j^iven  to  secure  it,  were  a  charge  upon  the  houses  in  question  within  tiie  mean- 
ing of  the  act  53  G-.  3,  c.  141,  s.  10. (a)  If  they  were  so  considered,  the  shares 
of  houses  charged  with  the  annuity  in  respect  of  which  this  action  was  brou^t 
would  not  be  '<  of  equal  or  greater  value  than  *the  said  annuity,  over  and  ^^^  ^ 
above  any  other  annuity  charged  or  secured**  on  the  taid  houses,  and  the  ^ 
defendant  would  be  entitled  to  a  yerdict :  otherwise  the  verdict  for  the  plaintiffii 
was  to  stand. 

Ihdd  for  the  plaintifis.  The  annuity  of  1821  is  not  charged  and  secured 
upon  the  lands  within  the  meaning  of  the  statute.  Throughout  the  clause  in 
question  the  annuities  referred  to  are  evidently  such  as  are  charged  by  the  grant 
on  specific  lands,  not  annuities  which  may  be  satisfied  out  of  them  by  means  of 
judgments.  For  if  this  latter  meanine  be  given  to  the  words  "  any  other 
annuity  charged  and  secured  thereon,"  then  the  words  "secured  upon  freehold 
or  copyhold  lands,"  &c.,  "  of  equal  or  greater  annual  value,"  in  the  earlier  part 
t)f  the  clause,  must  be  interpreted  with  the  same  latitude,  and  no  annuity  will 
be  within  the  act,  if  there  be  any  lands  (sufficiently  unincumbered)  which  can 
be  affected  by  a  judgment  for  the  arrears.  There  is  no  express  decision  on  the 
point  J  but  in  Habey  t;.  Hales,  7  T.  R.  194,  and  Amhurst  v.  Skinner,  12  Eaat, 
263,  the  Court  appears  to  contemplate  this  clause  merely  as  applying  to  actual 
and  direct  charges.  An  annuity  secured  on  land,  according  to  the  terms  of  thia 
section,  ought  to  be  so  by  remedies  available  immediately  against  the  land,  as 
by  a  power  of  distress.     A  judgment,  to  affect  the  land,  must  be  enforced  by 

(a)  Which  proyides,  that  the  act  shall  not  extend  to  anj  annuity  or  reni-eharge  giyen  bj  will 
or  by  marriage  settlement^  or  for  the  adranoement  of  a  child ;  nor  to  any  annuity  or  rent-charge 
seonred  upon  freehold  or  ooj^yhold  or  customary  lands  in  Great  Britain  or  Ireland,  or  in  any  of 
his  majesty's  possessions  beyond  the  seas,  of  equal  or  greater  annual  ralne  than  the  said  annuitj, 
over  and  above  any  other  annuity,  and  the  interest  of  any  principal  sum  charged  or  secured 
thereon,  of  which  the  grantee  had  notice  at  the  time  of  the  grant*  whereof  the  grantor  is  seised  in 
fee  simple  or  fee  tail  in  possession,  or  the  fee  simple  whereof  in  possession  the  gnntor  is  enabled 
to  charge  at  the  time  of  the  grant,  or  secured  by  the  actual  transfer  of  stock  in  any  of  the  publio 
funds,  the  dividends  whereof  are  of  equal  or  greater  annual  value  than  the  said  annuity ;  nor  t» 
•ny  voluntary  annuity  or  rent-charge  granted  without  regard  to  pecuniary  consideration  or 
money's  worth  j  nor  to  any  annuity  or  rent-charge  granted  by  any  body  corporate  or  under  anv 
withority  or  trust  oreatad  by  act  of  parliament 
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elegit,  and  that  will  only  operate  upon  one  half,  and  not  npon  any  part  unless 
the  goods  be  insufficient.  And  on  ele^t  the  sheriff  does  not  give  actual  posses- 
sion; that  must  be  obtained  bj  ejectment.  A  judgment  giyes  no  specifio 
^o-iqi  *lien  upon  any  definite  property.  In  Brace  v.  The  Duchess  of  Marlbo- 
-'  rough,  2  P.  Wms.  491,  it  was  held,  that  where  there  are  two  mortgages, 
and  a  judgment  creditor  buys  in  the  first,  he  cannot  tack  this  to  his  judgment, 
though  a  uiird  mortgagee  might  to  his  mortgage ;  "  for  one  cannot  call  a  judg- 
ment creditor  a  purchaser,  nor  has  such  creditor  any  right  to  the  land ;  he  hui 
neither  jus  in  re  nor  ad  rem,  and  therefore,  though  he  releases  all  his  right  to 
the  land,  he  may  extend  it  afterwards.  All  that  ne  has  by  the  judgment  is  a 
lien  upon  the  land,  but  non  constat  whether  he  will  ever  make  use  thereof." 
The  same  view  is  taken  of  the  situation  of  a  judgment  creditor  in  Finch  v.  The 
£arl  of  Winchelsea,  1  P.  Wma.  277,  where  it  is  said  that  a  judgment  is  only  a 
general  security,  not  a  specific  lien  upon  the  land.     The  Court  here  called  upon 

Comyn  for  the  defendant.  The  statute  ought  to  be  construed  strictly  with 
reference  to  the  object,  which  was,  that  all  annuities  should  be  enrolled,  unless 
under  very  peculiar  circumstances,  which  are  pointed  out  in  the  tenth  section. 
To  excuse  the  want  of  a  memorial  the  case  ought  to  be  brought  distinctly  within 
the  exemptions  there  given.  Here  the  grantee,  at  the  time  of  the  grant,  had 
notice  of  another  annuity  which  did,  substantially,  affect  the  land,  and  she  ought, 
therefore,  according  to  the  true  intention  of  the  act,  to  have  procured  an  enrol- 
ment, although  the  prior  annuity  was  not  charged  specifically  on  the  land,  out 
of  which  the  subsequent  one  was  to  issue. 

^ooffi  *LoRD  Tenterden,  C.  J.  The  terms  of  the  act  are  very  plain :  they 
-^  require  that  the  annuity  to  be  exempted  from  enrolment  shall  be  charged 
on  lands  of  equal  or  greater  annual  value  over  and  above  any  other  annuity 
charged  or  secured  thereon.  That  must  mean  a  charge  operating  directly  on  the 
land.     No  man  can  say  that  this  judgment  is  such  a  charge. 

LiTTLEDALE,  J.,  Concurred. 

Parks,  J.  The  statute  contemplates  a  direct  charge  upon  the  land;  not  one 
like  this,  which  may  be  satisfied  by  other  means. 

Pattsson,  J.,  concurred.  Judgment  for  the  plaintifb. 


STEPHENS  V.  WILKINSON  and  Another.    May  4. 

In  an  action  bj  the  payee  against  the  acceptor  of  a  bill  of  exchange  drawn  for  the  balance  of 
purdiafle-money  of  articles  bought  at  a  sale,  it  is  no  defence  that  two  months  after  delirexy  of 
the  goods  to  the  yendee,  the  Tender  forcibly  retook  possession  of  them ;  for  the  Tcndee  cannot 
treat  thai  act  as  a  rescinding  of  the  contract^  but  must  bring  trespass. 

This  was  an  action  by  plaintiff  as  payee,  against  the  defendants  as  acceptors 
of  the  foUowing  bill  of  exchange : — 

"  80th  of  October,  1826. 

'^  Two  months  after  date,  pay  to  Mr.  Henry  Fowel  Stephens,  seven  hundred 
forty-one  pounds  3«.,  for  balance  of  purchase-money  of  articles  bought  by  me  at 
the  sale  of  the  materials  of  the  St.  Agnes  Consolidated  Mines. 

"  James  Prout.*' 
^091-1  *At  the  trial  before  Littledale,  J.,  at  the  London  sitting  after  Trinity 
-^  term  1830,  it  appeared,  that  in  September  1826,  the  steam-engine,  utensils, 
effects,  and  furniture  of  the  St.  Agnes  Consolidated  Mines  in  Cornwall,  were  sold 
by  auction  by  the  plaintiff,  who  was  an  auctioneer  and  also  captain  of  the  mines 
I^nt  the  drawer  attended  the  sale  (on  behalf  of  a  Mr.  Fleemiog),  and  pur- 
chased to  the  amount  of  1541/.  85.  Fleeming  subsequently  paid  800/.  in  part^ 
and  gave  the  above  bill  for  the  remainder.  The  plaintiff  acted  throughout  under 
the  directions  of  J.  L.  Jones,  who  was  the  deputy  purser  of  the  mines ;  and  th« 
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keys  of  the  premiBea^  where  the  greater  part  of  the  effeots  and  fdrniture  wei% 
were  delivered  to  Prout,  Fleeming's  agent.  Fleeming  and  J  Jones  (father  of 
J.  L.  Jones)  had  at  one  time  been  owners  of  the  mines,  and  Fleeming  had  laid 
out  a  large  sum  in  purchasing  materials  for  them,  and  afterwards  agreed  to  sell 
his  interest  to  J.  L.  Jones ;  but  the  purchase-money  was  nerer  paid.  Before 
the  bill  became  due  Fleeming  gave  notice  to  the  plainti£f  that  it  would  not  be 
paid;  and  the  defendants,  who  accepted  for  his  accommodation,  accordinglj 
oishonoured  it  when  due.  The  plaintiff  and  J.  L.  Jones  forcibly  took  possession 
of  the  utensils,  and  put  padlocks  on  the  doors  of  the  premises  where  the  greater 
part  of  the  effects  and  furniture  were.  But  it  did  not  distinctly  appear  upon 
the  evidence  whether  such  seizure  took  place  before  or  after  the  bill  was  dis- 
honoured. It  was  contended  on  the  part  of  the  defendants,  that  there  was  no 
oonsideration  for  the  bill ;  first,  because  the  goods  were  Fleeming's  before  the 
sale;  secondly,  because  the  defendants  were  entitled  to  treat  the  seizure  of  the 
ffoods  by  the  plaintiff  as  a  *total  resdnding  of  the  contract.  As  to  the  r^eOAo 
first  point,  the  learned  Judge  was  of  opinion  that  Fleeming,  having,  by  ^ 
his  agent,  bought  these  goods  from  other  persons,  and  paid  for  them  in  part,  -was 
estopped  from  saying,  in  answer  to  an  action  for  the  remainder,  that  they  were 
his  own  goods ;  and,  as  to  the  second  point,  he  inclined  to  think  that  the  seizure 
of  the  goods  by  the  plaintiff  did  not  destroy  the  consideration  for  the  bill  if  it 
took  place  after  it  was  dishonoured ;  and  he  told  them  to  find  for  the  plaintiff  if 
they  thouffht  the  goods  were  retaken  after  the  biU  was  dishonoured^ — otherwise^ 
for  the  defendants.  The  jury  having  found  for  the  defendants,  a  rule  nisi  was 
obtained  for  a  new  trial  in  Michaelmas  term  1880 ;  against  which, 

Campbell  and  Matde  now  showed  cause.  The  plaintiff,  for  the  purposes  of 
this  action,  m^  be  considered  the  seller  of  the  goods,  and  the  defendants  the 
purchasers.  Xhe  seller  who,  having  delivered  g^ods  in  pursuance  of  the  con- 
tract, afterwards  takes  possession  of  them,  is  estopped  from  saying  that  the 
contract  of  sale  is  still  subsisting.  It  would  be  an  anawer  to  an  action  brought 
to  recover  741^  3«.,  the  balance  unpaid  £or  the  goods,  to  show  that  the  seller 
after  the  sale  took  back  the  goods  (including  those  which  were  actually  paid 
for);  because  the  vendee  may,  at  his  election,  treat  the  subsequent  seizure  of  the 
goods  by  the  vendor  as  a  dissolution  of  the  contract.  [Parke,  J.  A  purchaser 
who  is  in  a  state  of  insolvency  may,  at  anv  time  before  the  goods  come  into  his 
actual  possession,  rescind  the  contract  witn  consent  of  the  seller ;  but  when  the 
goods  have  been  actually  received  into  the  possession  of  *the  purchaser,  he  r^ooo 
cannot  rescind  the  contract,  and  by  returning  them  to  the  seller  prevent  ^ 
their  being  applied  to  the  satisfaction  of  his  debts.  The  seizure  of  the  goods 
here  will  not  be  a  defence  to  the  action,  unless  it  amount  to  an  actual  dissolu- 
tion of  the  contract.]  The  purchaser  has  derived  no  benefit  whatever  from  the 
contract,  though  the  goods  were  delivered  to  Prout  on  his  behalf.  [Pailke,  J. 
Fleeming  got  all  he  bargained  for :  the  goods  were  delivered  to  his  agent.]  If 
a  horse  be  delivered  to  a  purchaser  one  moment  and  taken  away  the  next,  surely 
the  seller  could  not,  in  an  action  for  goods  sold  and  delivered,  recover  the  price. 
The  stopping  of  goods  in  transitu  is  a  rescinding  of  the  contract  of  sale.  [Park^ 
J.  That  point  was  raised  in  argument  in  Clay  v.  Harrison,  10  B.  &  C.  99,  but 
not  decided.]  Fleeming  is  in  the  s^me  situation,  in  fiict,  as  if  the  goods  never 
had  been  delive^  to  him ;  he  has  derived  no  benefit  whatever  from  the  contract 

FoUett  and  Cowlingy  catUrd.  The  contract  of  sale  was  never  rescinded.  It  was 
not  competent  to  the  vendor,  without  the  consent  of  the  vendee,  to  dissolve  the 
contract ;  and  if  that  be  so,  the  retaking  possession  of  the  goods  sold  by  the 
vendor,  after  they  had  been  once  delivered  to  the  vendee,  is  no  answer  to  the 
action.  The  vendee  is  in  precisely  the  same  situation  as  if  they  had  been  taken 
away  from  him  by  a  third  person.  His  remedy,  therefore,  must  be  by  bringing 
an  action  of  trespass.  The  case  of  stoppage  in  transitu  has  no  analogy  to  the 
present  case ;  for,  here,  the  «)ods  had  once  vested  in  the  vendee  by  delivery  to 
his  agent,  and  they  remained  in  his  ^possession  for  a  considerable  time,  picoo^ 
£ut  it  has  been  held;  even  if  the  seller  stop  goods  in  transitu  to  prevent  ^ 
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tiieir  getting  into  tiie  hands  of  an  insolrent  broker,  he  does  not  dterebt  reseia^ 
the  coBtnct  iy(  sale  y  and  if  he  afterwards  offer  to  deliver  the  goods  to  the  buyer^ 
on  payment  of  the  price  aceording  to  agreement^  he  may  maintain  an  aotion 
against  the  bnyer  for  the  price.     Kymer  v.  Sawereropp,  1  Campb.  109. 

Lord  Tbntsrdbn,  0.  J.  I  think  that  the  rule  should  be  made  absohite  for 
a  new  trial.  This  is  an  action  against  the  acceptor  of  a  bill  of  exchange.  Tha 
aeeeptance  having  been  proved,  it  was  incumbent  on  him  to  make  out  clearly  a 
defenoe  against  the  pkmtiff's  chum  on  the  bill.  In  the  first  place,  the  &ot8 
appear  to  me  to  be  involved  in  so  much  obscurity,  t>.  jit  I,  iadmdually,  have  veij 
great  difficulty  in  getting  at  the  real  truth  and  sulstaaee  of  them ;  but,  taking 
them  most  &voun£ly  to  the  defendants,  the  case  standi  thus : — ^The  person  who 
bought  the  goods  paid  part  of  the  purehase-money,  and  gave  this  bill  for  the 
jeaidue ;  had  possession  of  the  goods  delivered  to  him;  kept  them  for  two  monthsi 
and  was  then  dispossessed  bv  Uie  vendor;  and  it  is  said  that  entitles  the  defend* 
ante  to  refuse  to  pay  the  bill.  I  am,  however,  inclined  to  think  Uiat  in  point 
ai  law  that  ia  not  so,  but  that  the  vendee's  remedy  ie  by  an  action  of  trespass.  In 
that  action  he  will  be  entitled  to  recover  a  full  compensation  for  the  injurv  which 
he  sustained  by  the  wrongful  seiaure  of  the  goods,  and  their  value  will  be  tha 
^32S1  ^^^^^'^  ^  damages.  A  successful  *resistaaee  to  this  action  will  not 
-1  amount  to  a  perfect  remedy.  It  has  been  said  that  the  vendee  was  at 
liberty  to  treat  the  snbseauent  seisure  of  the  goods  as  a  rescinding  of  the  con- 
tract  ab  initio,  and  therefore  that  there  was  a  total  failure  of  consideratioQ  for 
the  bill.  If  that  be  so,  not  only  may  the  present  action  be  successfully  resisted| 
Imt  the  vendee  may  also  maintain  an  action  amiinst  the  vendor  to  recover  back 
the  residue  of  the  price  actually  paid.  I  uiink,  however,  he  cannot  maii^ 
tain  any  such  action,  inasmuch  as  he  had  the  possession  and  enjoyment  of  the 
goods  for  a  ooBsidefable  time.  It  follows  that  there  was  not  a  total  fiulure  of 
oonsideratiOB  for  the  bill,  and,  therefore,  that  the  present  verdict  ought  not  to 
aland. 

LiTTLKDALK,  J.  I  thmk,  undcT  all  the  ciieumstaneea  of  the  case,  it  should 
go  to  a  new  trial. 

Pabkb,  J.  I  also  think  in  this  case  there  should  be  a  new  trial.  The  action 
is  brought  by  Stephens  the  auctioneer,  who  sold  certain  eoods  to  Mr.  Fleeming. 
He  paid  for  them  partly  by  800^.  in  cash,  and  partly  by  giving  this  bill,  accepted 
by  the  defendants  on  his  behalf,  to  Stephens.  The  defendants  having  accepted 
for  Fleeming,  the  case  may  be  considered  the  same  as  if  Fleeming  the  purchaser 
was  the  defendant;  and  the  question  is,  whether  Stephens  can  maintain  an  action 
on  this  bill  ?  The  first  defence  was,  that  these  goods  were  in  reality  Fleeminff'Sy 
which  he  had  boueht.  That  defence  was  disposed  of  on  the  trial.  My  brother 
^oaa-i  Littledale  held  that  Fleeming,  having  bought  these  goods  *as  goods  of 
J  other  persons,  and  having  paid  for  them  partly  by  the  8001.  and  partly 
by  the  bill,  could  not  afterwards  say  they  were  his  own  goods ;  and  in  that  1 
perfectly  concur.  The  next  ground  of  defence  was,  that  there  was  a  total  failure 
of  consideration  for  the  bill ;  and  if  that  had  been  proved,  certainly  it  would 
amount  to  a  defence.  I  am  clearly  of  opinion  that  there  was  not  a  total  failure 
of  consideration.  The  consideration  for  the  bill  was  the  sale  and  delivery  of  the 
goods,  and  Fleeming,  the  real  defendant,  had  all  the  consideration  which  he  bar- 
gained for ;  for  he  (by  his  agent)  received  the  goods,  the  subject  of  the  sale, 
and  had  them  in  his  possession  for  two  months.  But  it  is  said  there  was  a  total 
fiulure  of  connderation,  because  they  were  afterwards  taken  possession  of  by  tha 
vendor,  and  that  the  vendee  may  treat  that  act  as  a  dissolution  of  the  contracti 
Now,  assuming  that  all  the  goods  were  taken  possession  of  by  the  vendor  (which 
does  'not  distinctly  appear),  to  constitute  want  of  consideration  a  defence  to  a 
bill  of  exchange,  there  must  be  such  a  total  failure  as  would  have  enabled  tha 
vendee  to  recover  back  the  whole  money,  if  money  had  been  paid  instead  of  the 
btU.  Total  failure  of  consideration  is  where  the  party  has  been  deprived  entirelj 
of  all  benefit  of  the  thing  for  which  the  bill  was  given ;  aad  there  he  mighi 
recover  back  the  money  paid,  if  there  had  been  a  money  payment.    That  ia  not 
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ihe  case  here,  anless  the  oontnot  bas  been  dissolyed.  It  could  be  dAPoI^ed  by 
matual  consent  only.  No  case  bas  been  cited,  and  no  dictam,  which  confirms 
the  position  that  the  retaking  of  the  goods  by  the  yendor  may  be  treated  by  the 
vendee  as  a  dissolution  of  the  contract.  If  the  goods  are  delivered  by  the  voidor, 
and  taken  ^possession  of  by  the  vendee,  his  title  to  them  is  complete;  r^oo? 
the  consideration  for  the  price  is  then  perfect.  If  they  are  afterwards  ^ 
f)roibly  retaken  by  the  vendor,  the  vendee  may  maintain  trespass,  and  the  mea- 
sure of  the  damages  would  be  the  value  of  the  goods  at  the  time  of  the  retaking; 
whereas  if  he  may  treat  the  retaking  of  the  goods  as  a  rescinding  of  the  contract, 
it  follows,  as  a  consequence,  that  he  would  be  entitled  to  recover  the  whole  par- 
chase-money,  or  the  value  of  the  goods  (as  agreed  upon)  at  the  time  of  the  sale, 
notwithstanding  he  may  have  had  the  use  of  them  in  the  interval  between  the 
sale  and  the  retaking,  and  though  they  may  be  actually  deteriorated  in  value  as 
they  would  be  if  they  were  of  a  perishable  nature.  In  point  of  law,  the  sitnatioii 
of  the  parties  is  this :  the  vendee  has  had  all  he  was  entitled  to  by  the  contract 
of  sale;  and  he  must  therefore  pay  the  price  of  the  goods.  He  may  bring  tres- 
pass against  the  vendors  for  taking  possession  of  them  again,  and  may  recover 
the  actual  value  of  the  goods  at  the  time  they  were  taken. 

Pattsson,  J.  I  am  of  opinion  in  this  case  that  the  rule  must  be  made  abso- 
lute. The  first  objection  has  been  disposed  of.  As  to  the  second,  namely,  that 
there  was  a  failure  of  consideration,  it  is  only  necessary  to  inquire  what  was  the 
consideration  to  see  that  there  is  no  such  failure.  The  consideration  was  the  sale 
and  delivery  of  the  goods;  as  soon  as  they  were  delivered  the  consideration  was 
complete  and  executed.  Besides,  here  the  goods  remained  in  the  poBseesion  of 
the  vendee  for  two  months;  during  which  time  he  might  have  had  the  beneficial 
use  of  them.  If,  after  that  period,  the  ^parties  had,  in  express  terms,  p^oo^ 
agreed  to  rescind  the  contract,  they  might  so  have  done ;  but  there  was  ■- 
no  evidence  of  such  an  agreement,  nor  was  the  case  put  on  that  ground ;  but  it 
was  argued  that  the  vendee  had  a  right  to  treat  the  retaking  of  the  goods  by  the 
vendor  as  a  dissolution  of  the  contract.  I  think  not;  because  the  contract  can 
only  be  dissolved  by  the  consent  of  both  the  contracting  parties,  and  here  was 
no  consent  of  the  vendee.  Bule  absolute  for  a  new  trial. 


GOOD  V.  CHEESMAN.    May  4. 

A  debtor  being  unable  to  meet  the  demandB  of  his  crediton,  they  signed  an  agreement  (wUdi 
was  assented  to  hj  the  debtor),  to  accept  payment  by  his  coTcnanting  to  pay  two-thirds  of  Ms 
annaal  income  to  a  tmstee  of  Uieir  nomination,  and  give  a  warrant  of  attorney  as  a  eollateru 
security.  The  creditors  neyer  nominated  a  trustee,  and  the  agreement  was  not  acted  upon,  sod 
one  of  the  creditors  brought  an  action  against  the  debtor  for  his  demand.  The  debtor  appeared 
to  have  been  always  willing  to  perform  his  part  of  the  engagement : 

Held,  that  the  agreement^  though  not  properly  an  accord  and  satisfaction,  was  still  a  good  defence 
on  the  general  issue,  as  it  constituted  a  yaUd  new  contract  between  the  creditors  and  the  debtoff 
capable  of  being  immediately  enforced,  and  the  consideration  for  which  to  each  creditor  ws« 
the  forbearance  of  the  rest;  and  as  there  appeared  no  failure  of  performance  on  the  part  of  the 
debtor. 

Assumpsit  by  the  plaintiff  as  drawer  against  the  defendant  as  acceptor  of 
two  bills  of  exchange.  Plea,  the  general  issue.  At  the  trial  before  Lord  Ten- 
terden,  C.  J.,  at  the  sittings  in  London  after  Trinity  term  1830,  it  was  proved, 
on  behalf  of  the  defendant,  that  after  the  bills  became  due,  and  before  the 
commencement  of  this  action,  the  plaintiff  and  three  other  creditors  of  t^id 
defendant  met  together,  in  consequence  of  a  communication  from  him,  and 
signed  the  foUowing  memorandum: — '^Whereas  William  Cheesman  of  Fort- 
sea,  brewer,  is  indebted  to  us  for  goods  sold  and  delivered,  and  being  unaUe 
to  make  an  immediate  payment  thereof,  we  have  agreed  to  accept  pay- 
ment of  the  same  by  his  covenanting  and  agreeing  to  pay  to  a  trustee  of 
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^ooA-i  *<nur  nomiiiati(m  one>third  of  his  annual  income,  and  execniing  a  warrant 
"  -^  of  attorney  as  a  collateral  secnrity  until  payment  thereof.  As  witness 
our  hands  this  81st  of  October,  1829/'  It  did  not  appear  whether  or  not  the 
defendant  was  present  when  this  paper  was  signed,  nor  did  he  ever  sign  it ;  but 
it  was  in  his  possession  at  the  time  of  the  trial,  and  he  had  procured  it  to  he 
Btamped.  At  the  time  of  the  signature,  the  defendant  had  other  creditors  than 
the  four  aboTe  mentioned,  and  particularly  one  Gloge,  to  whom  he  had  given  a 
warrant  of  attorney,  on  which  Judgment  had  been  entered  up ;  and  it  was  agreed, 
at  the  meeting  of  the  81st  of  October,  that  if  Gloge  would  come  into  the  arrange- 
ment there  made,  an  additional  20/.  per  annum  should  be  set  apart  by  the  defend- 
ant out  of  his  income.  The  defendant,  on  the  16th  of  November,  1829,  wrote 
to  the  plaintiff  as  follows : — <'  If  you  should  see  Mr.  Wooldridse''  (one  of  the 
creditors  who  signed)  "  to-day,  I  should  be  glad  if  you  would  endeavour  to  be  at 
my  house  any  noon  that  you  may  be  down,  as  there  is  an  objection  to  the  arrange- 
ment by  Mr.  Gloge,  the  particulars  of  which  I  will  explain  when  I  see  you.  I 
am  sorry  to  be  so  troublesome ;  but,  of  course,  I  am  anxious  the  thing  should  be 
settled.^'  Gloge  never  acceded  to  the  agreement,  nor  was  any  trustee  ever  nomi- 
nated, or  covenant  entered  into,  or  warrant  of  attorney  executed,  as  therein 
mentioned.  The  bills  of  exchange  continuing  wholly  unpaid,  this  action  was 
commenced.  The  Lord  Chief  Justice  left  it  to  the  jury,  as  the  only  question 
of  fact  in  the  case,  whether  the  agreement  entered  into  by  the  four  creditors  was 
conditional  only,  depending  on  Gloge*s  assent,  or  absolute ;  in  the  latter  case,  he 
was  of  opinion  that  the  demndant  was  entitled  to  a  verdict.  The  jury  found  for 
*3301  ^^^  defendant,  *but  leave  was  given  to  move  to  enter  a  verdict  for  the 
-*  plaintiff.  A  rule  nisi  having  been  obtained  accordingly, 
Scotland  now  showed  cause.  The  objection  taken  is,  that  the  supposed  agree- 
ment for  forbearance  in  this  case  is  an  accord  without  satisfaction ;  that  the  con- 
sideration for  the  plaintiff's  alleged  promise  to  give  time  and  take  his  debt  by 
instalments  having  altogether  failed,  his  engagement  to  that  effect  is  no  answer 
to  the  present  action.  But  this  is  not  a  case  of  accord,  strictly  speaking;  nor 
is  it  to  be  governed  by  the  rigid  technical  rules  applicable  to  that  subject.  It 
is  the  substitution  of  a  new  contract,  by  which  the  creditors  who  are  parties  to 
it  agree  to  suspend  the  remedy  for  the  recovery  of  their  respective  demands. 
Such  agreements  have  been  supported  in  modem  cases ;  and  there  is  a  sufficient 
consideration ;  for  where  several  creditors  join  in  an  undertaking  of  this  kind,  it 
is  a  good  consideration  to  each  that  the  rest  subscribe,  and,  in  so  doing,  give  up 
a  part  of  their  present  rights  for  the  general  advantage :  and  every  one  is  bound 
unless  he  can  show  that  the  debtor  has  refused  to  fulfil  the  agreement.  Booth- 
bey  V,  Sowden,  8  Camp.  175.  Here  the  first  act  in  fulfilment  of  the  contract, 
namely,  the  nomination  of  a  trustee,  was  to  be  performed  by  the  creditors ;  and 
this,  at  all  events,  ought  to  have  been  done  before  they  could  consider  them- 
selves as  remitted  to  their  former  rights  by  any  failure  on  the  part  of  the  debtor. 
Tatlock  V.  Smith,  6  Bingh.  839.  Sut  no  such  failure  has  in  fact  been  shown j 
for  the  defendant's  letter,  which  was  read  at  the  trial  on  behalf  of  the  plaintiff 
*8311  ^  P^o^^  ^^^  the  defendant  had  abandoned  the  '^'contract,  proves  the  con- 
trary. The  ground  on  which  a  creditor,  having  joined  with  others  in 
admitting  the  debtor  to  a  composition,  is  precluded  from  afterwards  suing  him, 
is  the  fraud  which  would  thereby  be  practised  on  the  rest  of  the  creditors ; 
Butler  V.  Rhodes,  1  Esp.  286,  Wood  v.  Roberts,  2  Stark.  417.  The' same  prin- 
ciple may  be  deduced  from  Cockshott  v.  Bennett,  2  T.  R.  763,  and  Steinman  v. 
Magnus,  11  East,  890.  It  is  true,  in  the  present  case,  the  agreement  was  not 
signed  by  the  defendant;  but  his  adoption  of  it  is  shown  by  his  subsequent 
letter,  and  by  his  procuring  the  paper  to  be  stamped. 

FolleU,  eonird.  The  main  answer  to  this  defence  is,  that  the  accord,  if  any, 
was  without  satisfustion,  and  the  defendant  was  never  released.  The  agreement 
of  the  four  creditors  was  altogether  executory,  and  nothing  was  done  upon  it : 
there  is  no  ground,  therefore,  for  arguing,  as  in  some  of  the  cases  cited,  that  the 
plaintiff  has  induced  others  to  join  him  in  an  actf  from  the  consequence  of  which 
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he  now  seeks  to  reUere  himself  mdiTidwJIy.  None  of  the  ereditora  were  bound 
unless  the  agreement  was  earned  into  effeet.  When  accord  and  satisfaction  are 
pleaded^  it  is  qnite  usual  to  traverse  the  averment  of  aooeptanoe ;  and  this  is  a 
complete  answer  to  the  plea.  Here  no  acceptance  had,  in  hasty  taken  place  before 
the  action  was  brou^t ;  the  creditors,  therefore,  were  not  bound ;  and  while  a 
bargain  is  in  fieri  any  party  may  retract|  if  he  hiis  not  as  yet  altered  the  situation 
of  third  persons.  Where  third  parties  are  not  affeeted,  a  creditor,  agreeing  by 
parol  to  take  a  leas  sum  than  his  entire  debt,  is  not  thereby  precluded  from 
afterwards  suing  for  the  whole.  In  Heatheote  v.  ^Grookshanks,  2  T.  R.  ptcooa 
24,  it  was  held  that  such  an  agreement  among  the  creffitors,  net  having  *- 
been  followed  by  actual  acceptanoe,  was  not  oUigatory.  [Littledale,  J.  It 
was  observed  there  by  BuUer,  J.,  tlmt  no  fdnd  was  appropnated  for  the  payment 
of  the  debt ;  and  that  if  the  debtor  had  assigned  over  all  his  effects  to  a  trustee 
for  distribution  among  the  creditors,  that  would  have  been  a  good  consideration 
lor  a  promise  of  forbearance.  Parke,  J.  It  did  not  appear  by  the  pleadings  in 
that  case  that  the  creditors  agreed  to  forbear.  Here  it  may  be  inferred  that 
they  did.]  Still  it  was  a  question  discussed  by  the  Court,  whether  an  agreement 
to  forbear,  under  such  circumstances,  was  binding;  and  they  thought  it  was 
not.  Lord  EUenborough  lays  it  down  in  Steinman  v,  Magnus,  11  East,  393, 
that,  in  the  absence  of  fraud  on  other  parties,  a  simple  agreement  by  a  creditor 
to  accept  less  than  his  just  demand  will  not  bind  him.  The  non-completion  of 
the  agreement  in  the  present  case  was  the  fault  of  the  defendant;  for,  according 
to  Cianley  v.  Hikry,  2  M.  &  S.  120  (where  Lord  EUenborough  seemed  inclined 
to  reconsider  his  former  opimon  in  jBoothbey  v,  Sowden,  3  Campb.  175),  tfas 
person  to  be  discharged  is  bound  to  do  the  act  which  is  to  discharge  him,  and 
not  the  other  party.  It  waa  his  business  to  seek  out  the  creditors,  procure  the 
nomination  of  a  trustee,  and  tender  the  neoessaty  securities.  If  the  defendant, 
instead  of  the  general  issue,  had  pleaded  accord  and  satisfaction,  it  would  not 
have  been  sufficient  to  show  a  parol  agreement  by  the  plaintiff  and  other  credit* 
ors  to  reoeive  less  than  their  demands ;  the  defendant  must  have  averred  an 
execution  by  himself  of  an  assignment  or  warrant  of  attorney,  or  something 
^tantamount,  in  fulfilment  of  his  part  of  the  accord,  and  an  acceptance  by  r»33g 
them:  for  ''every  accord  ought  to  be  fbll,  perfect,  and  complete;"  and  ^ 
^  if  the  thing  be  to  be  perfumed  at  a  day  to  come,  tender  and  refusal  is  not 
sufficient  without  actual  satis&ction  and  acceptance."    Peytoe's  case,  9  Rep.  79^. 

Lord  TiNTERDEN,  C.  J.  Upon  the  whole,  I  am  of  opinion  that  the  verdict 
in  this  case  was  right.  On  the  evidence  it  must  be  taken  that  the  defend- 
ant assented  to  the  composition,  and  would  have  been  willing  to  assign  a  third 
of  his  income  to  a  trustee  nominated  by  the  creditors,  and  execute  a  warrant  of 
attorney,  as  required  by  the  agreement;  but  he  could  not  do  so  unless  the  credit- 
ors would  appoint  a  trustee  to  whom  such  assignment  could  be  made,  or  war- 
rant of  attorney  executed.  That  no  such  appointment  took  place  was  the  hvM 
of  the  creditors,  not  of  the  defendant.  It  certainly  appears  that  this  was  not 
an  accord  and  satisfaction  properly  and  strictly  so  called,  but  it  was  a  consent 
by  the  parties  sisning  the  agreement  to  forbear  enforcing  their  demands,  in  con- 
sideration of  their  own  mutmd  engagement  of  forbearance ;  the  defendant,  at  the 
same  time,  promising  to  make  over  a  part  of  his  income,  and  to  execute  a  wst- 
rant  of  attorney,  which  would  have  given  the  trustee  an  immediate  right  for 
their  benefit.  Then  is  not  this  a  case  where  each  creditor  is  bound  in  conse- 
quence of  the  agreement  of  the  rest  ?  It  appears  to  me  that  it  is  so,  both  on 
principle  and  on  the  authority  of  the  cases  in  which  it  has  been  held  that  a 
creditor  shall  not  bring  an  action,  where  others  have  been  induced  to  join  bin 
in  a  composition  '''with  the  debtor;  each  party  giving  the  rest  reason  to  r«334 
believe  that,  in  eonsequenoe  of  such  engagement,  his  demand  will  not  '- 
be  enforced.  This  is,  in  feet,  a  new  agreement,  substituted  for  the  original  con- 
tract with  the  debtor ;  the  consideration  to  each  creditor  being  the  engagement 
of  the  others  not  to  press  their  individual  claims. 

LiTTLEDALi^  J.    This  IS  not  strictly  an  aooord  and  satisfaction  or  a  releavSy 
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bat  it  is  a  new  agreement  between  the  creditor  and  debtor,  such  aa  migbt  very 
well  be  entered  into  on  a  valid  consideration.  It  was  not  necessary  in  this  par- 
ticular case  that  there  should  be  an  actual  assignment,  or  execution  of  a  warrant 
of  attorney :  if  it  only  rested  with  the  plaintiff  and  the  other  creditors  that  the 
contract  uiould  be  carried  into  effect,  and  the  defendant  was  always  ready  to 
do  his  part,  it  is  the  same  as  if  he  had  actually  executed  an  assignment  or  war- 
rant of  attorney.  This  case,  therefore,  is  different  from  Heathcote  v.  Crookshanks, 
2  T.  R.  24.  And  it  would  be  unjust  that  the  plaintiff  by  this  action  should 
prejudice  the  other  three  creditors,  each  of  whom  signed  the  agreement,  and  has 
since  neglected  the  reooTery  of  his  demand,  under  a  persuasion  that  none  of  the 
parties  to  the  memorandum  would  proceed  against  the  defendant 

Parks,  J.  I  am  of  opinion  that  the  verdict  was  right.  By  the  agreement 
entered  into  among  these  parties,  the  defendant  was  to  give,  and  the  creditors  to 
^ooe-i  accept,  certun  securities  for  payment  in  the  manner  ^there  stipulated ;  and 
-'  upon  the  faith  of  that  compromise  the  three  creditors  who  signed  with  the 
plaintiff  have  postponed  their  demands.  Then,  cannot  this  transaction  be  pleaded 
in  bar  to  the  present  suit  ?  It  is  laid  down  in  Com.  Big.  Accord  (B  4),  that  an 
accord  with  mutual  promises  to  perform  is  good,  though  the  thins  be  not  per- 
formed at  the  time  of  action ;  for  the  party  has  a  remedy  to  compel  the  perform- 
ance :  but  the  remedy  ought  to  be  such  that  the  party  might  have  taken  it  upon 
the  mutual  promise  at  the  time  of  the  agreement.  Here  each  creditor  entered  into 
a  new  agreement  with  the  defendant,  uie  consideration  of  which,  to  the  creditor, 
was  a  forbearance  by  all  the  other  creditors  who  were  parties,  to  insist  upon  their 
claims.  Assumpsit  would  have  lain  on  either  side  to  enforce  performance  of 
this  agreement,  if  it  had  been  shown  that  the  party  suing  had,  as  far  as  lay  in 
him,  fulfilled  his  own  share  of  the  contract.  I  think,  therefore,  that  a  mutual 
engagement  like  this,  with  an  immediate  remedy  given  for  non-performance, 
although  it  did  not  amount  to  a  satis&ction,  was  in  the  nature  of  it,  and  a  suf- 
ficient answer  to  the  action. 

Patteson,  J.  The  question  is,  whether  or  not  this  agreement  was  binding 
on  the  plaintiff.  I  think  it  was.  The  agreement  was  entered  into  by  him  on  a 
good  consideration,  namely,  the  undertakmg  of  the  other  creditors  who  signed 
the  paper  at  the  same  time  with  him,  on  the  faith,  which  every  one  was  induced 
to  entertain,  of  a  forbearance  by  all  to  the  debtor.  Bule  discharged. 


*336]  *GAItDINER  v.  WILLIAMSON.    Jfay  4. 

By  an  inttroment  not  under  aeal,  A.  agreed  to  let  to  B.  on  lease  the  rectozy  of  L.,  and  the  tithes 
arising  from  the  lands  in  the  parish  of  L.,  and  also  a  messuage  used  as  a  homestead  for  ooU 
leoting  the  tithes,  at  the  yearly  rent  of  200/.  The  rent  being  in  arrear,  A.  distrained,  and  B. 
baring  brought  trespass,  it  was  held,  that  the  distress  was  altogether  unlawful,  because  the 
agreement  not  being  under  seal,  did  not  operate  as  a  demise  of  the  tithes,  and  no  distinct  rent 
was  reserred  for  the  homestead. 

Trespass  for  breaking  and  entering  the  messuage  and  closes  of  the  plaintiff, 
and  staying  and  continuing  therein  for  a  long  space  of  time.  Plea,  not  guilty. 
At  the  trial  before  Garrow,  B.,  at  the  Summer  assizes  for  the  county  of  Sussex, 
1830,  it  appeared  that  the  defendant,  Williamson,  by  agreement,  not  under  seal, 
made  the  2d  of  April,  1829,  agreed  to  let  to  the  plaintiff,  and  he  agreed  to  take 
on  lease,  for  three  years,  the  rectory  or  parsonage  of  Lindfield,  in  the  county 
of  Sussex,  together  with  all  manner  of  tithes  and  tenths  arising,  growing,  increas- 
ing, or  renewing  yearly  from  the  lands  in  the  parish  of  Lindfield,  and  also  aU 
that  messuage  situate  on  Wcdstead  Common,  in  the  parish  of  Lindfield,  which 
had  been  accustomed  to  he  used  a«  a  homestead  /or  collecting  the  tithes,  at  the 
yearly  rent  of  200/.,  payable  quarterly.  The  rent  being  in  arrear,  the  defend- 
ant Williamson  distrained ;  and  the  trespass  complained  of  was  committed  \m 
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him  and  the  other  defendants  acting  in  his  aid  m  execnting  the  distress.  It 
contended  that  a  landlord  cannot  distrain  nnless  there  he  an  actual  demise  to  the 
tenant  at  a  fixed  rent^  Dank  v.  Hunter,  5  B.  ft  A.  322 ;  and  that  the  agreement 
not  heing  under  seal,  did  not  operate  as  a  demise  of  the  tithes.  On  the  other 
handy  it  was  conceded  that  the  tithes,  heing  an  incorporeal  hereditament,  did  not 
pass  by  the  parol  agreement ;  but  it  was  said  ^that  the  homestead  did,  i-^ooy 
and  that  some  portion  of  the  rent  acemed  due  in  respect  of  that,  and  *- 
therefore  the  distress  was  lawful.  The  learned  Judge  was  of  this  opinion,  and 
nonsuited  the  plaintiff.  A  rule  nim  had  been  obtained  for  setting  aside  the  non- 
Boit,  on  the  ground  that  the  defendants  had  no  right  to  distrain,  inasmuch  as  the 
tithe,  being  an  incorporeal  hereditament,  did  not  pass  bj  the  agreement,  and 
there  was  no  separate  rent  reserved  for  the  homestead. 
Long  now  showed  cause.     The  agreement  not  being  under  seal,  could  not 

y  irate  as  a  demise  of  the  tithes,  but  it  may  as  a  sale  of  the  tithes,  and  a  demise 
the  homestead  for  three  years ;  and,  as  one  entire  rent  is  reserved  for  the 
tithes  and  the  homestead,  some  portion  of  it  must  have  issued  out  of  the  latter, 
and  for  that  portion,  whatever  it  may  be,  the  distress  was  good,  Honeycomb  v. 
Bwete,  Gro.  Jac.  669,  and  Bernard  r.  Evens,  1  Lev.  24.  [Lord  Tenterbek, 
C.  J.  I  have  great  difficulty  in  saying  that  this  agreement  can  operate  as  a 
nle  of  the  tithes.  I  think  the  contract  as  respects  the  tithes  is  invalid,  and,  if 
that  be  so,  the  plaintiff  may  take  the  tithes  herself;  and  then  supposing  die 
agreement  might  operate  as  a  demise  of  the  homestead,  still  there  is  no  certain 
ascertained  sum  reserved  in  respect  of  it.]  K  a  lease  be  made  of  land  and  tithes 
together,  rendering  rent,  the  rent  is  only  issuing  out  of  the  land,  and  not  ont  of 
the  tithes,  Smith  v,  Bowles,  2  Rollers  Abr.  451.  [Pabke,  J.  The  reason 
assigned  is,  because  there  cannot  be  any  distress  there  out  out  of  the  land.] 

*Butchtnion  (with  whom  were  Thesiger  and  ChanneU),  contrd.  Every  r^ooo 
rent  must  be  reserved  out  of  lands  and  tenements  which  are  manurable,  *- 
and  upon  which  a  lessor  may  distrain,  and  not  out  of  an  incorporeal  hereditament, 
Co.  Litt.  47  a.  It  was  formerly  held  that  the  reservation  of  a  payment  upon  a  lease 
of  tithes  was  not  to  be  considered  a  reservation  of  rent,  because  it  was  to  issue 
out  of  an  incorporeal  hereditament,  which  could  not  be  distrained  nor  put  in 
view  in  an  assize,  Talentine  v,  Denton,  Cro.  Jac.  Ill,  Rickman  v.  Garth,  Cro. 
Jac.  178.  This  Court,  however,  appears  to  have  been  of  a  different  opinion  in 
The  Dean  and  Chapter  of  Windsor  v,  Grover,  2  Saund.  302.  But  although 
such  a  reservation  will  bind  the  lessees  by  way  of  contract,  the  rent  cannot  be 
made  the  subject  of  a  distress.     (He  was  then  stopped  by  the  Court.) 

Lord  Tenterden,  C.  J.  It  is  perfectly  clear  that,  in  point  of  law,  tithes, 
being  an  incorporeal  hereditament,  cannot  pass  by  parol,  but  by  deed  only. 
The  agreement  in  question,  therefore,  was  void  as  to  the  tithes.  One  entire 
rent  of  200Z.  is  reserved  in  respect  of  the  tithes  and  of  the  homestead.  Now, 
assuming  that  if  tithes  be  demised,  together  with  corporeal  hereditaments^  the 
rent  issues  out  of  the  latter  only ;  here  was  no  valid  demise  of  the  tithes,  and 
there  could,  therefore,  be  no  lawful  distress,  unless  some  ascertained  distinct 
sum  had  been  reserved  in  respect  of  the  homestead,  which  was  not  the  case. 
There  has,  then,  been  no  valid  demise  of  the  whole  subject-matter,  nor  any  dis- 
tinct rent  reserved  for  that  part  of  it  for  which  there  might  have  been  a  pf:Qog 
legal  ^distress ;  and,  consequently,  the  distress  was  altogether  unlawful.   ^ 

Ltttledalb,  J.  I  am  of  the  same  opinion.  Bent  cannot  issue  out  of  an 
incorporeal  hereditament,  so  as  to  warrant  a  distress ;  and  thoueh,  if  there  had 
been  by  one  deed  a  demise  of  tithes,  and  also  of  a  corporeal  hereditament,  it 
might  then  have  been  made  a  question,  whether  the  rent  issued  out  of  the  latter; 
here,  there  having  been  no  valid  demise  of  the  tithes,  that  question  does  not 
arise. 

Parke,  J.  The  agreement,  which  purports  to  be  a  parol  demise  of  land  and 
tithes,  cannot  operate  in  point  of  law  as  a  demise  of  the  tithes.  As  to  them, 
therefore,  the  contract  is  void.  It  is  impossible  to  say  that  all  the  rent  in  this 
case  is  reserved  in  respect  of  the  land  only;  and  there  can  be  no  distress  for  rent 
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iflsuing  oat  of  any  incorporeal  hereditament.  The  rent  is  payahle  for,  though  it 
does  not  i«me  out  of,  the  tithes.  That  distinction  is  taken  hj  Saunders,  in  argn* 
ment,  in  The  Dean  and  Chapter  of  Windsor  v,  Oover,  2  Sannd.  303.  He  there 
says,  "Jftk  ham  with  a  portion  of  tithes  he  demised,  reserving  100/.  a  year  rent, 
It  is  reserved  as  well  in  respect  of  the  tithes  as  of  the  ham ;  and  if  the  tithe* 
are  evicted  the  rent  mnst  he  apportioned,  for  otherwise  such  a  lessee  will  pay 
100/.  a  year,  heing  the  whole  rent,  for  the  ham,  which,  perhaps,  is  not  of  the 
yearly  value  of  40«.,  which  would  he  against  all  reason  and  justice.  And  so  in 
^3401  ^^  ^^'^  ^^  I>ouhitofte  v,  Curteene,  Cro.  Jac.  452.  And  it  is  there  said, 
•^  *that  though  the  rent  in  such  case  is  only  issuing  out  of  the  ham  in  point 
of  remedy,  yet  it  is  issuing  out  of  hoth,  as  well  the  tithes  as  the  ham,  in  point 
of  render."  So  here,  the  rent  of  200/.  issues  out  of  the  tithes  as  weU  as  the 
homestead;  and  there  is  no  fixed  sum  reserved  in  respect  of  the  latter:  there 
could,  therefore,  he  no  valid  distress. 

Pattbsok,  J.  I  think  the  distress  here  cannot  he  supported ;  for,  even  assuming 
that  the  agreement  might  operate  as  a  sale  of  the  tithes  for  three  years,  and  a 
demise  of  the  homestead  for  the  same  period,  there  is  one  entire  yearly  payment 
reserved  for  hoth :  hut  a  distress  can  only  he,  hy  law,  in  respeet  of  a  ixed  ascer- 
tained rent  reserved  out  of  land;  and  here^  no  &ced  certain  rent  was  reserved  in 
respect  of  the  land.  Rule  ahsolute  for  a  new  trial. 


^041-1  *Bx  parte  ANN  FARLOW,  in  the  Matter  of  the  HUNGERFORD 
-'  Market  Ck>mpany.     May  5. 

B7  statute  11  G.  4,  0.  Ixx.,  the  Hnngerford  Market  Company  are  empowered  to  porohase  oertain 
property,  and  the  leaaee,  Ae.,  of  premises  on  it ;  and  the  lessees  and  tenants  for  years  or  at  will 
are  to  five  np  poesenion  at  three  months'  notioe,  bat  eompensation  is  to  be  made  to  any  sooh 
tenant  reqnirad  to  qoit  before  the  expiration  of  his  term.  Sect  19  provides,  that  all  tenants 
for  years,  from  year  to  year,  or  at  will,  "  who  shall  sustain  any  loss,  damage,  or  iqjnry  in  rttpeet 
of  amy  iniemt  wkaitoner  for  ffood-wiU,  improTements,  tenant's  flztnres,  or  otherwise,  wiicA  tkev 
nam  €njojf,  by  reason  of  the  paning  of  this  aot,"  shall  be  entitled  to  compensation,  to  be  assessed, 
if  necessary,  by  a  jory. 

A  tenant  from  year  to  year  was  ejected  by  the  company,  but  received  a  regular  half-year's  notice 
to  <init.  It  appeared  that  she  had  been  many  years  in  possession ;  and  that  the  tenancy  was 
not  likely  to  have  been  determined  if  the  act  had  not  passed :  Held,  that  she  was  entitled  to 
eompensation  for  the  whole  marketable  interest  which  she  had  in  the  premises  at  the  time  when 
the  act  passed ;  and  that  the  good-will,  though  of  premises  on  so  uncertain  a  tenure,  was  pro- 
tected by  the  aet  as  an  interest  which  would,  practically,  have  been  valuable  as  between  the 
tenant  and  a  purchaser,  though  it  was  not  a  legal  interest  as  against  the  landlord. 

Otherwiee,  where  the  tenancy  was  from  year  to  year,  determinable  at  three  months'  notice  ending 
with  the  year,  and  with  a  stipulation  against  underletting  without  leave. 

In  a  ease  said  to  come  within  the  protection  of  the  act,  where  the  company  had  brought  ejeot- 
nenfy  the  Court  reftised  to  stay  prooeedings  till  compensation  should  be  made,  or  a  jury 
summoned. 

The  Attamey-Oeneral,  in  Hilary  term,  ohtained  a  rale  niai  for  a  mandamus 
to  the  Hnngerford  Market  Company,  to  oanse  a  jnry  to  be  summoned  according 
to  the  statute  in  that  behalf^  to  assess  compensation  for  the  injury  which  Ann 
Farlow  would  sustain  hy  being  obliged  to  leave  certain  premises  occupied  by  her 
in  Little  Hnngerford  Street,  in  or  near  the  Hnngerford  House  estate,  which 
premises  the  company  had  purchased  of  the  Rev.  Henry  Wise;  ''and  for  loss, 
damage,  or  injuiy  in  respect  of  any  interest  whatsoever  for  good-wiU,  improve- 
ments, tenant's  fixtures,  or  otherwise,''  which  the  said  Ann  Farlow  might  sustain 
by  reason  of  the  passing  of  the  act. 

The  company  was  incorporated  by  statute  11  O.  4,  c.  htx.,  for  the  purpose  of 
re-establishing  (on  a  more  extended  plan)  the  market  originally  granted  by  King 
Charles  U.  to  Bir  Edward  Hnngerford,  K.  B.,  and  his  heirs,  to  be  holden  within 
a  certain  messuage  called  Hnngerford  House  or  Hnngerford  Inn,  in  or  near  the 
*S421  *^^"^°^-  ^®  ^y  ^^^  reciting  that  the  company  had  contracted  to  pur- 
^  diase  the  premises  called  Hungerford  Market,  wharf  and  staiis,  Ac.,  em* 
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powered  them  to  buy  in  any  of  the  sabsisting  leases  or  agreements  for  leases  on 
any  part  of  the  said  premises.  And  by  s^ct.  17  it  was  enacted,  that  eyery 
lessee  or  tenant  for  years  or  at  will,  and  every  other  person  in  possession  of  any 
messuages,  &c.,  which  should  be  purchased  by  virtue  of  the  act,  should  deliver 
up  possession  to  the  company  at  three  months'  notice,  the  company  making  such 
oompensation  to  the  tenant  or  lessee,  in  case  he  should  be  required  to  quit  before 
the  expiration  of  his  term,  as  they  should  think  reasonable;  and  that  in  case  of 
dispute  the  compensation  should  be  settled  by  a  jury,  to  be  summoned  as  the  act 
directed.  Section  19  provides,  that  all  or  any  person  or  persons,  tenant  or  tenaDts 
for  years,  from  year  to  year,  or  at  will,  occupier  or  occupiers  of  any  part  of  the 
market  and  other  hereditaments  forming  the  said  estate  called  Hungerford  House, 
&o.,  or  therewith  contracted  to  be  purchased  by  the  company,  who  '^  shall  or  may 
sustain  or  be  put  unto  any  loss,  damage,  or  injury  in  respect  of  any  intereet 
whatsoever,  for  good-will,  improvements,  tenant's  fixtures,  or  otherwise,  which 
they  now  enjoy  by  reason  of  tne  passing  of  this  act,"  shall  receive  compensation 
from  the  company  in  the  manner  prescribed  by  a  former  section,  namely,  by  the 
assessment  of  a  jury,  if  terms  cannot  otherwise  be  agreed  upon. 

Ann  Farlow  was  the  widow  of  a  person  who  had  carried  on  the  business  of  a 
carman  and  lighterman  on  premises  forming  part  of  the  estate  purchased  by  the 
company.     It  did  not  appear  that  he  had  any  lease ;  but  he  and  his  &ther  had 
been  tenants  of  the  property  in  question  for  sixty  years.     The  widow  occupied 
them  '''from  the  time  of  her  husband's  death,  as  tenant  from  year  to  year,  p^oi^ 
and  continued  the  business.     At  Midsummer  1830,  after  the  passing  of  ^ 
the  act,  she,  and  other  yearly  tenants  on  the  estate,  received  notice  to  quit;  and 
she,  in  consequence,  required  the  company  either  to  give  her  compensation  for 
the  damage  she  would  sustain  by  being  turned  out  of  the  premises,  or  to  summon 
a  jury  according  to  the  act.     In  support  of  the  present  rule  it  was  sworn,  that 
the  loss  to  this  party,  in  respect  of  connexion  and  other  local  advantages,  would 
be  very  great;  that  her  husband  had  laid  out  large  sums  of  money  on  the 
premises,  being  assured  by  the  then  proprietor,  from  whom  the  company  par- 
chased,  that  he  should  not  be  disturbed  in  his  possession  as  long  as  the  rent  was 
duly  paid ;  which  had  been  done  both  before  and  since  his  death.     On  the  expi- 
ration of  the  time  specified  in  the  notice  to  quit,  an  ejectment  was  brought  on  behalf 
of  the  company;  and  while  this  rule  was  depending  they  recovered  possession. 
Affidavits  were  filed  bv  the  company  in  opposition  to  the  rule,  but  were  not  used, 
the  Court  being  of  opinion  that  they  came  too  late. 

Sir  James  Scarlett  and  Follett  now  showed  cause.  There  is  no  ground  for  the 
claim  of  compensation.  This  is  not  a  proceeding  under  the  statute,  but  by  regu- 
lar notice  to  quit  at  the  expiration  of  the  year.  Section  17  expressly  provides 
that  compensation  is  to  be  given  where  a  tenant  shall  be  required  to  quit  before 
the  expiration  of  his  term ;  and  although  section  19  directs  that  recompense 
shall  be  made  to  all  tenants  sustaining  injury  in  respect  of  any  interest  whatso- 
ever for  good-will,  &c.,  by  reason  of  the  passing  of  the  act,  that  *can  only  m^ 
extend  to  legal  interests.  Here  no  legal  interest  could  subsist  after  the  '■ 
expiration  of  the  notice  to  quit ;  the  tenancy  was  determined  by  the  ordinaxy 
course  of  law,  as  it  might  have  been  if  the  statute  had  never  passed.  As  to  tho 
fixtures  there  will  be  no  dispute. 

The  Attorney-  General  and  Law,  contrd.  The  company  only  exists  by  the  act 
of  parliament ;  and  it  was  clearly  the  object  of  the  legiskture  to  take  care,  while 
establishing  them,  that  no  injury  should  in  any  respect  accrue  to  a  large  body 
of  persons  who  had  long  been  carrying  on  trade  upon  this  property.  The  enact- 
ment of  section  19  is  large  and  novel :  it  provides  compensation  for  all  persons 
who  shall  suffer  in  anv  interest  for  good-will,  &c.,  which  they  now  enjoy;  thai 
IS,  at  the  passmg  of  the  act.  At  that  time  the  party  making  the  present  appli- 
cation enjoyed  an  interest  which,  though  nominally  subsisting  but  from  year  to 
year,  might  in  reality  be  considered  permanent,  but  for  this  statute ;  and  would 
have  been  treated  as  such  in  any  bargain  with  a  purchaser.  She  is  therefore 
enUtled  to  oompensation  for  a  substantial  marketable  interest  which  then  exist*^ 
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in  the  good-will^  improTements,  and  tenant's  fixtures,  and  which  interest  was 
disturbed,  and  its  value  taken  away,  by  this  act  of  the  legislature.  Section  17 
only  refers  to  tenants  dispossessed  before  their  terms  expire ;  section  19  must 
have  some  additional  meaning,  and  can  only  be  understood  as  referring  to  the 
kind  of  interest  which  is  here  in  question. 

Lord  TsNTEBDEN,  C.  J.  I  am  of  opinion  that  in  this  case  a  mandamus  ought 
to  go.  It  appears  by  the  statute  that  a  contract  had  been  made  by  a  qcw 
^045-1   ^company  to  purchase  a  very  considerable  estate,  used  as  a  market    The 

-^  act  empowers  them,  when  the  estate  shall  have  been  conveyed,  to  treat 
for,  purchase,  and  take  any  of  the  subsisting  leases,  or  agreements  for  leases,  of 
or  in  any  part  of  the  premises ;  and  by  section  17  it  is  enacted  that  every  lessee 
or  tenant  for  years,  or  at  will,  of  any  premises  which  shall  be  purchased  by 
virtue  of  the  act,  shsdl  deliver  up  possession  to  the  company  upon  three  months' 
notice  to  quit,  compensation  being  made  (which  in  case  of  dispute  is  to  be 
Bettled  by  a  jury),  if  any  such  tenant  be  required  to  quit  before  the  expiration 
of  his  term.  Then  comes  the  nineteenth  section ;  and  this  appears  to  me,  on 
the  whole  view  of  it,  to  have  been  intended  to  provide  for  that  feeble  and  imper- 
fect interest  which  many  occupiers  had  in  the  premises  to  be  contracted  for  by 
this  company.  It  was  likely  to  be  foreseen  by  the  legislature  that  when  the 
company  was  established,  and  the  proceedings  taken  which  this  act  had  in  view, 
many  occupiers  of  premises  in  the  old  market  would  be  dispossessed ;  and  if  it 
was  considered  that  this  might  be  done  in  the  ordinary  way,  by  ejectment,  and 
that  the  parties  should  then  have  no  right  or  claim  against  the  company,  I  do 
not  see  why  the  nineteenth  section  should  have  been  framed.  That  section  is 
certainly  obscure,  and  incorrectly  worded ;  but  it  provides  compensation  for  all 
persons  who  shall  sustain  any  damage  or  injury,  <<  in  respect  of  any  interest 
whatsoever,  for  good-will,  improvements,  tenant's  fixtures,  or  otherwise,  which 
they  now  enjoy,  by  reason  of  the  passing  of  this  act."  Now  it  seems  perfectly 
clear  that  if  this  act  had  not  passed,  the  tenants  and  occupiers  would  not  have 
been  all  dispossessed,  as  they  will  be  under  the  act.  It  is  said  "  the  interest 
^3461  *^^^^^  ^^®J  °^^  enjoy"  must  be  taken  to  mean  a  legal  interest,  and  that 

-*  all  legal  interest  was  determined  by  the  notice  to  quit.  But  I  think  this 
is  not  the  fiiir  meaning  of  the  words,  and  that  they  must  be  understood  as 
signifying  that  sort  of  right  which  an  occupier  ordinarily  has,  of  parting  with 
his  tenancy  to  another  person  for  such  sum  as  he  may  be  induced  to  give  for 
good-will,  fixtures,  and  improvements,  and  which  is  often  very  considerable 
though  the  tenancy  be  only  from  year  to  year,  where  there  is  a  confidence  that 
it  will  not  be  put  an  end  to.  This  interest,  feeble  as  it  may  be  (since  it  is  always 
determinable  at  a  short  notice),  may  justly  be  considered  as  matter  of  value  to 
the  owner,  and  to  any  other  party  who  becomes  the  purchaser.  In  a  transaction 
between  landlord  and  tenant,  the  "  good-will"  could  not  be  a  subject  of  con- 
sideration. I  think,  therefore,  that  the  word  'interest"  in  the  nineteenth 
section  must  be  understood,  not  of  a  strict  legal  interest,  but  of  that  which  in 
common  parlance  is  called  interest  in  the  good-will,  and  which  is  usually  a  sub- 
ject of  sale  between  an  occupier  and  a  person  about  to  come  into  his  place, 
however  infirm  the  right  may  be,  and  however  short  the  leeal  term  of  enjoyment. 
LiTTLBBALE,  J.  The  scction  is  obscure ;  but  reading  it  as  if  the  words  '<  by 
reason  of  the  passing  of  this  act"  came  after  the  words  '<  damage  or  injury,"  the 
only  question  is,  whether  this  person  has  been  put  to  any  loss,  damage,  or  injury, 
by  reason  of  the  passing  of  the  act,  in  respect  of  any  interest  for  good-will  or 
otherwise,  which  she  then  enjoyed  f  When  the  act  passed  she  had  at  least  a 
term  of  six  months  unexpired  in  the  premises ;  she  had  therefore  some  interest 
i^oAT}  ^  ^^®  good-will  at  that  time ;  '''and  she  has  been  deprived  of  it  by  reason 

-'  of  the  passing  of  the  act.  It  is  perhaps  true,  that  in  strict  legal  consi- 
deration there  may  be  no  interest  in  a  good-will ;  but  we  know  that  there  is 
practically  such  an  interest,  which  is  usually  a  subject  of  sale.  That  interest 
the  legislature  seems  to  have  contemplated  in  thi^  section ;  and  it  was  one  which 
this  party,  though  only  a  yearly  tenant,  would  in  all  probability  have  continued 
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to  ^njoy  undbtturbed  if  the  act  had  not  passed.    The  unoont  of  oompenaation, 
however,  will  be  for  a  jury.     I  think  the  mandamus  ought  to  go. 

Parke,  J.  If  the  company  could  have  purchased  these  premises  without  the 
assistance  of  an  act  of  parliament,  no  doubt  they  might  have  turned  out  the 
present  applicant  without  any  compensation,  but  such  as  she  might  have  beea 
entitled  to  by  her  bargain  with  the  landlord  from  whom  they  purchased.  Bat 
they  have  come  to  parliament  to  be  made  a  corporation,  and  to  oe  invested  with 
peculiar  powers ;  and  the  legislature  appears  to  have  intended  that  the  occupiers 
of  the  old  market  should  not  suffer  by  the  exercise  of  these  powers  without  a 
compensation  for  such  interests  as  would  be  affected  by  the  act.  The  only 
doubt  I  have  had  was,  whether  the  language  used  was  sufficient  to  cany  the 
intention  into  effect;  but  I  think  the  words  of  the  nineteenth  section  are  so.  It 
cannot  have  been  intended  merely  to  place  the  tenant  in  the  same  situation  with 
respect  to  the  company  as  he  would  have  been  with  the  landlord  at  the  deter- 
mination of  his  tenancy,  for  any  provision  to  that  effect  would  have  been  unne- 
cessary ;  and  besides,  the  tenant  has  no  ''  interest  for  good-wilF'  as  against  the 
landlord.  It  seems  to  me  that  the  enactment  *was  meant  to  apply  to  the  r^o^ 
Bt<ate  of  things  at  the  time  of  passing  the  statute,  and  to  give  compensa-  ^ 
tiott  for  the  power  which  the  occupier  then  had  to  dispose  of  the  good-will  and 
other  advantages  in  the  usual  manner  to  an  incoming  tenant,  in  the  expectation 
that  the  tenancy  would  not  be  put  an  end  to.  The  object  appears,  on  the  whole, 
to  have  been,  that  the  tenant  should  be  placed  as  £ur  as  possible  in  the  same 
situation  as  if  the  act  had  not  passed. 

Patteson,  J.  I  have  also  had  some  difficulty  in  the  construction  of  thii 
clause,  but  I  think  the  words  ''  any  interest  for  good-will"  clearly  show  that  the 
legislature  did  not  contemplate  a  legal  interest  as  between  landlord  and  tenant; 
for  no  interest  in  the  good-will  could  be  insisted  upon  against  a  landlord,  who^ 
at  the  time  of  passing  the  act,  would  have  been  entitled  to  put  an  end  to  the 
tenancy  at  half  a  year's  notice.  Then,  as  the  words  must  have  some  significa- 
tion, I  think  they  must  be  understood  to  mean  that  the  company  is  to  make  com- 
pensation to  the  tenant  in  the  same  manner  as  an  ordinary  purchaser  taking  a 
yearly  tenancy  with  the  incidents  commonly  attending  it.     Rule  absolute.(a) 

A  similar  rule  nisi  for  a  mandamus  to  the  company  was  obtained  on  the  part 
of  Joseph  Wright,  another  tenant  of  premises  in  the  market,  on  affidavits  nearlj 
resembling  those  made  use  of  in  the  above  case.  Sir  Jamet  *  Scarlett  p^^ 
and  Follett  showed  cause  in  Trinity  term,  1831,  and  the  Attorney  Gene'  ^ 
ral  and  Law  were  heard  contrd;  but  it  appeared,  on  the  affidavits  now  filed  bj 
the  company,  that  the  party,  applying  had  held  under  the  landlord,  Mr.  Wise, 
of  whom  the  company  purchased,  on  an  agreement  for  one  year  certain  from 
Michaelmas  1822,  with  liberty  to  the  landlord  afterwards  to  determine  the 
tenancy  in  any  year  at  three  months'  notice,  and  with  a  stipulation  also  that  the 
tenant  should  not  underlet  or  give  up  possession  of  the  premises  without  leave 
in  writing.  The  Court  was  of  opinion  that  these  conditions  of  holdins,  especially 
the  last,  essentially  distinguished  this  case  from  the  preceding,  and  me  rule  was 
discharged;  as  also  were  two  other  rules  obtained  under  circumstances  not 
materially  differing. 

In  the  following  Michaelmas  term,  KeUy  obtained  a  rule  on  the  application 
of  a  party  named  Lee,  against  whom  the  company  had  brought  ejectments,  under 
similar  circumstances  to  those  last  stated,  cidling  on  the  lessors  of  the  plaintm 
to  show  cause  why  proceedings  should  not  be  stayed  till  thev  should  have  made 
compensation  to  the  defendant  for  his  interest,  good-will,  and  fixtures,  according 
to  the  act,  or  summoned  a  jury  for  that  purpose.  Sir  Jame9  Scarlett  and  FoUeti 
showed  cause ;  and  Kelly y  contrdy  insisted  that,  by  the  provisions  of  the  act,  the 
making  compensation  was  a  condition  precedent  to  determining  the  possession. 
The  Court,  however,  held,  that  this  view  of  the  statute,  assummg  it  to  be  oo^ 

(a)  A  motion  for  eostfl  was  afterwards  made  in  this  case,  for  the  grounds  and  result  of  vo^*** 
see  Rex  v.  The  Hungerford  Market  Company,  ante,  p.  204,  note  (oj. 
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recty  might  form  an  answer  to  the  aotion  of  ejectment^  but  famished  no  groonl 
for  the  interference  of  th» court;  and  this,  and  three  other  roles  in  simiLir  cases^ 
discharged. 


^^350]      ^WILSON,  Baronet,  t;.  HOARE  and  Thirteen  Others.    May  5. 

A  eopjbold  estate  wu  rested  in  fonrteen  trustees,  and  by  a  decree  of  the  Court  of  Chancery,  mads 
in  a  suit  to  whieh  the  iMd  of  the  manor  and  Um  trustees  for  Uie  time  being  wore  parties,  it  wat 
ordered,  that  wbea  at  any  time  the  number  of  the  trustees  should  be  reduced  to  five,  the  lord 
should,  with  tf^e  approbation  of  a  Master  in  Chancery,  nominate  nine  others  to  be  added  to 
the  five,  to  whose  use  a  new  surrender  should  be  made,  and  that  the  lord  should  admit  them 
on  paying  a  reasonable  fine.    The  annual  value  of  the  estate  was  1000^. : 

Seldy  that  &667£.  19s.  was  an  unreasonable  fine  on  the  admission  of  fourteen  trustees ;  and  thiil 
the  proper  mode  of  assessing  the  fine  was  to  take,  for  the  first  life,  two  years'  improved  value  | 
for  tile  second  life,  one  half  of  the  sum  taken  for  the  first;  and  for  the  third  life,  one  half  the 
sum  taken  for  the  second ;  and  so  on. 

Assumpsit  by  the  lord  of  the  manor  of  Hampstead  for  fines  on  admission  of 
the  defendants  to  a  copyhold  tenement.  Plea,  the  general  issue.  At  the  trial 
before  Parke,  J.,  at  the  Middlesex  sittings  after  Trinity  term  1830,  the  follow- 
ing appeared  to  be  the  facts  of  the  case : — ^The  plainti£f  was,  before  and  on  the 
13th  of  July,  1826,  and  still  is,  lord  of  the  manor  of  Hampstead,  in  the  county 
of  Middlesex.  On  the  20th  of  I>ecember,  1698,  the  Earl  of  Gainsborough,  being 
lord,  and  seised  in  fee,  of  the  said  manor,  at  a  court  baron  then  held  for  the 
manor  by  his  steward,  and  with  the  consent  of  the  homagers,  granted  by  copy 
of  court  roll  to  Sir  Thomas  Lane,  and  thirteen  other  persons  therein  named,  six 
acres  of  heath  ground,  part  of  Hamstead  Heath,  lying  and  being  about  and 
encompassing  the  well  of  medicinal  waters  (as  the  same  was  staked  and  set  out 
by  certain  of  the  homagers  for  that  purpose),  to  hold  to  Sir  T.  Lane  and  the 
other  granteee,  their  heirs  and  assigns,  at  the  will  of  the  lord,  according  to  the 
custom  of  the  said  manor  of  Hampstead,  at  the  yearly  rent  of  5s.  By  inden* 
tore  dated  the  20th  of  December,  1698,  between  the  Honourable  Susannah  Noel^ 
^3511  ^^^^^'  mother  of  the  *said  Earl,  then  an  iu&nt,  of  the  one  part,  and  the 

^  said  grantees  of  the  other  part,  reciting  the  said  grant,  it  was  declared 
and  agreed  by  the  parties  thereto,  that  the  grantees  should,  as  trustees,  stand 
seised  of  the  said  premises,  and  all  improvements  of  the  same,  thereafter  to  be 
made,  for  the  sole  use  and  benefit  of  the  poor  of  the  parish  of  Hampstead,  sue* 
cessively  for  ever  \  and  that  they  should  employ  all  the  rents  and  profits  thereof^ 
and  all  improvements  to  be  made  of  the  same,  after  deduction  of  reasonable  ex- 
penses, for  the  benefit  of  such  poor  for  ever.  In  a  suit  instituted  in  the  Court 
of  Chancery  in  1729,  by  the  then  attorney-general,  on  the  relation  of  J.  B.  and 
W.  K.,  on  behalf  of  themselves  and  others,  inhabitants  and  poor  of  the  parish 
of  Hampstead,  to  which  the  then  trustees  of  the  charity  and  the  then  lord  of  the 
manor,  an  infiuit,  were  parties,  it  was  ordered  and  decreed,  that  the  charity  con* 
tained  in  the  copy  of  court  roll  and  deed  declaring  the  trust  of  the  20th  of  De- 
cember, 1698,  should  be  established,  and  the  lands  comprised  therein  be  held  and 
enjoyed  according  to  the  said  grant,  paying  the  rent  of  b%.  per  annum  to  the  lord 
of  the  manor,  and  a  reasonable  fine  upon  every  surrender  and  admittance,  accord- 
ing to  the  custom  of  the  said  manor ;  and  the  trustees  being  all  dead  except 
three  (and  two  of  them  having  declined  to  act),  it  was  ordered  that  Mr.  Games, 
the  lord  of  the  manor,  should,  with  the  approbation  of  Mr.  Elde,  one  of  the 
Masters  of  the  Court  of  Chancery,  nominate  thirteen  others  of  the  copyhold 
tenants  of  the  manor  of  Hampstead,  and  inhabitante  of  the  said  parish,  to  make 
up  the  original  number  of  fourteen  trustees;  that  the  defendants,  the  three 
^qeon   ^surviving  trustees,  should  surrender  the  premises  to  the  use  of  the  one 

-*  who  was  willinff  to  act,  and  the  said  thirteen  other  persons  and  their  heirs, 
on  the  truste  contained  in  the  deed  of  the  20th  of  December,  1698,  and  that  the 
lord  of  the  manor  for  the  time  being  should  admit  them,  paying  a  reasonable 
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fine;  and  when,  at  any  time  thereafter,  the  nnmber  of  the  said  trustees  should 
be  redaced  to  five,  then  the  lord  of  the  manor  for  the  time  being  should,  with  the 
approbation  of  the  Master,  nominate  nine  others,  qualified  as  aforesaid,  to  be 
added  to  the  five,  and  a  new  surrender  should  be  made  to  their  use,  on  the  same 
trusts;  and  that  the  lord  of  the  manor  should  admit  them,  paying  a  reasonable 
fine.  The  number  of  trustees  having,  in  1826,  been  reduced  to  nve,  nine  were 
selected  by  the  lord,  in  the  manner  mentioned  in  the  decree ;  and  on  the  13th 
of  July,  1826,  the  fourteen  defendants  were  duly  admitted  as  trustees  to  the  cus- 
tomary tenements  in  the  declaration  mentioned,  being  the  Wells  charity  estate 
above  described.  And  it  was  agreed  between  the  parties  that  the  plaintiff,  as 
lord  of  the  manor,  should  assess  one  fine  in  respect  of  all  the  tenements  forming 
the  estate,  and  not  several  fines  upon  the  respective  parts  thereof,  which  had  been 
held  by  distinct  copies  of  court  roll.  The  plaintiff  assessed  the  fines  at  5657/. 
19«.  Payment  was  demanded  and  refused.  At  the  time  the  defendants  w&re 
admitted,  the  tenements  were  worth  by  the  year  1000/.,  after  deducting  the  quit 
rents  payable  for  them  to  the  plaintiff,  as  lord  of  the  manor. 

The  fine  had  been  assessed  on  the  following  principle : — ^Two  years'  value  was 
taken  for  the  first  life,  *half  of  two  vears'  value  for  the  second  life,  a  r*353 
third  for  the  third  life,  a  fourth  for  the  fourth,  and  so  on  to  the  ninth  ^ 
life :  and  for  the  last  five  lives  no  additional  sum  was  taken.  It  appeared  that 
by  the  custom  of  the  manor,  two  years'  improved  value  was  the  fine  payable  on 
aamission  for  a  single  life,  and  that  where  more  than  one  life  had  been  admitted, 
the  principle  adopted  in  this  case  had  been  acted  upon  in  four  instances ;  two  of 
them  being  in  1811,  one  in  1814,  and  the  other  in  1824.  But  the  principle 
more  generally  adopted  on  the  admission  of  several  lives,  was  to  take  two  yean' 
improved  value  for  the  first  life ;  for  the  second,  one  half  the  sum  charged  upon 
the  first;  for  the  third,  one  half  the  sum  taken  for  the  second;  and  so  on. 
[t  appeared  further,  that  since  1729,  there  had  been  an  admission  of  trustees  to 
this  charity  once  in  every  nineteen  years.  In  the  present  case  the  ages  of  the 
trustees  (omitting  those  of  the  youngest  five)  were,  at  the  time  of  the  admission, 
forty-three,  forty-four,  fifty-two,  fifty-four,  fifty-seven,  fifty-nine,  sixty,  sixty,  and 
sixty-four.  Upon  these  facts,  the  learned  Judge  was  of  opinion  that  even  if,  in 
an  ordinary  case  of  admission  for  several  lives,  the  principle  adopted  was  right, 
still,  in  assessing  this  fine,  it  ought  to  have  been  taken  into  consideration  that 
the  lord  selected  the  lives,  and  that  vacancies  in  the  trust  occurred  by  resigna- 
tion as  well  as  by  death ;  and  that  the  jury  should  weigh  those  circumstances  in 
deciding  whether  or  not  the  fine  was  reasonable.  The  counsel  for  the  plaintiff 
intimating  that  the  lord  was  desirous  to  have  the  matter  brought  before  the 
Court,  the  learned  Judge  nonsuited  the  plaintiff,  reserving  liberty  to  him  to 
move  to  enter  a  verdict  for  the  amount  of  the  fine  assessed,  if  the  Court  should 
'''think  fit.  In  Michaelmas  term  1830  a  rule  nisi  was  accordingly  r*^^ 
obtained.  ^ 

In  moving  for  the  rule,  Gumey  stated  that  the  object  of  the  lord  was  rather 
to  obtain  the  opinion  of  the  Court  as  to  the  principle  upon  which  the  fines 
should  be  calculated  on  the  admission  of  future  trustees,  than  to  succeed  in  the 
present  action;  and  he  cited  Taylor  v,  Pembroke,  which  was  argued  upon  a 
special  case  in  this  Court  in  Michaelmas  term.  1815,  by  Hclroyd  for  the  plain- 
tiff, and  Richardson  for  the  defendant,  where  three  joint  tenants  had  been 
admitted  to  a  copyhold  tenement  in  the  manor  of  Sutton  Holland,  in  the  connty 
of  Lincoln,  and  the  lord  of  the  manor  had  demanded  as  a  fine  for  the  first  life, 
two  years'  improved  value ;  for  the  second,  half  the  sum  assessed  for  the  first ; 
and  for  the  third,  half  the  sum  assessed  for  the  second.  The  Court  there  inti- 
mated a  strong  opinion  that  the  fine  was  reasonable,  inasmuch  as  it  would  never 
amount  to  four  years'  improved  value ;  but  the  case  was  sent  down  to  a  new 
trial,  and  the  point  was  not  finally  decided.     In  the  present  term. 

Sir  J.  Scarlett,  R.  V,  Richards,  and  C.  H,  Bosanquet  showed  cause.  The  non- 
suit was  right.  The  lord  must  assess  and  declare  for  the  true  sum.  Grant  v.  Astl^} 
2  Doug.  731.    And  he  cannot  even  assess,  and  then  remit  part,  Lord  Northwick  9- 


354]  2  Barkewall  &  Adolphus.  153 

Stanway,  8  B.  &  P.  S46, 6  East,  56.    The  plaintiff  has  not  assessed  the  true  sum 
The  annual  value  of  the  premises  is  admitted  to  be  1000/.   The  sum  demanded  is 
^eoe  e-i  *5657/.  19s.  No  buildiugs  have  been  erected  since  1801.   Now,  the  first 

-'  assessment  on  the  present  principle  was  in  February,  1811 ;  there  are  but 
four  instances  given  in  evidence,  and  there  are  no  more  in  the  Court  Rolls.  The 
plaintiff,  thereu^re,  has  not  proved  the  allegation  in  the  declaration,  that  the 
assessment  was  according  to  the  custom  of  the  manor.  That  is  &tal.  Besides, 
tlie  principle  on  which  the  assessment  was  made  is  wrong;  if  acted  on  to  the  full 
extent,  the  fine  might  amount  to  a  sum  exceeding  the  value  of  the  fee-simple.  The 
principle  which  the  plaintiff  is  now  satisfied  to  abide  by,  viz.  to  take  for  the 
second  life  half  what  the  immediate  tenant  for  life  pays;  for  the  third,  half  of 
the  second;  and  for  the  fourth,  half  of  the  third,  and  so  on  (bv  which  means 
four  years'  value  is  never  arrived  at,  it  being  a  decreasing  series),  is  only  appli- 
cable where  persons  take  in  8ucce8non,(a)  This  may  be  a  good  rule  in  the  case 
of  remainders ;  but  the  defendants  are  joint  tenants  seised  per  my  et  per  tout, 
having  one  undivided  interest,  making  but  one  tenant.  None  of  the  cases,  there- 
fore,  in  the  books,  in  terras  apply  to  them ;  being  all  cases  where  the  lives  take 
muceessiviy  either  having  different  interests,  or  being  separate  tenants,  as  in  The 
£arl  of  Bath  v.  Abney,  1  Burr.  217,  which  was  the  case  of  an  executor.  Then, 
if  the  cases  do  not  apply,  it  is  important  to  show,  with  reference  to  rensonahlenetif 
that  the  trustees  stand  in  an  unusual  position,  from  the  mode  of  their  appoint- 
ment. Considering  it  as  an  insurable  interest,  it  is  a  very  singular  risk.  The 
^Ar /*-■  lord  in  the  first  instance  nominates  fourteen  trustees ;  but  *upon  the  death 

^  or  earlier  disqualification  (by  change  of  residence  or  resignation)  of  the 
first  nine,  the  last  five  are  to  surrender  their  trust,  and  fourteen  new  trustees 
are  to  be  appointed.  Therefore  the  risk  is  upon  nine  lives,  and  those  the  worst 
out  of  the  fourteen.  Contrary  to  most  risks  upon  lives,  which  are  in  favour  of 
the  tenant,  the  longest  lives  here  are  for  the  benefit  of  the  lord.  He  has  the 
selection  of  the  lives  in  the  first  instance ;  and  when  they  are  put  in,  he  has  the 
benefit  of  the  five  best  amongst  them.  The  consequence  has  been,  that  since 
the  date  of  the  order  in  Chancery,  admissions  have  been  at  the  rate  of  one  in 
nineteen  years.  Now  the  average  duration  of  a  life  of  thirty  years  is  stated  by 
one  actuary  at  thirty-four  years  and  a  half,  by  another  at  twenty-nine.  Taking 
then  the  shortest  period,  a  single  trustee  would  hold  the  estate  for  twenty-nine 
years;  whereas  the  body  of  trustees,  under  this  mode  of  appointment,  have 
only  held  nineteen  years  on  an  average.  Therefore  if,  for  twenty-nine  years,  a 
reasonable  fine  would  be  two  years'  improved  value,  for  nineteen  years  it  should 
not  amount  to  sixteen  months;  or,  stating  it  in  money,  instead  of  2000^.  it 
should  be  1253^.  Or  again,  the  average  duration  of  the  most  probable  survivor 
of  nine  lives,  at  ages  from  thirty  to  sixty,  is  calculated  at  about  forty  years, 
which  would  reduce  the  fine  lower  stiU ;  to  eleven  months'  improved  value,  or 
in  money  value  under  10002.  It  appears  that  the  ages  of  the  present  trustees^ 
omitting  the  youngest  five  (as  the  most  pf  bable  survivors),  were  from  forty-three 
to  sixty-four :  the  average  of  their  ages  being  nearly  fifty-five.  The  defendants, 
^ge  Yi  therefore,  have  not  the  ^benefit  of  even  a  single  good  life.   The  most  they 

^  can  be  called  upon  to  pay  is  such  sum  as  bears  the  same  proportion  to  2000/. 
which  the.  risk  they  run  does  to  a  good  life  of  twenty-nine  years,  viz.  12532. 
Lastly,  the  trustees  are  not  heneficiaUy  interested ;  they  represent  a  charity ; 
and  in  construing  the  word  reaMmahU  in  the  Chancellor's  order,  regard  must  be 
had  to  that  fact.  It  is  not  probable,  that  if  the  Lord  Chancellor  had  intended 
the  word  in  its  legal  sense  of  ''not  more  than  two  years'  improved  value,"  he 
would  have  allowed  the  lord  of  the  manor  to  nominate  his  own  lives,  subject 
only  to  the  approval  of  a  Master  in  Chancery.  And  that  approval,  no  doubt^ 
haa  reference  to  the  qucUificaHons  and  respectability  of  the  persons  who  were  to 
have  the  care  of  the  charity  concerns.  'Ine  lord  granted  the  land  in  the  first 
instance,  without  consideration,  for  the  benefit  of  the  charity ;  and  it  might  have 
been  expected  that  what  was  voluntarily  given,  was  not  intended  afterwards  to  be 

(a)  1  Watkini  on  Copyh.  483,  2d  edit 

.  Vol.  XXn.— 20 


154  Wilson  v.  Hoabe.  E.  T.  1831.  [357 


a  eabjeot  of  emolumoil  It  is,  however,  too  late  now,  flince  the  order  in  qi 
tion,  to  contend  that  no  fine  shonld  be  paid ;  but  for  the  reasons  ^ven,  botn  the 
principle  adopted  upon  the  record,  and  that  which  the  plaintiff  has  endeaYoared 
to  snpport  in  arfnment,  are  equally  inapplicable. 

Qumey  and  Scrivtn^  Seijt.,  for  the  defendants.     It  is  for  the  copvholder  to 
show  that  the  fine  was  unreasonable,  and  not  for  the  lord  to  show  it  was  rea* 
0onable,  Benny  i;.  Lemman,  Hob.  135.     The  fine  is  reasonable  and  consiBteiit 
with  the  custom  as  alleged  in  the  declaration.     There  is  a  general  custom  aa  to 
fines  affecting  all  manors ;  and  '''that  must  prevail  where  a  special  usaee   1^050 
to  the  contrary  is  not  shown  to  exist.    Now,  by  the  general  custom,  the  ^ 
lord  is  entitlo'l,  upon  the  admission  of  a  single  life,  to  have  two  years'  value  ; 
and  of  two  or  more  lives,  an  increased  fine  in  proportion  to  the  number  of  lives. 
No  case  of  copyholds  held  for  life  has  been  found,  wherein  more  than  three  lives 
in  possession  have  been  admitted.    The  usage,  frequentlv,  is  to  grant  copyholds 
in  reversion ;  and  in  those  oases  the  fines  are  regulated  by  the  custom  of  the 
manor.     J^Pabke,  J.    Where  three  lives  are  admitted  as  joint  tenants,  and  the 
property  is  worth  1000/.  a  year,  has  the  fine  (calculated  on  the  principle  of  the 
fine  in  this  case)  been  3500/.  ?]    The  case  of  joint  tenants  is  now  for  the  first 
time  before  the  Court.     In  the  case  of  tenants  in  common,  each  must  pay  for 
his  share,  and  each  is  admitted  to  his  several  part  only.     In  the  case  of  joint 
tenants  one  fine  only  is  payable  for  the  whole :  on  the  death  of  tenants  in  com* 
mon,  the  lord  will  have  a  fine  on  the  death  of  each ;  in  the  case  of  joint  tenants, 
he  will  have  no  fine  till  the  survivor  dies.    If  there  are  two  successive  estates 
for  life  in  a  copyhold,  the  admittance  of  the  first  admits  all ;  but  as  each  sae- 
oeeds  to  the  possession  he  must  pay  a  fine,  thouffh  not  a  whole  fine,  Kitchen, 
241.     It  is  said  in  Co.  Copy.  s.  56,  that  if  copvnolds  be  granted  to  three  smc^ 
cessivi,  each,  as  he  succeeds,  must  pay  a  fine ;  therefore,  if  all  three  live  to  oo* 
oupy,  they  will  pay  six  years'  value  :  can  it  be  unreasonable,  then,  to  pay  in  the 
first  instance  a  half  fine  for  the  second  life,  one  fourth  for  the  third  t     The 

{eneral  rule  undoubtedly  is  so,  and  it  was  recognised  in  Lord  Bath  v.  Abney,  1 
krr.  217,  and  '''Taylor  v.  Pembroke,  ant^,  p.  354.     But  there  is  nothing  pteoen 
to  show  that  a  fine  assessed  on  the  principle  adopted  in  this  case  is  un-  ^ 
reasonable.     [Pabke,  J.   According  to  the  principle  of  calculation  generally 
Itdopted,  the  fine  can  never  amount  to  four  years'  improved  value.     The  greater 
the  number  of  lives,  the  nearer  it  will  approach  to  it ;  but  being  a  decreasin|( 
geries,  it  will  never  reach  it.]     Though  that  be  the  custom  in  many  manors^ 
still  the  question  in  this  case  is,  whether  the  fine  or  the  principle  on  which  it  is 
sssessed  be  reasonable,  and  there  is  nothing  to  show  that  it  is  not  so.    [Litti.s^ 
PALE,  J.     K  there  were  200  or  more  lives,  the  fine  might  possibly  exceed  the 
value  of  the  estate.]     Assuming  that  the  lord,  in  assessing  the  amount  of  the 
fine,  ought  to  have  taken  into  his  consideration  his  right  of  nomination  or 
selection,  controlled  as  it  is  by  the  Master  in  Chancery,  and  the  advantage 
likely  to  accrue  to  him  by  resignation  of  the  trustees ;  and  that  those  circum.* 
stances  would  have  the  effect  of  cutting  down  the  fine ;  still  it  would  have  been 
competent  to  the  lord,  if  the  case  had  proceeded,  to  have  proved  other  circum- 
stances which  might  have  shown  the  propriety  of  increasing  the  fine,  and  then 
it  would  have  been  a  question,  under  all  the  circumstances  to  be  submitted  to 
the  jury,  whether  the  fine  were  reasonable  or  not.     The  question  not  havioff 
been  left  to  the  jury,  the  nonsuit  was  clearly  wrong.     The  object  of  the  loro^ 
however,  is  to  have  the  principle  settled  on  which  fines  are  to  be  assessed  in 
future ;  and  therefore  he  is  willing,  and  even  desirous  *that  the  present  p^ogA 
rule  should  be  discharged,  if  the  Court  will  lay  down  the  principle  to  ^ 
be  adopted  from  henceforward.  "     Our,  adv,  vuU, 

Lord  Tenterden,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
According  to  the  terms  of  the  decree  respecting  this  charity,  when  the  four* 
teen  trustees  are  reduced  to  five,  it  is  requisite  there  should  be  a  new  admission. 
The  number  had  been  reduced  to  five,  and  fourteen  new  lives  were  admitted. 
Double  the  yearly  value  for  one  life  is  2000^.  Sir  Thomas  Wilson  had  assessed 
the  fine  at  5657/.  19s.    The  question  was,  whether  that  was  a  good  assessment 
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or  a  Bam  excessire  and  unreasonable :  if  the  latter,  tLe  plaintiff  conld  not  recover. 
That  was  the  opinion  of  my  Brother  Parke  upon  the  trial,  and  the  plaintiff  wa# 
ntmsuited.  We  are  of  opinion  that  the  nonsuit  ought  not  to  be  set  aside,  the 
sum  charged  being  an  excessive  and  unreasonable  fine. 

We  might  oontenl  ourselves  with  saying  that,  and  no  more ;  but  we  have  been 
requested,  for  the  sake  of  enabling  all  parties  to  know  what  their  rights  are,  to 
say  what  ought  to  be  the  proper  fine  :  and  our  opinion  is,  that  the  proper  mode 
of  estimating  the  fine  is  to  take,  for  the  second  life,  half  the  sum  token  for  the 
first;  for  the  third,  half  the  sum  taken  for  the  second;  and  for  the  fourth,  half 
that  which  is  taken  for  the  third ;  and  so  on.  The  effect  of  that  will  be,  that 
you  can  never  quite  arrive  at  double  the  sum  taken  upon  the  first  life,  whereas 
*^(ill  ^^  ^^  ^^  present  assessed  very  much  exceeds  *that ;  for  the  principle 
-^  on  which  it  was  assessed  was  this :  two  years'  value  was  taken  for  the 
first  life ;  half  of  that  for  the  second  life ;  a  third  for  the  third  life ;  a  fourth 
for  the  fourth,  and  so  on  to  the  ninth  life.  The  rule  that  we  have  laid  down 
appears  to  have  been  the  rule  approved  of  in  Taylor  v,  Pembroke,  and  is  referred 
to  in  the  Earl  of  Bath  v,  Abney,  1  Burr.  211,  though  it  is  not  very  accurately 
stated  either  in  the  margin  of  the  report^  or  m  Watkms's  Treatise  on  Copyholds, 
Tol.  i.,  p.  483,  2d  edit.  There  is  an  inaccurate  use  of  the  word  "  sesqui."  It 
is  said  that  the  fine  for  two  lives  is  the  sesqui  of  thfit  taken  for  one,  and  so  fieur 
it  is  correct ;  and  that  the  fine  for  three  is  the  sesqui  of  that  taken  for  two, 
which  is  incorrect.  The  meaning  b  plain  enough,  that  the  sum  taken  for  the 
third  life  is  the  sesqui  of  that  taken  for  the  second.  The  rule  must  be  dis* 
-charged.  Rule  discharged. 


*362]  *The  KING  v.  RICHAKD  CARLILE. 

▲  retam  to  a  wrii  of  f  rror,  directed  to  the  eommiMionen  of  oyer  and  terminer  of  the  citj  of  I«on<. 
don,  set  oat  the  record  of  an  indictment  foand  against  the  defendant^  before  the  lord  mayor  and 
others;  and  stated  that  he  was  tried  upon  the  said  indictment  by  a  jury  of  the  country  at  the 
next  session  holden  before  the  lord  mayor,  sereral  of  the  judges,  aldermen,  recorder,  and  otherf 
assigned  by  certain  letters  patent  under  Uie  great  seal  directed  to  them,  or  any  two  or  mor^  of 
thtm,  to  inquire  of  certain  offences ;  that  be  was,  by  the  verdict  of  such  jury,  found  guilty ;  and 
that  thereupon  judgment  was  given  fry  the  Court  against  him.  Upon  this  return  the  defendant 
assigned  as  errors  in  law,  that  the  judgment  was  insufBoient,  and  that  it  should  have  been  for 
the  defendant :  and  as  errors  in  finct,  first,  that  when  the  jury  gave  their  verdict  there  was  but 
one  of  the  justices  named  in  the  commission  present  in  Court ;  and,  secondly,  that  the  verdict 
was  not,  at  the  time  it  was  so  given,  entered  of  record.  The  Icing's  coroner  and  attorney 
answered  **  in  nullo  est  erratum,"  and  prayed  that  the  judgment  mij^t  be  affirmed  i 

Held,  as  to  the  first  error  in  fact»  that  as  it  appeared  by  the  record,  that  the  verdict  was  given  al 
a  session  holden  before  several  of  the  commissioners  and  justices,  the  plaintiff  in  error  could  not 
be  allowed  to  aver,  in  contradiction  to  the  record,  that  only  one  of  the  justices  was  present  when 
the  jury  gave  their  verdict :  and  the  answer,  in  nullo  est  erratum,  is  no  admission  of  the  fact 
assigned  for  error,  unless  it  could  lawfully  be  assigned,  and  is  well  assigned  in  point  of  fonUt 

Held,  also,  that  the  second  error  in  fact  assigned,  was  no  error,  inasmuch  as  it  was  impossible 
that  a  verdict  should  be  recorded  at  the  time  when  it  was  given,  the  recording  of  it  being 
necessarily  an  act  subsequent  to  the  delivery  of  the  verdict  by  a  jury. 

This  case  was  argued  on  a  former  day  in  this  term  by  the  defendant  in  persoUi 
and  Wighiman  for  the  crown :  the  arguments  urged  and  authorities  cited  are  so 
fully  stated  and  commented  on  in  the  judgment  delivered  by  the  Court,  that  it 
is  deemed  unnecessary  to  state  them  here. 

Lord  Tentkedkn,  C.  J.,  in  the  course  of  the  term,  delivered  the  judgment 
of  the  Court.  This  case  came  before  the  Court  upon  a  writ  of  error  directed  to 
the  commissioners  of  oyer  and  terminer  of  the  city  of  London,  upon  a  suggestioii 
of  error  in  the  record  and  process,  and  in  the  giving  of  judgment  upon  an  indict- 
ment against  Richard  Carllle  for  the  publication  of  a  malicious  and  seditious  libe), 
whereof  he  was  convicted  before  them ;  and  commanding  them  to  send  the  record 
and  process,  with  all  things  touching  the  same,  under  *their  seals  or  the 


^363] 


seal  of  one  of  them,  on  a  day  therein  mentioned,  before  his  majesty,  no 


that  in  ianneoting  the  record  and  process  he  might  cause  further  to  be  done  there- 
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upon  for  amending  the  error,  as  of  right  and  according  to  the  laws  and  costonofl 
of  England  should  he  meet  to  he  done.  The  return  to  this  writ  was  made  bj 
the  lord  mayor  of  London,  and  it  contidned -the  record  of  an  indictment  found 
before  the  lord  mayor  and  others,  by  virtue  of  a  commission  under  the  great 
seal,  directed  to  the  justices  therein  named,  and  others,  or  any  two  or  more  of 
them,  to  inquire  of  several  offences  therein  particularly  named,  and  all  oth^* 
evil  doings,  offences,  and  injuries  whatsoever,  and  to  hear  and  determine  the 
same  according  to  the  laws  and  customs  of  England.  The  record  then  set  forth 
the  indictment  so  found  against  Richard  Garlile,  his  plea  of  not  guilty,  Issae 
joined  thereupon,  and  a  day  given  to  the  parties  at  the  next  session  of  oyer  and 
terminer.  It  then  proceeded  to  state,  that  at  the  next  session  holden  before  the 
lord  mayor,  several  of  the  Judges,  aldermen,  recorder,  and  others  named  in  the 
commission,  the  defendant,  Richard  Carlile,  was  tried  before  a  jury  of  the 
country,  and  by  their  verdict  found  guilty  of  the  premises  charged  in  the  second 
and  third  counts  of  the  indictment,  and  that  thereupon  judgment  was  given  by 
the  Court  against  him. 

Upon  this  return,  the  defendant  assigned  several  errors  in  law  and  in  fact. 
The  errors  in  law  assigned  were,  that  the  indictment  was  insufficient,  and  that 
judgment  should  have  been  given  thereupon  for  the  defendant,  Richard  Carlile. 
The  errors  in  fact  assigned  were,  first,  that  at  the  time  when  the  jury  gave  their 
verdict  ^against  the  defendant,  there  was  but  one  of  the  justices  named  picog4 
in  the  commission  present  in  court ;  and,  secondly,  that  the  verdict  was  *- 
not,  at  the  time  it  was  so  given,  entered  of  record.  The  king's  coroner  and 
attorney  in  this  court  answered  the  assignment  of  errors  in  these  words ;  viz., 
*'  That  there  is  not,  either  in  the  record  and  process  aforesaid,  or  in  the  giving 
the  judgment  aforesaid  against  the  said  Richard  Carlile,  any  error ;  and  prays 
that  the  Court  may  proceed  to  examine  as  well  the  record  and  process  aforesaid^ 
as  the  matters  aforesaid  above  assigned  for  error,  and  that  the  judgment  may  be 
affirmed." 

Upon  this  state  of  the  record  it  appears  that  the  defendant  Carlile,  who  is  the 
plaintiff  in  error,  had  assigned  errors  both  in  law  and  in  fact,  which  is  irregular, 
and  could  not  have  been  ulowed,  if,  on  the  part  of  the  prosecution,  it  had  been 
thought  right  to  demur  for  the  duplicity,  but  that  this  was  waived. 

The  plamtiff  in  error  was  brought  before  the  Court  by  habeas  corpus,  and 
was  heajxi  to  argue  in  person  in  support  of  his  writ  of  error. 

In  the  course  of  the  argument,  we  gave  our  opinion  upon  the  matters  in  law 
assigned  for  error ;  and  it  is  not  now  necessary  to  say  more  than  that  the  libel 
of  which  the  defendant  has  been  found  guilty  is  one  of  a  most  mischievous  and 
malignant  character,  and  is  charged  upon  the  record  in  due  form  of  law. 

Upon  the  second  error  in  fact  assigned,  we  also  gave  our  opinion,  that  it  was 
no  error  in  fact,  as  well  because  it  is  impossible  that  a  verdict  should  be  recorded 
at  the  time  it  is  given,  the  record  of  it  being  necessarily  an  act  subsequent  to 
the  delivery  of  the  verdict  by  a  *jury,  as  because  there  is  no  time  fixed  r^io^ 
by  law  for  the  recording  of  a  verdict ;  the  practice  being,  that  a  minute  *- 
of  the  verdict  should  be  entered  forthwith  by  the  officer  of  the  court,  and  entered 
of  record  with  the  other  proceedings  at  some  subsequent  time,  when  a  formal 
record  of  the  whole  may  be  required.  And  the  minute  so  entered  is  considered 
bv  the  Court  in  which  the  proceeding  takes  place  as  evidence  of  the  verdict, 
although  the  record  may  not  have  been  regularly  drawn  up  in  form. 

In  support  of  the  first  error  in  fact  assigned,  reference  was  made  to  a  passage 
in  the  Commentary  of  Sir  William  Blackstone,  b.  4,  c.  30,(a)  wherein  it  is  said, 
that  if  a  commission  be  directed  to  two  or  more  persons  and  others,  or  any  of 
them,  of  whom  one  of  the  two  named  shall  be  one,  and  the  others  proceed 
without  the  presence  of  either  of  the  two  thus  named,  all  the  proceedings  are 
void,  and  may  be  falsified  upon  bare  inspection,  without  the  trouble  of  a  writ  of 
error.  A  doctrine  to  the  same  effect  is  to  be  found  in  other  writers.  It  is  obvious 
that  this  doctrine  applies  only  to  cases  wherein  it  appears,  upon  the  face  of  the 

(a)  4  BIa.  Comm.  p.  390. 
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proceedings,  that  they  were  had  in  the  ahsenoe  of  hoth  the  persons,  the  presence 
of  one  of  whom  was  required  hy  the  commission ;  in  such  a  case  the  proceedings 
are  evidently  void  upon  the  hare  inspection,  and  are  to  he  quashed  without  any 
writ  of  error. 
To  this  objection,  two  answers  were  offered  on  behalf  of  the  prosecution : 
First,  That  in  the  case  of  a  misdemeanor,  as  this  is,  a  privy  verdict  may  he 
^o/*/»i   ffiven,(a)  from  whence  it  was  ^inferred  that  a  verdict  might  be  received 
-*   by  one  commissioner  onlyj  and,  secondly,  that  as  it  appears  by  the 
record  in  the  present  case,  that  the  verdict  was  given  at  a  session  holden  before 
several  of  the  commissioners  and  justices,  the  plaintiff  in  error  could  not  be 
allowed  to  aver  that  only  one  of  the  justices  was  present  when  the  jury  gave 
their  verdict,  such  an  averment  being  in  direct  contradiction  to  the  record. 

It  is  not  necessary  to  say  anything  on  the  first  point,  because,  upon  the 
second  point  urged  on  the  behalf  of  the  prosecution,  vis.  that  the  allegation  of 
the  plaintiff  in  the  writ  of  error  cannot  be  received,  because  it  is  in  direct 
contradiction  to  the  record,  we  think  ourselves  bound  by  the  authorities  in  the 
books,  which  are  numerous  and  consistent,  to  decide  that  the  plaintiff  in  error 
cannot  be  received  to  make  the  averment  contrary  to  the  record.  It  is  our  duty 
to  decide  according  to  the  rules  and  principles  of  law  handed  down  to  us  by  a 
Beries  of  the  decisions  of  our  predecessors;  and  it  is  not  consonant  to  the  general 
principles  of  the  administration  of  justice  to  allow  the  judgments  of  Courts  to 
be  vacated  upon  matters  of  form,  no  way  connected  with  the  merits  of  the  case ; 
and  the  mere  fact  of  receiving  the  verdict  of  a  jury  after  the  trial  is  certainly 
an  objection  of  this  class :  the  error  assigned  is  only  as  to  the  time  of  receiving 
the  verdict^  and  not  as  to  the  time  of  the  trial,  or  of  the  direction  given  to  the 

If  error  in  fact  be  assigned,  the  general  answer  that  there  is  no  error  in  the 
record  or  proceedings,  is  not  an  admission  of  the  &ct,  unless  the  fact  can  lawfully 
be  assigned  for  error,  and  is  well  assigned  in  form.  In  all  other  cases  this 
^3671  S^^®^  assertion  is  considered  only  as  "^n  the  nature  of  a  demurrer, 
^  bringing  the  law  of  the  case  before  the  Court  for  its  decision.  In  the 
case  of  King  v.  Gosper  and  Another,  Yelv.  58,  which  was  an  assignment  of 
error  in  fact  contrary  to  the  record,  the  Court  say,  the  defendant,  by  pleading  in 
nullo  est  erratum,  does  not  confess  this  to  be  error,  but  only  puts  himself  upon 
the  judgment  of  the  Court.  In  Okeover  v.  Overbury,  Sir  T.  Raym.  231,  the 
rule  is  laid  down  by  Lord  Hale  thus :  '<  When  error  in  hot  is  well  assigned  for 
error,  in  nullo  est  erratum  amounts  to  a  confession  of  the  fact ;  as  if  infancy  be 
assigned,  the  plaintiff  (i.  e.  the  plaintiff  below)  cannot  plead  in  nullo  est  erratum^ 
because  by  it  he  confesseth  the  infancy,  for  he  ought  to  take  issue ;  but  if  the 
party  assign  for  error  that  the  Court  diid  not  sit,  or  that  the  defendant  did  not 
appear,  which  assignments  are  of  matters  of  fact,  but  not  well  made,  there  in 
nullo  est  erratum  amounts  to  a  demurrer.'' 

The  same  rule  is  laid  down  in  more  concise  terms  in  an  anonymous  case,  1 
Yentris,  252,  which  probably  was  in  truth  the  case  last  quoted.  The  same 
doctrine  is  to  be  found  in  Hudson  v.  Banks,  Cro.  Jac.  28 ;  and  in  the  case  of 
Taylor  v.  Willans,  1  Bligh,  415,  in  the  House  of  Lords,  in  1827,  the  opinion 
of  the  then  Lord  Chancellor  was  to  the  same  effect ;  and  the  practice  on  writs 
of  error  has  been  conformable  to  this  rule. 

The  authorities  are  equally  clear,  that  a  party  cannot  be  received  to  aver  as 
error  in  £Btct,  a  matter  contrary  to  the  record.  In  1  Inst.  260,  Lord  Coke  says, 
*^  The  rolls  being  the  records  or  memorials  of  the  Judges  of  the  courts  of  record, 
import  in  them  such  incontroUable  credit  and  verity,  as  they  admit  of  no  aver- 
*3681  ™^^'  P^^  *^^  proof  to  the  contrary.  And  if  such  a  record  be  alleged, 
-^  and  it  be  plead^  that  there  is  no  such  record,  it  shall  be  tried  only  by 
itself;  and  the  reason  hereof  is  apparent,  for  otherwise  (as  pur  old  authors  say, 
and  that  truly)  there  should  never  be  any  end  of  controversies,  which  should  be 
inconvenient." 

(a)  Co.  Litt.  227  (;  S  Inft  110;  Btz  v.  Lodinghun,  Sir  T.  Bajm.  193;  6««  Plowd.  211. 
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The  eaaen  before  quoted  from  Yelyerton  and  Sir  Thomas  Baymond,  ire  direct 
antfaorities  upon  this  pointy  aa  well  as  that  for  which  thej  were  cited ;  and  one 
of  the  instances  pnt  hj  Lord  Haley  yix.^  that  the  Coort  was  not  sittiDgy  is  yen 
like  the  present  case.  Other  cases  were  qaoted  at  the  bar  upon  this  point,(a) 
and  it  is  nnnecessary  to  repeat  them ;  but  it  may  be  proper  to  observe  that  one 
of  them,  Tix.,  Molins  v.  Werby,  1  Lev.  76, 1  Sid.  94, 1  Keble,  355,  is  quite 
analogous  to  the  present.  That  was  a  writ  of  error  on  a  judgment  in  the  palace 
Coort,  said  to  be  holden  before  James  Doke  of  Ormond :  the  error  assigned  was, 
that  the  Court  was  not  holden  before  the  dnke,  but  before  his  depaty ;  and  this 
was  held  not  assignable,  being  contrary  to  the  record.  In  the  case  of  Bowsse  p. 
Cannington,  Cro.  Jac.  244,  the  error  assigned  was,  that  one  W.  B.,  of  Bradfield, 
was  returned  upon  the  jury  proeess,  and  one  W.  B.,  of  Metfield,  who  was  another 

Grson,  and  not  returned,  was  sworn.    And  this  was  held  not  assignable  for  error 
cause  contrary  to  the  record,  and  the  party  estopped ;  for  otherwise  ererj 
record  might  h6  brought  in  question  upon  such  surmise.    I  will  mention  one 
more  case  only,  which  is  a  decision  upon  both  points,  vis..  Cole  v.  GFreen,  1  Lev. 
809.     An  action  of  ^waste  was  brought  in  the  court  of  hustings  of  the  n^ogo 
city  of  London ;  there  were  two  trials;  upon  the  first  the  verdict  was  for  ^ 
the  plaintiff,  and  upon  the  second  for  the  defendant,  and  the  judgment  was  given 
for  the  defendant.    The  plaintiff  brought  a  writ  of  error,  which  vras  heard  before 
several  of  the  Judges  assigned  for  that  purpose  at  St.  Martin's  le  Grand ,-  the 
errors  there  assigned  are  not  applicable  to  the  present  case.    The  judgment  gireo 
for  the  defendant  in  the  hustings  was  reveroed,  and  judgment  ^ven  for  the 
plaintiff  on  the  first  verdict.     Upon  this  reversal  of  the  judgment,  the  original 
defendant  brought  a  writ  of  eiror  in  the  House  of  Lords,  and  there  assigned  for 
error  that  the  jury  did  not  come  out  of  the  four  nearest  wards,  as  by  the  custom 
of  London  they  ought  to  do.     The  defendant  in  error  pleaded  in  nuUo  est  errsr 
tum,  and  upon  argument,  the  Lords,  with  the  advice  of  the  Judges,  resolved; 
first,  that  this  was  not  assignable  for  error,  being  contrary  to  the  record,  because 
the  award  of  the  venire  facias  is  out  of  the  four  nearest  wards,  and  the  writ 
returned  served  accordingly;  and,  secondly,  that  in  nullo  est  erratum  is  a 
demurrer ;  and  although  there  be  error  in  fiict,  that  is  not  confessed  by  th$ 
demurrer,  it  not  being  assignable,  but  the  demurrer  upon  it  is  in  point  of  lav, 
because  not  assignable,  and  the  judgment  eiven  at  St.  Martin's  was  affirmed. 
This  is  a  judgment  pronounced  by  the  highest  tribunal  of  the  country :  the 
matter  is  settled,  as  I  have  before  observ^,  by  a  series  of  decisions ;  and  the 
rules  in  this  ree^pect  have  been  perfectiy  established,  and  lon^  known  and 
received  as  law  in  Westminster  Hall.     For  these  reasons  the  judgment  of  the 
Court  below  must  be  affirmed.  Judgment  affirmed. 

(a)  WhisUer  v.  Jjee,  Cro.  Jae.  359,  Plainer  «.  Webb^  2  Lord  Ray.  1415.    And  the  aathoritiei 
Sn  Bao.  Abr.  tit  Error, 


♦HULLETT  V.  HAGUE.    Mat^  6.  [*370 

A  patent  was  taken  ont  for  improTements  in  evaporating  sugar,  Ac  Tbe  specifieation  ▼*'.*| 
follows : — **  My  invention  consists  in  a  method  or  apparatus  as  hereinafter  described,  by  which 
I  am  enabled  to  evaporate  liquids  and  solutions  at  a  low  temperature,  Ac  And  my  said  inres- 
tion  and  improvement  consists  in  forcing,  by  means  of  bellows,  or  any  o^er  blowing  apparsti^ 
atmospheric  or  any  other  air,  either  in  a  hot  or  cold  state,  Uirough  the  liquid  or  solution  ea> 
jected  to  evaporation ;  and  tiiis  I  do  by  means  of  pipes,  whose  extremities  reach  nearlj  (or 
within  such  distance  as  may  be  found  most  suitable  under  peculiar  circumstances)  to  the  npper 
or  interior  area  of  the  bottom  of  the  pan  or  boiler  containing  such  liquid  or  solutioo,  the  other 
txtrtmitiet  ofwtihpipta  being  connected  with  larger  pipea,  which  communicate  with  the  bellows 
or  other  blowing  apparatus  which  forces  the  air  into  them."  The  lesser  pines  were  to  be  eqosU/ 
distributed,  and  their  lower  ends  on  a  level  with  each  other.  It  was  f^utner  declared,  thftt  W 
form  of  the  apparatus  might  be  varied,  provided  the  essential  properties  were  msiBtained: 
Held,  that  taking  the  whole  of  the  specification  together,  it  appeared  that  the  invention  ood- 
>ted  of  the  particular  method  or  process  of  forcing,  by  means  of  bellows,  Ac,  air  tbronghibo 
Ud  Mii^Mted  to  evaporaAioii^  vii.  bgfipmeomtmt9dwitklmrg9tpipm,andpUM€4atme9**^^ 
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fii  tk€tp0&ifieetKon;  aadi  thenforer  thai  it  wm  not  Toid  beomiM  iaother  patent  bad  been  beforo 
giButed  to  other  penons  for  effeeting  the  same  object,  by  a  coil  of  pipes  (lying  at  the  bottom 
of  a  Toisel),  perforated  with  small  holes,  or  by  a  shallow  cullender  placed  at  the  bottom  of  the 
ToeseL 

This  was  an  action  for  the  infringement  of  a  patent,  of  which  the  plaintiff 
vaa  the  assignee.  Plea,  not  gnilty.  At  the  trial  before  Lord  Tenterden,  C.  J.| 
at  the  London  sittings  after  last  Hilary  term,  the  plaintiffs  prodaced  a  patent, 
dated  the  27th  of  November,  1828,  granted  to  one  Kneller,  for  certain  improye- 
ments  in  evaporating  sngar  (which  improvements  were  also  applicable  to  other 
purposes),  and  the  foUowing  specification : — '*  I,  W.  G.  Kneller,  do  declare  that 
my  invention  consists  in  a  method  or  process,  and  certain  apparatns  as  herein- 
after described,  by  which  I  am  enabl^  to  evap(M«te  liquids  and  solutions  at  a 
low  temperature,  and  thereby  to  avoid  the  injury  to  which  certain  substances 
irhich  require  a  nice  and  delicate  application  of  heat,  such  as  sugar,  for  instance, 
are  liable  by  being  exposed  to  too  high  a  temperature ;  and  Ida  further  dedarcj 
thai  my  9aid  invention  and  improvement  consists  in  forcing y  by  means  of  beUows, 
or  any  other  blowing  apparatUMy  atmospheric  or  any  other  air,  either  in  a  hot  or 
cold  state,  through  the  liquid  or  soluHon  subjected  to  evaporation^  and  this  Ida 
*37n   ^y  «»««*M  *of  P^p^i  whose  extremities  reach  nearly  (or  within  such  dis-^ 

^  tance  as  may  be  found  suitable  under  peculiar  circumstances)  to  the  upper 
or  interior  area  of  the  bottom  of  the  pan  or  boiler  containing  such  liquid  or 
solution,  the  other  extremities  of  such  pipes  being  connected  with  larger  pipes 
which  communiccUe  with  the  beUows,  or  other  blowing  apparatus,  which  forces 
the  air  into  them.  The  pan  or  boiler  may  be  of  any  shape  or  dimensions,  but  I 
prefer  it  with  a  flat  level  bottom,  and  I  introduce  the  liquid  or  solution  to  the 
depth  of  from  about  four  to  six  inchei^.  The  heat  may  be  applied  to  the  lower 
or  exterior  area  of  the  bottom  of  such  pan  or  boiler,  by  naked  fire,  steam,  or  hot 
air  in  the  usual  manner,  and  by  means  well  understood ;  the  air  then  forced  into 
the  heated  liquid  or  solution  keeps  it  in  a  constant  agitation,  abstracts  its  heat, 
and  carries  off  the  steam  or  vapour,  which  is  to  be  expelled  by  raising  the  degree 
of  heat  under  the  pan  or  boiler,  and  increasing  the  quantity  and  velocity  of  the 
air  injected  into  the  liquid  or  solution ;  or,  on  the  contrary,  by  lowering  the 
heat  and  moderating  the  injection  of  air,  the  evaporation  is  retarded  at  the  plea- 
sure of  the  operator."  The  specification  then,  after  describing  at  what  degree 
of  temperature  this  might  be  done,  proceeded  as  follows: — ''And  I  further 
declare  that  this  my  invention  may  be  applied  to  the  evaporation  of  other 
liquids  as  well  as  sugar,  and  that  the  form  or  construction  of  the  apparatus 
which  I  use  to  produce  the  above  effect  may  be  varied  according  to  circum- 
stances, and  the  form  or  position  of  the  pan  to  which  it  is  to  be  applied :  but 
two  things  are  essential  in  its  construction ;  the  first  of  which  is,  that  however 
numerous  the  blowing  pipes  may  be,  their  lower  orifices  should  be  distributed 
*S721  ^  *evenly  and  equally  over  the  whole  surface  of  the  bottom  of  the  pan 

^  as  possible;  and,  secondly,  that  a  stream  of  air  should  issue  from  the 
lower  end  of  every  one  of  them  at  the  same  time.  To  insure  this  latter  object 
it  is  immaterial,  whether  the  bottom  of  the  pan  or  boiler  be  perfectly  level,  but 
it  is  quite  necessary  that  all  the  lower  ends  of  the  blowing  tubes  should  be  on  a 
level  and  parallel  to  the  surface  of  the  fluid  to  be  evaporated,  in  order  that 
there  may  not  be  a  higher  column  of  fluid  in  one  tube  than  in  another.  The 
mode  of  construction  necessary  to  produce  these  objects  may  be  various,  but  in 
order  the  more  distinctly  to  explain  my  meanine  and  my  mode  of  operating,  I 
hereunto  subjoin  a  drawing  of  the  apparatus  wliich  I  have  used,  and  find  to 
answer  the  purpose/'  (The  drawing  was  annexed  to  the  specification.)  ''  The 
form  of  this  apparatus  may  be  varied,  provided  its  essential  properties  of  the  air 
blowing  throuffh  all  the  descending  tubes,  and  their  being  so  disposed  as  to  pro- 
duce greatly  divided  and  equally  distributed  currents  of  air  over  the  whole 
bottom  of  the  vessel  at  once,  are  maintained ;  because  my  invention  consists  in 
producing  rapid  evaporation  at  lower  temperature  than  usual  by  tho  means 
kereinbeforc  described/' 
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This  specification  haying  been  read  on  the  part  of  the  plaintiff^  the  defend- 
ant put  in  another  patent,  under  which  he  acted,  granted  to  Bichard  Knight 
and  Rupert  Kirk  on  the  9th  of  May,  1822,  entitled,  <<a  patent  for  the  inventioii 
of  a  process  for  the  more  rapid  crystallization  and  for  the  evaporation  of  fluids 
at  comparatiyely  low  temperatures,  by  a  peculiar  mechanical  application  »f  air  ;" 
and  the  specification  was  as  follows :  ''  We,  the  said  Richard  Knight  and  Rupert 
Kirk,  do  by  these  presents  particularly  describe  and  ^ascertain  the  nature  1-4:373 
of  our  said  invention,  and  in  what  manner  the  same  is  to  be  performed,  ^ 
as  follows }  that  is  to  say,''  (They  then  stated  the  inconveniences  resulting  from 
the  common  process  of  boiling  fluids  by  the  too  rapid  access  of  heat,  and  pro- 
ceeded as  follows:)  ''To  obviate  this  and  similar  difficulties,  and  also  for  the 
purpose  of  facilitating  the  process  of  evaporation  of  fluids  in  general,  we  declare 
this  our  invention  to  be  peculiarly  adapted,  and  we  do  hereby  set  forth  and  de- 
scribe the  means  by  which  we  effect  the  same ;  that  is  to  gay,  we  propel  a  quan^ 
tity  of  heated  air  into  the  lower  part  of  the  vessel  containing  the  liquor,  syrupj 
or  fiuidj  wJiether  in  a  cold  or  heated  state,  and  cause  such  heated  air  to  past 
through  the  whole  body  of  the  liquor  in  finely-divided  sireams.  The  means  used 
by  us  for  heating  and  applying  the  air  to  the  fluid  are  as  follow :  that  is  to  say, 
a  quantity  of  air  is  propelled  (by  means  of  a  blowing  engine,  bellows,  or  other 
machine  used  for  propelling  air)  through  a  pipe  or  pipes  (made  of  lead,  copper, 
iron,  or  other  fit  material),  into  the  lower  part  of  the  copper  pan  or  vessel  con- 
taining the  heated  syrup,  liquid,  fluid,  or  other  matter  to  be  operated  on,  coiled 
or  otherwise  shaped  and  accommodated  to  the  nature  or  form  of  the  vessel;  the 
said  coil  of  pipe  within  and  lying  at  the  bottom  of  the  said  vessel  being  perforated 
with  a  number  of  small  holes;  the  heated  air  being  thus  forcibly  driven  out  in 
minutely  divided  currents,  passes  rapidly  through  the  liquid,  and  according  to 
the  quantity  and  temperature  of  the  air  so  passing  through  the  liquid,  a  greater 
or  less  quantity  of  the  liquid  will  be  converted  into  vapour  and  carried  off  with 
the  air.  In  lieu  of  the  perforated  pipe,  a  shallow  meiaUic  vessel,  of  the  nature 
of  a  cullender,  within  the  boiler,  may  be  connected  with  the  *air  pipe ;  t^q'^a 
and  the  cullender  being  perforated  with  small  holes,  the  heated  air  may  be  ^  ' 
driven  through  this  perforated  cullender,  or  any  similar  contrivance  that  may 
best  suit  the  form  of  the  vessel,  or  the  nature  of  the  fluid  or  material  to  be 
acted  upon." 

The  specification  then  described  how  the  heat  might  be  applied,  and  proceeded 
thus :  ''  We  further  declare,  that  our  invention  consists  in  the  application  of  cur- 
rents of  heated  air,  when  forced  or  made  to  pass  through  the  body  of  any  fluid 
for  the  purpose  of  producing  or  facilitating  evaporation ;  and  we  also  declare, 
that  the  same  may  be  advantageously  applied  to  processes  dependent  upon  the 
^  disengagement  of  aqueous  vapour  during  the  evaporation,  concentration,  and 
crystallization  of  various  substances  when  dissolved  in  fluids,  as  in  the  manu- 
fJEusture  of  sugar,  slue,  salt,  alum,  soap,  tallow,  and  similar  processes."  It  was 
contended  by  the  defendant's  counsel  that  the  patent  assigned  to  the  plaintiff 
was  void :  first,  because  the  assignor  claimed,  according  to  his  specification,  the 
merit  of  the  same  invention  for  which  Knight  and  Kirk  had  obtained  a  patent 
several  years  before }  the  object  of  both  patents  being  the  same,  viz.  the  cauanf 
of  evaporation  by  means  of  streams  of  atmospheric  air  introduced  in  any  vessel 
near  the  bottom  of  the  liquid ;  and  the  means  also  the  same,  viz.  forcing  the 
air  through  the  liquid  by  bellows  or  other  blowing  machines.  Secondly,  sup- 
posing that  the  process  described  in  the  plaintiff's  patent  was  an  improvement 
on  that  pointed  out  in  Knight  and  Kirk's  specification,  it  was  said  that  Kneller 
should  have  confined  his  patent  to  that  improvement  only.  Lord  Tenterden  was  of 
opinion  that  although  the  object  to  be  effected  by  the  two  patents  was  the  8ame,.the 
means  of  effecting  it  were  different;  "^and  that  the  patent  granted  to  Kneller  1-^075 
must  be  considered  as  one  granted  for  effecting  that  object  by  the  parti-  I- 
cular  method  described  in  the  specification.  A  verdict  was  found  for  the  plain- 
tiff, but  liberty  reserved  to  the  defendant  to  move  to  enter  a  nonsuit. 

Campbell,  on  a  former  day  in  this  term,  moved  accordingly.    First,  the  object 
'ell  as  the  means  of  carrying  the  process  into  effect  are  the  same  in  both 
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patents.     By  the  specifioation  of  the  first  patent,  Knight  and  Kirk  declare  their 

inTention  to  consiat  in  propelling  a  quantity  of  heated  air  into  the  lower  part  ef 

the  vessel  containing  the  fluid,  and  causing  such  heated  air  to  pass  through  the 

whole  body  of  the  bquor  in  finely  divided  streams,  by  means  of  the  perforated 

coil  of  pipe  or  cullender,  particularly  described,  "  or  any  similar  contrivance  that 

may  best  suit  the  form  of  .the  vessel  or  the  nature  of  the  fluid."     And  the 

inTention  is  further  declared  to  consist  '^  in  the  application  of  currents  of  heated 

air,  when  forced  or  made  to  pass  through  the  body  of  any  fluid  for  the  purpose 

of  producing  or  facilitating  evaporation."     In  like  manner,  the  specification  of 

the  second  patent  (KnellePs)  declares  that  invention  to  consist  '<  in  forcing,  by 

means  of  bellows  or  any  other  blowing  apparatus,  atmospheric  or  any  other 

air,  either  in  a  hot  or  cold  state,  through  the  liquid  subjected  to  evaporation." 

This  Kneller  claims  as   an   original  invention,  and  not  as  an  improvement 

of   a   former  invention.      He  then  proceeds  in  a  distinct  sentence  to  point 

oaty  by  way  of  illustration,  one  method  of  effecting  his  object;  ''and  this  I 

do  by  means  of  pipes,"  &c. ;   and  he   gives  a  description  of  his  apparatus, 

^^761   ^^^'^^^^^d^  ^J  stating,  that  ''  the  form  *of  this  apparatus  may  be  varied 

-'   provided  its  essential   properties  of  the  air  blowing  through  all  the 

descending  tubes,  and  their  bemg  so  disposed  as  to  produce  greatly  divided 

and  equally  distributed  currents  of  air  over  the  whole  bottom  of  the  vessel  at 

once,  are  maintained ;"  because  the  invention  consists  in  producing  rapid  efvapo- 

ration  at  a  lower  temperature  than  usual  by  the  means  before  described. 

In  both  specifications,  therefore,  the  invention  claimed  is  that  of  forcing  the 
air  through  the  body  of  the  fluid  in  finely  divided  streams,  for  the  purpose  of 
producing  or  &cilitating  evaporation.     Neither  of  them  cai)  be  considered  as 
patents  granted  only  for  the  particular  apparatus  described  in  each,  for  in  each 
specification  the  particular  apparatus  described  is  only  given  by  way  of  illustra- 
tion of  the  mode  of  applying  the  principle  of  the  invention,  and  is  not  confined 
to  that  particular  form  of  apparatus.     Knight  and  Kirk's  specification  describes 
the  object  as  to  be  effected  by  the  coil  of  perforated  pipe,  or  cullender,  ''  or  any 
other  contrivance  that  may  suit  the  form  of  the  vessel  or  the  nature  of  the  fluid 
to  be  acted  upon."     And  Kneller's  specification  also,  after  describing  the  method 
of  effectuating  the  invention,  states  it  to  be  that  of  forcing  air,  either  in  a  hot  or 
cold  state,  through  the  liquid  subjected  to  evaporation,  by  means  of  an  arrange- 
ment of  main  pipes  and  branch  pipes,  descending  or  dipping  into  the  fluid.    And 
here,  too,  the  patentee  does  not  confine  the  invention  to  that  particular  system  of 
apparatus,  but  expressly  states  that  the  form  of  this  apparatus  may  be  varied,  pro- 
vided its  essential  properties  are  maintained,  ''  because,"  it  goes  on  to  say,  ''  my 
invention  consists  in  producing  rapid  evaporation  at  lower  temperatures  than  usual, 
*^771   ^^  ^^^  means  '^'hereinbefore  described."  Kneller  should  have  stated  his  in- 
-^   vention  to  consist  in  having  the  mains  to  feed  the  smaller  pipes,  and  should 
have  described  it  as  an  improved  method  of  supplying  those  smaller  pipes  (to 
be  introduced  into  the  liquid),  for  the  purpose  of  producing  evaporation.     But 
he  has  taken  out  a  patent  for  doing  that  which  might  law^ly  be  done  by  the 
patent  muted  to  Knight  and  Kirk.     He  has  not  confined  himself  by  the  words, 
'^and  this  I  do  by  means  of  pipes,"  to  that  particular  method  there  pointed  out; 
he  claims,  as  his  invention,  the  principle  of  producing  evaporation  at  a  low  tem- 
perature, by  forcing,  with  a  blowing  apparatus,  a  stream  of  air  through  the  liquid. 
But  assuming  that,  after  the  verdict,  Kneller's  patent  must  be  taken  to  be  an 
improvement  upon  the  method  described  in  Knight  and  Kirk's  patent,  Kneller 
ought  to  have  taken  out  his  patent  for  that  improvement  only.     Lord  Cochrane 
«.  Smethurst,  1  Stark.  205,  Bolton  v.  Bull,  2  H.  Bl.  463,  Bovill  v.  Moore,  2 
Marshall,  211,  Hill  v,  Thompson,  3  Mer.  629,  Campion  v.  Bengor,  3  B.  &  B.  5. 
Lord  TsNTERDEN,  C.  J.     We  will  consider  this  case,  and  give  our  judgment 
on  a  future  day.     I  cannot  forbear  saying,  that  I  think  a  great  deal  too  much 
critical  acumen  has  been  applied  to  the  construction  of  patents,  as  if  the  object 
was  to  defeat  and  not  to  sustain  them.  Cur.  adv.  vvU» 

Lord  Tbntebden,  C.  J.,  now  delivered  the  judgment  of  the  Court.    After 
Vol.  XXn.— 21  o2 


162  HuLLETT  V.  Hague.  E.  T.  1831.  [377 

stating  the  patent  granted  to  Knight  and  Kirk,  and  the  flpecification^  his  Lord- 
ahip  proceeded  as  follows : — 

This  was,  in  substance,  an  invention  of  a  process  for  the  more  rapid  rn^o^'a 
orystaUization  and  for  the  evaporation  of  fluids  at  comparatively  low  *-  ' 
temperatures ;  this  object  being  effected  bv  means  of  a  coil  of  pipes  lying  at  the 
bottom  of  the  vessel,  perforated  with  small  holes,  and  thus  operating  on  the  liquid, 
or  by  a  shallow  cullender  placed  at  the  bottom  of  the  vessel.  It  was  proved,  that 
a  pipe  employed  and  acted  upon  in  the  manner  described  in  the  speciflcation,  vis. 
by  forcing  the  air  at  the  end  of  it,  would  accomplish  that  object. 

The  patent  on  which  the  plaintiff  relied,  and  for  the  infnngement  of  which 
this  action  was  brought,  was  for  certain  improvements  in  evaporating  sagar, 
which  improvements  were  also  applicable  to  other  purposes.  By  the  specifica^ 
tion,  Kneller  declares  that  his  invention  consists  in  a  method  or  process,  and 
certain  apparatus  as  thereinafter  described.  He  does  not  claim  as  his  invention 
the  principle,  but  the  apparatus,  by  which  the  principle,  of  causing  evaporation 
is  to  be  carried  into  efiect;  for  he  states  that,  by  his  apparatus,  he  is  enaUed  to 
evaporate  liquids  and  solutions  at  a  low  temperature.  It  is  evident  that  the 
object  of  the  two  patents  is  the  same.  But  the  mode  of  effecting  that  object  is 
different.  The  specification  continues,  "  and  I  farther  declare  that  mj  said 
invention  and  improvement  consists  in  forcing,  by  means  of  bellows  or  any  other 
blowing  apparatus,  atmospheric  or  any  other  air,  either  in  a  hot  or  cold  state, 
through  the  liquid  or  solution  subjected  to  evaporation."  Now  it  was  said,  that 
the  words  which  immediately  follow,  ''  and  this  I  do  by  means  of  pipes,"  con- 
stituted a  separate  and  distinct  sentence  from  those  which  immediately  preoeded 
them,  and  that  tha  patentee  had  stated  his  invention  in  the  preceding  sentence^  and 
*had  claimed  the  same  invention  as  that  described  by  Knight  and  Kirk  i-^o*^ 
in  their  specification.  But  we  think  that  the  words,  "  and  this  I  do  by  I-  ' 
means  of  pipes,"  Ac.,  must,  in  conjunction  with  those  which  immediately  pre- 
cede them,  be  taken  to  form  one  entire  sentence,  and  that  they  amount  altog^her 
to  an  allegation  on  the  part  of  the  patentee,  that  his  invention  consisted  of  the 
method  or  process  of  forcing  by  means  of  bellows  or  any  other  blowing  apparatus, 
hot  or  cold  air  through  the  liquid  subjected  to  evaporation,  this  being  effected  by 
means  of  pipes  placed  as  directed  in  the  specification.  Now  the  method  described 
in  Knight  and  Kirk's  patent  appears  to  us  to  be  perfectly  different.  It  is  either 
to  have  a  pipe,  accommodated  to  the  form  of  the  vessel,  or  a  cullender,  placed  at 
the  bottom  of  the  vessel.  The  method  described  in  the  plaintiff's  specification 
is  to  have  a  large  horizontal  tube  (near  the  surface  of  the  liquid),  into  which 
there  are  introduced  a  number  of  small  perpendicular  tubes,  descending  throngh 
the  liquid  to  the  bottom  of  the  vessel,  and  having  their  lower  ends  exactly  on  a 
level  and  parallel  to  the  surface  of  the  fluid.  The  air  is  then  forced  bj  the 
blowing  apparatus  from  the  open  end  of  the  large  tube  to  the  other  end  which 
is  closed,  and  as  soon  as  the  large  tube  is  filled  the  air  descends  through  the 
smaller  tubes  to  the  bottom  of  the  vessel,  and  bubbles  up  through  the  liquid,  and 
the  evaporation  is  thereby  kept  up  constantly  and  equally  in  all  parts.  It 
appears  to  us  that  that  is  a  method  or  apparatus  perfectly  distinct  from  the  other, 
and  for  that  method  and  apparatus  the  patent  was  taken  out.  We  are  of  opinion 
therefore,  that  there  should  be  no  rule  in  this  case.  Bule  refused 
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A  sbip  insnred  at  and  firom  Lirerpool  to  Sierra  Leone,  arrived  off  the  river  Sierra  Leone,  where 
there  was  a  re^lar  establishment  of  pilots,  about  three  o'clock  in  Uie  evening.  The  captain 
hoisted  a  signal  for  a  pilot ;  but  no  pilot  having  come  on  board,  abont  ten  o'clock  at  night  he 
attempted  to  enter  the  river  without  one,  and  in  so  doing  the  ship  took  the  ground  and  was  lost. 
The  Judge  left  it  to  the  jury  whether  the  captain,  in  entering  without  a  pilot,  did  what  a  pru- 
dent man  ought  to  have  done  under  the  circumstances.  The  jury  were  of  that  opinion,  and 
found  for  tiie  plidnttffl  On  motion  for  a  new  trial  on  the  ground  that  the  verdict  was  against 
«Yidenee,  Held,  that  the  underwriters  were  liable,  and  would  have  been  so  although  the  captain 
had  been  wrong  la  attempting  to  enter  the  port  without  a  pilot;  he  being  a  person  of  com'* 
potent  skill,  having  used  reasonable  diligence  to  obtain  a  pilots  and  having  exercised  bis  dis- 
eretioa  bona  fide  under  the  oircumstaaoes. 

This  was  an  action  upon  a  policy  of  insurance  at  and  from  Liverpool  ic  the 
ship's  port  or  ports  of  discharge  in  Sierra  Leone,  and  during  her  stay  there,  and 
from  thence  to  her  port  or  ports  of  discharge  in  the  United  Kingdom.  At  the 
trial  before  Bajlej,  J.,  at  the  summer  assizes  for  the  county  of  Lancaster  L829| 
it  appeared  that  the  ship  sailed  on  the  voyage  insured,  and  arrived  at  three 
o'clock  in  the  evening  of  the  30th  of  January  off  the  river  Sierra  Leone,  where 
tiiere  is  a  regular  estaji>lishment  of  pilots ;  that  the  captain  then  hoisted  a  signal 
for  a  pilot,  and  that  at  ten  o'clock,  no  pilot  having  come  on  board,  the  captain 
attempted  to  enter  the  river,  and  in  so  doing  the  vessel  struck  the  ground,  and 
was  lost.  It  was  proved  to  be  usual  for  vessels,  either  coming  out  of  or  going 
into  the  river,  to  take  a  pilot,  and  the  defendant's  evidence  went  to  show  that  it 
was  not  necessary  or  proper  for  the  captain  to  enter  the  river  without  a  pilot. 
Upon  this  point  ihere  was  contradictory  evidence.  Bayley,  J.,  desired  the  jury 
to  find  for  the  plaintiff,  if  they  thought  that  the  captain,  in  entering  the  harbour 
without  a  pilot,  did  what  a  prudent  man  ought  to  have  done  under  the  circum- 
stances; otherwise  for  the  defendant.  The  jury  having  found  for  the  plaintiff, 
a  rule  nisi  was  obtained  for  a  new  trial,  on  the  ground  that  the  veitiict  was 
against  evidence. 

Mo-in  *F,  Pollock  now  showed  cause.  The  question  left  to  the  jury  was 
^  more  &vourable  to  the  defendant  than  it  ought  to  have  been.  For, 
assuming  the  captain  to  have  been  a  man  of  competent  skill,  the  underwriters 
are  liable  for  a  loss  arising  immediately  from  a  peril  of  the  sea,  though  remotely 
frx>m  the  negligence  or  mistake  of  the  captain  or  crew.  Busk  v.  The  Eoyal 
Exchange  Assurance  Company,  2  B.  &  A.  73,  Walker  v,  Maitland,  5  B.  &  A. 
171.(a)  But  here  the  jury  found  that  the  captain  acted  bond,  fide,  and  as  a 
prudent  man  ought  to  do  under  the  circumstances,  and  the  evidence  fully  war- 
ranted the  finding.  (He  then  commented  on  the  evidence,  and  observed  that 
^ere  might  be  circumstances  to  render  it  prudent  for  the  captain  to  enter  a  port 
without  a  pilot  where  the  navigation  usually  required  one,  and  that  it  was  suffi- 
cient in  this  case  that  the  measure,  in  his  judgment,  was  necessary  and  proper.) 

Joshua  EvanSf  contrd.  It  is  clearly  established  law,  that  where  there  are 
pilots,  and  the  navigation  requires  one,  a  shipgoing  without  one  is  not  seaworthy. 
Iaw  v.  Hollingsworth,  7  T.  R.  160.  Lord  Kenyon  there  says, "  It  is  one  of  the 
Uiings  implied  in  contracts  of  this  kind  (policies  of  insurance),  that  there  shall 
be  some  person  on  board  the  ship,  apparently  qualified  to  navigate  her."  That 
was  the  case  of  a  ship  entering  a  harbour  where  a  pilot  was  required,  and  is 
therefore  in  point.  Lord  Tenterden,  in  his  treatise  on  the  Law  of  Merchant 
Ships  and  Seamen  (p.  148),  speaking  of  pilots  established  at  places  in  this  coun- 
try, says  that,  in  general,  the  master  of  a  ship  engaged  in  a  foreign  trade  must 
^AgA-i  put  a  ship  under  the  ^charge  of  such  a  pilot,  both  in  his  outward  and 
^  homeward  voyage,  within  the  limits  of  every  such  establishment.  £x- 
ireme  necessity  only  could  justify  the  entering  of  a  port  without  a  pilot.  (He 
then  commented  on  the  evidence,  and  contended  that  the  proceeding  of  the  cap- 
tun  in  this  respect  was  neither  necessary  or  proper.) 

Lord  Tjbntxbdsn,  C.  J.    The  rule  for  a  new  trial  must  be  discharged.  If  the 

(a)  Jknd  IM  Bidi^  w.  PiDtlud,  7  B.  *  C.  US. 
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loss  happened  even  in  consequence  of  the  mistake  of  the  master  (provided  he 
were  a  person  of  competent  skill  at  the  time  when  the  policy  was  effected),  the 
underwriters  are  chargeable.     The  case  therfore  was  left  to  the  jury  most  &Yoar- 
ably  for  the  defendant ;  and  at  all  events  he  will  not  be  entitled  to  a  new  trial, 
unless  it  be  on  the  ground  that  the  master  was  bound  by  law  not  to  enter  the 
harbour  without  a  pilot.     Law  v,  Hollingsworth  was  the  case  of  a  ship  home- 
ward bound  to  the  port  of  London,  and  which  had  received  a  pilot  at  Orfordness, 
but  dropped  him  before  she  reached  her  moorings  in  the  river  Thames ;  after 
which^  before  she  was  safely  moored,  an  accident  happened,  and  the  vessel  was 
sunk.     It  may  be  conceded|  that  a  vessel  coming  out  of  a  harbour  must  have  a 
pilot,  because  the  captain  has  it  in  his  power  always  to  procure  one ;  but  it  seems 
to  me  that  if  the  master  of  a  vessel  arriving  off  a  port  use  due  diligence  to 
obtain  a  pilot,  he  does  all  that  can  be  required  by  law.     Here  the  vessel  arrived 
off  Sierra  Leone  about  three  in  the  afternoon  :  the  captain  hoisted  signals  for  a 
pilot ;  and  at  ten  no  boat  or  pilot  had  come  off.     It  seems  to  me  that,  upon  the 
evidence,  the  master  did  use  due  diligence  to  obtain  a  pilot,  and  having  so 
*done,  it  was  competent  to  him  to  exercise  his  discretion,  whether  it  were  pftooo 
better  to  run  the  risk  of  entering  the  harbour  without  one,  or  to  wait  till  ^ 
the  following  day  for  a  pilot.     Here,  acting  to  the  best  of  his  judgment,  he 
attempted  to  enter  the  harbour  without  one,  and  in  so  doing  the  vessel  was  lost; 
and  I  think  that  the  underwriters  are  liable  for  a  loss  happening  under  these 
circumstances.     By  so  holding,  I  think  we  shall  not  establish  any  rule  which 
can  operate  to  the  prejudice  of  the  public^  assuming,  as  we  do,  that  the  captain 
was  a  person  of  competent  skill. 

LiTTLEDALE,  J.  It  was  the  duty  of  the  master  to  use  due  diHgenoe  to  pro- 
cure a  pilot  ]  and  having  done  so  without  effect,  it  wa^  then  competent  to  him 
to  exercise  his  discretion,  whether  it  would  be  better  to  go  into  the  harbour 
without  one  or  remain  where  he  was.  There  may  undoubtedly  be  circumstances 
which  render  it  more  fit  to  run  the  risk  of  entering  a  port  without  a  pilot,  than 
to  remain  outside  of  port.  Here  there  was  contradictory  evidence  as  to  the 
propriety  of  the  measure  adopted  by  the  captain.  But  if  he  was  a  man  of  com- 
petent skill,  and  acted  bond,  fide,  though  erroneously,  in  attempting  to  enter  the 
harbour  without  a  pilot,  and  the  ship  was  thereby  lost,  the  underwriters  are  not 
discharged. 

Parke,  J.  The  rule  of  law  is,  that  the  assured  is  bound  to  have  the  ship 
seaworthy  at  the  commencement  of  the  risk.  He  is  bound,  therefore,  to  have  a 
sufficient  crew,  and  a  master  of  competent  skill  and  ability  to  navigate  her,  at 
the  commencement  of  the  voyage ;  and  if  she  sail  from  a  port  where  there  is  an 
^establishment  of  pilots,  and  the  nature  of  the  navigation  requires  one,  r^ooA 
the  master  must  take  a  pilot  on  board.  So  if  in  the  course  of  her  ^ 
voyage  the  master  arrive  in  a  port  or  place  where  a  pilot  is  necessary,  and  take 
one  on  board,  he  ought  not  to  dismiss  him  before  the  necessity  has  ceased,  Law 
V.  Hollingsworth,  7  T.  R.  160.  But  if  a  vessel  sails  to  a  port  where  the  estab- 
lishment is  such  that  it  is  not  always  possible  to  procure  the  assistance  of  a  pilot 
before  the  vessel  enters  into  the  difficult  part  of  the  navigation,  then,  as  the  law 
compels  no  one  to  perform  impossibilities,  all  that  it  can  require  in  such  a  case 
is,  that  the  master  use  all  reasonable  efforts  to  obtain  one.  If  such  efforts  are 
used  and  fail  of  success,  I  do  not  think  it  material  that  in  the  exercise  of  his 
discretion  in  the  navigation  of  the  ship,  in  the  absence  of  a  pilot,  the  master 
afterwards  commits  an  error  by  which  a  loss  is  incurred,  any  more  than  if  he 
does  so  in  any  other  part  of  the  voyage,  always  supposing  that  he  is  a  person  of 
competent  skill  and  ability.  In  this  respect  the  case  falls  within  the  principle 
of  the  decisions  in  Busk  v.  The  Royal  Exchange  Assurance  Company,  2  B.  & 
A.  73,  and  Walker  v.  Maitland,  5  B.  &  A.  171.  In  another  action  on  this 
policy,  tried  before  me  at  Lancaster,  at  the  Spring  assizes  1830, 1  left  two  ques- 
tions to  the  jury  3  first,  whether,  by  the  law  or  usage  of  Sierra  Leone,  a  pilot  was 
required  ?  and,  secondly,  whether  the  captain  made  all  reasonable  efforts  to 
obtain  one,  and  not  being  able  to  do  bO;  conducted  himself  as  a  man  of  rea^ona* 
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ble  pradenoe,  care,  and  Bkill,  ought  to  have  done?  The  jury  found  a  verdict 
for  the  phdntiff|  which  the  Court,  on  a  motion  for  a  rule  nisi  for  a  new  trial, 
^Qoe-i  refused  to  disturb.  ^I  was  bj  no  means  satisfied  that,  in  leaving  the 
^  latter  part  of  the  second  question  to  the  jury,  I  did  not  put  the  case 
more  favourably  than  I  should  have  done  for  the  defendant ;  and  upon  subse- 

2uent  reflection  I  was  satisfied  that  I  did,  for  the  reasons  I  have  before  stated. 
Q  the  present  case,  also,  it  seems  to  me  that  the  question  was  left  too  favoura^ 
bly  for  the  defendant ;  but  at  all  events  there  was  evidence  on  both  sides,  and 
the  jury  having  decided  upon  that  evidenoCi  I  think  the  verdict  ought  not  to  ho 
disturbed.  Rule  discharged  (a) 

(a)  Pattksoh,  J,,  having  been  counsel  in  the  caase,  gave  no  opinion. 


DE  LA  CHAUMETTE  v.  The  Bank  of  ENGLAND.     Ma^/  6.(a) 

A  {nromlMory  note  payable  to  the  bearer,  made  in  England ;  is  by  the  statute  of  3  A  4  Anne,  e. 

9,  transferable  by  delivery  in  a  foreign  country. 

Trover  for  a  bank  note.  Plea,  not  guilty.  At  the  trial  before  Lord  Ten- 
terden,  C.  J.,  at  the  London  sittings  after  Michaelmas  term  1829,  the  jury 
found  a  special  verdict,  setting  out  the  following  facts : — One  George  Basel  ton, 
on  the  28  th  of  February,  1826,  was  lawfully  possessed  of  the  bank  note  in  the 
declaration  mentioned ;  and  whilst  he  was  so  possessed  thereof,  some  person  or 
person  to  the  jurors  unknown,  on  the  day  and  year  last  aforesaid,  feloniously 
stole,  took,  and  carried  away  the  same  from  the  said  George  Haselton.  The 
said  Bank  of  England  note  afterwards  was  in  the  hands  of  M.  Emerigue,  a 
money  changer  of  respectability,  and  of  great  business  at  Paris,  in  the  kingdom 
*^R61   ^^  France.     Messrs.  Odier  and  '^uo.,  bankers  at  Paris,  being  desirous  of 

-^  making  a  remittance  of  English  money  from  Paris  to  the  plaintiff,  L.  A. 
De  la  Chaumette  (who  then  resid^  and  carried  on  the  trade  of  a  merchant  in 
London,  and  to  whom  Odier  and  Co.  were  then  indebted  in  respect  of  transac- 
tions in  business  between  them,  in  the  cum  of  1700Z.)  afterwards,  on  the  21st 
day  of  May,  1827,  purchased  from  the  said  M.  Emerigue  for  that  purpose, 
among  other  English  money,  the  said  bank  note,  in  the  usual  course  of  business, 
and  for  a  valuable  consideration,  computed  at  the  then  rate  of  exchange  between 
Paris  and  London.  Odier  and  Co.  afterwards,  on  the  22d  day  of  May  in  the 
same  year,  in  the  regular  course  of  business,  remitted,  on  the  general  account^ 
the  sum  of  1008^.  in  English  money  and  bank  notes,  whereof  the  bank  note,  so 
purchased  as  aforesaid,  was  one,  from  Paris  to  L.  A.  De  la  Chaumette,  then 
being  in  London,  who  received  into  possession  the  last-mentioned  Bank  of 
England  note,  and  retained  the  same  in  his  possession  from  thence  continually, 
until  and  at  the  time  of  the  conversion  and  disposal  of  the  same,  hereafter  men-^ 
tioned.  At  the  respective  times  of  the  aforesaid  purchase  and  remittance  it  was 
the  practice  for  persons  travelling  from  this  country  into  France  to  take,  for  the 
purpose  of  paying  their  expenses,  bank  notes ;  and  for  persons  residing  or  domi- 
ciled in  France  to  receive  the  same  in  payment.  At  the  respective  times  of  the 
aforesaid  purchase  and  remittance,  it  was  also  the  usual  practice  in  Paris  for 
bankers  or  other  persons  to  make  remittances  from  Paris  to  persons  residing  in 
England,  in  English  money  and  bank  notes;  and  for  the  purpose  of  making 
such  remittances,  to  purchase  of  the  money  changers  in  Paris,  at  the  rate  of 
i^oj-\  exchange  between  Paris  and  London  for  *the  time  being,  English  money 

■*  and  bank  notes.  After  the  bank  note  in  the  declaration  mentioned  had 
been  so  remitted  as  aforesaid,  and  the  said  L.  A.  De  la  Chaumette  had  there* 
jpon  become  possessed  of  the  same  in  manner  aforesaid,  the  said  governor  and 

(a)  Bee  the  former  oaao  between  the  Mine  parties,  9  B.  A  0. 208. 
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oompany,  at  the  request  and  inatanoe  of  the  saSd  George  HaBehcniy  oonyerted 
and  disposed  of  the  same  to  their  own  use. 

The  case  was  now  argued  bj 

Flatt  for  the  pUuntin.  The  general  rule  as  to  a  bill  or  note  assignable  by  de- 
livery, and  lost  by  theft  or  accident,  is,  that  the  thief  or  finder  may  oonfer  a  title 
by  transferring  it  (though  if  it  be  assignable  by  endorsement  he  cannot) ;  Mil- 
ler V.  Bace,  1  Burr.  452,  Grant  v.  Yaughan,  3  Burr.  1516,  Peacock  v.  Bhodes, 
Doug.  611 :  and  the  transferee  has  a  good  title  to  it,  provided  it  came  into  his 
possession  bon&  fide,  and  for  a  valuable  consideration.  Here  it  is  found  that 
Odier  and  Co.  took  the  promissory  note  in  the  ordinary  course  of  transfer. 
FPabke,  J.  It  is  not  found  that  the  promissory  note  was  transferred  in  France.] 
That  is  not  disputed.     (He  was  then  stopped  by  the  Court.) 

FoUett,  conird.  The  rule  relied  upon  applies  to  negotiable  instruments.  J£ 
this  was  a  negotiable  instrument  in  France,  and  the  plaintiff  gave  value  for  it, 
he  might  sue  on  it,  notwithstanding  the  fact  of  itiS  having  been  stolen.  If  it 
was  not  a  negotiable  instrument  there,  but  a  mere  chattel  or  security,  like  a  bond 
or  note  not  negotiable,  no  property  passed  by  the  delivery,  but  it  remains  in 
Haselton,  from  whom  it  was  stolen,  because  the  property  in  such  '^a  chat-  r^ooo 
tel  is  not  altered,  exdept  by  sale  in  market  overt.  Now  a  promissory  ^ 
note  is  not  negotiable  by  the  custom  of  merchants,  but  was  made  so  in  this 
country  by  the  statute  3  &  4  Anne,  o.  9.  The  question  here  is  not,  whether 
that  statute  applies  to  render  notes  made  in  a  foreign  country  transferable  in 
England  when  endorsed  in  this  country,  as  in  Milne  v,  Graham,  1  B.  &  C  192, 
Bentley  v.  Northouse,  1  M.  &  M.  66,  but  whether  a  promissory  note  made  in 
this  country  and  endorsed  or  delivered  abroad  passes  by  soch  endorsement  or 
delivery.  Before  the  statute  of  Anne,  a  promissory  note  was  only  evidence  of  a 
debt,  and  not  a  nesotiable  security,  Buller  v.  Cripps,  6  Mod.  29.  It  was  not 
transferable  by  enobrsement  or  delivery.  The  preamble  of  the  statute  of  Anne 
shows  that  was  the  state  of  the  law.  That  statute  makes  promissory  notes  nego- 
tiable in  England,  in  the  same  manner  as  inland  bills  of  exchange.  It  therefore 
makes  them  transferable  by  endorsement  in  England ;  but  in  France,  or  any 
other  country,  a  promissory  note  would  continue  what  it  was  before  the  statate, 
a  mere  chattel.  In  Carr  v.  Shaw,  B.  B.  H.  39  G.  3,  Bayley  on  Bills,  5th  ed., 
p.  26,  the  Court  intimated  a  strong  opinion  that  the  statute  did  not  apply  to 
foreign  bills.  In  Milne  v,  Graham,  and  in  Bentley  v.  Korthonse,  a  forei^  note 
was  held  to  be  negotiable  in  England  by  endorsement,  because  the  statute  made 
all  promissory  notes  transferable  in  England.  But  the  act  did  not,  and  oonli 
not,  make  them  transferable  in  a  foreign  country.  It  is  not  found  what  the 
law  of  France  is;  and  in  the  absence  of  proof  to  the  contrary,  which  the  pkia- 
tiff  ought  to  have  given,  it  may  be  assumed  that  the  law  of  France  does  not  r^togo 
authorize  *the  transfer  of  a  promissory  note  by  endorsement  or  delivery.   ■• 

Lord  Tenterden,  C.  J.  An  inland  bill  of  exchange  was  transferable  here 
before  the  statute  of  Anne,  by  the  custom  of  merchants,  which  was  part  of  the 
common  law  introduced  into  this  country,  in  consequence  of  the  practice  in  other 
eountries.  If  an  inland  bill  of  exchange,  drawn  and  accepted  in  England,  gets 
to  Paris,  it  is  undoubtedly  negotiable  th^re  by  the  custom  of  merchants ;  and  if 
so,  what  is  the  effect  of  the  statute  of  Anne  as  to  promissory  notes  ?  It  expressly 
recites,  that  it  was  passed  to  the  intent  to  encourage  trade  and  commerce,  which 
would  be  much  advanced,  if  such  notes  should  have  the  same  effect  as  inland 
bills  of  exchange,  and  should  be  negotiated  in  like  manner.  The  object  clearly 
was  to  make  promissory  notes  negotiable  like  English  bilb.  If,  therefore, 
English  bills  of  exchange  were  negotiable  when  abroad,  these  notes  ought  to  be 
so  likewise,  in  order  to  satisfy  the  mtention  of  the  legislature;  and  I  find  nothing 
in  the  enacting  part  of  the  statute  to  restrain  their  negotiability  to  England. 
A  note  payable  to  bearer,  therefore,  is  transferable  abroad  just  as  an  Engli^  bill 
of  exchange  drawn  in  England,  and  remitted  to  a  foreign  country,  would  be.  It 
may  be  true  that  great  injury  has  been  suffered  of  late  by  the  facility  enjoyed  of 
sending  stolen  notes  abroad;  but,  on  the  othw  hand,  the  negotiability  of  &gl»h 
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notes  in  foreign  conntriea  is  a  great  oonTonience,  as  it  saves  the  neoessihr 
of  canjing  abroad  specie.  The  judgment  of  the  Court  must  be  for  the  plaintiff. 
^oQA-i  ^LiTTLEDALE,  J.  The  Statute  makes  promissory  notes  transferable  in 
''  the  same  manner  aa  inland  bills  of  exchange ;  and  it  seems  to  me,  there- 
fore, that  it  makes  them  transferable  in  a  foreign  countiy  in  the  same  manner  a3 
inland  bills  undoubtedly  are  by  the  custom  of  merchants.  It  follows  that,  sinoo 
ike  statute,  a  note  made  in  England,  assignable  by  deliveiy,  will  pass  as  currency 
abroad  as  well  as  here. 

Paeke,  J.  The  question  is  whether  the  plaintiff  had  the  Ittal  interest  in 
this  promissory  note  7  and  I  have  not  the  least  doubt  that  he  had  by  the  express 
words  of  the  statute  of  Anne.  That  statute  enacts,  that  all  notes  in  writing, 
whereby  any  person  promises  to  pay  to  any  other  person  or  persons,  his,  her,  or 
their  order,  or  unto  hearevy  any  sum  of  money  mentioned  in  such  note,  shall  h% 
construed  to  be  by  virtue  thereof  due  and  payable  to  any  such  person  to  whom 
the  same  is  made  payable,  and  also  every  such  note  shall  be  assignable  or 
endorsable  over  in  the  same  manner  as  inland  bills  of  exchange  are  or  may  be, 
according  to  the  custom  of  merchants.  Here,  therefore,  whoever  was  the  bearer 
of  the  note  may  sue,  unless  it  be  shown  that  the  note  was  not  obtained  bon&  fide, 
and  for  valuable  consideration.  It  was  so  obtained  here,  and  it  comes,  therefore^ 
within  the  express  words  of  the  statute.  A  holder  of  an  inland  bill,  endorsed  to 
him  in  France,  would  undoubtedly  be  entitled  to  recover  on  it.  If  the  effect  of 
the  statute  were  to  make  promissory  notes  transferable  in  England  only,  the 
circulation  of  such  notes  as  this  would  be  much  impeded,  for  the  property  in  a 
bank  note  (remitted  to  a  foreign  country)  would  always  remain  in  that  person 
*S011  ^^^  ^^  ^^^  ^^^  bearer  in  England ;  and  *it  might  be  extremely  difficult 
^  to  say  who  he  was.  I  think  that  this  note  was  transferable  in  France  by 
delivery ;  and  it  is  very  beneficial  to  the  Bank  that  that  should  be  so ;  for  it  is 
their  interest  that  their  notes  should  have  the  most  extensive  circulation. 

Patteson,  J.  The  question  between  the  parties  is  reduced  to  this,  whether 
a  note  made  in  England  can  be  transferred  in  a  foreign  country  1  There  is  no 
limitation  in  this  respect  by  the  statute  of  Anne,  for  notes  are  made  transferable 
in  the  same  manner  as  inland  bills  of  exchange.  And  as  an  inland  bill  of 
exchange  (remitted  to  a  foreign  country)  would  be  neffotiable  by  the  custom  of 
merchants,  it  follows  that  promissory  notes  are  so  by  3ie  statute. 

Judgment  for  the  plaintiff,  (a) 

(«)  See  Brown  «.  Quraden,  4  T.  B.  148. 


The  KlXa  V.  The  Justices  of  PEMBROKESHIRE.    May  7. 

VThen  the  sessiooB  on  det«niiiiiing  an  i^)peftl  hare  granted  a  ease,  bat  none  has  been  stated,  the 
Conri  will,  under  some  eircnmstances,  (Urect  a  mandamus  to  the  jusUces  who  heard  the  appeal^ 
to  state  a  case. 

But  not  where  it  is  clear  that  such  a  proceeding  could  lead  to  no  result;  as  where  the  chairman, 
in  consequence  of  his  own  opinion  and  that  of  the  Court  upon  the  facts,  refused  t«  sign  any 
statement  but  one  which  would  hare  excluded  the  pofait  of  law  relied  upon  bjr  the  partj  demand- 
ing a  ease. 

Campbell  had  obtained  a  rule  nisi  for  a  mandamus  to  the  justices  of  Pem- 
brokeshire to  state  a  special  case  for  the  opinion  of  this  Court,  pursuaot  to  an 
order  of  sessions  made  on  hearing  an  appeal  against  an  order  of  removal  from 
Narberth  to  Llanbody,  and  to  return  the  case  so  stated  into  this  Court.  It 
*3d21  ^PP^^  ^7  ^^®  affidavits  in  support  of  the  rule,  that  the  appeal  *cam9 
-^  on  to  be  tried  at  the  Midsummer  quarter  sessions  for  Pembrokeshire,  in 
1830,  when,  after  hearing  contradictory  evidence  on  behalf  of  the  two  parties 
on  a  <mestion  of  settlement  by  renting  a  tenement,  the  Court  confirmed  the 
Older;  but,  being  requested  to  grant  a  case,  did  so  in  general  terms,  and  with** 
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<mt  reference  to  any  specific  point.  The  attorneys  could  not  agree  in  drawing 
np  a  case ;  and,  upon  their  waiting  on  the  chairman  in  order  that  he  might  setde 
the  statements  they  had  prepared,  he  said  he  could  not  sign  any  case  by  which 
it  should  not  appear  that  the  Court  had  decided  in  favour  of  the  respondents  (m 
the  facts,  independent  of  the  kw.  The  appellants'  attorney  declined  taking  a 
case  so  stated. 

John  Evans  now  showed  cause ;  and  it  appeared  hy  the  affidavits  against  the 
rule,  that  the  question  of  law  which  the  appellants  wished  to  bring  before  this 
Court  regarded  the  effect  of  a  supposed  agreement  between  the  pauper  and  the 
landlord  of  the  tenement,  that  certain  repairs  to  be  done  by  the  pauper  (and 
which  it  was  alleged  he  had  afterwards  done)  should  be  allowed  in  Ueu  of  rent : 
but  it  seemed  that  the  justices  at  sessions,  although  thev  granted  the  case,  had 
been  of  opinion,  upon  Uxe  evidence,  that  the  agreement  had  not  been  made,  nor 
the  repairs  done ;  and  the  chairman  would  not  sign  any  statement  to  a  different 
effect. 

Lord  Tenterden,  C.  J.  The  justices  have  confirmed  the  order,  sabject  to  a 
case.  That  is  no  confirmation,  unless  a  case  be  stated.  All  we  can  do,  under 
the  circumstances,  is  to  require  them  to  enter  continuances,  and  hear  the  appeal. 
I  do  not  see  how  we  can  order  them  to  state  a  case. 

♦The  rest  of  the  Court  concurred.  [*393 

Rule  discharged. 

On  a  subsequent  day  in  the  term,  Campbell  mentioned  to  the  Coort  a  case, 
The  King  v.  The  Earl  of  Effingham  and  Others  (^determined  in  Hilary  tern 
1782),  of  which  he  had  obtained  a  note  taken  by  the  late  Mr.  Dealtry,  and  in 
which  the  Court  eranted  a  mandamus  to  the  justices  present  at  the  last  Bradford 
(West  Riding  of  lorkshire)  sessions,  to  state  a  case. 

Lord  Tenterden,  C.  J.  I  admit  that  there  may  be  instances  in  which  sncb 
a  mandamus  may  issue;  but  not  that  it  ousht  to  go  upon  the  present  application. 
Here  the  case,  if  stated,  could  come  to  nothing.  The  facts  are  for  the  judgment 
of  the  sessions ;  and,  under  the  circumstances  disclosed,  it  would  evidently  be 
useless  to  call  upon  them  for  a  case,  (a) 

(a)  The  reporters  haTO  been  favonred  by  Mr.  Dealtry  with  a  copy  of  the  note  abore  referred 
to,  which  \A  in  substaaee  ai  follows : — 

The  KINO  v.  the  Right  Hon.  the  Earl  of  EFFINaHAM  and  Others.    (Michaelmas 

Term,  1781.) 

Motion  by  /.  P,  Hevvood  for  a  mandamas  to  the  Earl  of  Effingham,  Henry  Wickbam,  Bsqidr^ 
Henry  Wood,  D.  D.,  Henry  Zouch,  clerk,  Pemberton  Milnes,  Esquire,  Sir  Watts  Horton,  Bsrt, 
and  Joshua  Horton,  Esquire,  justices,  Ac,  for  the  West  Riding  of  Yorkshire,  commanding  then 
to  state  a  special  case  on  an  appeal  between  the  inhabitants  of  Northowram  and  the  inhabiUnU 
of  Hipperholme,  determined  by  them  at  sessions,  13th  of  July  last:  on  affidavit  that,  the  order 
being  affirmed,  the  appellants  desired  a  special  case  to  be  stated,  which  the  sessions  unanimoody 
consented  to ;  and  Mr.  Hey  wood,  counsel  for  the  appellants,  drew  the  case ;  and  in  the  afternoon 
both  counsel  tendered  the  case  to  the  sessions  for  their  approbation.  Mr.  Wickham  and  Jfr* 
Horton,  who  Joined  in  making  the  original  order,  and  Sir  Watts  Horton,  who  had  an  estate  is 
each  parish,  and  therefore  declined  giving  any  opinion  in  the  morning,  were  the  only  justices 
remaining,  when  Sir  W.  H.  refused  to  permit  Uie  case  to  be  stated ;  and  he  being  joined  by  Hi. 
Horton,  no  case  was  stated. 

*Lord  Mansfield  doubted  whether  a  mandamus  could  go  to  compel  justices  to  state   p394 
a  case ;  but  Mr.  J.  Bullbr  saying,  that  in  this  instance  the  court  of  quarter  sessions 
had  actually  agreed  to  state  one,  but  Sir  W.  H.  prevented  it,  a  rule  nisi  was  granted. 

Hilary  term,  1782. 

Mr.  Fe€truley,  and  Mr.  Punning  showed  cause,  on  affidavits,  in  which  it  was  represented  thsl 
the  case  bad  not  been  regularly  granted,  but  that  some  of  the  justices  had  said  a  case  might  b« 
stated  if  counsel  could  agree  upon  one ;  that  counsel  had  not  agreed,  and  that  no  directions  (ot 
a  case  had  been  given  to  the  clerk  of  the  peace.  The  AUorney-General,  and  Mr.  Heyitaod,  ip 
reply,  said,  that  the  case  had  been  properly  granted,  and  that  the  justices  were  willing  tb*t  it 
should  be  stated,*  and  the  Atioruey-Oentral  mentioned  that  an  instance  had  occuried  in  which s 
mandamus  bad  been  granted,  when  the  respondents  would  not  consent  to  the  stiting  of  a  case. 

Lord  Maxsfibld  ordered  the  case  annexed  to  the  affidavits  in  support  of  the  rnle  to  be  res^f ; 
and,  it  being  read,  asked  Mr.  Fearuley  what  facts  in  the  case  he  could  controvert?  Mr.  FearnUf 
tiud  he  had  not  seen  the  case  at  the  sessions,  and  was  not  prepared  now  to  go  into  the  truth  of  the 
faots.  Mr.  Heywood  observed,  that  though  the  case  was  annexed  to  Mr.  Parker's  affidavit,  noos 
•f  the  justices  showing  cause  had  denied  any  faet  in  it    Lord  Maxbfisld  said  there  had  bees  ■ 


394] 


2  Babkewall  &  Adolphus.  169 


misafidentnnding;  thoro  did  not  tMm  to  be  tMf  eontrarietj  of  facte,  and  the  mandAmns  auut 
go.    Mr.  FeanUof  acked  whether  the  jastices  moBt  re-examine  the  witnesses  ? 

Lord  MAHsnsLD.  They  must  do  it  in  order  to  know  what  ease  to  return,  if  there  is  a  differenc* 
Ahoat  the  facta. 

In  Easter  term  17S3,  a  return  was  made,  stating  a  special  case,  and  stating  also  that  the  sessions 
liad  discharged  the  order  of  two  jnstioes ;  and  Mr.  Htyyoood  obtained  a  rule  nisi  for  affirming  this 
last-mentioned  order  of  sessions ;  which  rule  was  afterwards  made  absolute,  no  cause  being  shown. 


^395]        ^ALDRIDaE  v.  HAINES  and  Seven  Others.    May  9. 

In  an  acUon  of  trespass  against  oommissioners  of  a  court  of  request  and  their  officer  for  taking 
goods,  the  defendants  justified,  alleging,  that  at  the  court  holden  by  them  pursuant  to  statute, 
the  plmntiff  committed  a  contempt,  and  thereupon  the  defendants  who  were  commissioners 
imposed  a  fine  upon  him,  and  issued  their  warrant  to  the  other  defendant,  the  officer,  to  levy 
it,  by  Tirtne  of  which  he  seised,  Ac  It  was  proved  that  the  commissioners  were  acUng  in  their 
jurisdiction,  that  a  conviction  and  warrant  produced  were  signed  by  them,  and  that  tbef  other 
defendant  was  their  officer;  and  in  proof  of  the  contempt  and  proceedings  thereupon,  the  con- 
viction of  the  plaintiff,  and  the  warrant  to  levy  the  fine  were  put  in :  Held,  Uiat  although  the 
pleas  stated  as  a  substantive  fact  that  the  plaintiff  had  been  guilty  of  a  contempt,  and  not 
merely  that  he  had  been  oonvicted,  the  fact  of  contempt  could  not  be  inquired  into ;  for  the 
allegation  of  it  might  be  njected  as  unnecessary,  and  the  conviction  and  warrant  were  plead- 
ed, and  these,  appearing  to  have  issued  ih»m  a  competent  jurisdiction,  were  conclusive  of  the 
facts  stated  in  them. 

The  aet  empowered  the  oommissioners  to  fine  any  person  who  should  contemptuously  and  wilfUIy 
inault  or  abuse  them.  One  of  ^e  pleas  stated,  that  the  plaintiff  contemptuously,  Ac,  insulted 
the  commissioners  by  accusing  them  of  ii^ustice ;  the  conviction  stated  this  in  similar  terms, 
bat  added,  "and  by  calling  Bfr.  O.  S.,  who  was  then  attending  in  the  court,  an  infamous  liar :" 
Held,  no  variance,  as  the  latter  statement  might  be  rejected. 

The  statute  provided,  that  it  should  be  lawful  for  the  seijeant,  by  order  of  the  court,  to  apprehend 
the  person  guilty  of  contempt,  and  that  the  court  should  (Aeit  proceed  to  fine,  Ac.  The  convic- 
tion merely  stated  that  Uie  plaintiff  was  apprehended ;  but  it  appearing  by  the  narrative  that 
the  apprehension  must  have  been  in  presence  of  the  commissioners,  who  afterwards  proceeded 
to  fine :  Held,  that  their  order  might  be  inferred. 

The  court  was,  by  the  statute,  to  be  holden  only  on  Tuesdays.  The  warrant  was  headed  as  if 
made  at  a  court  holden  on  that  day,  when  the  fine  was  in  fact  imposed;  but  it  purported  to  be 
signed  and  sealed  on  the  next  day :  Held,  no  objection. 

Trespass  for  seizings  taking  away^  and  converting  the  plaintiff's  goods. 
Picas, — first,  not  guilty;  seconcDv,  that  seven  of  the  defendants  (not  including 
Haines)  were  commissioners  for  the  recovery  of  small  dehts  within  the  hundreds 
of  Westbury,  Warminster,  Heytesbury,  and  Damerham  South,  in  the  county  of 
Wilts,  acting  under  a  statute  of  48  G.  3 ;  and  that  they,  being  such  commis- 
noners,  and  having  taken  the  oath  prescribed  by  the  act,  and  being  duly  qualified 
under  the  same,  l^fore  the  times  when,  &o.,  to  wit,  on  the  28d  of  September, 
1828,  duly  met  and  held  die  said  court  of  requests  at  Warminster,  for  the  pur- 
poses of  the  act;  at  which  court  the  plaintiff,  being  present,  did  then  and  there, 
DefoiB  the  times  when,  &c.,  in  open  court  contemptuously  and  wilfully  insult  the 
^n/»i  said  seven  defendants,  being  such  commissioners,  and  sitting  in  open 
J  *court  as  aforesaid,  by  accusing  them  of  injustice,  hatred,  malice,  and 
corruption  in  their  proceedings  in  the  said  court ;  and  thereupon  the  defendant 
Haines,  being  seijeant  of  the  court,  duly  appointed  under  the  act,  by  order  of 
the  other  defendants,  being  such  commissioners,  and  holding  such  court  as  afore- 
said, took  the  plaintiff  into  custody ;  and  the  other  defendants,  being,  &c.,  and 
holding  such  court,  did  then  and  there,  from  their  own  view  and  knowledge  of 
what  passed,  examine  into  the  said  insult  of  the  plaintiff,  and  after  such  exami- 
nation thereof,  to  wit,  on  the  day  and  year  aforesaid,  at  Warminster  aforesaid, 
duly  imposed  a  certain  fine  ^to  wit,  of  10^.)  upon  the  plaintiff  for  Lis  said  offence, 
whereof  he  then  and  there  nad  due  notice,  and  was  duly  requested  forthwith  to 
pay  such  fine;  that  the  plaintiff  did  not  pay  the  same,  and  thereupon  the  seven 
first-mentioned  defendants,  being  commissioners,  &c.,  on  the  day  and  year  afore- 
laid,  at  Warminster,  duly  made  and  issued  their  warrant  in  writing  under  their 
hands  and  seals,  directed  to  Haines,  so  bein^  such  seijeant,  &c.,  and  thereby 
ordered  him  to  levy  the  fine,  with  costs,  by  distress  and  sale  of  the  plaintiff's 
Vol.  XXn.— 22  P 
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goods,  rendering  the  overplufl,  if  any,  to  him,  and  to  make  due  retom  thereof  al 
the  then  next  court  to  be  holden  at  Wanninster;  that  the  warrant  afterwards, 
and  before  the  times  when,  &c.,  to  wit,  on  the  said  23d  of  September,  at  War* 
minstor,  was  duly  delivered  by  the  said  seven  defeudante  to  Haines,  then  being 
such  Serjeant,  to  be  executed ;  by  virtue  of  which  warrant  he,  being  each  Ser- 
jeant, seized  and  detained  the  goods  as  a  distress  for  the  fine,  l^e  third  plea, 
was  similar,  except  in  stating  that  the  plaintiff  insulted  and  abused  J.  B.,  one 
of  the  commissioners,  by  saying  of  him  in  open  court,  that  he  came  to  r^ooT 
'^'uphold  the  corruption  and  mjustice  there  practised.  The  replication  to  ^ 
the  special  pleas  was  de  injuria.  At  the  trial,  before  Gaselee,  J.,  at  the  Wilt- 
shire Spring  assises,  1829,  a  verdict  was  found  for  the  plaintiff  against  all  the 
defendants,  with  10^.  damages,  subject  to  the  opinion  of  this  Court  on  the  fol- 
lowing case : — 

The  alleged  acts  of  trespass  were  admitted  at  the  trial ;  and  in  justificatioQ  of 
them,  the  defendant's  counsel  produced  from  the  crown  office  the  following  docu- 
ment, which  had  been  returned  to  this  Court  in  Michaelmas  term  1828,  in  pur- 
suance of  a  certiorari  obtained  by  the  plaintiff:—* 

"  Be  it  remembered,  that  on  this  23d  day  of  September,  1828,  and  in  the 
ninth  year  of  the  reign  of  our  sovereign  lord  (}eorge  the  Fourth,  Ac.,  at  the  ooort 
of  requests  for  the  hundreds  of  Westbury,  Warminster,  &o.,  in  the  county  of 
Wilts,  holden  at  the  London  Inn  at  Warminster,  on  Tuesday,  the  23d  day  of 
September,  1828,  Biohard  Aldridge  having  been  taken  into  custody  by  the  Ser- 
jeant of  the'  same  court  before  us  Thomas  Down,''  &e.  (the  seven  defendants 
first  above-mentioned),  '^  being  seven  of  the  commissioners  for  the  recovery  of 
small  debts  within  the  said  hundreds  of  Westbury,  &c.,  and  the  commissioners 
present  at  the  said  court  or  meeting,  for  having  on  the  day  above  mentioned,  and 
during  their  sitting  in  the  said  court,  contemptuously  and  wilfdlly  insulted  and 
abused  us  the  said  commissioners  being  then  present  and  sitting  in  the  said  court, 
by  accusing  us  the  said  commissioners  of  injustice,  hatred,  mahoe,  and  oomiption 
in  our  proceedingiB  in  the  said  court,  and  by  calling  Mr.  George  Strode,  who  was 
then  attending  in  the  said  court,  an  infiunous  liar,  &c.     We,  the  said  Thomas 
Down,  &c.,  bemg  such  commissioners  as  ^aforesaid,  having  from  our  own  r^oog 
view  and  knowledge  of  what  then  passed,  examined  into  such  insult,  ■- 
abuse,  and  misbehaviour,  do  convict  the  said  B.  A.  of  the  said  offence,  and  do 
impose  a  fine  of  101.  upon  the  said  R.  A.  lor  hia  said  offence ;  and  do  herebj 
order  and  adjudse  him  to  forfeit  and  forthwith  pay  the  said  fine  of  10^.  for  hia 
said  offence,  such  offence  being  contrary  to  the  provisions  of  an  act  made  in  the 
forty-eighth  year  of  the  reign  St  his  late  majesty  king  Qeorge  the  Third,  intituled 
'  An  Act  for  the  more  easy  and  speedy  recovery  of  small  debts  within  the  hoo« 
dreds  of  Westbury,'  Ac.    And  we  do  adjudse  such  fine  of  10^.  to  be  paid  by  the 
eaid  R.  A.  to  us  the  said  conunissioners,  to  be  distributed  by  us  among  the  poof 
of  the  said  parish  of  Warminster,  in  the  county  aforesaid,  where  the  said  off<niee 
was  committed,  pursuant  to  the  said  act.     Given  under  our  hands  and  seals  die 
day  and  year  aforesaid."     (Signed  and  sealed  by  ti^e  seven  commissioners.) 

The  following  warrant  was  also  produced  from  the  same  custody.  The 
Btetute  48  G.  3,  o.  Ixxxviii.,  therein  referred  to,  was  to  be  taken  as  part  of  the 
case: — 

"  The  court  of  rejquests  for  the  hundreds  of  Westbury,  Warminster,  &c.,  held 
at  the  London  Inn  in  Warminster,  on  Tuesday,  the  23d  day  of  September,  1828. 
Whereas  by  an  act  of  parliament  made  and  passed  in  the  forty-eighth  year,  Ac., 
intituled,  &c.,  it  was  amongst  other  thincs  enacted,  <  That  if  any  person  or  per- 
SOBS  shall  contemptuously  and  wilfully  insult  or  abuse  all,  any,  or  either  of 
the  aaid  commissioners,  or  any  or  either  of  the  officers  of  the  said  court 
tor  the  time  being  during  his  or  their  sitting  or  attendance  in  the  said 
eourt,  or  going  to  or  from  the  said  court,  or  shall  interrupt  or  obstruct  the 
prooeedingB  of  the  said  court,  then  and  in  every  *such  case  it  shall  ^^ooo 
and  may  be  lawful  to  and  for  the  seijeant  or  Serjeants  of  the  said  ^^^ 
eourt,  with  or  without  the  assistance  of  any  other  person  or  persons,  by  the  ordei 
M  tne  said  commissioners,  to  take  such  offender  or  offenders  into  custody,  an(^ 
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iKe  Baid  commissioners  shall  then  examine  into  sach  insult^  abuse,  or  misbehi^ 
Tiour^  either  from  their  own  Tiew  or  knowledge  of  what  passed,  or  by  tke  oath  or 
oaths  of  one  or  more  credible  witness  or  witnesses ;  and  upon  such  insult,  abuse, 
or  misbehayiour  being  duly  proved  as  aforesaid,  it  shall  and  may  be  lawful  to 
and  for  the  said  commissioners,  and  they  are  hereby  authorized  and  empowered 
to  impose  a  fine  not  exceeding  10^.  for  each  and  every  such  offence,  on  each  and 
every  such  offender  or  offenders ;  and  in  case  such  fine  shall  not  be  forthwith 
paid,  such  fine  shall  and  may  be  levied  and  recovered  by  distress  and  sale  of  the 
goods  and  chattels  of  such  offender  or  offenders,  by  warrant  under  the  hands  and 
seals  of  any  three  or  more  of  the  said  commissioners.' ''  (The  remaining  pari 
of  the  clause  directed  the  application  of  the  sum  to  be  levied,  and  gave  power  to 
imprison  in  default  of  sufficient  distress.) 

^'  And  whereas  at  the  court  held  in  pursuance  of  the  said  recited  act  on  the 

day  and  at  the  place  above  mentioned,  Richard  Aldridge,  of  Warminster  afore- 

said,  gentleman,  being  then  present  in  the  said  court,  did  oontemptnously  and 

wilfully  insult  and  abuse  the  said  commissioners  then  sitting  in  the  said  court  r 

and  the  said  commissioners  from  their  own  view  and  knowledge  of  what  passed 

did,  in  pursuance  of  the  directions  of  the  said  act,  and  the  powers  thereby  in 

them  vested,  unanimouslv  impose  a  fine  of  lOL  on  the  said  R.  A.  for  such  insuhi 

*4001  ^^"^'  ^^^  misbehaviour,  but  which  fine  was  not  forthwith  paid  by  the 

-*  said  R.  A.     We,  therefore,  whose  names  are  hereto  subscribed  and  seals 

tiffixed,  being  seven  of  the  commissioners  acting  under  and  by  virtue  of  the 

said  recited  act,  do  by  this  our  warrant  order  and  require  you  to  levy,  by  distress 

and  sale  of  the  goods  and  chattels  of  the  said  R:  A.,  the  sum  of  102.,  being  the 

amount  of  the  fine  so  imposed  on  him  as  aforesaid,  together  with  the  costs  and 

charges  attending  such  distress  and  sale,  and  to  render  the  overplus,  if  any,  after 

deducting  such  fine,  and  the  costs  and  charges  of  such  distress  and  sale,  to  the 

said  R.  A.,  and  make  due  return  hereof  at  the  next  court  to  be  holden  at  the 

LoudvfU  Inn,  in  Warminster  aforesaid.     Hereof  fail  not.     Oiven  under  our 

hands  and  seals,  24th  day  of  September,  1828,  to  Samuel  Haines,  Serjeant  of 

the-  s^d  court;  to  execute.''     (Signed  and  scaled  by  the  same  seven  commis 

sioners.) 

It  was  proved  by  the  clerk  of  the  court  that  the  signatures  were  in  the  hand^ 
uritiDg  of  the  parties ;  that  thev  were,  and  were  acting  and  attending  on  the  court 
as,  commissioners  on  the  28d  of  September,  1828 ;  that  Haines  was  then  serjeant; 
and  that  the  plaintiff  attended  the  court  on  that  day  to  demand  a  rehearing  of  a 
case  in  which  he  was  interested.  The  evidence  rested  here,  it  being  urged  by  the 
defendant's  counsel,  on  an  attempt  made  by  the  other  side  to  crosfrexamine  as  to 
the  circumstances  leading  to  the  imposition  of  the  fine,  that  the  conviction  already 
offered  in  evidence  was  conclusive  as  to  the  facts  therein  stated. 

The  act  directs,  (sect.  10)  that  the  commissioners  shall  enter  in  a  book  aH 
their  judgments,  acts,  orders,  proceedings,  &c.,  relative  to  the  execution  of  the 
powers  vested  in  them  by  the  statute,  and  the  names  of  the  commissioners  present 
*4011  ^^  ^^^  respective  meetings,  such  entries  to  *be  signed  by  the  chairman  of 
^  each  meeting ;  and  that  such  entries,  when  so  signed,  shall  be  allowed  to 
he  read  in  evidence  in  all  courts  in  proof  of  the  proceedings.  It  appeared  that 
Bttch  a  book  of  proceedings  was  kept ;  but  it  was  not  produced  at  the  trial. 
The  case  was  argued  in  the  present  term,  by 

BantotD  for  the  plaintiff.  The  question  will  be,  first,  whether  the  documents 
produced  at  the  trial  are  conclusive  of  the  facts  therein  stated ;  and,  secondly, 
whether,  if  they  are  so,  they  support  the  pleas.  It  is  an  established  rule,  that 
liothing  Bhall  be  intended  to  be  out  of  the  jurisdiction  of  a  superior  court  but 
uiat  which  specially  appears  to  be  so,  or  anything  within  the  jurisdiction  of  an 
iQferior  court  but  that  which  is  so  expressly  alleged.  Peacock  v.  Bell,  1  Saund. 
<45.  ^Q^^  2|g  f^  ii^Q  fu^i  question,  it  is  not  proved  by  the  document  given  in 
^dence  and  called  a  conviction,  that  any  conviction  really  took  place.  No 
^ogy  can  be  drawn  from  the  case  of  adjudications  by  justices  of  the  peaee; 
uiese  commissioners  are  not  properly  magistrates,  and  have  no  general  authority 
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to  convict,  but  only  a  limited  power  in  certain  cases.  And  even  snpposing  ^e 
analogy  to  exist,  still,  where  a  conviction  by  magistrates  is  offered  in  evidence, 
the  opposite  party  may  traverse  two  facts :  that  Uie  magistrates  had  jurisdiction 
in  the  particular  case,  and  that  they  did  actually  convict.  Lord  Kenyon  appears 
to  allow  this  in  Bex  v.  Barker,  1  East,  185,  where  he  says  that  justices  mij 
return  their  convictions  in  a  more  formal  shape  than  that  in  which  they  are 
originally  drawn  up,  "provided  the  facts  will  warrant  *them  in  stating  ^^rp 
what  they  do."  In  that  case  tbe  facts  which  gave  jurisdiction  were  not  ^  " 
disputed,  nor  the  fact  of  the  conviction  itself.  Here  both  are  in  issue.  If  the 
circumstances  giving  jurisdiction  were  clear,  and  the  conviction  itself  unqocs- 
tioned,  it  may  be  admitted  that  the  document  would  then  be  evidence  of  the  faets 
leading  to  conviction.  Again,  in  Massy  v,  Johnson,  12  East,  67,  it  was  taken 
for  granted  that  the  fact  of  conviction  might  be  disputed,  but  the  Court  would 
not  allow  it  to  be  tried  on  affidavits.  In  Gray  v,  Cookson,  16  East,  13,  it  does 
not  seem  to  have  been  disputed  that  the  conviction  was  traversable ;  the  con- 
viction itself  did  not  come,  in  question  there;  the  Court  only  said  that  in  a 
collateral  proceeding,  and  where  it  was  not  directly  impeached,  they  would  giie 
credit  to  it  as  having  been  made  at  the  time  of  which  it  bore  date.  If,  therefore, 
the  present  document  could  be  considered  in  the  light  of  a  conviction  by  magu* 
trates,  it  would  not  necessarily  be  conclusive.  But  these  commissioners  have 
merely  an  authority  limited  in  point  of  time  and  place,  and  to  be  exercised 
according  to  certain  regulations.  Magistrates  make  a  minute  of  their  oonvictions, 
and  return  them,  if  necessary,  to  the  sessions ;  but  these  persons  are  required  to 
enter  their  judgments  and  other  proceedings  in  a  book,  to  be  signed  hj  the 
chairman,  and  that  is  the  proper  evidence  of  what  they  do  in  execution  of  the 
act.  The  form  of  conviction  given  by  the  local  statute  (and  against  which  there 
is  no  appeal)  does  not  contain  any  complete  statement  of  the  &ct8  necessaij  U> 
give  jurisdiction ;  it  may  be  inferred,  therefore,  that  that  defect  was  to  be  sup- 
plied by  a  regular  and  full  entry  in  the  *book,  subscribed  by  the  chair-  p^^i^^ 
man ;  which  entry  ought  to  have  appeared  at  the  trial.  ^ 

Supposing,  however,  in  the  second  place,  that  the  conviction,  if  it  be  such,  and 
the  warrant  in  this  case,  are  conclusive  of  the  feicts  stated  in  them,  that  state- 
ment does  not  bear  out  the  pleas.    1.  It  is  not  shown  by  the  conviction  that  the 
offence  was  examined  into,  or  the  adjudication  made,  in  the  plaintiff's  presence, 
or  while  he  was  in  court,  or  at  the  court  at  which  the  contempt  happened.    It 
ought  distinctly  to  appear  that  the  party  convicted  was  present  while  the  ofence 
was  examined  into,  Rex  v.  Selway,  2  Chit.  522.     After  stating  the  offenoe  by 
way  of  recital,  the  commissioners  proceed  to  say  ''  we  do  convict,"  &c.,  bat  the 
document 'is  not  entitled,  nor  does  it  otherwise  appear  to  have  been  executed,  a^ 
the  said  court.   The  act  evidently  requires  the  fine  to  be  imposed  immediately  on 
the  commission  of  the  offence.   2.  The  warrant,  though  entitled  as  if  made  at  the 
court  held  on  the  28d  of  September,  is  given  under. the  hands  of  the  commis- 
sioners on  the  24th,  a  different  day,  and  not  the  day  of  the  week  (Tuesday)  on 
which  the  statute  empowers  and  requires  them  to  hold  the  court.    And  the  war- 
rant does  not  show  that  the  plaintiff  was  taken  into  custody  before  the  court 
Eroceeded  to  examine.     Nor  does  it  describe  the  offence  with  sufficient  partica- 
irity.     8.  Several  facts,  which  were  properly  introduced  in  the  pleas,  are  not 
proved  by  the  conviction  and  warrant,  and  no  other  evidence  was  given  of  them. 
It  is  pleaded  that  the  plaintiff,  before  examination,  was  taken  into  custody  (^ 
the  act  requires)  by  order  of  ike  Court,     No  such  *order  appears  by  the  r^^i^ 
conviction  or  warrant.    The  act  limits  the  sittings  of  the  court  to  certain  *- 
hours.   It  does  not  appear  (nor  indeed  is  it  pleaded)  that  the  sittings  in  question 
were  within  those  hours;  and  the  limits  of  a  jurisdiction  in  point  of  time  are 
as  material  as  in  point  of  place.     Nothing  is  to  be  intended  in  favour  of  an  lo- 
ferior  jurisdiction  with  respect  to  either.    It  was  not  properly  proved  that  on  the 
day  in  question  the  court  was  held  by  the  number  of  commissioners  required  by 
the  act ;  namely,  three  at  least,  in  some  cases,  and  five  in  others.    The  only  leg^ 
evidence  of  this  is  the  book,  in  which  the  act  requires  the  names  to  be  enterec^  si 
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e&cb  m€»ciing     It  is  pleaded  that  the  plaintiff  had  notice  of  the  fine  and  waa 
requested  to  pay.    There  was  no  proof  c  f  either  fact.     [PABKBy  J.     If  he  waa 
ia  ooort  at  the  time  of  the  adjudication  Le  must  have  had  notice.   LiTTLSDAUBy 
J.     He  appears  bj  the  conviction  to  have  been  taken  into  custody  at  the  time ; 
he  must,  therefore,  be  considered  as  having  been  present.]  Not  necessarily  at  the 
adjudication.  And  there  appears  no  request  of  payment.   It  is  pleaded  that  the 
warrant  was  delivered  to  Haines  as  seijeant  of  the  court,  before  the  seizure. 
There  is  no  proof  of  this.     The  contempt  as  stated  in  the  conviction  varies 
totally  from  that  alleged  in  the  third  plea ;  it  corresponds  indeed  with  that  stated- 
in  the  second  plea,  as  to  accusing  the  commissioners  of  injustice  (which,  how- 
ever, in  a  conviction,  is  too  general  a  statement  of  the  offence,  Paley  on  Convio* 
tions,  p.  26,  2d  ed.(a)) ;  but  the  conviction  adds  another  contempt,  namely,  the 
^4051  ^^^^^  directed  at  a  Mr.  Strode  (not  one  of  the  ^commissioners),  which 

^  might  equally  or  solely  have  been  the  ground  of  proceeding  against  the 
plaintiff,  and  which  is  not  noticed  in  the  pleadings.  [Paske,  J.  That  part  of 
the  conviction  may  be  rejected  as  insensible.  Speaking  abusive  words  of  Strode 
was  not  properly  insulting  or  abusing  the  commissioners,  though  the  plaintiff 
might  have  been  convicted  of  it  as  an  obstruction  or  interruption  of  the  proceed* 
ings.  Lord  Tentxrdek,  C.  J.  The  conviction  must  be  taken  as  applying  to 
that  part  of  the  conduct  stated  which  might  properly  be  the  subject  of  convio 
tion.] 

Coleridge^  contrd.  The  question  is,  whether  the  documents  were  evidence, 
not  of  all  the  fiusts  in  the  case,  but  of  the  facts  stated  in  them ;  if  they  weroi 
the  pleas  are  fuUy  supported.  It  was  proved  by  other  evidence  than  that  of  the 
conviction  and  warrant,  that  the  commissioners  were  acting  within  their  juris- 
diction ;  and  that  being  so,  the  facts  stated  in  those  documents  are  not  traversi^ 
ble.  Strickland  v.  Ward,  7  T.  R.  653,  note  (a),  Brittain  v,  Kinnaird,  I  B.  ft 
B.  432,  and  Basten  v.  Carew,  3  B.  ft  C.  649  (among  other  cases),  establish 
that  a  conviction  or  record  of  proceedings  by  a  magistrate  having  jurisdiction 
of  the  subject-matter,  is  conclusive  of  the  facts  set  out  in  it,  in  an  action  against 
such  magistrate.  Those  were  cases  of  justices  of  the  peace,  but  the  principle  is 
not  limited  to  convictions  by  them;  it  was  applied  to  an  adjudication  by  the 
censors  of  the  college  of  physicians,  in  Dr.  Grroenvelt  v.  Dr.  Burwell,  1  Ld. 
Baym.  454,  and  to  judgments  of  commissioners  of  excise,  in  Fuller  v.  Fetch, 
M061   ^^^^*  ^^f  '^^  Terry  v,  Huntington,  Hardr.  480.     ^Several  oases  are 

^  cited  in  illustration  of  this  principle  by  Holt,  C.  J.,  in  Dr.  Groenvelt's 
case,  and  particularly  Terry  v.  Huntington,  where  commissioners  of  excise 
adjudged  low  wines  to  be  strong  waters,  and  it  was  held  that  an  action  lay  against 
the  officer  executing  their  warrant,  because  they  had  exceeded  their  jurisdiction, 
no  duty  being  imposed  upon  low  wines.  He  also  puts  the  case  of  two  justices 
adjudging  A.  to  be  the  father  of  a  bastard,  where,  if  the  child  be  a  bastard, 
their  judgment  is  conclusive  as  to  the  fact  of  A.  being  the  father;  but  not  so  if 
the  child  was  bom  in  wedlock,  for  then  the  judgment  was  coram  non  judice, 
and  void.  He  cites  Hammond  v.  Howell,  1  Mod.  184,  2  Mod.  218,  where  a 
juryman  who  had  been  fined  for  acquitting  Penn  and  Mead,  brought  an  action 
against  the  recorder  for  imposing  the  fine ;  and  although  the  fine  had  been  held 
iUegal  in  the  Common  Pleas,  yet  it  was  decided  that  this  action  did  not  lie,  as 
the  defendant,  when  he  imposed  the  fine,  was  in  the  commission  of  oyer  and 
terminer,  and  a  judge  of  record.  In  the  present  case  the  defendants,  at  the 
time  of  making  their  adjudication,  were  sitting  as  commissioners  under  the  act; 
their  conviction,  or  whatever  name  may  be  given  to  it,  is  a  judicial  statement 
by  them  of  acts  which  they  did  as  judges  by  virtue  of  their  commission ;  and, 
therefore,  none  of  the  statements  in  it  can  be  traversed. 

Then  as  to  the  objections  which  are  supposed  still  to  remain,  assuming  the 
conviction  and  .warrant  to  be  conclusive.  It  is  said  that  the  examination  into 
the  offence,  and  adjudication  upon  it,  are  not  stated  in  the  conviction  to  have  been 

(a)  See  Rex  «.  Sparling,  1  Stn.  497,  and  other  authoriUes  cited,  Paley,  p.  98. 
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'made  immediat«lj,  or  in  the  ^pUuBtiff 'b  presence.    Bat  enongli  appears  p^^^. 
frcfm  which  this  may  be  presumed,  and  therefore  the  formal  allegation  is  ■- 
onnecessary,  Rex  v.  Aiken,  8  Burr.  1785,  Bex  v.  Kempson,  Cawp.  241,  Bex  r. 
Q^ompson,  1TB.  18.(a)    The  adjudication  is  in  the  present  tense,  and  tbe 
irhole  narrative  by  its  constmction  evidently  relates  to  the  saoie  time.    And,  in 
point  of  &ct,  the  party  is  taken  into  custody  for  the  contempt,  at  the  Court,  and 
they  proceed  upon  their  own  view  of  what  pansed.     As  to  the  warrant  being 
issued  on  Wednesday,  it  appears  by  the  date  at  the  ccmimencement  to  hare  been 
framed  at  the  Court  on  the  day  before,  and  if  the  minute  was  regularly  made  on 
that  day,  there  is  no  ground  for  saying  that  the  warrant  might  not  be  signed 
and  sealed,  if  by  a  proper  number  of  commissioners,  at  a  subsequent  time.    It 
is  objected  that  by  the  statute,  the  person  guilty  of  contempt  is  to  be  taken  into 
custody  by  order  of  the  Court  and  then  examined ;  and  that  no  apprehension  bj 
order  of  the  Court  is  shown  in  this  case.     But  it  is  ayerred  in  the  oenTiction 
i^t  the  pluntiff  was  taken  by  the  Serjeant  before  the  Court,  and  that  thej 
(immediately,  as  it  appears)  proceeded  to  examine.     l%eir  order  must,  Uiere- 
JK>re,  be  inferred.     At  least  they  ratify  the  officer's  act.    As  to  the  hours  within 
which  the  Court  was  sitting,  it  is  not  too  much  to  intend  that  they  were  tke 
regular  ones,  when  it  is  alleged  that  the  commissionerB  were  Bitting  on  a  daj 
pomted  out  by  the  statute,  and  (as  the  warrant  states)  acting  ander  and  bj 
virtue  of  the  act.    It  is  contended  that  the  holding  of  the  Court  by  a  competent 
number  of  ccmimissioners  *ought  to  have  been  proved  from  the  lx>ok  of  r*4Q^ 
proceedings.   But  that  is  no  objection,  if  the  instruments  in  question  are  ■- 
regular  ami  properly  signed.     These  are  merely  part  of  the  proceedings  of  the 
day :  the  entiy  of  names  has  no  reference  to  ^ese  in  particular,  but  would  be 
*  found  in  the  book  at  the  commencement  of  the  whole  transactions  of  the  day; 
and  if  the  clerk  had  omitted  to  enter  the  names  as  it  was  his  duty  to  doy  it 
cannot  be  contended  that  these  acts  of  the  Court  would,  by  reason  of  snob 
neglect,  be  held  invalid  in  an  action  of  trespass.     It  is  true  there  is  no  jurod 
that  the  plaintiff  was  requested  to  pay  the  fine ;  but  there  was  no  need  to  allege 
or  prove  this  fact.     The  statute  does  not  require  it.     Nor  was  it  necessary  to 
Btate  or  prove  when  the  warrant  was  delivered  to  the  officer.   As  to  the  supposed 
variance  in  describing  the  contempt,  the  substance  of  the  offence  was  insulting 
and  abusing  the  commissioners ;  all  that  is  stated  beyond  this  is  merely  matter 
of  evidence :  and  it  will  be  presumed  that  the  fine  was  imposed  for  that  part  of 
the  offence  stated  to  which  the  judgment  was  legally  applicable.     [Parks,  J* 
You  have  in  these  pleas  alleged  the  contempt  as  a  fiict.     Would  not  the  proper 
mode  have  been  to  state  that,  the  plaintiff  beinff  in  custody  before  the  oommie- 
eioners  by  their  order,  at  a  court,  they  adjudged  him  guilty  of  the  contempt,  and 
issued  their  warrant  ?  The  question  is.  Whether,  by  the  present  mode  of  plead- 
ing, you  do  not  let  in  an  inquiry  into  the  fiacts.     The  true  ground  on  whicb  a 
conviction  is  held  conclusive  is,  not  that  it  is  evidence  of  the  facts  stated,  bnt 
^at  it  is  a  bar  to  inquiry,  the  magistrate  having  exercised  his  jurisdiction  in  * 
case  of  which  he  was  the  ^competent  judge.]     in  Dr.  Ghroenvelt's  case,  p|c^ 
1  Ld.  Baym.  454,  all  the  matters  upon  which  the  conviction  was  grounded  ^ 
were  pleaded  as  substantiye  fiicts,  and  Holt,  C.  J.,  held,  that  the  defendants 
having  entitled  themselves  to  jurisdiction  (which  was  admitted  on  the  plead- 
ings), then,  whether  the  matter  of  fact  were  such  as  they  adjudged  it  or  no^ 
was  not  traversable,  but  the  plaintiff  was  concluded,  and  could  not  fiilsify  the 
judgment.   Here  the  plaintiffs  have  shown  by  extrinsic  evidence  that  they  weie 
acting  within  their  jurisdiction ;  and  then  the  conviction  and  warrant  sopP^ 
proof  which  cannot  be  contested,  of  all  the  other  &cts  necessary  to  the  jnstis- 
cation.  Cur.  ado.  wt- 

Lord  Tenterdsk,  C.  J.,  now  delivered  the  judgment  of  the  Court.  Af^' 
reading  the  section  of  the  act  upon  which  the  adjudication  was  grounded;  and 
the  material  parts  of  the  pleadings,  his  Lordship  proceeded  as  follows  ^-ODe 
question,  a^d  the  most  difficult  in  this  case  was,  whether,  as  the  plea  alleged  » 

(a)  Seo  ae  to  this  case,  Bex  «.  Stone,  1  Bait^  648,  n.  (a}. 
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oontempt  in  faefc  oommitted  by  the  plaintiff,  and  not  merely  a  conviction  of  sncL 
offence,  the  plaintiff  might  not  insist  on  going  into  an  inquiry  as  to  the  fact  of 
contempt,  notwithstandinff  the  conviction.  We  think,  however,  that  he  could 
not ;  that  the  allegation  of  the  ofifence  having  been  in  £&ct  committed  was  unne- 
cessary in  these  pleadingB,  enoogh  being  shown  without  it  to  famish  an  answer 
to  the  action;  that  credit  must  be  given  to  the  conviction  and  warrant,  issuing, 
as  they  do,  £rom  a  competent  juzisdiction ;  and,  consequently,  that  the  justifica- 
tion is  supported. 

^4101  ^Several  objections  were  made  to  the  conviction  and  warrant  as  not 
^  bearing  out  the  pleas ;  but  we  think  they  cannot  prevail.  One  defect 
telied  upon  was,  that  it  did  not  appear  by  these  documents,  whether  or  not  the 
plaintiff  was  taken  into  custody  by  order  of  the  court,  as  alleged  in  the  pleading. 
Bat  it  may  be  collected,  that  tiie  whole  transaction,  from  the  committing  of  the 
offence  to  the  imposition  of  the  fine,  passed  in  the  presence  of  the  commissioners, 
and,  therefore,  we  think  the  averment,  that  the  plaintiff  was  taken  into  custody 
by  their  order,  well  sustained. 

Another  objection  was,  that  the  warrant  appeared  to  have  been  signed  and  sealed 
on  the  day  after  the  23d  of  September,  on  wnich  the  court  legally  sat,  and  when 
the  adjudication  took  place.  But  the  warrant  Tin  its  heading)  bears  date  of  the 
preceding  day,  and  there  was  no  necessity  that  it  should  be  signed  at  the  court. 

On  the  two  questions,  therefore,  which  were  submitted  to  us,  namely,  whetiier 
the  conviction  and  warrant  were  conclusive  of  the  facts  stated  in  them,  and  if  so, 
whether  they  sustained  the  pleas,  we  are  of  opinion  that  the  matters  appearing 
on  those  documents  were  not  traversable,  and  that  they  did  establish  the  justi- 
fication. Judgment  for  the  defenduit. 


*411]  *DAGLEY,  Gent.,  v,  KENTISH. 

An  attorney  liaTing  sued  for  the  amonnt  of  his  bill,  which  did  not  contain  any  item  taxable  by 
the  statute  2  6.  2,  c.  23,  the  defendant  (who  had  before  tendered  part  of  the  amount,  but 
objected  to  the  rest  as  unreasonable)  moved  to  have  it  referred  to  the  Master,  on  the  ground 
of  the  general  authority  possessed  by  the  Court  over  its  officers.  The  Court  (after  conference 
with  the  other  Judges)  refused  to  interfere. 

This  action  was  brought  by  an  attorney  to  recover  25/.,  the  amount  of  a  bill 
of  costs  delivered  by  him  to  the  defendant,  who  was  executor  of  the  will  of  one 
Joshua  Kentish.  The  defendant  had  tendered  141.  before  the  commencement 
of  the  action,  and  pleaded  the  tender.  An  application  had  been  made  before 
Parke,  J.,  at  chambers,  for  a  taxation,  but  refused.  Issue  being  joined,  and 
notice  of  trial  given,  Gumey,  in  Hilary  term,  obtained  a  rule  to  show  cause  why 
the  bill  should  not  be  referred  to  the  Master  for  taxation,  and  proceedings  be 
stayed  on  payment  of  tbe  amount  taxed,  and  costs  of  the  action,  if  the  sum 
should  exo^  14/. ;  otherwise  the  costs  to  be  paidi)y  the  plaintiff. 

The  bill  consisted  solely  of  charges  for  perusing  and  considering  the  will  of 
Joshua  Kentish,  and  codicils  thereto^  preparing  a  wiU  and  codicil ;  and  journeys 
aDd  attendance  on  occasion  of  the  same  business.  The  rule  nisi  was  obtained  on 
affidavits  alleging  the  nature  of  the  charges,  the  tender,  and  tiie  opinion  of  the 
defendant's  attorney  in  this  cause,  that  the  charges  which  it  was  proposed  to  strike 
off  were  unreasonable.  And,  as  an  authority  for  the  interference  of  the  court, 
Wilson  V,  Outteridge,  3  B.  ft  C.  157,  was  cited,  where  it  is  laid  down  that  the 
Court  has  a  paramount  jurisdiction  independently  of  the  statute  2  G.  2,  c.  23,  to 
refer  an  attorney's  bill  for  taxation.  In  the  present  term, 
*4121  *^^^  Ja/mes  ScarleU  showed  cause.  The  bill  contains  no  taxable  item ; 
^  and  it  cannot  be  said  that  the  Court  is  to  exercise  a  control  over  its 
officers  in  every  transaction  in  which  they  may  have  to  enforce  a  demand  at  law. 
Notwithstanding  the  one  case  cited',  a  contrary  practice  has  prevailed  in  number^ 
less  instanoes.    Herej  matter  is  pleaded  whidb  amounts  to  a  defence  if  the  action 
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proceed;  and  issae  haa  been  joined ;  the  case^  thereforei  is  not  one  in  which  the 
Court  ought  to  interfere  summarily. 

Gumeyy  cantrd,  Wilson  v.  Gutteridge  is  a  clear  authority  for  this  applicatioD. 
The  Court  has  an  inherent  power  to  control  its  own  officers,  independently  of  the 
statute  'f  the  exercise  of  that  power  is  for  the  benefit  of  the  pubHc,  and  this  is  a 
fit  case  for  it. 

Lord  T£NT£RDBN,  C.  J.  The  general  practice  has  certainly  been  as  it  is  stated 
on  behalf  of  the  plaintiff.  Still  the  Court  may  have  a  general  power  of  referring 
an  attorney's  bill  for  taxation,  independently  of  the  statute :  it  is  so  laid  down 
in  1  Tidd's  Practice  (p.  327,  9th  ed.),  citing  Rex  v.  Bach,  9  Price,  349,  and  an 
Anonymous  case,  2  Chitty's  Bep.  155,  and  Wilson  v,  Outteridge  is  certainly  an 
authority  in  favour  of  this  application.  We  shall  shortly  have  an  opportuni^  of 
communicating  with  the  rest  of  the  Judges,  and  will  do  so  before  deciding  on  the 
motion. 

LiTTLEDALE,  J.  If  I  was  present,  and  concurred  in  the  decision  in  Wilson 
V,  Gutteridge,  I  must  have  done  *so  inadvertently.  My  decided  opinion  r«4 io 
is  that  the  contrary  rule  has  always  prevailed  in  such  cases.  ^ 

Cur.  adv.  vuU. 

On  a  subsequent  day  in  the  term, 

Lord  Tenterden,  C.  J.,  said :  We  have  referred  to  the  other  Judges  on  this 
case,  and  so  much  doubt  is  entertained  on  the  point,  that  we  cannot  send  this 
bill  to  be  taxed.  Bule  discharged. 


HIGGINS  V.  SCOTT. 


The  statate  of  limitationB  ban  the  remedy  only,  not  the  debt,  and,  therefore,  where  an  attorney 
for  a  plaintiff  had  obtained  judpnent,  and  the  defendant  was  afterwardB  discharged  under  t2)« 
Lords'  Act,  bat  at  a  snbseqnent  period  a  fl.  fa.  issued  against  his  goods,  upon  which  the  sheriff 
levied  the  damages  and  costs;  it  was  held,  that  the  attorney  (though  he  had  taken  no  step  in 
the  cause,  or  to  recover  the  amount  of  his  bill  of  costs,  within  six  years)  had  still  a  lien  on  Ihe 
Judgment  for  his  bill  of  costs,  and  the  Court  directed  the  sheriff  to  pay  him  the  amount  oat  of 
the  proceeds  of  the  goods.  * 

This  was  an  action  for  an  assault,  commenced  in  the  year  1822.  One  Hptt 
was  the  attorney  for  the  plaintiff.  Final  judgment  was  obtained  in  Michaelmas 
term,  1828.  There  were  no  prooeedinss  taken  by  Hyatt  in  the  cause,  or  for  the 
purpose  of  recovering  the  amount  of  his  own  bill  of  costs,  after  Easter  term, 
1824,  when  the  defendant  was  brought  up  under  the  Lords'  Act,  and  remanded 
on  the  plaintiff's  undertaking  to  pay  the  sixpences,  but  he  failing  therein,  the 
defendant  was  afterwards  discharged.  In  June  1880,  a  fieri  facias,  directed 
to  the  sheriff  of  Somersetshire,  commanding  him  to  levy  the  damages  and  costs, 
issued  against  the  goods  of  the  defendant,  at  the  instance  of  the  plaintiff,  and 
the  sheriff  thereupon  levied  114^.  Hyatt  obtained  a  rule  nisi,  calling  on  the 
plaintiff  or  the  sheriff  of  Somersetshire  to  pay  over  to  him  the  money  levied,  on 
the  ground,  that  he  had  ^  Hen  to  a  greater  amount  on  the  judgment  for  r^jLij^ 
his  bill  of  costs.  On  the  rule  coming  on  in  Hilary  term,  it  was  referred  '- 
to  the  Master  to  ascertain  whether  Hyatt  had  any  and  what  lien.  The  Master 
reported  that  he  had  a  lien  to  the  extent  of  92^.  10^.,  unless  the  debt  was  barred 
by  the  statute  of  limitations.  A  rule  nisi  had  been  obtained  for  discharging 
the  former  rule,  on  the  ground  that  the  debt  claimed  by  Hyatt  was  barred  bj 
the  statute  of  limitations. 

CampheU  now  showed  cause.  The  statute  of  limitations  bars  the  remedy,  not 
the  debt;  and,  therefore,  it  was  held  by  Lord  Eldon,  in  Spears  v.  Hartly,  3  Esp* 
81,  that  although  the  statute  has  run  against  a  demand,  if  a  creditor  obtain  pos- 
session of  goods  on  which  he  has  a  lien  for  a  general  balance,  he  may  hold  them 
for  that  demand  by  virtue  of  the  lien. 

FoUeUf  contrd.    The  Master  has  reported  in  &YOur  of  the  lien^  in  the  event 
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only  of  the  debt  not  being  barred  by  the  statute  of  limitations.  Now  it  is  clear 
that  if  Hyatt  had  brought  an  action  against  the  plaintiff  for  his  bill  of  ooetSy  the 
statute  of  limitations  would  have  been  an  answer,  Rothery  v.  Munnings,  1 B.  & 
Ad.  15;  and  if  the  remedy  by  action  is  gone,  he  has  no  right  to  enforce  his 
claim  by  taking  firom  the  plaintiff  the  benefit  of  the  execution  now  issued  by  the 
plaintiff  himself  against  the  defendant. 

Per  Curiam.    The  statute  of  limitations  bars  the  remedy,  not  the  debt ;  and 

it  haying  been  asoertuned  that  Hyatt  has  a  lien,  unless  the  debt  be  barred  by 

^4151         ^statute,  it  follows  that  he  has  a  right  to  the  satisfaction  of  his  demand 

-'  out  of  the  sum  now  levied.     The  rule  may,  however,  be  made  absolute 

on  the  sheriff's  paying  over  to  Hyatt  the  sum  of  92/.  lOt . 

Rule  absolute  on  those  terms. 


READ  V.  THOMAS  LEE,  Gent. 

Coits  of  nimmona  •!  Judge'i  ohamben  not  ftllowod  by  the  Court 

ToMiJKSON,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  for  discharging 
an  order  made  at  chambers  by  Taunton,  J.,  whereby  the  plaiutiff  was  direct^  to 
pay  the  defendant  the  costs  of  a  former  summons  before  a  Judge  at  chambers  in 
the  same  cause. 

F.  Pollock  now  showed  cause,  and  contended,  that  the  power  to  give  costo 
followed  as  a  oonsequence  from  the  power  of  the  Judge  to  act  at  chambers ;  and 
that  it  had  been  the  practice  occasionally  to  do  so.  [Littledalb,  Parke,  and 
Patteson,  Js.,  denied  any  knowledge  of  such  a  practice.] 

Tomlinson,  contrdy  was  stopped  by  the  Court. 

Lord  Tentsrdbn,  G.  J.  If  the  subject  were  investigated  very  closely,  it 
might  perhaps  be  found  that  such  a  power  existed.  But  the  practice  has  not 
been  adopted,  and  perhaps  it  is  not  convenient  that  it  should.  The  consequence 
probably  would  be  to  prevent  parties  in  many  instances  from  goings  as  they  now 
*4.1B1  ^^'  before  a  Judge  at  chambers,  where  a  great  deal  of  interlocutory 
-'  Matter  is  disposed  of  at  small  expense,  instead  of  coming  to  this  Court. 
I  should  be  sorry  to  do  anything  that  might  deter  parties  from  resorting  to  that 
comparatively  cheap  remedy ;  and  we  probably  should  do  so  by  holding  them 
liable  to  the  penalty  of  costs  in  both  instances  alike.  The  order  mustDe  dis« 
oharg0d. 

The  rest  of  the  Court  concurred.  Rule  ab6olute.(a) 

(a)  See  Hnlloek  on  Costi,  820,  2d  edit  Thii  rabjeet  ii  noticed  in  the  Third  Report  of  the 
Gbmmisiionen  on  Ooorta  of  Common  Lair,  pp.  42,  43,  81* 


ASHBROOKc;.  TOWNLEY  and  PEET.    May  9. 

Where  %  non-bailable  writ  of  latitat  issnes  into  a  conntj  palatine,  and  a  mandate  thereupon  if 
obtained  from  the  ehanoellor  to  the  eheriff,  servioe  of  either  on  the  defendant  will  be 
•affidenL 

A  NON-BAILABLE  Wilt  of  latitat  was  issued  against  the  defendante  into  the 
county  of  Lancaster,  directed  to  the  ehanoellor  of  the  county  palatine,  whereon 
a  mandate  was  obtained  from  the  chancellor  to  the  sheriff  commaudinff  him 
to  take  the  defendante.  A  copy  of  the  mandate  only  was  served  on  the  de* 
fendante.  A  rule  nisi  was  obtained  on  a  former  day  to  set  aside  the  mandate 
for  irregularity,  on  the  ground  that  a  copy  of  the  writ  of  ktitet  should  haye  been 
lerred.      

Vol.  XXH— 23 
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Dodd  showed  cause.  The  Court  of  Conmott  FleM  ktelj  decided  this  pomt, 
md  held  that  the  aervioe  of  the  writ  was  imgakry  and  that  a  copy  of  the  man- 
date should  he  serred.  Earl  of  Shrewsbury  v.  Hajcroft,  6  Bingh.  194.  y^^^m 
*Where  the  action  is  not  hailaHe,  the  process  served  must  be  snch  pro-  ^ 
eess  as  the  party  could  have  been  arrested  upon  previous  to  12  G.  1,  c.  29.  That 
statute  directs  that  the  plaintiff  '^  shall  serve  the  defendant  personally,  witlun 
the  jurisdiction  of  the  Court,  with  a  copy  oi  the  process/'  and  the  act  5  G.  2; 
a.  27,  adds,  that  there  shall  be  written  on  such  copy  an  English  notice  to  soeh 
defendant,  &c.,  '^  provided  nevertheless,  that  in.  particvlar  franchUet  andjum- 
dicHang  the  proper  officer  there  shall  execute  the  process."  In  a  palatine  juris- 
diction, the  mandate  is  the  process,  by  virtue  of  which  the  body  is  taken  where 
the  prooess  is  bailable,  and,  therefore,  that  is  the  process  to  be  served  where  the 
proceeding  is  not  bailable. 

TonUinmmf  contrd.  In  a  late  case  in  this  Court  one  of  the  Judges  (Mr.  J. 
Taunton)  gave  a  decision  on  this  point,  contrary  to  that  in  The  Earl  of  Shrew»- 
bury  V.  Haycroft.  If  a  mandate  is  held  necessary,  the  expense  of  these  pro- 
ceeaings  will  be  materially  increased. 

Per  Ourtam.  The  party  ought  not  to  be  put  to  the  expense  both  of  a  latitat 
and  a  mandate,  but  service  of  a  copy  of  either  will  be  sufficient.  The  serrice  of 
the  mandate,  therefore,  was  not  irregular,  and  the  rule  must.be  discharged. 

Rule  dlaehafged. 


*CALVEET  V,  JOLIFFE  (Sheriff  of  SURREY).    May  9.    [*418 

A  fheiiff  by  Tirtae  of »  ft.  fa.  8e{s«d  goodi  upon  lands  leMed  to  a  tenant^  lold  the  laoM  for  \m 
than  a  year's  rent^  and  permitted  Uiem  to  be  removed  without  paying  the  landlord  the  yetf'i 
rent^  whieh  was  due.  The  latter  brought  an  action  on  the  case  against  the  sheriff  for  sueh 
remoral,  and  the  Court  refused,  on  payment  into  Oourt  of  the  sum  which  the  good<  produced, 
to  stay  the  proeeedines  nnUl  the  plaintiflT  undertook  to  pay  the  costs  of  sait.in  the  erent  of  hid 
act  reoorering  more  Uiao  the  sum  paid  into  Court. 

The  defendant,  on  the  80th  of  November,  1830,  seised  under  a  fi.  fa.  the 
fixtures,  goods,  and  effects  of  one  Thirk,  a  tenant  under  the  plaintiff  of  a  public- 
house,  and  advertised  them  for  sale  on  the  7th  of  December.  On  the  5th  of 
that  month  the  plaintiff  distrained  for  a  yearns  rent  then  due,  amounting  to  105/. 
The  sheriff  having  offered  to  let  the  plaintiff  take  the  goods  bj  i4y{Hiu8e!iieDt 
(which  the  latter  refused  to  do),  and  believing  them  to  be  worth  more  than  105/., 
sold  them  by  public  auction,  but  they  produced  75/.  only.  The  goods  having 
been  removed  by  the  sheriff,  and  the  year's  rent  not  having  been  paid  to  the 
plaintiff,  he  brought  the  present  action  on  the  case  against  the  defendant  for 
removing  the  goods  without  paying  or  contenting  him  for  a  year's  rent  then  due. 
A  rule  nisi  was  first  obtained  for  staying  the  proceedings  upon  payment  into 
oourt  of  75Z.,  the  proceeds  of  the  side,  which  had  been  discharged  on  cause 
shown  before  Taunton,  J. ;  and  subsequently  a  rule  had  been  granted  by  the 
Court,  calling  on  the  plaintiff  to  show  cause  why  upon  payment  of  75/. 
into  court,  and  to  abide  the  event  of  the  suit,  the  proceedings  should  not  be 
stayed  until  the  plaintiff  should  undertake  to  pay  the  costs  of  suit  in  the  event 
of  his  not  recovering  against  the  defendant  a  larger  sum  than  the  amount  paid 
into  court. 

ChiUonf  in  this  term,  showed  cause.  By  the  statute  8  Anne,  c.  14,  s.  1,  no 
goods  or  chattels  lying  or  beinff  upon  any  lands  or  tenements  leased  for  lives, 
term  of  *years,  &c.,  shall  be  liaDle  to  be  taken  by  virtue  of  any  execution,  1^419 
unless  the  party  ai  tohose  tuU  the  execution  ts  sued  out  shall,  before  the  *■ 
removal  orsuch  goods  from  off  the  premises  by  virtue  of  such  execution,  pay  to 
the  landlord  the  rent  due,  provided  such  arrears  do  not  exceed  one  year's  rent. 
The  sheriff,  therefore,  is  not  called  upon  to  exercise  any  discretion,  but  the  exe- 
cution crediitor  is  bound  to  pay  the  rent  before  the  goods  be  removed.    [Pa&kI; 
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J.  If  tlie  landlord  distnined  for  his  rent,  ail  he  could  get  would  be  the  Talue 
of  the  goods.  It  would  he  very  difficult  to  convince  a  jury  that  the  landlord's 
damage  could  exceed  the  value  of  the  goods.]  The  lecislature  intended  to  give 
an  advantage  to  the  landlord;  for  the  act  directs  that  Sie  landlord  shall  he  paid 
tlie  year's  rent  by  the  execution  creditor  (not  oat  of  the  proceeds  of  the  sale,  but) 
before  the  goods  be  removed,  and  the  courts  havegiven  a  liberal  interpretation 
to  the  statute :  thus  in  Henehett  v.  Kimpson,  2  Wils.  140,  it  was  held  thai  a 
landlord  was  entitled  to  one  year's  rent  before  a  defendant  could  sell  upon  an 
execution  for  costs  of  a  nonsuit ;  and  in  Harrison  v.  Barry,  7  Price,  690,  where 
a  lease  stipulated  for  a  rent  to  be  paid  in  advance,  it  was  held  that  the  sheriff 
was  bound  to  pay  it  over  to  the  landlord.  The  statute,  therefore,  was  intended 
to  give  the  landlord  a  full  remedy  for  one  year's  rent  if  the  goods  were  removed, 
whatever  they  might  sell  for.  The  sheriff  has  no  pretence  for  claiming  the 
interposition  of  the  court.  The  statute  itself  protects  him  from  all  risk  if  he 
complies  with  its  provisions.  The  goods  are  not  "  liable  to  be  taken ;"  in  other 
woidS)  the  sheriff  cannot  be  called  upon  to  levy  tOl  the  party  who  seeks  to  put 
*4201  ^"^  ^  Motion  shall  have  paid  the  rent ;  then,  and  not  till  then,  he  is 
-'  '^  required  to  levy  and  pay  to  the  plauUtf(L  e.  the  execution  creditor, 
not  the  landlord)  as  well  the  money  so  paid  for  rent  as  the  execution  money.'' 
This  is  not  a  case -in  which  the  Court  wUl  countenance  an  attempt  against  all 
established  practice,  to  pay  money  into  court  in  an  acti<m  for  a  tort    The 


piaindff  is  entitled  to  have  the  ofunion  of  a  jury  as  to  the  actual  damage  which 
he  haa  sostained. 

Piatty  eonird.  It  is  the  duty  of  the  sheriff  to  proceed  to  a  sale  of  the  goods, 
and  he  did  so  m  this  case,  believing  them  to  exceed  in  value  the  amount  of  a 
Tear's  rent.  If  there  had  been  no  execution,  the  landlord  could,  by  distress, 
have  had  no  more  than  the  value  of  the  goods ;  he  cannot,  tWefore,  recover 
more  than  the  produce.  [Lord  Tentxrdbn,  C.  J.  That  cannot  be  laid  down 
as  a  general  rule,  for  there  may  have  been  an  improvident  sale,  and  in  that  case 
the  luidlord  might  recover  more.  The  statute  seems  to  contemplate  that  the 
execution  creditor  should  pay  the  rent.]  The  kgiskture  probaUy  oontempkted 
that  the  goods  would  always  exceed  in  value  a  year's  rent.  In  practice  the 
year's  rent  is  always  paid  by  the  sheriff  out  of  the  proceeds  of  the  sale,  and  not 
by  the  execution  mditor. 

Lord  Tkntebden,  C.  J.  It  may,  perhaps,  be  inconvenient  in  practice  to 
adopt  the  sirict  letter  of  the  statute ;  but,  on  the  other  hand,  unless  the  words 
of  the  act  of  parliament  be  strictly  adhered  to,  the  landlord,  in  order  to  recover 
his  year's  rent,  may,  in  many  instances,  be  put  to  the  expense  of  bringing  an 
action  against  the  sheriff.  It  seems  to  me  that  the  sheriff  ought  to  have  followed 
*4211  course  pointed  out  by  the  act  of  parliament,  '^'the  words  of  which 

-■  are  clear  ana  unambiguous.  The  sheriff  is  not  bound  to  take  the  goods 
in  execution  unless  the  party  at  whose  suit  the  execution  is  sued  out  shall, 
before  the  removal  of  such  goods,  pay  the  landlord  a  vear's  rent.  When  the 
year's  rent  is  paid,  the  sheriff  is  authorised  to  remove  the  eoods,  but  not  before. 
By  removing  the  goods  before  the  payment  of  such  rent,  ne  subjected  himself 
to  an  action  by  the  landlord.  I  think,  therefore,  we  ouffht  not  to  allow  money 
to  be.  paid  into  court  in  this  action,  inasmuch  as  the  sheriff  has  not  pursued  the 
course  pointed  out  by  the  statute. 

lAXTLKDALMi,  J.  This  Is  an  application  by  the  defendant  for  leave  to  pay 
money  into  court  in  an  action  for  a  tort,  and  it  is  undoubtedly  contrary  to  the 
general  rule  to  permit  money  to  be  paid  into  court  in  such  an  action.  The  act 
of  parliament  says  that  no  goods  shall  be  taken  in  execution  unless  the 
execution  creditor  shall  pay  a  year's  rent  to  the  landlord  of  the  premises. 
In  point  of  practice,  perhaps,  the  rent  has  usually  been  paid  to  the  landlord 
by  ike  sheriff,  and  not  hj  the  execution  creditor ;  but  the  words  of  the  act  of 
parliament  are  clear ;  and  as  the  sheriff  has  subjected  himself  to  an  action  by 
not  following  the  course  pointed  out  by  the  statute^  the  plaintiff  has  a  right  to 
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take  the  opinion  of  the  jury  npon  l^e  quantom  of  damages  sustainedy  and  I 
think  we  ought  not  to  allow  money  to  be  paid  into  court. 

Parke,  J.  It  seems  to  me,  looking  at  the  words  of  the  act  of  parliament, 
that  the  sheriff  was  clearly  wrong  in  removing  the  goods  before  the  yearns  rent 
bad  been  satisfied  by  the  execution  creditor.  A  right  of  action  against  him  for 
so  doing  thereby  rested  in  the  landlord,  and  we  cannot  deprive  hun  of  it.  He 
is  entitled  to  ^recover  such  damages  as  accrued  to  him  by  reason  of  the  w^aoo 
wrongful  act  of  the  sheriff.  The  amount  of  such  damage  is  for  the  jury :  ^ 
they  may  possibly  think  they  are  not  even  bound  to  give  the  sum  for  which  the 
goods  were  actually  sold. 

Patteson,  J.;  concurred.  Bule  discharged. 


NEWMAN  and  Another,  Assignees,  &c.,  v.  HODGSON.    May  9. 

Where  money  Yum  been  deposit^  in  lien  of  bail,  and  paid  into  eonrt  pnnuant  to  43  G.  S,  e.  46, 
and  the  defendant  does  not  perfect  bail  In  time ;  the  plaintiff  will  be  allowed,  on  motion,  to 
take  the  money  ont  of  oonrt»  though  the  defendant  haa  rendered  himaelf  into  eostody  linoe  the 
time  for  patting  in  bail,  if  there  be  no  af&darit  of  meriti  on  his  part 

BusBT  had,  in  this  term,  obtained  a  rule  to  show  cause  why  the  sum  of  601, 
deposited  in  the  hands  of  the  sheriff  of  Cumberland  by  the  defendant,  in  lieu 
of  bail,  and  since  brought  into  court  by  the  sheriff  pursuant  to  the  statute  (43 
G.  8,  c.  46,  s.  2),  should  not  be  paid  out  to  the  plaintiffs,  with  costs  ont  of  the 
sum  of  10/.  in  like  manner  deposited  and  brought  into  court,  the  defendant  not 
having  put  in  and  perfected  bul  in  due  time. 

F.  Pollock  now  showed  cause  upon  an  affidavit,  stating  that  the  defendant 
had  been  rendered  by  a  Judge's  order  in  this  cause,  since  the  date  of  the  role 
nisi,  and  was  in  custody. 

Bushy,  contrd.  The  render  is  too  late ;  and,  therefbre,  by  the  statute  43  6. 
8,  c.  46,  8.  2,  which  is  not  varied,  as  to  this  point,  by  7  &  8  G.  4,  c.  71,  the 
plaintiffs  are  entitled  to  have  the  money  paid  over.  In  Parker  v.  Turner,  2 
Chitt.  Rep.  71,  where  money  had  been  deposited,  and  an  Application  r^iAo 
was  afterwards  made  for  an  enlargement  of  the  time  for  putting  in  bail,  I- 
which  had  not  been  perfected  in  due  course,  the  Court  required  an  affidavit  of 
merits;  here  the  defendant  makes  none. 

'  Per  Curiam,  On  consideration,  we  think,  as  the  render  was  not  in  due  time, 
and  there  is  no  affidavit  of  merits,  the  plaintiffs  are  entitled  to  what  they  claim. 
This  is  analogous  to  the  case  of  an  application  to  stay  proceedings  commenced 
upon  a  bail-bond  where  bail  has  not  been  perfected  in  time ;  and  there  an  affi- 
davit of  merits  is  always  required.    The  rule  must  be  Absolute. 


DOE  dem.  ALLEN  v.  OYENS.    May  9. 

A  person  whoM  residence  and  property  were  in  the  diooese  of  Glonoester,  went  on  temporsi> 
business  to  Bristol,  and  in  the  way  met  with  an  accident,  in  consequence  of  which  he  was  taken 
to  the  Bristol  infirmary,  and  died  there  (and  within  the  diooese  of  Bristol)  a  few  days  after. 
Probate  of  his  will  was  granted  by  the  Bishop  of  Gloucester :  Held,  that  the  probate  was  re- 

fular,  for  the  testator  had  died  in  itintff  and  this  was  a  ease  within  the  principle  of  canon  ^ 
ao.  1,  which  provides,  that  when  a  man  dies  on  a  jonmoT,  the  ffoods  which  he  hath  about 
him  shall  not  canse  his  testament  or  administration  to  be  fiable  to  ue  prerogatire  eonrt 

Ejxotment  for  a  messuage,  &o.  At  the  trial  before  Bosanquet,  J.,  at  the 
last  Spring  assises  at  Gloucester,  it  appeared  that  the  premises  were  leasehold, 
situate  in  the  parish  of  Frampton  Cotterel,  in  the  diocese  of  Gloucester;  thai 
the  lessor  of  the  plaintiff  was  the  executor  of  Thomas  Hetcher,  who  in  his  lifo 
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time  was  tenant  of  the  premises ;  that  Fletcher  was  in  the  habit  of  doing  jobs 
with  a  horse  and  cart,  and  that  on  the  16th  of  April,  1829,  he  was  going  with 
the  horse  and  cart  as  usual  from  his  house  in  Frampton  Cotterel  to  Bristol,  and 
on  the  way  met  with  an  accident,  in  consequence  of  which  he  was  taken  to  the 
utAOAi  ii^oi^ii^^  ui  the  city  and  ^diocese  of  Bristol,  and  died  there  in  a  few  days^ 

^  having  on  the  18th  of  April  made  his  will,  under  which  the  lessor  of  the 
plaintiff  claimed.  He  had  no  bona  notabilia  in  the  diocese  of  Bristol  at  the 
time  of  his  death.  Probate  was  granted  by  the  Bishop  of  Gloucester.  It  was 
objected,  on  behalf  of  the  defendant,  that  this  was  irregular,  for  that,  under 
the  circumstances,  probate  ought  to  have  been  taken  out  in  the  Prerogative 
Court ;  and,  consequently,  that  the  lessor  of  the  plaintiff  had  no  title.  The 
learned  Judge  refused  to  nonsuit,  but  directed  a  verdict  for  the  plaintiff,  giving 
leave  to  move  that  a  nonsuit  might  be  entered.     In  this  term 

Ludhw,  Seijt,  moved  accordingly,  (a)  The  testator  died  in  the  diocese  of 
Bristol,  and  had  bona  notabilia  in  that  of  Gloucester.  Neither  of  the  diocesan 
courts,  therefore,  had  entire  jurisdiction  in  the  administering  of  his  effects,  and 
it  was  for  the  metropolitan  court  to  grant  probate.  It  is  said  in  llViner's 
Abridgment,  Executors^  H.  p.  80  (citing  from  though  not  referring  to  1  Boll. 
Abr.  909,  tit.  Executor,  H.  7),  that  "  if  a  man  dies  m  a  diocese,  not  having  any 
goods  there,  but  has  bona  notabilia  in  another  diocese,  this  will  be  sufficient 
bona  notabilia  for  the  archbishop  to  grant  administration,  &c.,  because  the  ordi- 
nary where  he  dies,  by  the  law,  is  to  take  as  great  care  of  the  testator  and  of 
his  goods  as  the  other  ordinary  where  his  eoods  are.''  [Lord  Tenterden,  C.  J. 
That  only  shows  that  the  metropolitan  probate  in  such  a  case  is  not  void.]  In  4 
Inst.  335,  Lord  Coke  describes  the  Prerogative  Court  of  the  Archbishop  of 
Canterbury,  as  "  the  Court  wherein  all  testaments  be  proved,  and  all  adminis- 
*4251   ^^^^'^  granted,  where  the  party  dying  within  his  province  '*'hath  bona 

'■  notabilia  in  some  other  diocese  than  where  he  dietn."  It  may  be  said 
that  this  objection  is  answered  by  the  ninety-second  canon,  Jac.  1,(6)  which 
provides,  '^  that  if  any  man  die  in  itinere,  the  goods  that  he  hath  about  him  at 
that  present  shall  not  cause  his  testament  or  administration  to  be  liable  unto 
the  prerogative  court.''  But  here,  although  the  testator  had  no  residence  in 
Bristol,  it  does  not  appear  upon  the  evidence  that  he  died,  strictly  speaking,  in 
ttinere ;  and  even  if  this  were  so^  it  is  not  clear  that  the  canon  applies  to  the 
present  case.  Our,  adv,  vuli. 

Lord  Txntekdin,  C.  J.,  now  delivered  the  judgment  of  the  Court.  Tn  this 
case,  which  was  tried  before  my  Brother  Bosanquet  at  Gloucester,  the  question 
was,  whether  the  lessor  of  the  plaintiff,  who  cbumed  a  term  of  years  under  a 
will,  of  which  probate  had  been  granted  by  the  Bishop  of  Gloucester  (the  dio- 
cese where  the  lands  lie),  had  a  good  title  f  The  testator  died  in  the  diocese  of 
Bristol,  and,  according  to  the  authority  cited  from  11  Yin.  Abr.  Executors,  p. 
80,  in  ordinary  cases  a  prerogative  probate  would  be  necessary.  BUt  the  testator 
in  this  case  died  at  Bristol,  whilst  he  was  in  itinere.  Now,  the  ninety-second 
canon,  Jac.  1,  provides,  that  where  a  man  dies  in  a  journey,  his  goods  which  are 
with  him  at  the  time  of  his  death  are  not  bona  notabilia;  and  we  think  that  this 
ease  fkdls  within  the  principle  of  the  canon,  which  appears  to  be  this,  that  the 
spods  of  the  partv  who  so  di^  are  supposed  to  be,  for  the  purposes  of  the  juris- 
diction of  the  ordinary,  in  the  place  where  he  is  domiciled,  notwithstanding  his 
personal  absence.     We  are  therefore  of  opinion  that  the  verdict  was  right. 

Rule  refused. 

(a)  Before  Lord  TKxnKDKir,  C.  J.,  Lrtubdali,  Pabeb,  and  Pattuov,  Ja. 
(6)  4  Baxn'i  EooL  Law,  235. 
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*CURTIS  V.  BLOW.(a)  [*426 

Twtator  bequeathed  %  sum  in  long  annnitiei^  to  be  applied  fint  to  the  paTmeai  of  hii  debts,  and 
a  certaii  |Mirtion  of  it,  afterwards,  to  vest  in  tnutees  for  hii  daughter.  On  hie  death,  a  bill  io 
ClMncery  was  ezhibitod  against  his  ezeoutor  for  an  appropriation  of  the  fund  for  the  danghter'i 
benefit;  the  executor  admitted  assets,  and  a  decree  was  obtained  for  the  apfHropriaiion,  within 
two  yean  of  the  death  of  the  testator.  It  was  not  referred  to  a  Master  in  Chanoery  to  ascertain 
whether  there  were  any  debts  outstanding ;  nor  did  it  appear  whether  or  not  this  was  the  fset 
The  daughter's  uinuity  being  afterwards  sold,  the  purchaser  brought  an  action  to  reoorer  back 
the  deposit  money,  on  the  ground  that  no  title  eonld  be  made.    On  a  case  stating  tfiese  facts : 

Held,  that  there  was  no  sufficient  title  established ;  and  that  at  least  in  the  abeence  of  a  Master*i 
report,  it  lay  upon  the  rendor  to  show  that  there  were  no  debts  outstanding,  which  could  affect 
the  annuity. 

This  was  an  action  against  an  ancticmeer  for  deposit  money.  On  the  tnal 
before  Lord  Tenterden,  C.  J.,  at  the  London  sittings  after  Trinity  term  1829,  a 
Terdict  was  found  for  the  phuntiff  sabject  to  the  opinion  of  this  Uonrt  on  a  case, 
in  which  the  following  were  the  material  facts : — 

On  a  sale  by  auction,  18th  November,  1828,  the  pluntiflf  was  the  highest 
bidder  for  a  lot  described  as  the  life  interest  of  A.  B.,  in  90/.  a  year  long  annui- 
ties, standing  in  the  name  of  the  Aocountant-general.     By  the  abstract  of  titk 
delivered  after  the  sale,  it  appeared  that  W.  W.  had  bequeathed  355^  long 
annuities,  subject,  in  the  first  instance,  to  the  payment  of  his  debts,  Ac,  after 
which  his  son  was  to  have  such  portion  of  the  said  355/.  long  annuities  as  would 
equal  205/.  per  annum,  and  the  residue  was  given  to  the  executors  in  trust  for 
A.  B.  his  daughter  for  Ufe,  and  aft^irards  in  trust  for  the  children  of  A.  B.   The 
annuity  in  question  was  the  produce  of  such  residue.   The  testator  died  in  July 
1826,  and  a  suit  was  afterwards  instituted  in  Chancery  by  A.  B.  against  the 
surviving  executor,  in  order  to  have  the  last-mentioned  annuity  ^propriated : 
the  executor  in  his  answer  admitted  assets,  and  a  decree  was  *made  in  r^Aiyr 
June  1828,  by  which  it  was  ordered  that  the  executor  should  taanafer  I- 
ihe  long  annuiUes  into  the  name  of  the  Aooountant-«eneral  in  trust  in  the  aaid 
cause,  subject  to  the  further  order  of  the  Court;  and  uat  the  annuity  in  quesdoi 
should  be  paid  to  A.  B.  during  life,  or  until  the  further  order  of  the  Court  To 
this  title  the  plaintiff  objected,  that  there  had  not  been  any  Haste's  report  of 
debts,  in  the  Chancery  suit,  and  that  the  fund  decreed  to  be  paid  to  A.  B.  until 
the  further  order  of  the  Court,  was  not  clear  from  future  demands  of  the  testa- 
tor's creditors.     On  these  and  other  grounds  (which  were  also  discusied  iB 
arguing  the  case,  but  on  which  no  judgment  was  given),  the  plaintiff  declined  to 
complete  the  purchase,  and  brought  an  action  for  the  deposit  money  which  had 
been  paid  at  the  sale.     This  case  was  argued  in  the  present  term  by 

Spenccy  for  the  plaintiff.  The  defendant  could  not  make  a  good  title  to  this 
annuity.  It  is  charged  on  a  specific  fund  (355/.  per  annum  in  long  annuities) 
which  the  testator,  in  his  will,  directs  to  be  applied  in  the  first  place  to  the  pay- 
ment of  his  debts,  legacies,  funeral  and  testamentary  expenses ;  ^'  and  after  that 
shall  be  done,"  he  gives  to  his  son  such  sum  in  long  annuities  as  shall  be  equal 
to  205/.  per  annum,  after  deducting  his  proportionate  share  with  testator'i 
daughter  A.  B.,  of  the  debts,  Ac.,  and  as  to  the  residue  of  the  355/.,  he 
"bequeaths  it  to  trustees  for  A.  B.  The  decree  referred  to  in  the  case  was  made 
(in  an  amicable  suit)  without  any  inquiry  into  the  debts.  There  is  nothing  to 
prevent  any  of  the  creditors  from  filing  a  bill  hereafter  to  have  their  debts  paid 
out  of  the  fund  on  which  the  annuity  is  charged.  It  was  the  fault  of  the  parties 
obtaining  this  decree,  that  it  was  not,  at  the  time  of  the  *suit,  referred  r^^og 
to  the  Master  to  inquire  and  report  whether  or  not  there  were  debts ;  the  ^ 
vendor  might  then,  perhaps,  have  been,  empowered  to  make  a  good  title.  In 
Lowes  V,  Lush,  14  Yes.  547,  it  was  held  sufficient  objection  to  a  title  offered  by 
the  vendor,  that,  by  a  deed  executed  with  a  view  to  the  sale,  he  had  committed 

(a)  This  onse  was  argued  and  determined  on  a  former  day  in  the  term,  but  wae  unaToidabl/ 
omitted  in  iti  proper  place. 
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ma  act  of  bukkraptvy  ^in  aasigning  all  his  effects),  though  it  did  nol  «p)^ear  thai 
there  was  anj  debt  existing  upon  which  a  commission  coold  have  issiied. 

Semdsnon^  eon^rd.  There  was  no  neceasitj  in  this  ease  for  a  report  of  the 
Mafiter.  A  bill  was  filed  in  the  usual  course  against  the  executor,  for  the  pur- 
pose of  haying  the  fund,  which  was  the  subject  of  the  bequest,  secured  and 
appropriated  according  to  the  wilL  The  prayer  oi  such  a  bill  would  be  that 
if  the  executor  did  not  admit  assets,  the  Master  should  inquire  and  report* 
.Bat  the  executor  did  admit  assets,  and  the  Ck>urt  made  a  decree  (it  is  to  be  pre- 
sumed on  proper  consideration),  appropriating  the  funds.  By  that  admission 
the  executor  made  himself  personally  liable ;  from  that  time  a  creditor  would 
proceed  against  him  for  anything  that  might  be  due,  and  not  follow  the  fund. 
[Lord  Tenterdek,  C  J.  The  admission  is  binding  as  between  the  parties  to 
the  suit,  but  is  it  so  as  to  others  f  Suppose  the  executor  died  insolvent :  would 
a  creditor  be  precluded  from  resorting  to  the  fund  on  account  of  the  admission 
of  aaseta?  If  so,  this  might  be  made  a  contrivance  for  excluding  creditors  from 
their  remedy.]  A  creditor  would  not  be  absolutely  precluded  from  resorting  to  the 
fund  even  after  a  Master's  report,  Gillespie  v.  Alexander,  3  Buss.  130.  A 
^4291  ^P^^^  *yms  out  of  the  question  in  this  case ;  for  after  an  admission  of 
^  assets  it  is  contrary  to  the  usual  practice  to  take  an  account  before  the 
Master.  This  may  be  collected  from  Wall  v.  Bushby,  1  Bro.  Ch.  C.  484. 
According  to  the  argument  on  the  other  side,  a  good  title  could  never  be  made 
while  a  fund  remained  subject  to  the  order  of  the  Court  of  Chancery.  No  doubt 
there  ought  to  be  a  reasonable  certainty  that  the  fund  is  clear  of  debts,  but  that 
may  be  supplied  by  the  executor's  admission  of  assets,  as  well  as  by  the  Master's 
report.  It  has  not  been  shown  that  there  were  any  debts  outstanding,  and  it 
ought  not  to  be  presumed,  especially  after  a  decree  made  on  the  contrary  suppo* 
siUon.  [Lord  Tkmterden,  C  J.  That  was  a  very  short  time  after  the  testa- 
tor's death.]  If  the  conclusion  as  to  debts  depended  on  the  length  of  time 
elapsed,  a  line  must  be  drawn  somewhere,  and  it  would  be  very  difficult  to  say 
where. 

Spenecj  in  reply.  The  admission  of  assets  only  operates  as  between  the 
legatee  and  executor,  not  as  against  a  creditor.  The  executor  might  not  think 
himself  interested  in  dispntine  that  there  were  assets.  And  the  idmission  and 
decree  were  made  within  less  tiaan  two  years  after  the  testator's  death.  [Pabkx, 
J.  If  an  account  had  been  taken  by  the  Master,  and  notice  given  for  creditors 
to  come  in,  would  a  creditor  not  doing  so  have  been  barred  for  the  future  ?  And 
if  not,  when  could  a  title  have  been  made  to  this  properW  f]  The  creditor  would 
probably  not  be  barred ;  but  if  a  reasonable  time  had  elapsed,  and  none  had 
come  in,  it  might  have  rested  with  the  party  disputing  the  title  to  show  that 
there  was  a  reasonable  expectation  of  creditors  coming  forward. 
*4S01  ^^^  Tenterden,  C.  J.  The  property  out  of  which  this  annuity  was 
J  to  come  is  bequeathed  after  payment  of  the  testator's  debts,  legacies,  and 
certain  other  expenses,  which  are  charged  upon  the  fund  by  a  prior  and  distinct 
clause  of  the  will.  Docs  enough  appear  upon  the  case  to  satisfy  us  that  there 
remained  no  debts  to  be  paid  out  of  the  fund  ?  There  was  indeed  an  admission 
of  assets,  but  it  has  been  properly  observed  that  the  executor  might  not  consider 
himself  interested  in  disputing  their  existence.  It  does  not  seem  to  me  at  all 
clear  that  there  may  not  be  claims  outstanding,  which  might  diminish  the  ftind 
so  as  to  leave  too  little  for  the  payment  of  the  annuity.  It  is  said  the  plaintiff 
ought  to  have  shown  that  there  were  such  claims;  but  he  is  a  stranger  to  the 
property :  the  defendant,  who  is  the  agent  of  those  interested  in  it,  stands  in  a 
different  situation ;  and  I  think  the  argument  that  it  lay  on  him  to  show  the 
non-existence  of  debts  ought  to  prevail,  and,  consequently,  that  there  must  be 
judgment  for  the  plaintiff. 

LiTTLEDALE,  J.  It  secms  to  me  that  in  strictness  a  eood  title  could  not  bd 
made  to  this  annuity,  since  it  could  not  be  ascertained  whether  any  of  the  debts 
char^  upon  the  fund,  were  or  were  not  still  outstanding.  The  executor's  ad- 
mission of  assets  might  show  his  opinion^  but  would  not  prevent  creditors,  at  a 


184  Helps  v.  Winterbottom.  E.  T.  1831-  [430 

Bubsequeni  time,  from  enforcing  their  claims  upon  the  fond  spedficaUj  appro- 
priated for  their  benefit. 

Parke,  J.  The  portion  of  long  annuities  oonstitnting  the  fnnd  in  questaon 
was  bequeathed  in  tmst  for  the  testator's  daughter,  after  payment  of  his  debts* 
It  was,  if  the  expression  may  be  used,  a  legacy  in  remainder,  *and  the  p^^]^ 
creditors  were  the  prior  legatees ;  and  it  is  not  clear  upon  the  case  that  ■- 
all  those  prior  legatees  have  receired  the  amount  of  their  claims.  If  there  had 
been  a  reference  to  the  Master,  and  he  had  reported  that  there  were  no  debts  out- 
standing, that  might  have  thrown  it  on  the  plaintiff  to  show  the  contrary.  But 
as  the  case  now  stands,  it  cannot  be  presumed  that  there  are  no  demands  upon 
the  funds  preferable  to  those  of  the  parties  claiming  to  dispose  of  the  annuity. 

Patteson,  J.  It  was  incumbent  on  the  vendor  to  take  proper  steps  for 
ascertaining  that  none  of  the  prior  claims  upon  this  fund  were  still  unsatisfied. 
Not  having  done  so,  he  has  failed  in  making  out  a  title,  and  the  plaintiff  must 
recover.  Postea  to  the  plaintiff. 


HELPS  and  Another  v.  WINTKRBOTTOM.(a) 

€k>odi  ik«re  iold  at  six  months'  eredit^  pajrmeiit  to  be  then  made  by  a  bill  or  two  or  ikree  montli^ 
aft  the  purohaier's  option :  Held,  Parkk,  J.,  dubitante,  that  thu  was  in  effect  a  nine  months' 
credit^  uid,  consequently,  that  an  action  for  goods  sold  and  delivered  commenced  within  six 
years  firom  the  end  of  the  nine  months  was  in  time  to  save  the  statute  of  limitations. 

Assumpsit  for  goods  sold  and  delivered.  Money  counts.  Plea,  that  the 
action  did  not  accrue  within  six  years.  Replication,  that  the  action  did  accme, 
AcG.,  and  issue  joined.  At  the  trial  before  Park,  J.,  at  the  Yorkshire  Spring 
assizes,  1830,  a  witness,  named  Ken  worthy,  proved  that  he  had  sold  the  goods 
(Spanish  wool  of  the  value  of  33?.)  to  the  defendant  on  behalf  of  the  plaintiff, 
on  the  20th  of  May,  1823 ;  *and  it  appeared  from  his  evidence  that  the  r^Aoo 
agreement  between  him  and  the  defendant  was  for  six  months'  credit,  ^ 
payment  to  be  then  made  by  a  biU  at  two,  or  three,  months  at  the  purchaser's 
option ;  and  that  the  parties  had  dealt  upon  these  terms  before.  Nothing  was 
said  in  the  invoice  as  to  the  time  of  payment.  The  action  was  commenced  on 
the  14th  of  January,  1830,  and  was  therefore  barred  by  the  statute  if  the  goods 
were  to  be  considered  as  having  been  purchased  at  only  six  months'  credit.  The 
learned  Judge,  in  leaving  the  case  to  the  jury,  said  that  the  goods  must  be  pre- 
sumed to  have  been  sold  upon  the  terms  of  the  former  bargains,  namely,  six 
months'  credit,  and  then  payment  by  a  bill  at  two  or  three.  The  jury  found  for 
the  plaintiff.  In  the  following  term  a  rule  nisi  was  obtained  for  a  new  trial,  on 
the  ground  that  no  delivery  and  acceptance  of  the  goods  had  been  proved ;  that, 
consequently,  the  terms  of  the  bargain  could  only  be  proved  by  a  note  or 
memorandum  in  writing;  and  that  the  invoice,  which  was  the  only  written 
memorandum,  said  nothmg  of  the  time  of  payment.     In  Hilary  term,  1831, 

Wightman  showed  cause.  It  is  true  that,  by  inadvertence,  the  delivery  and 
acceptance  were  not  proved;  but  this  was  not  made  a  point  at  the  trial,  and  the 
objection  ought  not  to  prevail  now.  Then  Kenworthy's  evidence  afforded 
sufficient  ground  for  the  jury  to  presume  that  the  contract  was  for  six  months' 
credit,  and  a  bill  afterwards  at  two  months  or  three;  and  if  so,  the  plaintiff 
might  bring  an  action  for  goods  sold  and  delivered  at  the  expiration  of  the  nine 
months,  and  the  statute  would  not  attach  till  six  years  had  ekpsed  from  that 
time. 

BUuMurri^,  contrd.     As  no  delivery  was  proved,  either  there  is  no  ^aqq 
evidence  of  a  contract,  to  satisfy  the  statute  of  frauds,  or  the  invoice  is  ^ 
that  evidence.     But  the  invoice  says  nothing  of  the  time  of  the  credit,  and 

(a)  This  ease  was  argp*  \  and  determined  in  Hyavy  tenn,  bat  was  nnaToidaUr  omitted  in  ill 
proper  plaee. 
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terms  cumot  be  superadded  to  thoee  contained  in  the  written  instrument.  If 
they  could,  there  was  no  sufficient  proof  of  an  agreement  for  six  months'  credit, 
and  payment  afterwards  by  a  bill  at  two,  or  three,  months,  at  the  defendant's 
option.  And  if  this  had  been  the  contract,  the  declaration  ought  to  have  been 
special,  and  not  merely  for  goods  sold  and  delivered. 

Liord  TsNTEBDEN,  C.  J.    It  does  not  appear  that  the  learned  counsel  for  the 

defendant  was  instructed  to  contend  that  there  was  no  delivery.     All  parties 

seem  to  have  taken  it  for  granted  that  the  goods  had  been  delivered ;  and  I  think, 

therefore,  it  would  not  be  doing  justice  to  grant  a  new  trial  on  account  of  the 

defect  of  proof  in  this  particular.   As  to  the  terms  of  the  contract,  whether  they 

'vrere  or  were  not  for  such  credit  as  the  plaintiff  alleged,  was  a  question  for  the 

jiuy,  and  might  have  been  expressly  left  to  them,  if  it  had  been  desired  on 

behalf  of  the  defendant.     Then,  supposing  the  a^re^ment  to  have  been  for  six 

months'  credit,  and  payment  at  the  end  of  that  time  by  a  bill  at  two,  or  three, 

months,  I  think  the  action  was  properly  brought.     It  is  commenced  in  time, 

whether  the  term  of  credit  be  considered  in  the  whole  as  eight  or  nine  months; 

and  it  appears  to  me  that  no  action  could  have  been  maintained  for  goods  sold 

and  delivered  till  the  eight  or  the  nine  months  had  expired.   The  plaintiff  might 

haye  brought  an  action  after  the  end  of  the  six  months,  for  not  giving  a  bill 

•mA^tA-i  pursuant  to  the  contract;  but  then  he  ^would  not  have  recovered  the 

-'  whole  price  of  the  goods ;  he  would  only  have  been  entitled  to  such 

damages  as  the  jury  might  have  thought  reasonable  for  the  breach  of  contract. 

It  was,  indeed,  once  doubted  (by  Lord  Alvanley,  C.  J.,  in  Dutton  v.  Solomonson, 

3  B.  &  P.  582)  whether  an  action  for  goods  sold  and  delivered  would  lie  upon 

the  expiration  of  a  contract  of  this  kind,  and  whether  the  declaration  ought  not 

to  be  special ;  but  it  has  been  decided  in  other  cases  that  the  action  for  goods 

sold  wUl  lie  ;(a)  and  I  think  that  on  a  contract  like  the  present,  a  declaration 

at  the  end  of  the  eight  or  nine  months  stands  upon  the  same  footing  with  a 

declaration  at  the  end  of  six  months  where  the  credit  is  for  that  time  absolutely. 

In  each  case  the  action  for  goods  sold  would  not  lie  before  the  expiration  of  the 

time ;  but  it  may  properly  be  brought  when  the  whole  credit  has  elapsed. 

LiTTLEDAiiS,  J.  If  the  contract  was  for  six  months'  credit,  and  then  a  bill 
to  be  given  at  two,  or  three,  this  action  was  in  time.  In  Dutton  v,  Solomonson, 
and  some  other  cases  decided  about  the  same  period,  it  was  much  discussed 
whether  upon  this  peculiar  kind  of  contract  an  action  for  goods  sold  and  deli- 
vered would  lie  at  the  end  of  the  six  months ;  and  whether  that  was  the  proper 
form  of  action  when  the  time  had  expired  for  which  the  bill  was  to  be  given.  The 
result  of  the  cases  is,  that  at  the  end  of  the  six  months  an  action  lies  for  not 
delivering  a  bill  according  to  the  contract,  the  party  being  then  entitled,  not  to 
i^Aorri  payment,  but  to  a  better  security  *for  nis  money.  In  a  suit,  however, 
-*  for  this  cause  of  action,  the  plaintiff  would  probably  not  recover  anything 
approaching  to  the  whole  debt ;  and  this  is  not  the  cause  of  action  to  which  the 
statute  of  limitations  would  apply,  upon  a  declaration  for  goods  sold  and  deli- 
vered. It  appears  to  me  that  such  a  declaration,  after  the  end  of  the  time  for 
which  the  bill  was  to  be  given,  is  correct,  and  that  the  action,  commenced  within 
nx  years  after  the  expiration  of  the  two,  or  three,  months,  is  not  barred  by  the 
statute. 

Pa&ke,  J.  I£  h  established  now,  that  where,  on  a  sale  of  goods,  credit  is 
given  for  a  certain  number  of  months,  and  payment  to  be  made  afterwards  by  a 
bill  at  so  many  more,  an  action  for  eoods  sold  and  delivered  will  lie  at  the  end 
of  the  whole  time.  It  was  doubted  by  Lord  Alvanley,  in  the  case  which  has 
been  referred  to,  whether  such  an  action  did  then  lie,  or  whether  the  declaration 
should  not  be  on  the  special  agreement;  but  it  was  settled  in  Brooke  v.  White, 
1  New  Rep.  330,  that  the  general  form  of  declaration  was  proper  in  such  a  case. 
But,  in  the  present  instance,  I  have  some  doubt  whether  the  statute  is  not  an 
answer,  inasmuch  as  the  agreement  for  giving  a  bill  is  optional  in  its  form. 

(a)  Sm  Brooke  «.  White,  1  New  B.  S30;  and  Mmer  «.  Shawe,  cited  in  Mnnen  «.  Prioob  4 
Sest,U9. 
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The  groiind  oa  which  it  has  been  held  that  indebitatns  aasumpBtt  Ues  «t  the 
expiration  of  a  credit  of  the  pree^it  deseription,  hu  bera,  thkt  the  eoninet 
sabstantiaUj  is  for  bo  many  months'  eredit,  payment  to  be  made  at  the  ead 
of  that  time;  in  cash,  but  security  to  be  given  for  part  of  tibe  time  by  die 
delivery  of  a  bill  at  a  certain  stipulated  period.(a)  But  a  difficnliy  arises 
where  the  security  to  be  given  is  a  *biU  at  two,  or  three,  months;  for  r^4g|t 
I  do  not  Bee,  in  such  a  case,  how  it  can  be  said  that  there  was  any  L  ^^ 
certain  credit  Rafter  the  six  months),  at  the  expiration  of  which  indebitatas 
asBumpsit  woula  lie  for  the  value  of  the  goods;  Uie  contract,  as  far  as  regaidf 
the  bill,  being  for  a  time  which  is  at  the  debtor's  option.  I  should  be  rather 
disposed  to  say,  here,  that  the  real  contract  was  to  pay  in  a  b^  at  the  eod  of 
six  months,  and  that  if  no  bill  was  given  at  that  time,  the  agreement  was  brokeOy 
and  the  credit  was  then  at  an  end.(&) 

Patteson,  J.  I  do  net  feel  the  difficulty  which  has  been  suggested  on 
aoeount  of  the  option  given  with  respect  to  the  bill.  It  appears  to  me  that  the 
credit  was,  in  eiect,  for  nine  months ;  that  the  statute  of  limitations  would  b^ia 
to  run  from  tke  expiration  of  that  time,  and  that  before  that  period  the  present 
action  could  not  have  been  maintained,  though  the  plaintiff  might  have  deckred 
specially  on  the  omission  to  give  a  bill  at  the  end  of  six  months.  The  rule  must| 
therefore,  be  discharged.  Bule 


( 


a)  Mween  v.  Prioe,  4  Satty  14f . 
6}  fibat  Prioev.  Kixoa,  6  TWmt.  33S. 


*LEWIS  V.  BRANTHWAITE.(a)  [*4S7 

In  eopyhold  landi,  slthoagh  the  property  in  miaes  be  in  the  lord,  the  poneaeion  of  them  is  ia 
the  tenuit  The  latter,  therefore,  mar  maintain  trespass  agunst  the  owner  of  an  a^Joininf 
colliery,  for  breaking  and  entering  me  subsoil  and  taking  eoal  therein,  althoogh  no  Uespasi 
be  committed  on  the  surfiwe. 

Trespass  for  breaking  and  entering  a  close  of  the  plaintiff,  called  Twin-v- 
colledge,  situate  in  the  pariah  of  Monythusloyne,  ia  the  county  of  Monmouth, 
and  digging  up  and  subverting  the  earth  and  soil  of  the  said  close,  and  driving 
digging,  and  sinking  levels,  mines,  shafts,  and  holes  in,  into,  under,  along,  ana 
through  the  said  dose  of  the  plaintiff,  and  from  and  out  of  the  said  levels  so 
driven,  &c.,  digging  and  setting  large  quantities  of  earth,  soil,  and  stones.  At 
the  trial  beforeJBoUand,  S.,  at  the  Spring  assizes  for  the  county  of  Monmouth| 
1830,  it  appeared  that  the  plaintiff  was  a  copyhold  tenant  of  the  manor  of  Aber- 
came,  in  the  county  of  Monmouth,  of,  inter  alia,  the  Twin-y-colledge ;  and  that 
the  defendant  being  in  possession  of  a  cdliery  lying  under  land  adjoining  that 
of  the  plaintiff,  opened  a  level  under  Twin-y-colledge,  and  took  cosd  therefrom. 
It  was  contended,  that  as  there  was  no  evidence  that  the  defendant  had  ever 
trespassed  on  the  surface,  the  plaintiff,  a  copyhold  tenant,  could  not  maintain  an 
action  for  trespass  to  the  subsoil,  he  being  in  possession  of  the  surface  only,  and 
the  mines  abd  trees  bein^  in  the  lord.  The  learned  Judge  directed  the  juiy  to 
find  a  verdict  for  the  plaintiff,  but  reserved  liberty  to  the  defendant  to  move  to 
enter  a  nonsuit.     A  rule  nisi  bavins  been  obtained  for  that  purpose, 

^EusseU,  Serjt.,  and  Blewett,  in  Hilary  term,  showed  cause.  If  the  posi-  ^^^g 
tion  contended  for  on  the  part  of  the  defendant  were  correct,  the  lord  might,  ^ 
by  opening  a  pit  in  some  part  of  his  own  demesnes  or  in  the  waste,  work  out  tha 
mines  in  the  manor,  without  trespassing  on  the  copyholder.  The  lord  has  no  posses- 
sory,  but  a  reversionary  interest  only,  as  the  owner  of  the  freehold  and  inheritance; 
and  the  copyholder  is  in  possession  of  both  mines  and  trees ;  for,  as  the  claim  of 
the  lord  to  both  rests  upon  the  same  grounds,  what  is  true  with  respect  to  the  one 
]S|  in  general,  true  with  respect  to  ue  other.     A  copyhold  was,  in  its  origin,  I 

(a)  This  ease  was  also  argued  and  determined  in  Hilary  term. 
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tenancy  si  wOl  oiilj.   A  ienant  at  will,  however^  litB  a  poeMamon  of  ererything; 
for  a  grant  of  land  passes  eteiythiiig  under  it;  and  a  demise  of  land  passes  tae 
same  poBsessorj  interest  in  everything  o(»nprehended  in  that  term;  whether  the  d»> 
mise  be  at  will,  for  years,  or  for  life.   It  is  true  that  the  lessor  of  a  tenant  at  will 
may  maintain  trespass  against  him  if  he  ont  down  the  trees ;  heeanse  the  wrongful 
set  of  the  lessee  in  taking  npon  himself  to  cut  timber  oonoems  so  much  the  free- 
hold and  inberitanoe,  that  it  amounts  in  law  to  a  determination  of  the  wilL  1  BolL 
Abr.  860 ;  2  lb.  555 ;  Go.  Litt.  57  a.     Henoe  it  is  clear,  nevertheless,  that  tha 
possession  of  the  trees,  before  the  determination  of  the  will,  wss  in  the  tenant 
The  wiU  may  be  determined  by  any  act  of  the  lessor  which  duturbt  the  posae$^ 
tion,  and  wnjoh  would  be  wrongful,  except  as  a  determination  of  the  will ;  ss,  if 
the  lessor,  without  consent  of  the  leraee,  enters  and  outs  down  the  trees  demised. 
Co.  latt.  55  6.    This  also  implies,  that  before  the  determination  of  the  will  the 
*4391  ^^^^°^  ^  ^  possession  of  the  trees.     It  is  said,  ^also,  that  if  a  stranger 
"^  euts  trees,  the  tenant  at  will  shall  have  trespass.   Hsle's  MSS.,  cited  Go. 
Litt  57  by  note  378.    That  the  tenant  at  will  has  the  same  possession  as  tenant 
for  years  or  for  life  is  also  clear  for  this  reason,  that  tenant  at  will  may  take  a 
release  of  the  inheritance,  and  thereby  his  estate  is  enlarged ;  Com.  IHg.  EsUUeif 
(EL,  3) ;  or  a  confirmation  for  his  life,  upon  which  a  remainder  may  be  dependent : 
o  Leon,  15. 

That  lessees  for  years  and  for  lifo  are  in  possession  of  the  subsoil  cannot  be 
qnestioned ;  first,  because  they  may  work  mines  open  at  the  time  of  the  demise, 
tii(mgh  the  word  mines  should  not  be  named  therein ;  Glavering  v.  Clavering,  2 
P.  Wms.  388,  Astry  v.  Ballard,  3  Mod.  193,  Stoughton  v.  Leigh,  1  Taunt.  402.(a) 
Secondly,  because  the  tenant  of  the  particular  estate  must  be  in  possession  of 
eTeiything  which  subsequently  passes  to  the  remainder-man.  As  livery  of  seisia 
euiQot  be  made  to  him  in  remainder  without  infringing  the  possession  of  the 
leasee,  the  law  allows  livery  made  to  the  tenant  of  the  particular  estate  to  enure 
to  him  in  remainder ;  but  livery  enures  only  in  respect  of  the  supposed  aetual 
possession  ei  the  lessee.  Nothing,  therefore,  can  psss  to  the  remainder-man  but 
that  which  is  in  possession  of  the  lessee ;  and  ss  the  whdie  estate  does  pass  to  the 
remainder-man,  it  follows,  of  course,  that  the  tenant  of  the  psrtionlar  estate  is 
in  possession  of  the  whole. 

That  the  tenant  cannot  cut  timber  or  open  mines,  arises,  not  from  any  exception 
or  reseryation  out  of  the  grant,  but  because  the  possession  is  given  to  hinr  for  a 
*44()1  limited  time  only,  after  which  the  thing  demised  goes  to  ^another  who  is 
^  entitled  to  have  it  in  the  same  state  as  it  was  at  the  time  of  the  grant. 
The  lessee,  therefore,  cannot  diminish  in  quantity  or  alter  in  its  nature  the  thing 
demised,  by  cutting  trees,  digging  for  mines,  cr  changing  arable  into  pasture,  or 
Tice  versft.  The  only  remedy^owever,  which  the  remainder-man  has  against  the 
tenant,  further  shows  the  possession  of  the  lessee,  vis.  an  action  of  waste.  For 
it  was  held  in  Goodricht  v,  Vivian,  8  East,  190,  alter  consideration  of  the  au- 
thorities, that  wsste  hes  not  where  the  place  in  which,  &e.,  is  no  part  of  the 
demise. 

Then,  ss  a  tenant  at  will  has  the  same  possession  as  a  tenant  for  years  or  for 
life,  and  as  they  are  in  possession  of  the  whole,  it  follows  that  the  copyholder  is 
^  in  possessiiHi  of  the  whole.  For  a  copyhold,  though  originally  a  tenancy  at 
wUl,  is  now  something  more }  and  whatever  is  true  of  a  tenancy  at  will,  in  respect 
of  possession,  must  he  true  also  of  a  copyhold.  Copyholds  are  to  be  governed 
by  the  mles  of  the  eommon  law,  unless  a  particular  custom  intervenes,  Fisher  «. 
v^biggB,  12  Mod.  301.  And  in  Heydon  and  Smith's  case,  Oodb.  172,  Foster,  J., 
Bud,  *<  Without  a  custom,  the  lord  cannot  fell  the  trees  growing  on  the  copy* 
hold  any  more  than  upon  a  lease  for  years ;"  and  it  was  hdd  there,  that  a  copy- 
holder  might  maintain  trespass  for  cutting  trees  growing  on  his  copyhold,  eves 
^Qst  the  lord.  The  knrd  and  the  copyholder,  therefore,  are  in  the  same 
f^Bpectiye  situations  with  regard  to  the  possession  of  mines  and  trees  as  the 
:«oiainder-man  and  the  tenant  for  years. 

(a)  And  mo  SMmden**  eaae,  6  Rtp.  11  k 
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The  only  ffroand  upon  wHicH  the  position  on  the  other  side  oonld  be  sapported 
is  a  suppoeed  ^reservation  or  exception  out  of  the  grant.  That  there  is  r^AAri 
no  express  exception  is  clear,  and  in  the  absence  of  custom,  upon  what  *- 
principle  can  sach  an  exception  be  implied  ?  From  the  cases  of  Bourne  v.  Tay- 
lor, Iv  East,  189,  and  Whitechurch  v.  Holworthy,  4  M.  A;  S.  840,  it  is  dear  that  no 
suon  implicKl  exception  or  reservation  exists ;  for  if  there  was  an  exception,  there 
would  be  a  power  to  enter  upon  the  copyhold  and  open  mines.  But  in  Boame 
V.  Taylor  it  was  held,  that  the  lord  cannot,  without  a  custom,  enter  on  the  copy- 
hold to  bore  and  dig  for  mines ;  and  in  Whitechurch  v,  Holworthy,  that  he  can- 
not, without  a  custom,  enter  to  cut  trees.  It  follows  therefore  of  course,  that 
the  lord,  merely  as  such,  could  not  claim  the  benefit  of  an  implied  reserration. 

Camphdlf  cofUrd.     There  is  no  express  authority  to  show  that  a  copyholder 
may  maintain  an  action  for  a  trespass  committed  in  the  subsoil.   It  may  be  con- 
oeded  that  a  tenant  at  will  has  the  same  possession  as  a  tenant  for  Hfe  or  for 
years,  and  may  therefore  have  a  release  of  the  inheritance  or  a  confirmation  for 
his  life.     There  is  a  distinction,  however,  between  a  freehold  and  a  copyhold 
interest.     In  copyholds  the  interest  in  the  soil  belongs  to  the  lord ;  the  tenants 
of  the  manor  hold  at  will,  according  to  the  custom  of  the  manor.     The  interest 
of  the  copyhold  tenant  is  analogous  to  that  of  a  person  holding  under  a  lease,  in 
which  there  is  a  reservation  of  minerals ;  and  it  is  clear  that  the  landlord  may 
demise  to  a  tenant,  reserving  to  himself  minerals,  without  a  right  of  breaking 
the  soil.     So  the  lord,  when  he  originally  granted  the  sur&ce  to  a  copyhold 
tenant,  may  be  considered  as  having  retained  in  ^himself  the  freehold  in   n^jL^ 
the  soU.     Bourne  v.  Taylor  only  shows  that  the  lord  of  a  manor  has  no   ^ 
right  to  enter  upon  the  copyholds  within  his  manor,  under  which  there  are  mines 
and  veins  of  coal,  in  order  to  bore  for  and  work  the  same,  and  that  the  copyholder 
may  maintain  a  trespass  against  him  for  so  doing.   There  the  lord  entered  on  the 
iurface  of  the  land.     Here  the  defendant  took  the  coal  from  the  subeoil,  and 
committed  no  trespass  on  the  surface.     It  was  observed  by  the  Lord  Chief  Jus- 
tice in  Howe  v,  Brenton,  8  B.  &  C.  737,  that  in  many  manors  the  lord  is  entitled 
to  minerals  though  he  has  no  right  to  come  upon  the  land  to  take  them.    The 
lord  may  have  demised  the  upper  stratum  of  the  soil,  but  not  certain  strata 
below ;  and  if  so,  they  are  not  in  the  tenant's  possession,  and  trespass  most  lie 
at  the  suit  of  the  lord  for  breaking  and  entering  into  the  mines  within  them, 
riiord  Tenterden,  C.  J.   Trover  is  the  form  of  action  most  generally  adopted.} 
There  the  plaintiff  could  only  recover  the  mercantile  value  of  3ie  minerals  taken. 
Whitechurch  v.  Holworthy,  4  M.  &  S.  340,  is  the  autb  jrity  which  presses  most 
strongly  aeainst  the  defendant.    There  it  was  decided,  that  the  lord*  of  a  manor 
has  no  right  to  enter  on  a  copyhold  of  inheritance  and  cut  timber  for  his  own 
use,  leaving  sufficient  for  botes  and  estovers,  if  there  be  no  custom  in  the  manor. 
But  trees  differ  in  this  respect  from  minerals.   The  tenant  has  an  interest  in  the 
growing  trees,  in  lop  and  crop  and  shade,  house-bote  and  plough-bote,  but  he 
has  no  interest  in  minerals.   There  is  no  decision  or  dictum  to  show  that,  in  the 
case  of  copyhold,  the  possession  of  them  Is  in  the  tenant. 

*Lord  Tenterden,  C.  J.  I  am  of  opinion  that  trespass  is  maintain-  r*443 
able.  It  is  well  established  that  property  may  be  in  one  person  and  pos-  ^ 
session  in  another.  Although,  therefore,  the  property  in  a  mine  be  in  the  lor^} 
it  does  not  follow  that  possession  of  it  may  not  be  in  the  copyholder.  The  pro- 
perty in  trees  is  in  the  lord,  yet  the  possession  of  them  is  in  the  tenant ;  and 
the  latter  may  maintain  trespass  even  against  the  lord  for  cutting  down  trees. 
Unless,  therefore,  there  be  a  distinction  between  trees  on  the  surface  of  the  soil 
and  minerals  below,  the  authorities  cited  as  to  trees  are  in  point.  No  decision 
or  dictum  has  been  citjd  which  warrants  any  such  distinction.  The  general  rule 
being  that  he  who  has  the  surface  has  the  subsoil,  it  seems  to  me  that  the  copy- 
holder has  possession  of  the  subsoil,  though  he  may  have  no  property  in  it.  The 
authorities  cited  to  show  that  a  lessee  at  will  may  take  a  release  of  the  inherit- 
ance whereby  his  estate  is  enlarged,  or  a  confirmation  for  his  life  upon  which  a 
remainder  may  be  dependent,  are  in  favour  of  this  opinion.  As,  then,  the  pos- 
muion  of  jk  mine  is  in  the  copyholder,  and  not  in  the  lord,  the  former  maj 
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maintain  trespass  for  an  entxy  upon  it.    The  role  for  entering  a  nonsoit  must 
be  discharged. 

LiTTLEDALS,  J.    I  am  of  the  same  opinion     It  is  not  disputed  that  a  free- 
holder,  or  one  holding  under  him  for  life,  for  jears,  or  at  will,  has  possesnon  of 
the  sod  from  the  sor&oe  to  the  centre  of  the  earth ;  but  it  is  said  that  there  is 
a  distinction  in  this  respect  between  a  copyholder  who  is  the  tenant  at  will  of 
*444i   ^^®  ^^^  ^^^  ^  tenant  of  a  freeholder ;  that  as  the  absolute  property  in 
^  *the  freehold  is  in  the  lord,  the  property  in  the  mine  must  be  in  him;  and 
that  as  the  plaintiff  could  not  make  use  of  these  minerals,  he  cannot  maintain 
an  action  against  a  wrongdoer  for  committing  a  trespass  in  the  soil  below  the 
surface.     But  if  the  possession  of  the  mine  were  not  in  the  copyholder,  it  would 
be  difficult  to  say  to  what  extent  any  portion  of  the  subsoil  belonged  to  him.     I 
am  of  opinion  that  although  the  property  in  the  mine  may  be  in  ike  lord,  he  has 
not  such  a  possessory  right  in  it  as  to  entitle  him  to  maintain  trespass  against  a 
wrongdoer;  and  that  the  copyhold  tenant  has  such  a  possessory  right;  and  may 
recover  substantial  damages  for  any  actual  injury  done  to  the  surface,  and  nomi- 
nal damages  for  a  trespass  committed  below  the  surface.     The  authorities  as  to 
trees  are  m  point.     In  Com.  Dig.,  tit.  Copyhold,  (K)  7,  it  is  said,  ''And  if  the 
lord  cut  down  trees  where  by  custom  tne  copyholder  shall  haye  the  lops,  an 
action  on  the  case  lies  against  the  lord ;  and  1  Koll.  Abr.  108,  is  cited.     And 
afterwards,  "  So  if  a  stranger  cut  down  trees  upon  a  copyhold,  the  copyholder 
shall  haye  an  action  upon  the  case  for  the  loss  of  shade,  fruit,  &c.,  though  it 
was  not  the  custom  for  him  to  take  the  trees,"  to  which  point  Jefferson  v,  Jef- 
ferson, 3  Ley.  131,  is  cited.     And  it  is  further  said  that  the  copyholder  in  such 
a  case  may  haye  trespass.     It  seems  to  me  that  the  possession  of  the  soil  is  in 
the  copyholder  from  the  surface  down  to  the  centre  of  the  earth.     Here  it  ap- 
pears that  the  defendant  came  into  the  plaintiff's  subsoil  by  breaking  through 
from  a  shaft  below  the  surface.     That  being  so,  I  think  treq>ass  is  maintain- 
able. 

iMir-i      ^Taunton,  J.,  having  been  counsel  in  the  cause,  gaye  no  opinion. 

-'  Pattxson,  J.  There  is  no  distinction  between  a  tenant  holding  under 
a  freeholder,  and  a  copyholder  holding  at  the  will  of  the  lord,  according  to  the 
custom  of  the  manor,  as  far  as  possession  of  the  property  is  concerned.  Although 
the  copyholder  may  have  no  right  to  make  use  of  the  minerals,  he  has  a  sufficient 
possession  to  entitle  him  to  maintain  trespass  against  a  wrongdoer. 

Bule  discharged.(a) 

(a)  Dwing  Hiluy  term,  Pabkb,  X,  aod  daring  Easter  term  Taustov,  J.,  tuobU j  sat  in  the  l>ail 
toviy  bearing-motionB,  Ao. 


*^]  *ItEGULA  GENERALIS. 

Easter  Term,  1  W.  4, 1831. 

It  is  ordered,  That  instead  of  the  words  "  the  month  of  Easter  or  Morrow 
of  h11  Souls,"  contained  in  the  rule  of  this  Court  of  Easter  term,  in  the  fifth 
year  of  King  William  and  Queen  Mary,  for  regulating  the  proceedings  upon 
declarations  deliyered  to  prisoners  in  caol,  the  words  "  thirteenth  day  of  Easter 
^^"Q)  and  thirteenth  day  of  Michaelmas  term,''  be  respectiyely  substituted, 
^less  such  thirteenth  day  should  happen  to  be  a  Sunday,  and  then,  that  tiie 
"^nrteenth  days  of  those  terms  respectiyely  be  substituted. 


MEMORANDUM. 

In  the  course  of  this  term  William  Walton,  of  Lincoln's  Inn,  Esquire,  was 
|^PP<^ted  one  of  His  Majesty's  counsel  learned  in  the  law.  was  called  within  the 
har,  and  took  hb  rank  accordingly. 


BKD  OF  XASTEB  TEBIL 


CASES 

ABGUEI)  AKB  DETEBMINSD 


COURT  OF  KING'S  BENCH, 


(Brinitij  €tm, 


IH  TBS  VTRBT  TBAS  OF  THE  BEIGK  OF  WIIXIAM  IV.    1881.(«) 


MABTHA  BICHABDS  v.  WILLIAM  RICHARDS. 

A  married  woman  bein^  administratrix  reoaired  a  ram  of  monej  in  that  obaraotsr,  and  knt  tba 
lame  to  her  hnabandi  and  took  in  retom  for  it  the  joint  and  Mreral  promiaeoiy  note  of  her  bm- 
huid  and  two  other  persons,  payable  to  her  with  interest:  Held,  that  although  she  eoold  net 
bare  maintained  any  action  npon  the  note  daring  the  lifetime  of  her  hnsband,  jet  that  be  ha?- 
ing  died,  and  it  having  been  given  for  a  good  eonsideration,  it  was  a  chose  in  action  sorritiBg 
to  the  wife,  and  thai  she  night  maintain  an  action  npon  it  against  either  of  the  oilier  makers  at 
any  time  within  six  years  i3ler  the  death  of  her  huband»  and  reeover  interest  ttom  the  dale 
of  the  note. 

This  was  an  action  on  a  promiBsory  note,  dated  the  20ih  of  November,  1817, 
for  payment  to  MJvtka  Richards  of  8002.,  with  kwfiil  interest,  for  value  repeiTed. 
The  defendant  pleaded,  first,  the  general  issue;  secondly,  the  statute  of  limita- 
tions. The  cause  was  tried  before  Bosanquet,  J.,  at  the  Somerset  SpringaasiseB 
1830.  It  appeared  that  the  note  was  tne  joint  and  several  note  of  Thomas 
Richards,  senior,  William  Richards,  and  Thomas  Richards.  Martha  Richards, 
the  payee  of  the  note,  and  present  plaintiff,  was,  at  the  time  when  the  note  wu 
made,  the  wife,  and,  when  we  action  '''was  brought,  the  widow,  of  Thomas  r^^jo 
Richards,  senior,  one  of  the  makers  of  the  note  i  he  died  on  the  11th  of  '- 
July,  1827.  The  sum  for  which  the  note  was  given  was  money  which  belonged 
to  the  plaintiff  as  administratrix  of  Samuel  Reynold,  her  first  husband,  and 
arose  firom  the  paying  off  some  securities  given  to  Reynold,  and  which  securities 
were  discharged  and  the  money  paid,  in  the  lifetime  of  Thomas  Richards,  the 
second  husband.  The  jury  found  a  verdict  for  the  plaintiff  for  the  principal 
money  and  interest  from  the  date  of  the  note.  In  Easter  term  1830,  a  role 
nisi  was  obtained  to  enter  a  nonsuit  or  reduce  the  damages  to  8002. 

E.  Bayly  in  Easter  term  showed  cause.  The  promissory  note  was  a  chose  in 
action ;  and  not  having  been  reduced  into  possession  by  the  husband,  it  survived 
to  the  wife.  She,  therefore,  may  now  maintain  an  action  on  it.  The  statute  of 
limitations  is  no  answer,  because  the  plaintiff  having  been  a  feme  covert  at  the 
time  the  note  was  given,  no  right  of  action  accrued  to  her  till  the  death  of  her 
husband,  and  she  commenced  her  suit  within  six  years  after  that  event.    She  is 

(a)  Boring  thifl  term,  Pattbsov,  X,  xuauSlj  tat  in  the  bail  eoort  to  bear  motIoni»  4tt. 

(190) 
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entitled  io  reoover  interest  from  the  date  of  the  note  by  the  ezpreas  tenns  of 
the  eontnot  between  the  parties. 

£rU  and  FoUetty  eontrd.  First,  the  note  is  altogether  void ;  and  seoondl  j,  if 
it  be  Talidy  the  statute  of  limitations  is  a  bar  to  this  aetion.  First.,  the  note 
was  Yoid  in  the  first  instance.  No  action  could  be  maintained  on  it,  as  the  hus- 
band of  the  present  plaintiff  must  have  joined  with  her  as  a  plaintiff,  and  he  must 
have  been  at  the  same  time  either  a  defendant  or  liable  to  the  other  defendants, 
^AAQi  ^  sureties,  for  contribution,  if  the  action  '''had  been  brought  against  them 

-'  alone.     No  action  can  be  maintained  where  the  same  person  is  a  co-plain- 
tiff and  oo-defendant,  or  a  co-plaintiff  and  liable  to  the  defendant  for  contribution, 
Teague  v.  Hubbard,  B  B.  A;  C.  345,  Sparrow  v.  Ohisman,  9  B.  &  C.  241.  In  the 
latter  case  one  of  the  plaintiffs  undertook  to  the  defendant  to  provide  for  the 
note  at  maturity ;  he  was  therefore  bound  to  indemnify  the  defendant,  and  it 
was  held,  conseqnentiy,  that  the  plaintiffs  could  not  sue.     If  the  note  was  ori- 
^nally  such  that  no  action  was  maintainable  on  it,  no  subsequent  change  of  cir- 
cumstances could  create  a  right  of  action  on  it.     Besides,  if  a  personal  action  is 
suspended  by  the  voluntary  act  of  the  party  entitied  to  it,  it  is  for  ever  gone  and 
discharaed.     Thus  if  an  obligor  is  made  executor  to  an  obliflee,  and  administers 
some  of  the  goods,  but  does  not  prove  the  will,  and  dies,  the  debt  is  extinguished, 
Wankford  v,  Wankfbrd,  1  Salk.  299.     So  if  a  feme  obligee  marries  an  obligor 
it  is  an  extinguishment;  it  is  a  release  in  law  of  the  debt,  for  it  is  the  act  of  the 
obligee  herself.  Sir  John  Needham's  case,  8  Rep.  268.     Also  where  the  contract 
is  joint  and  several,  and  the  right  of  action  is  suspended,  and  gone,  as  to  one  of 
the  joint  contractors,  it  is  the  same  as  if  it  had  been  a  joint  cause  of  action  only, 
and  it  is  discharged  as  to  all  the  contractors,  Cheetham  v.  Ward,  1  Bos.  k  Pnl. 
630.  (a)     Here  it  was  the  volimtaiy  act  of  the  wife  to  take  a  security  from  her 
husband ;  and  as  durinff  coverture  the  right  of  action  was  thereby  suspended,  it 
was  for  ever  extinguished.     The  note  is  also  void,  because  it  is  payable  on  a 
^Aceyi  contingency  only,  and  not  at  all  ^events.     If  the  husband  had  survived 
^^J  tbe  wife  payment  oauW  never  hare  been  enforced.    The  time  of  payment 
was  uncertain,  and  might  or  might  not  ever  happen,  Colehan  v.  Cooke,  Willes, 
393.     Further,  the  plaintiff  cannot  maintain  her  action,  because  the  note  is  in 
the  nature  of  a  chattel ;  it  therefore  belongs  to  the  executors  of  the  husband, 
,and  does  not  survive  to  the  wife.     In  M'Neilage  v.  HoUoway,  1  B.  &  A.  218, 
it  was  held  that  a  bill  of  exchange  payable  to  a  feme  sole,  who  married  before 
the  same  was  due,  was  in  the  nature  of  a  personal  chattel,  and  that  the  husband 
might  sue  in  his  own  name  without  joining  his  wife,  although  the  latter  had  not 
endorsed  the  bill.     Philliskirk  v.  Pluckwell,  2  M.  &  S.  898,  shows  that  husband 
and  wife  may  sue  on  a  promissory  note  made  to  the  wife  during  coverture. 

But,  assuming  the  note  to  be  valid,  the  right  of  action  is  barred  by  the  statute 
of  limitations.  Where  several  have  a  right  of  action,  and  some  are  under  a  dis- 
ibility,  but  the  statute  begins  to  run  against  one,  it  operates  as  a  bar  to  all,  Perry 
V.  Jackson,  4  T.  R.  516.  Here  the  statute  began  to  run  against  the  husband ; 
it  therefore  is  a  bar  to  the  right  of  the  present  plaintiff.  At  all  events  interest 
cannot  be  recovered  for  the  time  that  ran  during  the  lifetime  of  the  husband; 
for  as  no  action  on  the  note  could  have  been  maintained  during  his  lifetime, 
^ere  was  during  that  time  no  forbearance  of  the  principal  money.  Besides, 
^  there  was  no  one  in  esse  entitled  to  enforce  payment,  no  interest  would 
tocrue,  Murray  v.  The  East  India  Company,  5  B.  &  A.  204. 

Cur,  adv.  wit 
*4511      *^'^  Tenterdsn,  C.  J.,  in  the  course  of  this  term  delivered  the  judg- 

^  ment  of  the  Court.  ^6)    After  stating  the  facts  of  the  case,  he  proceeded 

M  follows : — ^The  money  tor  which  the  note  was  given  was  lent  by  Martha 

Bichards,  either  to  her  husband,  by  that  means  rendering  the  other  two  makers 

of  the  note  sureties  for  him,  or  else  it  was  lent  to  three  makers  jointly,  or  else 

A  OM  of  the  other  two  makers,  by  that  means  rendering  the  husband  and  the 

(a)  And  the  Year  Books,  21  Ed.  i,  81  b,  and  21  H.  7,  29  h,  there  oitod. 

W  The  eaie  waa  argued  before  Lord  TsmRDur,  C.  J.,  Lrtudals,  PabyVi  and  Pattbsov,  Js 
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Other  maker  sureties.  But  for  the  purposes  of  the  present  inquiry,  it  m&y  be 
taken  to  have  been  lent  to  the  husband,  which  is  the  least  fayourable  state  of 
circumstances  for  the  plaintiff's  right  of  action.  The  case  was  argued  last  term, 
and,  upon  a  consideration  of  it,  we  are  of  opinion  that  the  verdict  should  stand 
both  for  the  principal  and  interest. 

We  consider  that  the  money  was  lent  to  the  plaintiff's  husband,  and  that  the 
other  makers  of  the  note  were  sureties  for  him,  which,  as  I  before  stated,  is  the 
most  unfavourable  state  of  circumstances  for  the  plaintiff's  right  to  recover.  We 
entirely  concur  in  one  of  the  arguments  ursed  for  the  defendant,  that,  at  the 
time  when  the  note  was  given,  no  action  could  be  brought  upon  it ;  none  oonld 
be  brought  against  the  husband,  because  he  must  have  joined  the  wife  as  plain- 
tiff, and  then  he  would  be  both  plaintiff  and  defendant,  and  none  could  be 
brought  against  the  other  makers,  because  they  being  sureties  for  the  husband, 
if  he  and  his  wife  had  recovered  against  them,  they  would  have  had  an  actioa 
against  him  to  recover  the  money  which  they  had  so  paid. 

But  upon  the  death  of  the  husband  a  new  state  of  things  arose,  and  the  r^^co 
question  is,  how  that  affects  the  plaintiff's  rights.  The  defendant  con-  ^ 
tends,  that  as  the  note  in  the  first  instance  was  such  a  one  as  could  not  be  sued 
upon  at  law,  it  always  continued  so,  and  that  no  change  of  circumstances  oonld 
create  a  right  of  action,  when  none  existed  originally.  But  we  think  that  con- 
elusion  does  not  follow.  The  note  was  not  void ;  it  was  a  good  note  in  form, 
and  there  was  a  good  consideration  for  it ;  it  was  a  meritorious  security,  though 
the  forms  of  legal  proceedings  would  not  allow  an  action  to  be  brought  upon  it. 

The  objections  to  proceeding  at  law  are  merely  of  a  technical  nature,  and  they 
only  apply  to  the  mode  of  enforcing  the  security ;  and  if  these  technical  objec- 
tions cease  to  exist,  there  seems  no  reason  why  the  remedy  on  the  note  should 
not  be  put  on  the  same  footing  as  if  no  such  objection  had  existed  when  the 
note  was  given.  And  that  being  so,  it  is  to  be  considered  whether  the  plaintiff's 
right  to  recover  be  affected  by  any  other  circumstanoes  in  the  case. 

The  general  rule  of  law  is,  that  choses  in  action,  which  are  given  to  the  wife 
either  before  or  after  her  marriage,  survive  to  her  after  the  death  of  her  husband, 
provided  he  has  not  reduced  them  into  possession. 

It  is  material  to  consider,  whether  the  note  be  a  personal  chattel  or  be  a  chose 
in  action ;  if  it  be  a  personal  chattel,  then  it  belongs  to  the  husband,  and  the 
property  in  it  would  vest  in  the  husband,  and  on  his  death  would  go  to  his  execu- 
tors, even  though  he  died  in  the  lifetime  of  his  ?rife.  The  case  of  M'Neilage  o. 
Holloway,  1  B.  &  A.  218,  has  *been  cited  to  show  that  this  note  is  a  per-  r^jco 
sonal  chattel,  and  that  the  property  became  vested  in  the  husband ;  but  ^ 
without  considering  whether  the  observations  made  in  that  case  are  correct,  we 
think  the  present  differs  from  it  in  this  respect,  that  there  the  instrument  existed 
before  the  marriage,  and  the  husband  brought  the  action  in  the  lifetime  of  the 
wife;  and  the  qiiestion  was,  what  effect  the  marriage  had  upon  it?  but  here  the 
note  was  given  by  the  husband  himself  to  the  wife  after  the  marriage,  and  the 
wife  survived  the  husband ;  and  to  hold  that  to  be  a  personal  chattel  vesting 
absolutely  in  the  husband  would  be  to  make  the  note  a  nullity  at  the  time  of  its 
creation.  And  we  are  of  opinion  that,  as  a  promissory  note  in  the  ordinary 
course  of  things  is  a  chose  in  action,  there  is  nothing  in  this  case  to  take  it  out 
of  the  common  rule,  that  choses  in  action  given  to  the  wife  survive  to  her  after 
the  death  of  her  husband,  unless  he  has  reduced  them  into  possession.  In  Co. 
Litt.  351  b,  it  is  said  "  the  marriage  is  an  absolute  gift  of  all  chattels  personals 
in  possession  in  her  own  right,  whether  the  husband  survive  the  wife  or  no^ 
but  if  they  be  in  action,  as  debts  by  obligation,  contract,  or  otherwise,  the  hus- 
band shall  not  hs/e  them  unless  he  and  his  wife  recover  them.  And  of  person- 
al goods  en  autre  droit  as  executrix  or  administratrix,  &c.,  the  marriage  is  no 
gift  of  them  to  the  husband  although  he  survive  his  wife."  In  Garforth  e. 
Bradley,  2  Yes.  675,  Lord  Hardwicke  says,  that  where  a  chose  in  action  comes  to 
the  wife,  whether  vesting  before  or  after  marriage,  if  the  husband  die  in  r^4 54 
the  lifetime  of  the  wife;  it  will  survive  to  the  wife,  with  '^this  distinction,  ^ 
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that  as  to  those  whioh  come  daring  the  coyertiire,  the  hasband  may,  for  theia, 
bring  an  action  in  his  own  name,  and  maj  disagree  to  the  interest  of  the  wife, 
and  that  recovery  in  his  own  name  is  equal  to  reducing  into  possession.  Some 
cases  are  mentioned  by  Lord  Hardwicke  to  prove  what  he  states,  and  many 
others  might  be  added  to  that  effect.  The  same  doctrine,  as  to  survivorship,  was 
held  by  this  Court  in  the  course  of  last  term,  in  a  cause  of  Betts,  Administrator, 
against  Kimpton,  antd,  p.  273.  And  there  is  no  doubt  but  that  if  security, 
such  as  a  bond  or  note  be  given  to  a  woman  during  coverture,  the  husband  may, 
if  he  pleases,  reduce  it  into  possession,  and  make  it  his  own. 

In  the  present  case,  the  husband  in  point  of  fact  has  done  nothing  to  make 
the  note  his  own,  orl  to  reduce  it  into  possession,  and  it  is  very  questionable 
whether  in  point  of  law  he  could  if  he  had  wished;  but  that  need  not  be 
considered. 

Then  if  the  property  in  the  note  vested  in  the  wife  on  the  death  of  her  hus- 
band, the  parties  to  the  note  then  living^ were  Martha,  the  plaintiff,  the  payee  of 
the  note,  and  William  Richards,  and  Thomas  Richards  tne  youneer,  the  two 
surviving  makers  of  the  note-:  there  was,  therefore,  no  technical  objection  then 
xemaining  to  her  brin^g  an  action  at  law  upon  it.  And  there  is  no  objection 
on  the  merits,  because  she  is  beneficially  interested  in  it,  and  the  surviving 
makers  have  given  their  security  for  its  payment. 

It  has  been  said  that  the  note  cannot  be  enforced,  because  it  is  payable  on  a 
contingency.  We  do  not  think  that  it  can  be  so  considered.  Upon  the  face  of 
^Afii^l  *^^  there  is  no  contingency;  the  contingency  is  only  as  to  the  persona 
-"  who  may  have  a  right  to  enforce  it  under  particular  circumstances.  K 
the  hnsband  die  in  the  lifetime  of  the  wife,  then  the  right  to  sue  vests  in  the 
wife :  if,  on  the  other  hand,  the  wife  die  first,  then  the  note  vests  in  the  adminis- 
trator of  the  wife,  but  that  does  not  create  such  a  contingency  as  to  make  the 
instroment  void  as  a  note.  The  cases  of  contingency  were  much  considered  in 
the  case  of  Colehan  t;.  Cooke,  Willes,  393,  which  was  referred  to  in  the  argu- 
ment ;  but  there  is  nothing  in  that  case  to  bring  us  to  the  conclusion  that  it  is 
void  as  being  payable  on  a  contingency. 

As  to  the  statute  of  limitations :  the  plaintiff  being  a  married  woman  is  within  the 

C lection  of  the  stat.  21  James  1,  and  she  had  six  years  after  the  death  of  her  hus- 
d  to  bring  the  action.  The  statute  would  have  run  against  the  husband,  but 
upon  his  death  an  action  accrued  to  her  in  her  own  right ;  and  the  rather,  because 
in  her  husband's  lifetime  no  action  at  law  could  have  been  brought  upon  it. 

Then  as  to  the  amount  of  the  interest.  We  think  it  may  be  recovered  from 
the  date ;  the  note  professes  to  be  payable  with  interest ;  the  person  to  whom 
the  money  was  lent  has  had  the  benefit  of  it  during  the  whole  time ;  the  hus- 
band was  not  entitled  to  the  benefit  of  the  interest  in  his  lifetime,  and  the  estate 
to  which  the  plaintiff  was  administratriz  has  been  kept  out  of  the  money  since 
it  was  lent. 

*4^61       Upon  the  whole  of  the  case  we  think  that  the  rule  ^should  be  dis- 
-*   charged,  both  as  relates  to  the  new  trial  and  also  as  to  the  reduction  of 
the  damages.  Rule  discharged. 


STREET  V.  BLAY. 


A  p«non  wlio  haa  piirchABed  a  lione  warranted  soand,  sold  it  again,  and  then  re-parohased  it, 
cannot,  on  discorering  that  the  horse  was  unsound  when  first  sold,  require  the  original  render 
to  take  it  back  again ;  nor  can  he  by  reason  of  the  unsoundness,  resist  an  action  bj  snoh 
Tender  for  Uie  prioe.  Bat  he  maj  give  the  breach  of  warranty  in  evidence  in  reduction  of 
damages. 

SembUf  that  the  purchaser  of  a  tpecifie  chattel  under  warranty,  having  once  accepted  it,  can  in  no 
instance  retom  the  chattel,  or  resist  an  action  for  the  price,  on  the  ground  of  breach  of  war* 
ranty,  nnlese  in  case  of  fraud,  or  express  agreement  authorising  the  return,  or  consent  of  tha 
vendor* 

Bat  where  the  eontraot  ii  ezeeutory  only  when  the  chattel  la  received,  as  where  good«are  ordend 
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the  value  of  a  sonnd  hone  and  one  with  sneh  defects  as  existed  at  the  tin&e  of 
the  warranty ;  or  he  might  return  the  hone  and  bring  an  action  to  recover  the 
fuO,  money  paid;  but  in  the  ktter  case,  the  seller  had  a  right  to  expect  tliat 
the  horse  should  be  returned  in  the  same  state  he  was  when  sold,  and  not  by 
any  means  diminished  in  value ;"  and  he  proceeds  to  say,  that  if  it  were   in  a 
worse  state  than  it  would  have  been  if  returned  immediately  after  the  discovcj^, 
the  purchaser  would  have  no  defence  to  an  action  for  the  price  of  the  artic^. 
It  is  to  be  implied  that  he  would  have  a  defence  in  case  it  were  returned  in  the 
same  state,  and  in  a  reasonable  time  after  the  discovery.     This  dictum  has  bees* 
adopted  in  Mr.  Starkie's  excellent  work  on  the  Law  of  Evidence,  part  iv.  p. 
645 ;  and  it  is  there  said  that  a  vendee  may,  in  such  a  case,  rescind  the  contFact 
altogether  by  returning  the  article,  and  refuse  to  pay  the  price,  or  recover  it 
back  if  paid.     It  is,  however,  extremely  difficult,  indeed  impossible,  to  r^A^^ 
^reconcile  this  doctrine  with  those  cases  in  which  it  has  been  held,  that  ^ 
where  the  property  in  the  specific  chattel  has  passed  to  the  vendee,  and  the 
price  has  b^n  paid,  he  has  no  right,  upon  the  breach  of  the  warranty,  to  retam 
the  article  and  revest  the  property  in  the  vendor,  and  recover  the  price  as  money 
paid  on  a  consideration  which  has  failed,  but  must  sue  upon  the  warranty,  unless 
there  has  been  a  condition  in  the  contract  authorising  the  return,  or  the  vendor 
has  received  back  the  chattel,  and  has  thereby  consented  to  rescind  the  contnLct^ 
or  has  been  guilty  of  a  fraud,  which  destroys  the  contract  altogether.     Weston 
t;.  Downes,  1  Doug.  23,  Towers  v.  Barrett,  I  T.  R.  133,  Payne  v.  Whale,  7 
East,  274,  Power  v.  Wells,  Doug.  24  n.,  and  Emanuel  v.  Dane,  3  Campb.  299, 
where  the  same  doctrine  was  applied  to  an  exchange  with  a  warranty,  as  to  s 
sale,  and  the  vendee  held  not  to  be  entitled  to  sue  in  trover  for  the  chattel 
delivered,  by  way  of  barter,  for  another  r^eived.     If  these  cases  are  rightly 
decided,  and  we  think  they  are,  and  they  certainly  have  been  always  acted  upon, 
it  is  clear  that  the  purchaser  cannot  by  his  own  act  alone,  unless  in  the  excepted 
cases  above  mentioned,  revest  the  property  in  the  seller,  and  recover  the  price 
when  paid,  on  the  ground  of  the  total  failure  of  consideration ;  and  it  seems  to 
follow  that  he  cannot,  by  the  same  means,  protect  himself  from  the  payment  of 
the  price  on  the  same  ground.     On  the  other  hand,  the  cases  have  established, 
that  the  breach  of  the  warranty  may  be  given  in  evidence  in  mitigation  of  da- 
mages, op  the  principle,  as  it  should  seem,  of  avoiding  circuity  of  action,  Cor- 
mack  V,  Oillis,  cited  7  East,  480,  King  v,  Boston,  7  East,  481  n. ;  and  there 
is  *no  hardship  in  such  a  defence  being  allowed,  as  the  plaintiff  ought  to   r^^go 
be  prepared  to  prove  a  compliance  with  his  warranty,  which  is  part  of   ^ 
the  consideration  for  the  specific  price  agreed  by  the  defendant  to  be  paid. 

It  is  to  be  observed,,  that  although  the  vendee  of  a  specific  chattel,  delivered 
with  a  warranty,  may  not  have  a  nght  to  return  it,  the  same  reason  does  not 
apply  to  cases  of  executory  contracts,  where  an  article,  for  instance,  is  ordered 
from  a  manufacturer,  who  contracts  that  it  shall  be  of  a  certain  quality,  or  fit  for 
a  certain  purpose,  and  the  article  sent  as  such  is  never  completely  accepted  by 
the  party  ordering  it.  In  this  and  similar  cases  the  latter  may  return  it  as  soon 
as  he  discover  the  defect,  provided  he  has  done  nothing  more  in  the  mean  time 
than  was  necessary  to  give  it  a  fair  trial,  Okell  v.  Smith,  1  Stark.  N.  P.  G.  107; 
nor  would  the  purchaser  of  a  commodity,  to  be  afterwards  delivered  according  to 
sample,  be  bound  to  receive  the  bulk,  which  may  not  agree  with  it;  nor  after 
having  received  what  was  tendered  and  delivered  as  being  in  accordance  with 
the  sample,  will  he  be  precluded  by  the  simple  receipt  from  returning  the  article 
within  a  reasonable  time  for  the  purpose  of  examination  and  comparison.  The 
observations  above  stated  are  intended  to  apply  to  the  purchase  oi  a  certain  ^pe- 
cific  chattdf  accepted  and  received  by  the  vendee,  and  the  property  in  which  is 
completely  and  entirelv  vested  in  him. 

But  whatever  may  be  the  right  of  the  purchaser  to  return  such  a  warranted 
article  in  an  ordinary  case,  there  is  no  authority  to  show  that  he  may  return  it 
where  *the  purchaser  has  done  more  than  was  consistent  with  the  purpose  i^^ 
of  trial ;  where  he  has  eleroised  the  dominion  of  an  owner  over  it^  oy  sell-  ^ 
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ing  and  parting  with  the  property  to  another^  and  where  ho  has  deriTed  a  pecu- 
niary benefit  from  it.  These  circumstanoes  concur  in  the  present  case;  and 
even  supposing  it  might  haye  been  competent  for  the  defendant  to  return  thiH 
horse,  i^ter  having  accepted  it,  and  taken  it  into  his  possession,  if  he  had  never 
parted  with  it  to  another,  it  appears  to  us  that  he  cannot  do  so  after  the  re-sale 
at  a  profit 

These  are  acts  of  ownership  wholly  inconsistent  with  the  purpose  of  trial,  and 
trhich  are  conclusive  against  the  defendant,  that  the  particular  chattel  was  his 
own ;  and  it  may  be  added,  that  the  parties  cannot  be  placed  in  the  same  situa- 
tion by  the  return  of  it,  as  if  the  contract  had  not  been  made,  for  the  defendant 
has  derived  an  intermediate  benefit  in  consequence  of  the  bargain,  which  he 
would  still  retain.  But  he  is  entitled  to  reduce  the  damages,  as  he  has  a  right 
of  action  against  the  plaintiff  for  the  breach  of  warranty.  The  damages  to  be 
recovered  in  the  present  action  have  not  been  properly  ascertained  by  the  jury, 
and  there  must  be  a  new  trial,  unless  the  parties  can  agree  to  reduce  the  sum  for 
which  the  verdict  is  to  be  entered ;  and  if  they  do  agree,  the  verdict  is  to  be 
entered  for  that  sum.  Rule  absolute  on  the  above  terms. 


^AiKf^i  *Sir  JAMES  SHAW,  Baronet,  Chamberlain  of  LONDON,  t;.  POPE. 
^^J  May  26. 

The  eommon  connoil  of  the  oitj  of  London  hare  hj  custom  a  right  to  make  ordinances  for  regn- 
lating  carte  worked  within  the  city  for  hire,  restraining  their  number,  licensing  them,  and 
regnUkting  the  manner  in  which  thej  shall  be  licensed.  A  by-law  was  made  in  common  oouneil, 
that  420  of  nich  oarts,  and  no  more,  shoold,  by  the  president  and  goremoxs  of  Christ's  Hospital, 
be  allowed  or  licensed  to  work  for  hire  within  the  city ; 

Held,  that  such  by-law  was  supported  by  the  custom ;  and  that  the  discretionary  power  of  licensing 
was  rightly  and  ex  necessitate  delegated  by  the  common  council  to  a  smaller  body.  And  (on 
motion  for  a  proeedendo,  after  retnm  to  a  habeae  corpus,  obtained  by  a  party  sued  on  the  by- 
law) this  Court  refused  to  inquire  whether  or  not  the  number  of  420  was  reasonable. 

An  action  of  debt  was  commenced  against  the  defendant  in  the  lord  mayor's 
court  of  the  citj  of  Londoni  for  penalties  incurred  by  working  a  cart  for  hire  in 
the  city,  without -license  from  the  president  and  governors  of  Christ's  Hospital, 
The  defendant  sued  out  a  habeas  corpus  in  this  court,  and  the  lord  mayor,  alder- 
men, and  sheriff  having  made  their  return,  a  rule  nisi  was  obtained  for  a  pro- 
eedendo. 

The  return  stated  that  the  lord  mayor,  aldermen,  and  sheriflb  of  London,  in 
common  council  assembled,  had,  from  time  immemorial,  had  the  government  and 
regulation  of  all  cars  and  carts  working  for  hire  within  the  city,  and  been  accus- 
tomed to  make  and  pass,  and  of  right  ought  to  have  made  and  passed,  and  still 
of  right  ought,  &c.,  acts  and  ordinances  for  the  better  ordering  and  reeulating 
of  such  cars  and  carts  worked  for  hire  within  the  city,  and  for  limiting  and 
restraining  the  number  of  cars  and  carts  to  be  allowed  to  be  worked  for  hire 
within  the  same  city,  and  for  licensing  the  same,  and  regulating  the  manner  in 
which  such  cars  and  carts  should  be  licensed  and  made  known.  The  return  then 
stated,  in  the  usual  manner,  the  custom  (ratified  by  charter)  for  the  lord  mayor 
and  aldermen,  with  consent  of  the  commonalty  in  common  council,  to  make 
ordinances  for  remedying  hard  or  defective  customs,  or  matters  newly  arising, 
*4661  ^^^^^  required  amendment,  and  for  which  no  ^remedy  had  been  provided ; 
-^  such  ordinances  being  reasonable,  not  prejudicial  to  the  king  or  his  people, 
nor  repugnant  to  the  laws  or  statutes  of  England.  The  return  then  set  out  an 
ordinance  of  common  council  of  the  11th  of  May,  1829,  reciting  and  repealing 
certain  parts  of  a  former  ordinance  made  in  1681,  entitled,  "  An  Act  for  the 
govemment  of  cars,  carts,  carrooms,  carters  and  carmen,  and  for  the  prevention 
of  fraud  in  the  buying  and  selling  of  coals.''  By  one  of  the  repealed  clauses 
of  this  last-mentioned  ordinanoe^  it  was  enacted,  that  the  number  of  420  carS| 
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and  no  more,  should,  bj  the  president  uid  ffOTemors  of  Christ's  HQB]ntal,  be 
allowed  or  licensed  to  work  for  hire  within  the  city  of  London,  or  the  liberties 
thereof;  that  each  of  them  should  be  made  known  by  having  the  city  arms  upon 
the  shaft,  and  a  piece  of  brass  with  the  number  upon  it;  and  that  if  any  peraoa 
should  presume  to  work  any  car  or  cart  within  the  said  city  or  liberties  for  hire, 
by  himself  or  servants,  not  being  duly  licensed  or  allowed  as  aforesaid,  such 
person  so  offending  should  forfeit  13«.  4c£.,  to  be  recovered  as  was  after  men* 
tioned.  By  another  clause  (also  repealed),  it  was  enacted,  that  no  cars,  &c., 
should  be  kept  or  worked  by  any  wharfingers,  woodmongers,  or  other  retailers 
of  fuel,  but  such  cars,  &c.,  as  were  part  of  the  420  to  be  licensed  as  before- 
mentioned,  under  the  same  penalty  of  13s.  id.  The  new  ordinance  re-enacted 
these  clauses  without  any  materiid  alteration,  except  that  the  penalties  were 
raised  to  5/.  The  return  further  stated  that  the  defendant  was  taken  and  de- 
tained by  virtue  of  a  bill  original  prosecuted  sgainst  him  in  the  lord  mayor's 
court  on  the  last-mentioned  act  of  common  council,  in  a  plea  of  debt  upon 
demand,  of  20/.,  which  was  still  depending. 

*Sir  James  Scnrlett  and  Orowder  now  showed  cause  against  the  rule  r^Aj^ 
for  a  procedendo.  The  return  is  objectionable  on  two  grounds.  First,  ■- 
that  part  of  the  by-law  which  relates  to  the  licensing  by  the  president  and  gov^n 
ors  of  Christ's  Hospital  is  not  supported  by  the  custom.  The  return  sets  ovt  a 
custom  for  the  common  council  to  pass  enactments  for  the  ordering  of  cars  and 
carts  worked  for  hire  within  the  city,  limiting  their  number,  licensing  them,  and 
regulating  the  manner  in  which  they  shall  be  licensed  and  made  known.  Now 
licensing  implies  a  power  of  selection ;  a  discretion  to  be  exercised ;  and  if  the 
discretionary  regulating  power  is  vested  by  custom  in  the  common  council,  they 
are  not  authorised  to  delegate  it  to  the  president  and  governors  of  Christ's 
Hospital.  Secondly^  the  bv-law  is  unreasonable  in  limiting  the  number  of  carts 
and  cars  to  be  employed  m  the  city  of  London  to  420.  If  that  was  a  proper 
number  in  1681,  it  cannot  be  so  now  that  the  trade  of  the  city  is  so  greatly 
increased.  The  limitation  operates  as  a  restraint  on  all  trades :  the  common- 
council  have  a  right,  and  ought,  to  amend  a  by-law  when  it  grows  prejudicial  to 
the  people ;  and  if  they  fail  to  do  so  the  law  becomes  liable  to  be  disputed. 

Erhj  cofUrd.  Supposing  the  by-law  did  operate  in  restraint  of  trade,  it  raay 
be  good  if  supported  by  a  custom ;  this  was  admitted  in  Clark  v,  Denton,  1  B.  « 
Ad.  92.  In  the  present  case  the  custom  fully  bears  out  the  by-law.  An  ordi« 
nance  liiAiting  the  number  of  carts  plying  for  hire  in  London  to  420  was  held 

food  in  Player  v.  Jenkins,  Sid.  284 ;  and  in  Player  v.  Vere,  Sir  T.  Baym.  28Sj 
24,  a  by-law  similar  in  *part  to  the  present  (limiting  the  number  of  carts  to  1^4^ 
420,  and  giving  the  control  over  them  to  tne  president  and  governors  of  ^ 
Christ's  Hospital)  was  held  good  as  to  that  part.  The  power  of  limiting  thm 
number  is  incidentally  recognised  in  Kete  v.  Mitchell,  2  Roll.  Rep.  413,(a)  and 
that  of  licensing  in  the  statute  80  G.  2,  c.  22,  s.  3.  The  right  of  delegating  thia 
latter  authority  is  expressly  within  the  custom  to  make  ordinances  for  regulating 
the  manner  in- which  cars,  &c.,  shall  be  licensed.  The  licensing  by  deputy  was 
objected  to  in  Player  v.  Yere,  Sir  T.  Raym.  288,  324 ;  and  the  answer  was  re* 
turned  which  may  be  given  here,  that  "  the  exercise  of  power  in  all  great  bodies 
ought  to  be  delegated,  and  it  is  impossible  otherwise  to  have  it  executed."  The 
remaining  ar^ment  against  this  rule  was  as  to  the  reasonableness  of  the  nam- 
ber.     (Here  ne  was  stopped  by  the  Court.) 

Lord  Tenterden,  C  J.  That  is  an  inquiry  we  cannot  go  into.  I  think  the 
authorities  cited  are  quite  satisfactory,  and  that  the  custom  is  good,  and  the  by-law 
well  supported  by  it.  The  mayor,  aldermen,  and  commons  of  the  city,  in  com- 
mon council  assembled,  have,  by  the  custom,  power  to  make  ordinances  for  the 
regulation  of  cars  and  carts  working  for  hire  in  the  city,  for  limiting  their  nam* 

(a)  The  deolantion  wu  for  not  making  good  a  horM  and  caroone ;  and  after  rerdiet  there  iraa 
**  exception,  que  noil  tiel  ohose  oome  oaroone ;  enr  oeo  le  ooorfc  demand  quel  ohoee  oeo  fuit,  ei  fm| 
respond  qne  fait  an  cart  nigned  ore  le  cittj  armee,  licensed  deatre  use  in  I«ondon,  et  faeront  mi 
eertaine  namher  de  euz  par  preventer  le  multitado  de  eoz  in  le  eitij,  et  ceo  per  le  order  de  le 
conneell,  vii.  400,  per  qne  non  aUooatnr." 
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ber,  and  for  lioensittg  the  same,  and  regulating  the  manner  in  wHioh  they  shall 
^4691  ^  licensed.  It  is  impossible  that  this  discretionary  power  of  licensing 
-^  ^should  be  exercised  by  the  corporate  body  at  larse ;  they  must,  ex  neces- 
dtate,  authorize  some  one  to  act  for  them.  Why  they  have  selected  the  preai* 
dent  aad  govemors  of  Christ's  Hospital  we  do  not  know ;  but  it  is  to  be  supposed 
there  are  good  reasons  for  so  doing.  The  rule  for  a  procedendo  must  be  absolute, 
LiTTLSDALE^  Pabks,  and  TauntoNi  Js.;  concurred.  Bule  absolute. 


KEYNAL,  Gent.,  one,  &c.,  t;.  SMITH,  Gent.,  one,  &c.    May  26. 

The  elAxue  of  3  Jws.  1,  e.  7, 1. 1,  reqvirmg  attoneyg  to  dollror  %  bill  to  their  dUrats  before  ohargiiif 
them  with  any  of  the  "feee  or  ohargea"  in  the  aot  mentioned,  is  confined  to  buineai  done  in 
the  king's  eoorts  of  record  at  Westminster. 

Assumpsit  for  business  done  as  an  attorney ;  plea,  the  general  issue.  At 
the  trial  before  Lord  Tenterden,  C.  J.,  at  the  sittings  in  London  after  Easter 
term  1831,  it  appeared  that  the  plaintiff  was  an  kttomey  of  the  Court  of  King's 
Bench,  and  in  tne  lord  mayor's  court ;  and  that  he  was  employed  by  the  defend* 
ant,  also  an  attorney,  to  defend  a  cause  for  him  in  the  latter  court.  The  present 
action  was  brought  to  recover  the  amount  of  the  plaintiff's  charges  on  that 
occasion.  The  plaintiff  had  not,  before  commencing  the  action,  deliyered  a  bill| 
subscribed  with  his  name,  to  the  defendant;  and  it  was  submitted  that,  on  this 
account,  he  was  precluded  from  recorering  by  the  statute  3  Jae.  1,  c.  7,  s.  l,(a) 
*i7A1  ^^^^^'  ^^  ^^  ^^f  applied  to  accounts  between  ^attorneys,  though  the 
**^^  subsequent  act  2  G.  2,  c.  23,  did  not;  the  act  of  12^  G.  2,  c.  18,  s.  6, 
having  taken  them  out  of  the  operation  of  the  latter  statute,  but  not  of  the  for* 
mer;  and  Homing  p.  Wilson,  1  M.  &  M.  529,  was  citecL  Lord  Tenterden 
'directed  a  verdict  for  the  plaintiff,  but  gave  leave  to  move  to  enter  a  nonsuit. 

FoUeU  now  moved  aoeordinsrly.  (He  was  directed  by  the  Court  to  apply  him* 
self  to  the  question  whether  that  clause  of  3  Jae.  1,  o.  7,  s.  1,  which  requires 
attorneys  to  give  a  true  bill  to  their  clients  before  proceeding  to  charge  them 
with  any  fees,  Ac.,  were  applicable  to  demands  for  business  done  in  inferior 
courts.)  The  clause  is  applicable.  It  is  true,  that  in  Brickwood  t;.  FanshawcL 
Carth.  147,  it  was  held,  that  an  attorney  suing  for  fees  disbursed,  ana 
*4711  ^^^^^^'^S  ^  produce  tickets  under  the  hands  of  the  counsel  who  received 
^  the  fees,  was  not  therefore  debarred  by  the  statute  3  Jac.  1,  c.  7,  s.  1^ 
from  recovering,  because  the  business  was  done  in  an  inferior  court,  and  the  sta- 
tute, HiA  it  was  said,  did  not  extend  to  such  courts.  But  the  clause  on  which  that 
decision  turned,  though  in  the  same  section  with  the  enactment  now  in  question, 

(a)  The  section  is  as  follows : — ''For  that  tbroagh  the  abase  of  sundry  attorneys  and  solicitors 
by  charging  their  clients  with  excessive  fees,  and  other  unnecessary  demands,  such  as  were  not, 
ne  ought  by  them  to  hare  been  employed  or  demanded,  whereby  the  subjects  grow  to  be  orer- 
Bineh  barthened,  and  the  practice  of  the  just  and  honest  seijeant  and  counsellor  at  law  greatly 
fliadered ;  and  for  that  to  work  the  private  gain  of  sneh  attorneys  and  solicitors,  the  client  is 
oftentimes  extraordinarily  delayed ;  be  it  enacted,  Ac,  that  no  attorney,  solicitor,  or  servant  to 
any  shall  be  allowed  from  his  elient  or  matter,  of  or  for  any  fee  given  to  any  seijeant  or  conii- 
iellor  at  law,  or  of  or  for  any  sum  or  sums  of  money  given  for  copies  to  any  clerk  or  clerks  or 
officers  in  any  eonrt  or  courts  of  record  at  Westminster,  unless  he  have  a  ticket  subscribed  with 
the  hand  and  name  of  the  same  seijeant  or  counsellor,  olerk  or  clerks,  or  of&eers  as  aforesaid, 
testifying  how  much  he  hath  received  for  his  fee,  or  given  or  paid  for  copies,  and  at  what  time, 
and  how  often ;  and  that  all  attorneys  and  solicitors  shall  give  a  true  bill  unto  their  masters  or 
efieats,  or  their  assigns,  of  all  other  chams  oonoeming  the  suits  which  they  have  for  them,  sub- 
•oibed  with  his  own  hand  and  name,  before  such  time  as  they  or  any  of  them  shall  charge  their 
clients  with  any  the  same  fees  or  charges ;  and  that  if  the  attorney  or  solicitor  do  or  shall  wil- 
lingly delay  his  clients'  suits  to  work  his  own  gain,  or  demand  by  his  bill  any  other  sums  of 
Boney,  or  allowaneo  upon  his  aeoount  of  any  money  which  he  hath  not  hud  out  or  disbursed, 
M^  in  eveiy  such  ease  the  party  grieved  shaU  have  his  action  against  such  attorney  or  solicitor^ 
and  recover  therein  costs  and  treble  damsges,  and  the  said  attorney  and  solicitor  shall  be  dis- 
wBTged  from  thenceforth  ftom  being  an  sttomev  or  solidtor  any  more."  Sect  3  regulates  thd 
'     and  praetiee  of  att«nieys  In  "  the  king's  oonrts  of  xeoord  aforesaid*" 
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18  totally  distinct  from  it.  This  enactment  innst  be  taken  by  itself;  and  w^en 
so  considered,  it  can  receive  no  other  construction  than  the  sabseqaentproTisioiL 
on  the  same  subject  in  2  G.  2,  c.  28,  s.  23.  Now  the  clause  in  &at  act  whidi 
relates  to  the  delivery  and  taxing  of  bills,  though  at  first  it  was  considered  by 
this  Court,  in  Ex  parte  Williams,  4  T.  R.  124,  as  not  extending  to  business  in 
the  inferior  courts,  was  afterwards  held  applicable  to  such  business  on  a  reooii- 
sideration  of  the  same  case,  4  T.  R.  496,  and  subsequently  in  Clarke  v,  DonoTaa, 
5  T.  R.  694,  and  the  same  construction  has  ever  since  prevailed ;  as  for  instance, 
in  Smith  v,  Wattleworth,  4  B.  &  C.  864,  where  the  business  was  transacted  in 
the  insolvent  court.  These  cases,  upon  2  O.  2,  c.  28,  s.  28,  are  also  authorities 
for  holding,  that  by  the  second  enactment  of  8  Jac.  1,  c.  7,  s.  1,  the  plaintiff 
ought  to  have  delivered  a  bill  before  commencing  this  action^  although  it  was 
for  business  done  in  the  lord  mayor's  court. 

Lord  Tentebden,  C.  J.  I  am  of  opinion  that  the  statute  8  Jac.  1,  c.  7,  6.  1, 
does  not  apply  to  business  done  in  the  lord  mayor's  court  by  an  attorney  there, 
who  happens  also  to  be  an  attorney  of  a  superior  court,  but  that  the  whole 
section  refers  to  business  done  in  *the  superior  courts.  The  first  part  of  r^A^o 
it  is  expressly  confined  to  matters  transacted  there,  and  I  can  see  nothing  l>  ' 
in  the  subseauent  clause  that  carries  it  further :  the  parties  on  each  side,  the 
attorneys  and  solicitors,  and  the  masters  or  clients,  are  described  in  the  same 
manner,  and  the  words  *'  all  other  charges  concerning  the  suits  which  they  have 
for  them,"  seem  evidently  to  refer  to  such  suits  as  are  contemplated  in  the 
previous  part  of  the  section,  and  in  which  the  fees  are  to  be  paid  and  copies 
taken  as  there  mentioned.  And  the  second  and  only  other  section  of  the  act 
relates  entirely  to  the  admission  and  practice  of  attomevs  in  the  king's  courts 
of  record  at  Westminster.  I  therefore  think  that  the  whole  of  the  first  section 
is  confined  to  attorneys  of  those  courts,  and  to  business  there  transacted  bj 
them. 

LiTTLSDALS,  J.  I  am  of  the  same  opinion.  I  think  the  second  clause  of 
the  first  section,  requiring  attorneys  to  give  their  clients  a  true  bill  '^  of  all  other 
charges  concerning  the  suits  which  they  have  for  them,"  relates,  not  to  suita  in 
different  courts,  but  to  charges  (as,  for  instance,  in  respect  of  the  attorney's  own 
trouble)  for  which  it  is  not  competent  to  him  to  obtain  tickets,  as  for  the  fees 
or  copies  mentioned  in  the  preceding  clause.  It  is  true,  that,  in  this  second 
part  of  the  section,  courts  of  record  are  not  again  mentioned,  but  I  do  not  think 
that  was  necessary.  The  preceding  and  subsequent  parts  of  the  act  expresslT 
refer  to  them,  and  I  think,  therefore,  it  is  clear  that  the  whole  was  framed  with 
a  view  to  business  done  in  them,  and  not  in  inferior  courts. 

Parke,  J.,  and  Tattnton,  J.,  concurred.  Rule  refused. 


*DOE  dem.  JOHN  ROGERS  and  MARY  ROGERS,  his      ^.^^ 
Wife,  V.  JOHN  CADWALLADER.     May  26.  L  *'^ 

a 

In  cjeotment  l>y  a  mortgagee,  the  mere  fact  of  hU  having  reeeired  interest  on  the  mortgage  down 
to  a  time  later  than  the  day  of  the  demise  in  Uie  declaration,  does  not  amount  to  a  recognition 
by  him  that  the  mortgagor  or  his  tenant  was  in  lawftil  possession  of  the  premises  till  the  time 
when  such  interest  was  paid,  and  consequently  is  no  defence  to  the  ejectment. 

This  was  an  ejectment  to  recover  land  in  the  county  of  Salop.  The  demise 
was  laid  on  the  1st  of  JqIJi  1830.  At  the  trial  before  Patteson,  J.,  at  the  Spring 
ILssizes  for  the  county  of  Salop  1831,  it  appeared  that  Mary  Rogers,  before  her 
intermarriage  with  John  Rogers,  the  other  lessor  of  the  plaintiff,  became  the 
mortgagee  of  the  premises  in  question  by  virtue  of  a  deed  bearing  date  the  7th  of 
May,  1828,  and  that  the  interest  was  payable  on  the  25th  of  Dumber  in  every 
year.  On  the  part  of  the  defendant  rWho  was  tenant  to  the  mortgagor)  it  waa 
proved,  that  on  the  15th  of  January,  1831,  John  Rogers  had  admitted  that  he 
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and  Ids  wife  had  been  paid  all  the  interest  np  to  the  25th  of  December,  1880. 
It  was  therefore  contended  on  the  part  of  the  defendant  that  the  action  was  not 
maintainable,  becanse  it  was  not  competent  to  a  mortgagee  to  treat  the  mort- 
-  gagor  or  his  tenants  as  trespassers  at  any  time  during  which  their  lawful  posses- 
sion had  been  recognised,  and  that  the  mortgagee  having  received  the  interest 
on  the  mortgage  money  to  the  25th  of  December,  1880,  had  thereby  acknow- 
ledged that,  to  that  time  the  defendant,  the  tenant  of  the  mortgagor,  was  in 
lawful  possession  of  the  premises,  and  Doe  dem.  Whittaker  v.  Hales,  7  Bing. 
^47*41  ^^'  decided  in  the  CSommon  Pleas  in  ^Hilary  term  1881  (but  not  then 
-■  in  print),  was  cited  as  an  authority  to  show  that  the  receipt  of  interest 
was  a  recognition  by  the  mortgagee,  that  the  mortgagor  or  his  tenant  was  in 
.awful  possession  of  the  premises,  and  therefore  an  answer  to  the  ejectment 
The  learned  Judge,  on  the  authority  of  that  case,  nonsuited  the  plaintiff,  but 
reserved  liberty  to  him  to  move  to  enter  a  verdict  in  his  favour. 

Tal/aurdj  in  Easter  term,  moved  for  a  rule  nisi  pursuant  to  the  leave  given, 
on  the  ground  that  the  payment  of  interest  had  no  effect  on  the  legal  title  to  the 
land^  wnich  in  ejectment  must  of  necessity  prevail.  The  mortgagee  had  two 
aecurities-for  his  money,  a  possessory  title  to  the  land,  and  a  personal  covenant 
for  the  payment  of  the  principal  and  interest,  and  he  might  enfOToe  his  remedies 
on  either,  or  both,  subject  to  his  liabili^  to  account  in  equity.  Even  payment 
of  the  principal,  unless  a  surrender  of  the  term  could  be  presumed,  could  be  no 
defence  at  law  to  an  ejectment,  and  much  less  could  the  payment  of  interest  have 
this  operation.  The  CSourt  of  Common  Pleas  has,  in  several  instances,  shown  a 
disposition  to  relax  the  strict  rules  of  law  affecting  the  relations  of  mortgagor 
and  mortgagee,  which  has  not  received  the  sanction  of  this  Court.  But  even  the 
case  of  Doe  v.  Hales,  relied  on  at  the  trial,  did  not  go  so  far  as  was  necessary  to 
sustain  the  verdict,  as  that  was  not  a  mere  case  of  payment  of  interest,  but  of 
the  receipt  of  a  portion  of  rent  after  a  threat  of  distress,* which  might  possibly 
be  held  to  imply  an  assent  to  a  tenancy. 

^47S 1       ^R'^iuieUj  Seijt.,  now  showed  cause.   The  defendant  was  not  a  trespasser 
^'^-l  on  the  1st  of  July,  1880.    The  interest  due  at  Christmas  1880  had  then 
been  paid.     This  state  of  fiiots,  admitted  by  the  mortgagee  in  January  1831,  was 
a  recognition  by  him  of  a  lawifiil  and  authorized  possession  by  the  mortgagor, 
and  those  who  represented  him,  in  the  preceding  July.     It  is  undoubtedly  true, 
that  a  mortgagee  may  maintain  ejectment  against  the  mortgagor  without  a  notice 
to  quit  or  a  demand  of  possession.  Doe  v.  Maisey,  8  B.  &  C.  767,  Doe  v,  Giles, 
5  Bing.  421.     But  in  those  oases  there  was  no  payment  of  interest  or  recog- 
nised possession.     It  is  unnecessary  to  contend  that  receipt  of  interest  creates  a 
tenancy.     It  is  sufficient  to  say  that  it  sanctions  the  state  of  things  as  between 
the  parties  during  the  time  for  which  the  interest  is  received.    Suppose  a  mort- 
gagee to  receive  nis  interest  regularly  for  six  years,  and  then  to  bring  bis  eject- 
ment, laying  the  demise  six  years  back,  is  the  mortgagor  to  be  treated  as  a 
trespasser  for  the  six  years,  and  liable  to  an  action  for  six  years'  mesne  profits  ? 
So  long  as  a  party  is  in  possession  of  the  premises  with  the  privity  and  consent 
of  the  owner,  he  cannot  be  treated  as  a  trespasser.     Suppose  the  mortgagor  be 
allowed  to  remain  in  possession,  paying  the  interest  as  tne  bailiff  or  agent  of  the 
mortgagee  only,  still  he  would  not,  as  a  person  in  possession  of  a  farm  as  the 
recognised  bailiff  or  agent  of  the  owner,  be  liable  to  be  treated  as  a  trespasser  by 
action  of  ejectment.     It  cannot  then  be  less  than  a  permissive  occupation.    The 
mortgagee  entitled  to  possession,  instead  of  taking  it,  chooses  to  receive  the 
*4761   *^^^^^^  ^^^  permit  the  mortgagor  to  occupy,  and  a  permitted  occupation 
^  will  be  a  defence  to  an  ejectment ;  as  in  Doe  dem.  Foley  v.  Wilson,  11 
East,  56,  where  an  enclosure  from  the  waste  was  seen  from  time  to  time  by  the 
lord's  steward ;  Right  dem.  Lewis  v.  Beard,  18  East,  210,  and  Doe  dem.  Newby 
9.  Jackson,  1  B.  A;  C.  448,  where  the  party  was  let  into  possession  pending  a 
treaty  for  a  purchase.     The  decision  in  Doe  dem.  Whitaker  v.  Hales,  7  Bingh. 
822,  proceeded  on  this  principle,  that  there  could  not  be  a  trespass  where  there 
was  a  permitted  and  reoognised  occupation.     In  a  note  to  Partridge  v,  Bere^  6 
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B.  &  A.  605,  seyeral  cases  are  ooUeotedi  tendiBg  to  aliow  tliat  payment  of  into- 
rest  is  eTidence  of  an  agreement  between  mortgagee  and  mortgagor,  that  the 
latter  shall  hold  the  land  as  tenant  at  wilL  \ 

Lord  Tenterden,  C.  J.  I  think  this  case  is  not  goyemed  bj  that  of  Jkm 
dem.  Whitaker  y.  Hales,  7  Bing.  822.  There  the  defendant,  in  order  to  shoir 
that  he  was  not  a  trespasser  on  the  25th  of  December,  1829,  proyed  that  la 
April  1830  he  was  in  possession  of  the  premises,  and  that  an  agent  of  the  leaaor 
of  the  plaintiff  called  on  him,  demanded  payment  of  interest  on  a  mortgmge  to 
the  lessor  of  the  plaintiff,  and  receiyed  monev  eo  nomine  as  interest,  the  d^«id- 
ant  being  required  to  pay  it  instead  of  rent  to  the  mortgagor.  Lord  C.  J.  Tindal, 
after  stating  these  facts,  obseryes, ''  This,  therefore,  was  a  demand  made  bj  Uie 
agent  of  the  mortgagee,  and  with  full  knowledge  of  all  the  circumstances  of  the 
parties,  namely,  that  the  defendant  was  tenant  to  the  mortgagor,  *and  r^Arrr 
not  to  the  lessor  of  the  plaintiff;  and  if  a  party  employs  an  agent  who  "- 
has  full  knowledge  of  circumstances,  it  must  be  presumed  the  principal  has  the 
same  knowledse.  So  that  the  lessor  of  the  plaintiff  haying  recognised  and 
ayailed  himself  of  the  possession  of  the  defendant  so  late  as  April  1830,  cannot 
treat  him  as  a  trespasser  in  1829."  That  case  is  yery  distinguishable  from  the 
present.  The  eyidenoe  in  this  case  was  only  that  the  mortgagee  had  reomred 
interest  on  the  money  adyanced  by  him  for  a  period  coyering  the  Ist  of  July, 
1830,  the  day  of  the  demise  mentioned  in  the  declaration.  By  so  receiying  the 
interest,  he  did  not  recognise  the  defendant  as  a  person  in  lawful  possession  of 
the  premises,  nor  did  he  ayail  himself  of  that  possession  to  obtain  payment  of 
the  interest. 

LiTTLEDALE,  J.  I  csnuot  Say  that  I  am  prepared  to  go  to  the  length  which 
the  Court  of  Common  Pleas  appears  to  haye  done  in  Doe  v.  Hales.  But 
assuming  that  case  to  haye  been  properly  decided,  the  present  is  yery  different, 
for  the  reasons  already  stated. 

Parke,  J.  The  proof  was,  that  there  had  been  a  payment  of  interest  in 
respect  of  the  original  debt,  but  that  was  no  recognition  of  the  right  of  the 
mortgagor,  or  his  tenant,  to  hold  possession  of  the  premises.  Doe  v.  Hales  only 
shows,  that  where  the  mortgagee  recognises  a  party  as  being  in  lawful  possesBion 
of  the  premises  at  a  giyen  time,  it  is  not  competent  to  him  to  say  afterwarda 
that  at  that  time  he  was  a  trespasser.  Here  the  lessor  of  the  plaintiff  never 
recognised  the  defendant  as  being  in  lawful  possession. 

'''Taunton,  J.    The  eyidenoe  is,  that  the  morteagee  had  receiyed  pttx^o 
interest  on  the  money  lent  and  adyanced  by  him.     Tmit  is  no  acknow-   ^ 
lodgment  on  his  part  that  either  the  mortgagor  or  his  tenant  were  in  lawful 
possession  of  the  premises  mortgaged.  Bule  absolute. 


PIERCE  MAHONEY,  one  of  the  public  Officers  of  the  Provincial  Bank 
of  Irehind,  v.  JOHN  MUSSON  ASHLIN  and  GEORGE  ASHLIN. 

May  27. 

A  bill  drawn  In  Ireland  upon  a  person  in  England,  is  not  an  inland  bill,  and  may  therefore  be 

accepted  without  writing  on  such  bill,  notwithstanding  the  stat.  1  A  2  G.  4,  c.  78,  s.  2. 
But  that  section  (as  weU  as  9  Q.  4»  e.  24,  s.  8)  applies  to  bills  drawn  in  Ireland  upon  persons  there. 

Assumpsit  by  the  phuntiff,  on  behalf  of  the  Proyincial  Bank  of  Ireland,  as 
endorsees  of  a  bill  of  exchange  drawn  upon,  and  alleged  to  haye  been  accepted 
by,  the  defendants.  Plea,  the  general  issue.  At  the  sittings  before  Easter  term 
1830,  at  Westminster,  before  Lord  Tenterden,  0.  J.,  the  plaintiffs  obtained  a 
yerdict,  subject  to  the  opinion  of  this  Court  upon  a  special  case,  which  stated 
the  following  ^ts : — 

The  bill  was  drawn  on  the  2d  of  March,  1829,  at  Limerick,  upon  the  defend- 
ants, who  were  resident  in  London,  payable  two  months  after  date.    The  drawen 
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"wrote  to  the  defendants  adyising  them  of  the  bill,  and  receiyed  a  letter  fron 
them  in  reply,  saying  that  the  bill  wonld  be  honoured  on  acceptance.  No  other 
acceptance  was  giyen.  The  bill  was  presented  and  dishonoured.  It  was  con^ 
tended  at  the  tnal  that  the  bill  had  neyer  been  accepted  so  as  to  make  the  defend- 
ants liable,  inasmuch  as  the  statute  1  &  2  O.  4,  c.  78,  s.  2,  enacts  that  '^  no 
acceptance  of  any  inland  bill  (ji  ezchanffe  shall  be  sufficient  to  charge  any  per- 
^4-7Q1  '^°'  unless  *such  acceptance  be  m  writing  on  such  bill :"  and  a  subse^ 
^  quent  act  (9  G-.  4,  c.  24)  relating  to  bills  of  exchange  in  Ireland,  con- 
tains a  clause  (s,  8)  in  nearly  the  same  words.  For  the  plaintiffs  it  w$s 
answered,  that  tne  bill  in  question,  haying  been  drawn  in  Ireland  upon  parties 
in  this  country,  was  not  an  inland  bill,  and  might  therefore  be  accepted  in  the 
same  manner  as  such  bills  were  before  the  statute. 

FhGett  for  the  plaintifis.     A  bill  drawn  in  Ireland  upon  persons  in  England 
is  not  an  inland  bill  within  the  statute  1  &  2  G.  4,  c.  78^  s.  2,  nor  is  its  charac- 
ter altered  in  this  respect  by  the  act  9  G.  4,  c.  24,  s.  8.    The  use  of  inland  bills 
began  in  this  country  long  after  that  of  foreign  ones. (a)     Holt,  C.  J.,  states,  in 
Buller  V,  Gripps^  6  Mod.  30,  that  actions  upon  such  bills  began  within  hia 
memory }  and  a  precise  definition  of  an  inland  bill  is  furnished  by  the  statute  9 
&  10  W.  8,  c.  17,  entitled  ''  An  Act  for  the  better  payment  of  inland  bills  of 
exchange,"  which,  after  reciting  that  inconyeniences  haye  arisen  by  delays  of 
payment  and  other  neglects  on  inland  bills  of  exchange  in  this  kingdom,  enacts 
(sect.  1)  that  eyery  huL  of  exchange  "  drawn  in  or  dated  at  and  from  any  trad- 
ing city  or  town  or  any  other  place  in  the  kingdom  of  England,  dominion  of 
Wales,  or  town  of  Berwick-upon-Tweed,  of  the  sum  of  fiye  pounds  sterling  or 
upwards,  upon  ajiy  person  or  persons  of  or  in  London,  or  any  other  trading  city, 
town,  or  any  other  place,''  may  be  protested  if  not  paid  ?rithin  three  days  after 
*i.A01  ^^  becomes  due.     And  sect.  S  makes  proyision  for  the  case  *of  ''  such 
^  inland  bill"  being  lost  before  the  time  of  payment.    The  act  8  &  4  Ann. 
c.  9,  also  "  for  the  better  payment  of  inland  bills  of  exchange,"  recites  (sect.  4) 
the  proyision  just  referred  to  in  sect.  1  of  the  statute  of  William,  ana  enacts 
that  if  drawees  shall  refuse  to  accept  such  bills  as  are  there  mentioned,  they  may 
be  protested,  ^^as  in  case  of  foreign  bills  of  exchange  -"  and  the  following  section 
contains  other  enactments  relatiye  to  *'  such  inland"  bills.     There  is  no  ground 
for  saying  that  the  legislature,  in  the  act  1  A;  2  G.  4,  c.  78,  uses  the  term 
**  inland  bills"  in  any  other  sense  than  that  giyen  to  it  in  9  &  10  W.  8,  c.  17| 
and  3  &  4  Ann.  c.  9.     In  practice,  both  Irish  and  Scotch  bills  are.  protested  aa 
foreign.     Ireland,  though  subject  to  England,  was  a  distinct  kingdom  till  the 
union ;  1  Bla.  Com.  99 ;  and  with  reference  to  the  present  point  it  must  still  be 
80  considered.     In  Smith  v.  Mingay,  1  M.  &  S.  87,  it  was  assumed  on  both  sides 
in  argument,  as  well  as  by  the  Court,  that  an  Irish  bill  of  exchange  was  not  subject 
to  the  stamp-act  48  G.  3,  c.  149,  s.  2,  and  sched.  part  1,  as  an  inland  bill.    The 
courts  of  Scotland  hold  neither  an  English  bill  drawn  on  that  country,  nor  a 
Scotch  bill  on  England,  to  be  inland.     1  Bell's  Commentaries^  p.  330,  4th  ed., 
and  Reynolds  v.  Syme  and  Fergusson  v.  Belsh,  there  cited  (note  1),  from  The 
Faculty  Collections,  February  4,  1774,  and  June  17,  1803.(6)     In  the  act  9  G. 
4,  c.  24,  for  consolidating  and  amending  the  laws  relating  to  bills  and  notes  in 
Ireland,  the  proyision  that  no  acceptance  of  any  inland  biU  of  exchange  shall  be 
sufficient  to  charge  any  person,  unless  it  be  made  on  the  biU,  appears  to  haye 
*4S1 1  *^^  introduced  on  the  supposition  that  the  act  1  &  2  G.  4,  c.  78,  did  not 
apply  to  Ireland,  and  for  the  purpose  of  regulating  acceptances  within 
that  country.     It  cannot  affect  the  construction  of  this  statute. 

Campbell^  cantrd.  The  act  1  &  2  G.  4,  c.  78,  s.  2,  clearly  applies  to  Ireland. 
There  is  nothing  in  the  terms  oi  the  enactment  to  restrain  its  application,  and| 
having  been  passed  since  the  union,  it  extends  to  the  whole  Unijbed  Eangdom; 

(a)  Probably  about  tbe  yoar  1645,  when  banking  bejnn  to  be  extensiTelj  earriod  on  by  thf 
goidnaiUu.    See  Macpbenon's  Annals  of  Commerce,  roi.  ii.  p.  427,  610. 
{h)  Bee  Milne  «.  Grabam,  1  B.  A  C.  192,  and  Bentley  v.  Northbouie,  1  M.  ^  H.  66,  in  wbieh 
a  Seoleb  prominoty  note,  negotiated  in  this  country,  was  conaidered  as  foreign. 
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ftnd  the  provision  in  9  G-.  4,  c.  24,  s.  8,  merely  repeats  what  was  already  the 
^general  law  of  the  realm.  The  reason  for  confining  the  enactment,  that  aocept- 
-anoes  shall  be  written  on  the  bill,  to  inland  bills,  evidently  was,  that  the  legisla- 
•tore  thought  it  would  interfere  with  commercial  transactions  too  much  to  extend 
ench  a  law  to  bills  between  merchants  of  difierent  nations  and  living  at  great 
distances  from  each  other,  and  who  consequently  require  the  facility  of  giving 
«nd  receiving  acceptances  by  other  means  than  writing  on  the  bill.  This  reason 
does  not  apply  to  persons  carrying  on  business  in  the  same  kingdom,  though  in 
different  divisions  of  it.  It  could  not  be  said  that  an  exception  on  such  ground 
was  intended  for  bills  between  parties  living  the  one  just  within  Scotland,  as  at 
Kelso,  and  the  other  at  Berwick;  and  yet  if  Ireland  was  in  contemplation,  Scot- 
land must  have  been  so  too.  In  Bayley  on  Bills,  p.  26,  dth  ed.,  the  following 
definition  is  given : — *^  Bills  are  either  inland  or  foreign :  inland  when  made  and 
payable  within  this  kinff^om ;  and  foreign  when  made  or  payable  abroad."  Now, 
although  it  may  be  admitted  that  before  the  union  a  bill  from  Ireland  was  foreign, 
Ireland,  since  that  time,  is  a  part  of  the  United  Kingdom,  as  Scotland  has  been 
of  Great  Britain  since  her  union  with  this  country.  [Pabke,  J.  *The  r^tAQo 
6tamp-act,  58  G.  8,  c.  184,  sched.  part  1,  describes  a  foreign  bill  of  ex-  *- 
change  as  a  "  bill  of  exchange  drawn  in  but  payable  out  of  Great  Britain."  The 
bill  in  question  is  the  converse  of  that.]  As  to  the  cases  which  have  been  cited 
from  books  of  Scotch  law,  the  judgments  of  the  courts  in  that  country,  however 
deserving  of  respect,  are  perhaps  less  entitled  to  weigh  as  authority  on  commer- 
cial subjects  than  on  most  others ;  and  the  decisions  which  have  been  cited  took 
flace  before  the  act  1  A;  2  G.  4,  c.  78,  and  had  reference  to  a  statute  (12  G.  3,  c. 
2),  passed  exclusively  for  Scotland.  . 

Lord  Tentkrden,  C.  J.  I  am  of  opinion  that  this  was  not  an  inland  bill 
within  the  statute  1  &  2  G.  4,  c.  78.  It  is  true  that  act  will  apply  to  every  part 
of  the  United  Kingdom, 'to  a  bill  drawn  in  Ireland  as  well  as  elsewhere ;  but  still 
that  does  not  determine  the  meaning  of  *'  an  inland  bill"  with  reference  to  the 
question  raised  in  this  case,  namely,  whether  a  bill  drawn  in  Ireland  upon  persons 
residing  in  another  part  of  the  kingdom,  be  inland  or  foreign  for  the  purposes 
of  the  act.  The  statute  9  &  10  W.  3,  c.  17,  distinctly  explains  what  was  under- 
stood to  be  an  inland  bill  at  that  time,  and  shows,  that  by  that  term  was  meant  a 
bill  drawn  in  England, Wales,  or  Berwick-upon-Tweed,  upon  London,  or  some  other 
place  within  those  parts  of  the  realm :  and  the  term  is  used  in  subsequent  statutes, 
apparently  in  the  same  sense.  It  is  indeed  admitted  that  Irish  and  Scotch  bills 
drawn  upon  England  were  foreign  before  the  respective  unions  between  the  conn- 
tries  ;  and  it  does  not  follow,  because  Ireland  and  Scotland  were  united  into  one 
kingdom  with  this,  that  the  bills  drawn  there,  which  before  were  foreign,  became 
inland  bills.     I  therefore  think  the  judgment  must  be  for  the  plaintiff. 

*LiTTLEDALE,  J.  I  do  uot  think  the  union  between  England  and  ^4^433 
Ireland  had  the  effect  of  converting  Irish  bills  drawn  upon  this  country  ^ 
from  foreign  into  inland.  There  is  nothing  in  the  statute  1  &  2  G.  4,  c.  78,  to 
show  that  any  change  is  there  intended  in  the  meaning  of  the  term  ''  inland.^ 
The  words  of  the  act  will  have  their  full  effect,  and  the  benefit  of  it  will  be 
sufficiently  extended  to  Ireland  and  Scotland,  if  the  clause  be  considered  as 
applying  to  bills  drawn  in  those  countries  and  this,  upon  places  within  each  of 
them  respectively. 

Parke,  J.  I  think  the  explanation  of  the  term  ''  inland  bill"  in  1  &  2  G.  4, 
c.  78,  s.  2,  is  to  be  found  in  the  expressions  which  have  been  referred  to  in  9  & 
10  W.  3,  c.  17.  There  is  no  doubt  that  the  clause  in  question  in  the  act  of  1  & 
2  G.  4  extends  to  every  part  of  the  United  Kingdom,  and  that  it  applies  to  the 
case  of  a  bill  drawn  in  one  part  of  Scotland  or  Ireland  upon  another,  although 
this  does  not  appear  to  have  been  understood  when  the  act  9  G.  4,  c.  24,  was 
passed  for  amending  the  law  respecting  bills  of  exchange  in  Ireland.  The  whole 
effect  intended  by  the  enactment  of  1  &  2  G.  4,  c.  78,  s.  2,  probably  was  to 
restore  the  true  meaning  of  8  &  4  Ann.  c.  9,  s.  5  (providing  that  no  person 
ahould  be  charged  by  any . acceptance  unless  written  on  the  bill),  which  was  d^ 
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parted  from  after  it  had  been  held  in  Lumlej  v.  Palmer,  2  Stra,  1000,  that  thai 
section  referred  only  to  the  drawer's  liability  for  damages  and  costs. 
Taunton,  J.,  concurred.  Judgment  for  the  plaintiff.   . 


♦484]  ♦MONK  V.  WHITTENBURT.    May  28. 

Awharftnger  liATing  reeeiTed  floor  in  that  oapaeity,  and  without  any  authority  to  leU,  disposed 
of  it  to  a  porehaaer  who  had  no  notice  of  the  want  of  authority.  The  whiuiinger  was  in  the 
habit  of  doing  baaineu  as  a  flour  factor :  Held,  nerertheless,  that  the  act  6  G.  i,  c  9^  s.  4^ 
which  protects  purchases  made  innocently  and  in  the  ordinary  course  of  business  from  agents 
intrusted  with  goods,  did  not  apply  to  this  case,  the  wharfinger  not  being  an  agent  within  the 
meaning  of  the  statute. 

Trover  for  flour  and  sacks.  At  the  trial  before  Lord  Tenterden,  C.  J.,  at 
the  Middlesex  sitting?  after  last  Easter  term,  it  appeared  that  the  defendant  pur- 
chased the  flour  in  question  of  one  Cramp,  who  was  a  wharfinger,  and  who  had, 
in  that  capacity,  received  the  flour  from  the  owner,  the  present  plaintiff,  but 
without  any  authority  to  sell  it.  Cramp  was  a  flour  factor  as  well  as  a  whar- 
finger ;  which,  it  appeared,  was  not  unusual.  After  receiving  payment  frx>m  the 
defendant  he  absconded,  and  never  paid  over  the  money  to  the  plaintiff.  Lord 
Tenterden  thought  that  if  the  sale  in  question  was  made  by  an  agent  in  the 
ordinary  course  of  business,  to  a  party  not  apprised  at  the  time  that  such  agent 
was  unauthorized  to  sell,  the  purchaser  was  protected  by  the  factors'  act,  6  G.  4,  o. 
94,  8.  4 ;  and  he  left  it  as  a  question  for  the  jury,  whether  or  not  the  sale  was 
in  the  ordinary  course  of  business.  They  were  of  opinion  that  it  was  not,  and 
therefore  found  a  verdict  for  the  plaintiff.     On  a  former  day  in  this  term 

Sir  Janus  Scarlett  moved  for  a  new  trial,  (a)  The  verdict,  as  to  the  particular 
question  put,  was  against  evidence.  It  is  true  that,  if  that  be  so  held,  a  question 
of  law  must  arise,  whether  or  not  the  vendor  in  this  case  was  an  ''  agent  in-' 
trusted"  with  the  goods  within  the  meaning  of  6  G.  4,  c.  94,  s.  4  ;(&)  and  it 
*4.fU>1  °^^y  ^  ^  >  ^°  *^^^  other  side,  that  although  the  party  was  agent  for 
^  one  purpose,  that  of  receiving  and  keeping  the  goods,  he  was  not  thereby 
invested  with  authority  for  another,  namely,  to  sell,  nor  did  it  render  him  such 
an  agent  as  could,  by  selling,  confer  a  good  title  on  a  purchaser  by  virtue  of  the 
statute,  notwitstanding  his  own  want  of  authority.  But  it  had  been  held  before 
the  passing  of  this  act,  that  an  owner  of  goods  may  place  them  in  the  hands  of 
an  agent  under  such  circumstances,  that  an  agency  for  the  purpose  of  sale  may 
be  presumed  in  behalf  of  an  innocent  purchaser,  though  such  agency  was  not  in 
hex.  contemplated  by  the  principal.  The  question  in  the  present  case  is,  whether 
if  a  person,  being  a  factor,  receives  goods  from  a  principal  without  directions  to 
sell,  or  any  intention  on  the  part  of  the  principal  that  he  should  do  so,  and 
chooses,  notwithstanding,  to  dispose  of  the  goods  in  the  character  of  a  factor,  a 
ptfty  purchasing  in  ignorance  of  the  want  of  authority,  is  not  protected  by  the 
statute.  The  meaning  of  the  statute  is,  that  if  the  buyer  in  such  a  case  had  not 
notice  of  the  want  of  authority,  the  purchase  shall  not  be  affected.     To  say  that 

ia)  Before  Lord  TniiTBRDBir,  C.  J.,  LrrrLiDALi,  Parki,  and  Taurtoh,  Js. 

\h)  Which  enacts,  that,  from  and  after,  Ac,  **  It  shall  be  lawful  to  and  for  any  person,  Ac.,  to 
oontnust  with  any  agent  or  agents  intrusted  with  any  goods;  wares,  or  merchandise,  or  to  whom 
the  same  may  be  consigned,  for  the  purchase  of  any  such  goods,  Ac,  and  to  receire  the  same  of^ 
•nd  pay  for  the  same  to  such  agent  or  agents ;  and  such  contract  and  payment  shall  be  binding 
■pen  and  good  against  the  owner  of  such  goods,  Ac,  notwithstanding  such  person,  Ao.,  shaU 
have  notice  that  the  person  or  persons  making  and  entering  into  such  contract,  or  on  whose 
behalf  such  contract  is  made  or  entered  into,  is  an  agent  or  agents :  Provided  such  contract  and 
payment  be  made  in  the  usual  and  ordinary  course  of  business,  and  that  such  person,  Ac,  shall 
wei,  when  sneh  eontraot  is  entered  into  or  payment  made,  hare  notioe  that  such  agent  or  agenttf 
Si  or  are  not  aatbonaed  to  seU  the  said  goods,  Ao.,  or  to  receire  the  said  purohase-money." 

s 
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tlie  proieotion  etfends  only  to  oasefl  where  the  yendor  had  a  genoial  commifl&on  io 
8eU,  *biit  exceeded  it  in  some  partieular,  would  not  answer  the  object  of    r^Aoo 
the  statate.     The  case  might  have  been  different  if  Cramp  had  been   L 
merely  a  wharfinger^  but  it  was  proved  that  he  carried  on  business  as  a  hdUa 
also.  Our.  o/dv,  trnlL 

Lord  TsNTERDSN,  C.  J.;  now  delivered  the  judgment  of  the  Court.  The 
material  question  in  this  case  is.  Whether  Cramp  was  or  was  not  an  ageot 
intrusted  with  the  goods  in  respect  of  which  the  action  is  brought  within  the 
meaning  of  6  G-.  4,  c.  94,  s.  4.  It  is  difficult  to  say  precisely  what  is  meant  in 
this  section  by  an  ''  agent  intrusted  with  goods ;"  but  we  are  clearly  of  opinioa 
that  a  wharfinger  is  not  such  a  person.  If  a  wharfinger  were  so  considered,  it 
would  be  impossible  to  say  that  a  carter,  a  warehouseman,  or  a  packer  was  not : 
and  although  it  is  true  that  Cramp  transacted  business  as  a  factor  with  some 
persons,  we  do  not  think  that  can  avail  the  defendant  in  the  present  case.  There 
will,  therefore,  be  no  rule.  Rule  refdsed.(a) 

(a)  In  Wilkinson  v.  King,  3  Cunpb.  835,  the  plaintiff  aent  lead  to  a  wharflnger,  to  remain  at 
Ma  wharf  till  it  ■hoold  be  sold,  bat  gare  him  no  anthority  to  selL  The  wharfinger  wcw  aeengtomtd 
to  aeli  lead  from  hii  tekarf,  and  he  sold  that  in  question  to  the  defendant.  The  plaintiff  recorend 
1b  trorer.  This  case  was  cited  in  Pickering  o.  Bask,  15  East,  38,  as  showing  that  the  transfer 
of  goods  into  the  name  of  a  broker  in  the  wharfinger's  books,  did  not  gire  the  broker  an  implied 
wi&ority  to  sell.  But  Lord  EUenborough  said,  **  That  rWilkinson  v.  King)  was  the  caae  of  a 
wharfinger,  whose  proper  business  it  was  not  to  sell;  ana  to  whom  the  go<^  were  sent  for  the 
Biere  purpose  of  custody." 
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By  a  parish  indenture  which  purported  to  be  made  between  the  churchwarden  and  orvrseen  of 
the  parish  of  D.,  in  the  county  of  Northampton,  of  the  one  part,  and  A.  B.  of  Coontesthoipt^ 
in  (he  county  of  Leicester,  of  the  other  part,  it  was  witnessed  that  the  said  ohnrchwarden  and 
OTcrseers  of  the  parish  of  D.,  with  the  consent  of  two  of  his  majesty's  jiutftees  of  the  peace /or 
the  eaid  eonntyf  dwelling  in  or  near  the  §a%dparithf  had  bound,  Ac. : 

The  Justices  in  their  written  consent  in  the  margin  of  the  indenture,  described  themaelTes  si 
Justices  of  the  county  a/oreeaid :  Held,  that  the  words  eottHfy  a/oreeaid,  had  the  same  meaning 
as  the  words  eaid  county  in  the  body  of  the  indenture  ,*  and,  that  it  suflBciently  appeared,  by 
the  reference  to  the  latter  words,  that  the  consenting  Justices  were  justices  of  the  eounty  ^ 
Northampton. 

Upon  an  appeal  against  an  order  of  two  justices,  whereby  Thomas  Watts  was 
removed  from  the  parish  of  Dinglej  in  the  county  of  Northampton,  to  the  parish 
of  Countesthorpe  in  the  county  of  Leicester,  the  sessions  confirmed  the  ordefi 
subject  to  the  opinion  of  this  Court  on  the  following  case. 

The  pauper  was  bound  apprentice  by  the  sole  churchwarden  and  the  oyerseen 
of  the  parish  of  Dingley,  to  John  March  of  Countesthorpe,  by  the  following 
indenture,  '*  This  indenture  made  the  27th  day  of  February,  1816,  between  John 
Bhoades  sole. churchwarden,  William  Clarke  and  Stephen  Hands,  overseers  of 
the  poor  of  the  parish  of  Dingley  in  the  county  of  Northampton^  of  the  one  part, 
and  John  March  of  Countesthorpe  in  the  county  of  Leicester,  frame-work  knitter, 
of  the  other  part,  witnesseth  that  the  said  churchwarden  and  overseers  of  the 
poor  of  the  said  parish  of  Dingley,  by  and  with  the  consent  of  two  of  His 
Majesty's  justices  of  the  peace  for  the  said  county,  dwelling  in  or  near  the  said 
parish,  whereof  one  is  of  the  quorum,  have  put  and  placed,  and  by  these  presents 
do  put,  place,  and  bind  Thomas  Watts,  aged  fourteen  years  or  thereabouts^  a 
poor  child  of  the  said  parish,  whose  parents  are  not  able  to  maintain  him,  with 
him  the  said  John  March,  aid  as  an  apprentice  with  him  to  dwell  and 
^serve  from  the  day  of  the  date  of  these  presents,  until  the  said  appren-  ptcAgg 
tioe  shall  accomplish  his  full  age  of  21  years,  according  to  the  statutes  in  ^ 
such  case  made  and  provided/'  ^The  usual  covenants  were  then  inserted.)  The 
indenture  was  duly  executed  ana  attested,  and  in  the  margin  the  magistrates 
atatel  their  consent  in  these  words :  "  We,  whose  names  are  hereunder  written^ 
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jnstioes  of  tlie  peace  for  the  county  nforetaid  (whereof  one  is  of  the  qnornm), 
do  consent  to  the  patting  forth  Thomas  Watts  an  apprentice  according  to  the 
true  intent  and  meaning  of  this  indentore,  E.  Griffin,  Jas.  Ord."  The  ma^s- 
trates  who  signed  the  allowance  of  the  indenture,  were  magistrates  of  the  county 
of  Northampton,  and  also  for  the  county  of  Leicester.  The  pauper  served  more 
than  forty  days  in  Countesthorpe  under  the  apprenticeship.  The  question  for 
the  Court  was,  whether  he  could  gain  a  settlement  by  service  under  this 
indenture. 

Wdddtngtcn,  in  support  of  the  order  of  sessions.     It  sufficiently  appears  in 
this  case  that  the  indenture  was  duly  aUowed  by  two  justices  of  the  county  of 
Northampton ;  the  words  county  a/oresaid,  in  the  margin,  may  clearly  be  ex- 
plained by  reference  to  the  words  in  the  body  of  the  indenture.     In  Rex  v. 
Hinckley,  1  B.  &  A.  273,  the  indenture  stated  that  the  overseers  and  church- 
wardens of  Monks  Kirby,  in  the  county  of  Warwick,  with  the  consent  of  justices 
of  the  said  county,  bound  the  pauper  apprentice  to  T.  W.  of  H.,  in  the  county 
of  Leicester,  and  the  justices,  in  meir  written  consent  in  the  margin,  describe 
themselves  as  justices  of  the  county  a/oresatdy  and  the  Court  held,  that  it  suffi- 
*4$^Q1   ^^^^^^y  ^appeared  that  they  were  justices  of  the  county  of  Warwick.    The 
-^   only  difference  between  that  case  and  the  present  is,  that  in  the  body  of 
the  indenture  here,  two  counties  are  mentioned,  and  that  Leicester  is  the  county 
last  mentioned  before  the  words,  ^'  with  consent  o/ the  justices  for  the  said  county;*' 
but  the  words  "the  said  parish  o/Dingley**  (which  was  before  described  to  be  in 
the  county,  of  Northampton)  intervene;  and  ^'the  said  parish  of  Dingley" 
imports  Dingley  in  the  county  of  Northampton.     The  latter  words  may  be  con- 
sidered as  repeated  immediately  after  the  words  "  parish  of  Dingley,"  and  then 
the  words  "said  county^'  following  the  word  "justices"  will  refer  to  Northamp- 
ton and  not  to  Leicester.    Besides,  if  there  were  any  doubt,  it  is  wholly  removed 
by  the  words  which  follow,  "  dwelling  in  or  near  the  said  parish."     Again,  as 
no  other  justices  but  justices  of  the  county  of  Northampton  could  by  law  allow 
the  indenture  at  the  time  when  it  was  executed,  the  court  will  intend,  according 
to  the  principle  laid  down  by  Holroyd,  J.,  in  Bex  v.  St.  Mary's,  Leicester,  1  B. 
&  A.  327,  that  the  words  "  county  aforesaid"  have  reference  to  the  county  where 
they  had  jurisdiction ;  because  that  construction  which  supports,  and  not  that 
which  destroys,  the  instrument  should  be  adopted. 

Dwarris  and  MacdonneU,  contrd.  Here  two  counties  are  named  in  the  body 
of  the  indenture.  Leicester  is  that  last  named  before  the  words  ''justices  of  the 
said  county."  According  to  grammatical  construction,  the  words  said  county 
most  refer  to  Leicester.  In  an  order  of  removal,  as  in  an  indenture,  the  juris- 
M901  ^^^^^^  ^^  ^^^  justices  must  ^appear ;  and  in  Rex  v.  The  Inhabitants  of 
^  Stepney,  Burr.  S.  C.  23,  where,  in  an  order  of  removal,  no  county  was 
mentioned  in  the  margin,  and  it  was  directed  to  the  churchwardens  and  overseers 
of  Stepney,  in  the  county  of  Middlesex,  and  to  those  of  Chesham  in  Bucking- 
hamshire, and  the  magistrates  only  styled  themselves,  in  the  body  of  the  order, 
justices  of  the  peace  "for  the  county  aforesaid"  it  was  quashed,  on  the  ground 
that,  as  two  counties  were  previously  mentioned,  it  was  doubtful  of  which  they 
▼ere  magistrates;  whereas  it  should  have  appeared  that  they  were  justices  of 
Backinghamshire,  where  the  parish  was  situate,  from  whence  the  removal  was 
BMde.  In  Rex  v.  Chilverscoton,  8  T.  R.  178,  such  an  order  was  held  to  be 
absolutely  void.  In  Rex  v.  Hinckley,  1  B.  &  A.  273,  the  jurisdiction  of  the 
justices  was  distinctly  set  forth  in  the  body  of  the  indenture,  and  it  was  there 
decided  that  the  words  in  the  margin  of  the  indenture,  with  the  consent  of  the 
justices  for  the  county  aforesaid^  must  be  construed  with  reference  to  the  words 
m  the  body  of  the  indenture.  Here  the  ambiguity  of  the  words  in  the  margin 
18  mcrcased  by  the  ambiguity  in  the  body  of  the  indenture. 

Lord  Tenterden,  C.  J.  The  case  of  Rex  v.  Hinckley  would  be  an  authority 
to  show  that  the  words  " county  aforesaid"  in  the  allowance  in  the  margin  of 
the  indenture,  are  to  have  the  same  meaning  as  the  words  "  said  coutU^*  in  the 
body  of  the  indenture ;  but  it  unfortunately  happens  in  this  case,  that  two  conn- 
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ties  are  mentioned  in  the  body  of  the  indenture  before  the  words  ^* justices  of  the 
peace  for  the  said  county"  and  that  ^Leicester  is  the  one  last  named ;  p^igi 
whereas  the  justices  who  give  the  required  consent,  should  be  justices  of  >- 
the  county  of  Northampton.  I  think  we  cannot  intend  that  the  connty  of 
Northampton  was  meant,  merely  on  the  ground  that  the  indenture  would  other- 
wise have  no  effect.  It  seems  to  me,  however,  that  it  does  sufficiently  appear 
here,  by  the  other  parts  of  the  instrument,  that  the  words  said  county  refer  to 
the  county  of  Northampton.  The  indenture  states,  ''  that  it  was  made  between 
the  churchwarden  and  overseers  of  the  poor  of  the  parish  of  Dingley  in  the 
county  of  Northampton,  of  the  one  part,  and  John  March  of  Countesthorpe  in 
the  county  of  Leicester,  of  the  other  part ;  and  it  then  witnesses,  '*  that  the  said 
churchwarden  and  overseers  of  the  poor  of  the  said  parish  of  IKngley''  (which 
had  before  been  described  to  be  in  the  county  of  Northampton),  *^  with  the  con- 
sent of  two  justices  for  the  said  county  dwelling  in  or  near  the  said  parish^  have 
put,"  &c.  Now,  reading  the  instrument  as  a  man  wishing  to  understand  it, 
would  read  it,  I  should  understand  the  words  justices  of  the  said  county,  as 
referring  to  the  justices  of  peace  of  that  county  in  which  Dingley  is  situate,  and 
that  was  the  county  of  Northampton. 

LiTTLEDALE,  J.  I  think  we  are  not  at  liberty  to  intend  that  the  words  said 
county  refer  to  Northampton,  because  otherwise  the  instrument  would  be  void; 
but  I  think  it  does  sufficiently  appear  here,  that  the  justices  consenting  were 
justices  of  the  county  of  Northampton. 

First  of  all,  it  describes  the  binding  parties  as  the  churchwarden  and  overseers 
of  the  poor  of  the  parish  of  Dineley  in  the  county  of  Northampton,  and  it  after- 
wards *says,  that  the  said  churchwarden  and  overseers  of  the  poor  of  the  r^AM 
said  parish  of  Dingley,  with  the  consent  of  two  justices  for  the  said  ^ 
county,  dwelling  in  or  near  the  said  parish,  &c.  The  words  said  parish  of 
Dingley,  mean  the  parish  of  Dingley  in  the  county  of  Northampton ;  and  if  the 
latter  words  had  been  again  repeated,  there  could  be  no  doubt  that  the  words 
*'  said  county"  meant  the  county  of  Northampton.  The  effect  of  the  word  said 
parish  of  Dingley,  is  to  incorporate,  by  relation,  those  words  as  part  of  the 
description  of  the  parish  of  Dingley. 

Parke,  J.  Looking  at  the  whole  of  the  instrument  together,  I  think  that  no 
person  who  reads  it  with  the  intent  of  putting  a  reasonable  construction  on  it, 
and  not  of  overturning  it,  can  doubt  the  meaning.  Bex  v.  Hinckley  decides, 
that  the  words  county  aforesaid  in  the  margin  are  to  have  the  same  meaning  afl 
the  words  said  county  in  the  body  of  the  indenture ;  and  here-,  looking  at  the 
context  of  the  instrument,  I  have  no  doubt  that  the  words  said  county  mean  the 
county  of  Northampton. 

Taunton,  J.  The  last  county  named  before  "justices  for  the  said  county," 
undoubtedly  is  Leicester,  but  immediately  before  those  words,  there  are  the 
words  "said  parish  of  Dingley."  That  parish  had  been  before  described  as 
being  in  the  county  of  Northampton.  I  think,  therefore,  that  the  words  "jus- 
tices for  the  said  county,"  may  be  read,  justices  for  that  county  in  which  Dingley 
is.  But,  besides,  this  beine  a  mere  formal  ^objection,  which  goes  to  PIC4Q3 
defeat  justice,  ought  not  to  oe  encouraged ;  and  I  should  be  disposed  to  ■- 
put  this  case  upon  the  broad  groimd  which  Holroyd,  J.,  a  most  learned,  as  well 
as  cautious  Judge,  took  in  Bex  v,  St.  Mary's,  Leicester,  1  B.  &  A.  327 ;  viz., 
that  where  two  counties  are  mentioned  in  the  body  of  the  indenture,  so  as  to 
make  it  ambiguous  to  which  the  justices  belonged,  we  should  intend  that  the 
words  said  county  have  reference  to  the  county  where  the  justices  have  jurisdic- 
tion, upon  the  principle,  that  that  construction  which  supports,  and  not  that 
which  destroys  the  instrument^  should  be  adopted. 

Order  of  sessions  confirmed. 
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The  KINO  t;.  The  Inhabitants  of  CREDITON. 


A  pMiper  ftgreed  with  a  nwyer  for  a  twelTemonth  to  learn  0awin|f,  and  was  to  hare  7«.  M,  out 
of  erery  20«.  earned  by  his  master  and  himself;  he  senred  out  the  year  in  the  parish  of  A., 
proTiding  his  own  bowd  and  lodging ;  at  the  end  of  the  year  he  made  a  new  afijeement  for 
another  year,  at  an  increased  allowance ;  and  he  lired  out  the  second  year  with  his  master  in 
A. :  Held,  that  he  did  not  thereby  gain  a  settlement  in  A.»  inasmuch  as  the  principal  object  of 
the  agreement  between  him  and  his  master  being,  that  he  should  learn  and  his  master  teaoh 
him  sawing;  it  was  a  defeotire  contract,  of  apprenticeship. 

On  appeal  against  an  order  of  remoyal,  whereby  Joseph  Middlewich,  his  wife 
and  clul<fa:en;  were  removed  from  the  parish  of  St.  Mary  Major  in  the  city  and 
county  of  the  city  of  Exeter,  to  the  parish  of  Crediton  in  the  county  of  Devon, 
the  respondents  proved  a  settlement  by  hiring  and  service   in  Crediton.     The 
appellants  then  set  np  a  subsequent  hiring  and  service  in  a  third  parish,  St.  Ed- 
mund's.    The  sessions  oonfihned  the  order,  subject  to  the  opinion  of  this  Court 
on  the  following  case,  respecting  the  alleged  settlement  in  St.  Edmund's  : — 
^^Q  4-|       ^*The  pauper  agreed  with  one  West,  a  sawyer  of  the  parish  of  St. 
-'   Edmund's  in  the  city  of  Exeter,  for  a  twelvemonth,  to  learn  sawing,  and 
was  to  have  7s.  6d.  out  of  every  20*.  earned  by  his  master  and  himself.     He 
served  out  that  year,  providing  his  own  board  and  lodging.     At  the  end  of  the 
year  he  made  a  new  agreement  with  West  for  another  year,  under  which  he  was 
to  receive  8s.  out  of  every  20s.  earned  by  his  master  and  himself.     Nothing  was 
said  about  Sundays,  or  the  hours  he  was  to  work,  but  he  was  occasionally  absent 
without  permission  from  West.     He  lived  out  the  second  year  with  West  in  the 
parish  of  St.  Edmund's. 

Orowder  was  to  have  argued  in  support  of  the  order  of  sessions,  but  the  Court 
called  upon 

Praedj  eontrd.    It  may  be  conceded,  that  where  an  apprenticeship  only  is  in- 
tended, a  contract  of  hiring  cannot  be  set  up.     But  it  must  appear  that  the  rela- 
tion of  teacher  and  pupil  was  contemplated.     A  pauper  may  hire  himself  in  order 
to  learn  a  trade,  but  the  master  may  be  incompetent  to  teach.     There  must  be  a 
mutuality  in  the  contract     There  most  not  only  be  an  intention  on  the  part  <A 
the  pauper  to  learn,  but  an  obligation  on  the  part  of  the  master  to  teach.     In 
Rex  V.  Mountsorrel,  2  M.  &  S.  460,  where  the  contract  was  held  to  be  one  of 
apprenticeship,  the  master  received  pay  for  teaching  his  trade  to  the  pauper.     In 
Rex  V.  St.  Margaret,  King's  Lynn,  6  B.  &  C.  97,  there  was  no  indenture  on  ac- 
count of  the  property  of  the  parents,  but  there  was  an  undertaking  by  the  master  to 
♦iq^i  teach.   In  Bex  v.  Combe,  8  B.  &  C.  82,  the  master  contracted  to  teach.    In 
^  Hhe  present  cilse  there  was  no  contract  by  the  master  to  teach,  without 
which  there  can  be  no  contract  of  apprenticeship.     Here,  too,  after  the  term  for 
which  the  parties  had  contracted  the  relation  had  expired,  the  pauper  served  for 
another  year  under  an  entirely  new  agreement,  in  which  there  was  no  mention 
of  learning  or  teaching  the  trade.     Besides,  the  nature  of  the  service  is  to  be 
eonsidered.     A  sawyer,  whether  he  hires  an  apprentice  or  not,  must  have  some 
person  to  work  with  him.     Rex  v.  Little  Bolton,  Cald.  867,  and  Rex  v.  Eccles- 
ton,  2  East,  298,  are  authorities  to  show  that  a  contract  like  the  present  is  one 
of  hiring  and  not  of  apprenticeship ;  and  in  Rex  t;.  Coltishall,  5  T.  R.  193, 
where  A.  clubbed  with  B.  for  three  vears  (which  signifies  one  person  contracting 
to  serve  another  for  the  purpose  of  being  taught  some  art  or  mystery),  and  also 
agreed  to  do  any  work  that  B.  set  him  about,  it  was  held  that  A.  gained  a  settle- 
ment by  serving  B.     Rex  v.  Martham,  I  East,  239,  is  to  a  like  e£fect. 

LiTTLSDALE,  J.  It  scems  to  me  the  sessions  came  to  the  right  conclusion. 
In  all  the  cases  cited  there  was  some  work  to  be  done,  though  there  was  a  con- 
tract to  learn.  This  case  falls  within  Rex  v.  Bilborough,  1 B.  &  A.  115.  There 
ODe  Smith,  by  parol,  agreed  with  the  pauper  to  teach  him  to  make  stockings 
daring  the  year,  for  wnich  Smith  was  to  receive  two  guineas,  and  the  pauper 
was  to  have  his  earnings,  paying  the  master  for  the  use  of  the  frame,  &c.',  and 
it  was  held  that  no  settlement  was  acquired  by  living  out  the  year  under  ihit 
Vol.  XXn.— 27  s  2 
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agreement,  for  the  pauper  nerer  contracted  to  seire  the  master,  the  only  agree- 
ment *W2S  that  the  master  shonld  teach  the  pauper  for  a  year.  In  Rex  ^a^ 
V.  St  Mary  Kidwelly,  2  B.  &  C.  760,  the  father  of  the  pauper  agreed  by  *- 
parol  to  give  a  shoemaker  a  guinea  a  week  for  teaching  his  trade  to  die  pauper 
xor  twelve  months,  and  it  was  held  that  that  agreement  created  the  relation  of 
teacher  and  scholar,  and  not  that  of  master  and  servant  In  Rex  v.  The  Hamlet 
of  Walton,  Carth.  400,  2  Bott,  pi.  267,  the  pauper  was  put  out  to  a  barber  for 
one  year  to  learn  to  shave,  and  the  barber  was  to  have  the  benefit  of  the  boy's 
work,  and  received  some  money  for  teaching,  and  the  boy  lived  with  him  for  a 
year  :  it  was  held  that  the  boy  was  in  the  situatioD  of  a  scholar,  and  not  of  a 
fervant  On  the  other  hand,  in  Hex  v.  Hiteham,  Burr.  S.  C.  489,  where  tfat 
pauper  agreed  to  let  himself  to  his  brother,  who  was  a  carpenter,  for  a  year,  and 
was  to  receive  no  money  by  way  of  wages,  but  his  brother  was  to  teach  him  ts 
much  as  he  could  of  the  trade  during  the  time,  and  provide  him  with  meat, 
dfink,  washing,  and  lodging,  and  the  pauper  was  to  do  all  his  brother's  busiiie» 
in  the  farming  way  :  that  was  clearly  held  to  be  a  contract  for  service  and  a 
hiring  for  a  year.  Here,  as  by  the  express  terms  of  the  contract,  the  pauper  vu 
to  learn,  an  obligation  on  the  part  of  the  master  to  teach  must  be  implied.  The 
agreement  for  the  second  year  is  substantially  the  same  as  that  for  the  fini 
^e  only  difference  is  that  the  wages  are  increased. 

Pakkx,  J.  I  think  the  sessions  have  put  the  right  ooBstructioB  on  this  con- 
4nct  To  gain  a  settlement  by  hiring  and  service,  the  pauper  must  have  hired 
*himself  to  serve  for  a  year.  Here  the  relation  of  master  and  apprentice,  ^^^ 
not  that  of  master  and  servant,  was  created.  The  case  ia  not  distingnisk*  *• 
able  from  Bex  v.  Bilborough,  1  B.&A.  115.  There  the  contract  was  thattbe 
master  was  to  teach  the  pauper ;  here  it  is  that  the  pauper  shall  leam ;  bat  if 
the  one  is  to  leam,  it  must  be  implied  that  the  other  is  to  teach.  The  onlj 
^liffdrence  between  the  agreement  for  the  first,  and  that  lor  the  second  year,  is 
that  the  wages  were  different ;  in  other  respecte  the  contrail  are  the  same. 

Taunton,  J.  I  am  of  opinion  that  the  relation  contemplated  in  this  case 
was  that  of  master  and  apprentice.  The  only  difference  between  the  first  and 
•aecond  agreement  is  in  the  sum  to  be  received  by  the  paup^.  What  then  is  the 
purpose  for  which  the  pauper  agreed  to  contract  any  reUUdon  with  West  ?  It » 
gftated  expressly  in  the  agreement  to  be  to  ham  sawing.  I  take  the  true  dis- 
tinction in  these  cases  to  be  this :  where  teaching  on  the  part  of  the  master,  or 
kaming  on  the  part  of  the  pauper  is  not  the  primary,  but  onlv  the  secondaiy 
object  of  the  parties,  that  will  not  prevent  Twhere  work  is  to  be  done  for  the 
master)  the  contract  being  conudered  one  oi  hiring  and  service.  In  all  the  csaa 
eited,  where  the  contract  was  so  considered,  it  appeared  that  the  panper  agr^ 
to  work  for  his  master,  and  the  master  undertook  to  teach  him  the  particular 
teade  in  which  he  was  conversant ;  but  the  teaching  and  learning  were  incidenta^ 
and  therefore  it  was  held  to  be  a  contract  of  hiring.  But  where  teaching  v^d 
learning  *are  the  principal  object  of  the  parties,  though  there  was  a  pi^g^ 
aer^ce,  the  oontraot  is  oonsidered  to  be  one  of  apprentioeship.  '* 

Order  of  sessionB  confirmed. 


The  KING  V.  JAMES  CORNISH.    Ma^  28. 

As  vrder  of  jastiees  direoUng  A.  to  pay  the  eburobwardeDs  ud  oToneen  of  the  poor  ^^^^^ 
a  weokly  ram  for  the  malntenanoe  of  B.  and  C,  hia  grandsons,  as  long  as  they  shall  be  cbtfs*' 
able  to  the  parish,  is  good,  without  stating  that  the  father  is  unable,  absent,  or  dead. 

Two  justices  ordered  the  defendant  to  pay  to  the  churchwardens  and  oTtf- 

the  county  of  Devon,  the  weekly  «m  » 


^rs  of  the  parish  of  Hockworthy,  in ^ ,  , 

:9a  M.^  for  and  towards  the  relief  and  maintenance  of  Thomas  Ftor  and  Wv^ 


4983  ^  Barnefai4«  k  Aso&f^us.  211 

FaiTy  luB  gnadMnuiy  aa  long  as  thej  BhonUi  be  ofaargaable  to  the  parisb.    A  role 

nisi  had  been  obtamed  for  quashing  the  order,  on  the  ground  that  it  was  not 

stated  ikerein  that  the  &ther  was  eiUier  dead  or  unable  to  maintain  the  childrea 

IhQeii  now  showed  oause.     Bj  the  statute  43  Ells.  o.  2,  s.  7,  it  is  enacted 

''  that  the  &ther  and  grand&ther,  and  the  mother  and  grandmother,  and  the 

children  of  every  poor,  old,  blind,  lame,  and  impotent  person  or  other  poor  per- 

eoa  not  able  to  work,  being  of  sufficient  abUity,  shall,  at  their  own  charges, 

relieve  and  maintain  every  such  poor  person,  in  th^t  manner,  and  according  to 

that  rate,  as  by  the  justices  of  the  peace  <^  that  county  where  such  sufficient  persons 

dwell,  or  the  greater  number  of  them,  at  their  general  quarter  sessions  shall 

be  assesKd."     By  the  59  O.  3,  c  12,  s.  26,  any  two  or  more  justices  of  the 

peace  for  the  oomty  in  which  any  such  sufficient  person  shall  dwell,  are  em* 

powered  **  in  any  petty  session  to  make  such  assessment  and  order  for  the  relief 

^4991  *^^  ^^  poor,  old,  blind,  lame,  impotent,  or  other  poor  person  not  able 

^  to  work,  upon  and  by  the  &thtf ,  grand&ther,  mother,  grandmother,  or 

child  (being  of  sufficient  ability),  of  every  such  poor  person,  as  may  by  virtue  of 

the  said  act  be  made  by  the  justices  in  their  general  quarter  sessions."     The 

question  is,  whether  the  justices,  by  this  statute,  are  compelled,  in  the  first 

instance^  to  make  an  order  of  maintenance  on  the  &ther,  if  he  be  living  and  able 

to  maintain  ?    And,  secondly,  if  they  be,  whether  it  must  appear  on  the  &ce  of 

any  order  upon  the  grandmther,  that  the  father  is  not  living,  or  able  ?    It  is 

undoubtedly  stated  in  4  Bum's  Justice,  p.  166  (26th  edit.),  on  the  authority  of 

The  Queen  v.  Joyce,  16  Yin.  Ab.  tit.  Fbor  (C),  pL  8,  that  <<  though  the  father  be 

living,  yet  if  he  be  unable,  the  grandfather,  being  of  ability,  may  be  compelled 

to  keep  the  erandchild,  and  also  to  pay  so  much  money  as  the  justices  shidl  think 

reasonable  for  the  time  past."     And  Mr.  Nolan,  in  his  Treatise  on  the  Poor 

Laws,  vol.  ii.  p.  263  (4th  edit.),  upon  the  authority  of  the  same  case,  lays  down 

the  same  position.    The  question,  however,  must  turn  on  the  construction  of  the 

set  of  parliament,  by  which  the  leg^  obligation  on  a  grand&ther  to  maintain  his 

grandditldren  is  created.    The  enactment  of  the  statute  of  43  Elis.  c.  2,  s.  7,  is 

not  merely  that  the  grand&ther  shall  be  liable  to  maintain  his  grandchildren  in 

case  the  father  is  not  able,  but  it  is  absolute  that  the  father  and  grandfather,  if 

of  sufficient  ability,  shall  maintain  such  poor  persons.    And  this  is  not  varied  by 

§0  Q.  3,  0.  12,  s.  26.    But  assuming  the  true  construction  of  the  statutes  to  be, 

Aat  the  grand&ther  is  not  to  be  called  upon  unless  the  &ther  be  unable,  still  it 

10  Bot  necessary  that  that  inability  should  be  stated  on  the  face  of  the  order. 

«gQA-|  The  justices  are  '^'only  bound  to  set  out  such  facta  as  are  necessary  to  give- 

->  them  jurisdiction. 

Rogen^  cofUrA.    If  the  justices  are  bound  to  inquire  into  the  circumstances 

of  the  fiither  before  they  rate  the  grandfather,  and  if  their  power  to  rate  the 

grandfather  only  arises  upon  their  fatjier's  inability,  then  they  are  bound  to  show 

tliat  inability  upon  the  &ce  of  the  order  as  a  necessary  step  to  found  their  juris* 

diction.    New  it  may  be  admitted  that  the  statute  does  not  seem  in  terms  to 

require  that  snob  a  statement  should  appear  on  tiie  order;  but  looldngat  its  object 

ftud  spirit^  such  will  be  found  to  be  the  most  reasonable  construction.   The  duty 

of  providing  for  children  was  a  duty  of  imperfect  obligation,  and  the  statute  was 

made  to  enforoe  it.  In  Bex  v.  Munden,  1  Stra.  190,  Pratt,  C.  J.,  says,  <<  There 

being  no  temporal  obligation  to  enforce  the  law  of  nature,  it  was  found  necessary 

to  establish  it  by  act  of  parliament,  and  that  can  be  extended  nofwrther  than  the  law 

of  nature  went  before,'*    If,  therefore,  the  object  of  the  act  was  merely  to  enforce 

the  law  of  nature,  it  is  to  that  law  we  must  look  for  the  right  construction  of 

the  act    Now,  by  the  law  of  nature,  the  duty  of  providing  for  a  child  falls,  in 

the  first  instance,  upon  a  parent,  and  a  more  remote  relation  cannot  be  chargeable 

with  it,  unless  the  parent  is  unable,  or  dead,  or  absent.    Were  this  otherwise,  it 

would  lead  to  the  monstrous  conclusion,  that  a  fiither  might  be  living  in  affluence 

snd  splendour,  and  have  deserted  his  children,  and  a  magistrate  might,  never- 

^oless,  pass  him  over,  and  charge  the  grandfother  with  their  maintenance;  if  a 
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^magistrate  may  do  this,  the  present  order  is  good,  bat  if  not,  then  he  r^gA-i 
must  account,  in  some  way,  why  he  does  not  charge  the  father  before  he  ^ 
proceeds  to  make  an  order  on  &ie  grand&ther.  The  authorities  on  this  point 
are  certainly  scanty ;  but  it  does  happen,  that  in  all  the  reported  cases,  where  an 
order  has  been  made  on  a  more  remote  relation,  and  the  order  is  set  out,  the 
reason  for  not  making  the  order  on  the  person  immediately  chargeable  has  been 
always  stated,  yis.,  too  poor,  dead,  or  beyond  the  sea.  In  Regina  v,  Joyce,  16  Yin. 
Abr.  423,  tit.  Poor,  C.  pi.  8,  the  order  stated  that  'Hhe  grand&ther  should  keep 
the  grandchild,  the  father  being  liying  but  unable  to  do  it."  In  a  case  cited, 
Yin.  Abr.  Poor,  (C)  pi.  5,  in  marg.,  "a  father  was  ordered  to  allow  a  mainte- 
nance to  a  son's  wife,  he  being  beyond  sea."  And,  although  this  order  would 
be  now  held  bad  on  another  ground,  namely,  that  Uie  statute  only  extends  to 
natural  relations  ^Rex  v,  Munden),  yet  it  shows  the  practice,  that  where  a  remote 
relation  is  to  be  cnarged,  the  reason  why  the  order  is  not  made  upon  the  person 
immediately  liable  must  be  assigned.  So  also  in  Eex  v.  Robinson,  2  Burr.  799, 
which  was  an  indictment  for  disobeying  an  order  of  this  description,  Sir  James 
Burrow,  who  was  a  great  sessions  lawyer,  in  the  marginal  note  says,  **  The  arda 
recites  the  death  of  the  father  of  the  children,  their  being  destitute  of  subsist- 
enoe,  the  complaint  of  the  parish,  the  ability  of  the  grandfather  to  maintun 
ihem,  and  other  proper  foundations  for  such  an  order."  So  also  Mr.  Nolan,  2 
Nolan,  263,  264,  speaking  of  Regina  v.  Joyce,  says,  that  although  the  father  be 
living,  yet  if  he  he  unable,  the  grandfather,  being  of  sufficient  ability,  may  be 
compelled  to  keep  the  ^grandchildren.  Upon  the  authority,  therefore,  pt^Qo 
of  precedents  and  practice,  as  well  as  upon  the  reasonable  construction  ■- 
of  the  statute,  this  order  is  bad,  being  mwi^per  Mkum  on  the  grand&ther,  and 
ho  reason  stated  why  the  father  is  not  charged. 

Lord  Tenterden,  C.  J.  *  The  question  is,  whether  the  magistrates,  to  justify 
the  making  a  charge  upon  the  grandfather,  were  bound  to  state  on  the  &oe  of 
their  order  that  the  father  was  dead,  or  unable  to  support  his  children  ?  Th^« 
is  nothing  in  the  act  of  parliament  to  show  that  the  obligation  of  the  grand- 
^ther  is  absolute  only  in  the  event  of  the  &ther  being  undi)le ;  and  that  being 
so,  1  think  the  justices  who  made  this  order  were  not  bound  to  assign  on  tba 
fkce  of  it  any  reason  why  they  made  it  on  the  grandfather. 

LiTTLEDALE,  J.  I  think  it  was  not  necessary  that  the  justices  should,  in 
their  order  upon  the  grandfather,  account  for  the  father.  It  seems  to  me  that 
the  statute  gives  the  justices  a  discretionaiy  power,  and  if  the  grand&ther  be  a 
rich  man  and  the  father  a  poor  man,  they  may,  in  the  exercise  of  that  discra- 
tion,  make  an  order  on  the  former  to  maintain  his  grandchildren. 

Parke,  J.  I  am  disposed  to  agree  upon  the  construction  of  the  statute  ia 
what  has  been  laid  down :  and  at  all  events,  I  think  the  magistrates  were  not 
bound  to  state  in  the  order,  that  the  fiither  was  either  dead  or  unable  to  maifr 
tain  his  children. 

Taunton,  J.    I  am  also  of  opinion  that  it  was  not  necessary  for  the  jostioes 
to  state  in  their  order  that  the  ^ther  was  not  of  sufficient  ability  to  pit503 
support  his  children ;  for  in  the  case  of  an  order  the  Court  will  intend  ^ 
that  the  justices  have  done  right,  if  the  contrary  does  not  appear  on  the  &oe 
of  it.  Bole  refused. 
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The  KING  i;.  The  Inhabitaats  of  HUNTSHAM.    May  28 

Id  1818  the  paaper  took  of  one  A.  a  Held  of  potatoes,  at  the  rent  of  12^.  A.  a^eed  to  supply 
lime  and  manure,  and  to  giye  the  field  three  ploaghings  to  prepare  it  for  planting  potatoes, 
without  whieh  the  field  wo^d  hare  been  worth  less  than  10^  a  year.  About  a  week  after  the 
agreement  the  pauper  entered  upon  the  land,  it  having  then  been  only  once  ploughed,  and 
no  lime  or  manure  having  been  supplied,  but  A.  performed  all  he  had  agreed  to  do,  before 
the  pauper  planted  his  potatoes,  and  the  field  was  then  worth  12^  a  year:  Held,  that  as  by 
eontraet  the  land  was  to  be  made  of  the  value  of  102.  a  year  at  the  landlord's  expense,  this 
tenement  was  of  that  value  within  the  meaning  of  13  A  14  Car.  2,  e.  12,  when  the  pauper  came 
to  settle,  though  the  improvement  was  not  completed  until  after  he  entered. 

Upon  an  appeal  against  an  order  of  two  justioes,  whereby  Henry  Yinnicombe 
was  remoTed  from  the  parish  of  Stampford  Peverell  in  the  county  of  Devon,  to 
the  parish  of  Huntshan^  in  the  same  county,  the  sessions  confirmed  the  order^ 
subject  to  the  opinion  of  this  Court  on  the  following  case : — 

The  pauper's  birth  settlement  was  in  Huntsham.  On  the  1st  of  April,  1818, 
be  took  of  one  Hewett,  in  the  parish  of  Burlescombe,  a  field  for  potatoes,  at  the 
rent  of  12^.  Hewett  agreed  to  supply  twelve  hogsheads  of  lime  and  a  heap  of 
maDure,  and  to  give  the  field  three  ploughings  to  prepare  it  for  the  pauper  to 
plant  his  potatoes,  without  which  the  field  would  have  been  worth  less  than  lOi^ 
a  year.  About  a  week  after  the  agreement,  the  pauper  went  upon  the  land  and 
worked  upon  it,  at  which  time  the  field  had  only  been  once  ploughed,  and  none 
of  the  lime  and  manure  had  been  then  supplied ;  but  Hewett  performed  all  that 
be  bad  agreed  to  do  before  the  pauper  planted  the  potatoes.  The  pauper,  who 
*5041  ^  ^^  ^^  ^'^P  ^^  ^^^  ^autumn,  planted  the  potatoes  himself,  and  paid 
-*  the  whole  rent  of  12^. ;  and  the  field,  ploughed  and  manured  as  it  was  by 
Hewett,  was  worth  that  sum.  The  pauper  went  to  live  in  Burlescombe  in  the 
year  1817,  and  lived  there  during  the  whole  time  that  he  occupied  this  field, 
wbicb  was  abont  six  months,  and  he  occupied  the  field  for  mo|«  than  forty  days 
after  Hewett  had  done  his  work. 

FcXUa  and  KtkewicK  in  support  of  the  order  of  sessions.  The  tenement  occu- 
pied by  the  pauper  in  Burlescombe  was  not  of  the  annual  value  of  10^.  when  he 
eame  to  settle  upon  it,  and  a  tenement  must  be  accounted  of  the  value  which 
belong^  to  it  at  the  time  when  the  pauper  comes  to  settle.  That  was  the  time 
eoQtempUted  by  the  statute  18  &  14  Car.  2,  c.  12.  If  the  value  is  increased 
byiabour  bestowed  on  it  after  the  letting  and  occupation,  that  cannot  be  taken 
into  account;  Rex  v,  Aston,  6  M.  &  Si  &4.  Though  where  the  labour  has  been 
bestowed  previously  to  entering  on  the  premises,  so  as  to  make  the  land  fiirly 
worth  the  rent  at  the  time  of  entry,  the  Court  cannot  separate  the  value  of  that 
labour  from  that  of  the  land.  The  decisions  are  somewhat  contradictory.  In 
Bex  r.  Ringwood,  1  M.  &  8.  881,  the  occupier  of  a  cottage  took  land  at  the  rent 
of  2/.,  from  Easter  to  October,  for  planting  potatoes,  and  the  ground  had  already 
been  dug  by  the  landlord  for  that  purpose  (which  circumstance  was  relied  upon 
by  Le  Bbino,  J.),,  without  which  it  would  not  have  let  at  more  than  half  price  j 
but  it  was  held  to  be  worth  8/.  in  estimating  the  value  with  a  view  to  the  que»- 
tion  of  settlement.  In  Rex  v.  West  Cramore,  2  M.  &  8.  132,  there  was  a  simi« 
^5051  ^  decision ;  and  there  *the  ploughing  and  manuring  were  begun,  but 
^  not  finbhed,  when  the  tenant  took  the  knd,  but  were  completed  before  he 
entered  upon  it,  which  last  fact  was  noticed  by  Lord  EUenborough.  In  Rex  v.  Poul- 
ton-with-Feamhead,  6  M.  &  8.  252,  the  rentiug  of  twenty-seven  perches  of  hmd 
for  growing  potatoes,  at  the  price  of  2<.  6c2.  per  perch,  under  an  agreement  with 
tbe  kndlord  that  he  should  furnish  the  tenant  with  manure  sufficient  for  the  cul" 
^re  of  potatoes,  was  held  to  be  a  renting  at  3Z.  7«.  6c2.,  although  the  manure  was 
not  furnished  until  after  the  holding  commenced,  and  without  the  manure  the 
l^d  was  not  worth  2«.  M.  per  perch.  But  that  goes  much  further  than  the 
preceding  cases. 

Cokridge,  eontrd.    In  Rex  v,  Aston,  6  M.  &  S.  54,  the  improvement  wa« 
made  at  the  ejpense  of  the  tenant    Rex  v.  Poolton-with-Fean^ead  is  reooo* 
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oileable  in  principle  with  the  former  oaaeSy  and  bIiowb  that  it  is  sufficient  if  the 
tenement  either  be  worth  10/.  at  the  time  of  entering,  or  be,  by  the  contract  be- 
tween the  hindlord  and  tenant,  to  be  made  of  that  vahieat  the  laadlord's  expense ; 
for  the  tenant  comes  to  settle  on  a  tenement  of  that  yalne  within  the  meaning  of 
the  Stat.  13  &  14  Car.  2,  c.  12,  although  the  improvements  do  not  take  phoetOl 
after  the  time  of  the  entij.     (He  was  stopped  1^  the  Oonrt.) 

Lord  Tenteedsn,  C.  J.  This  case  is  not  distingnishable  from  Be^  v.  Pool- 
ton-with-Feamhead,  and  must  be  governed  bj  it.  The  order  <^  sessions  mut 
therefore  be  gnashed. 

The  rest  of  the  Court  concurred.  Order  of  sessioiui  quashed. 


M*l 


•The  KING  V,  The  Churchwardens  and  Overseers  of  ST.  BARTHO-  r^r^ 

LOMEW  THE  GREAT,  LONDON.  May  2S.  ^^ 

¥o  a  maadftmas  ealling  on  clmrchwmrdena  and  orenten  to  fttmnon  a  meelii^  for  the  pnrpo* 
of  ei tablishing  a  Mieet  rostry  for  the  coneorna  of  the  poor,  fNnrtoant  to  69  O.  S,  e.  U,  a  ntait 
was  made,  etating  thai  there  was  by  onslomy  an  ancient  Teatry  in  the  parish,  which  hsd  fnm 
time  immemorial  consulted  and  deliberated  on  parochial  matters,  and  acted  as  a  select  rertiy 
for  the  concerns  of  the  poor ;  and  that  they  had  immemelrially  been  aeenstoraed  to  perform  tbi 
dnties  imposed  on  select  vestries  by  the  statoto : 

'Held,  that  the  retnm  was  bad,  since  the  statate  imposea  some  duties,  as  the  manacenest  cf 
noney  raised  by  poor  rates,  and  making  orders  for  the  goTemment  of  orersoers,  wnidi  eooM 
not  have  existed  before  the  statute  43  Elii.  e.  2. 

A  MANDAMTTS  issued,  caltiiig  upon  the  oirarehwardens  and  ov^Mseers  of  the 
poor  of  St.  Bartholomew  the  Great,  in  the  <^y  of  London,  to  gire  pubhe  notice 
of  a  vestry  of  such  of  the  inhabitants  of  the  said  parish  as  were  bj  htw  entitkd 
to  attend  vestry  meetings,  and  of  the  place  and  hour  of  holding  the  ssDie^  for 
the   purpose,  if   they  should  think  fit,  of  establiafaing  a  select  vestity  for 
the  concerns  of  the  poor  of  the  said  parish,  and  of  nominating  and  electing  the 
tnembers  thereof,  if  it  should  appear  to  the  yestky  so  summoned,  that  such  bM 
Vestry  ought  to  be  established  in  pursuance  of  and  according  to  the  statutes  ii 
that  case  made  and  provided ;  or  that  the  said  churchwardens  and  oveneers  AaM 
«how  cause  to  the  contrary.    The  return  made  by  the  churchwardens  and  oW' 
seers  stated,  that  the  said  puish  was  an  ancient  parish,  and  that  there  was  and 
had  been  in  the  same,  fnm  time  immemorial,  an  ancient  uid  laudable  cnstoi^ 
that  the  rector  of  the  church  of  the  said  parish  for  the  time  being,  and  tlie  two 
churchwardens  for  the  time  being,  and  such  parishioners  of  the  said  pazisli  «s 
should  h^^ve  served  the  office  of  upper  churchwarden  of  the  said  church,  asd 
such  other  parishioners  as  should  have  been  elected  by  the  suffirage  of  the  gm^ 
number  of  the  said  rector  and  parishioners,  *%eing  members  of  the  ves-  ^goy 
try  of  the  said  parish,  in  vestry  parochially  assembled,  were  used  and  ^ 
-accustomed  to  be  members  of  the  said  vestry  of  the  said  parish,  and,  ezdooTeiy 
of  the  other  parishioners,  to  meet  in  the  vestry  of  the  said  church,  and  there  to 
consult,  treat,  and  deliberate  among  themselves  of  the  parochial  matters  uhI 
other  things  concerning  the  said  church  and  parish,  or  the  advantage  and  bendH 
of  the  said  parish,  ana  to  act  as  a  select  vestry  for  the  concerns  of  the  poor  of 
the  same.     The  return  ftirther  stated,  that  the  rector  of  the  parish,  the  ohnroh- 
wardens  making  the  return,  and  certain  parishioners  therein  named,  at  the  tune 
when  the  writ  was  received,  were  membm  of  and  constituted,  and  at  the  dato 
of  the  return  still  were  members  of  and  constituted,  the  vestry  of  the  said  paritf^ 
a^ooording  to  the  custom ;  some  of  the  last-mentioned  paridiioners  having  pi^' 
ously  served  the  office  of  upper  churchwarden,  and  the  residue  having,  befovo 
they  became  members  of  such  vestry,  been  duly  elected  by  the  greater  numbe* 
ttf  the  rector  and  parishioners  membeira  of  vesixy,  in  vestry  paiodual'y  aaB^ 
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^fiO^I  ^^  ^^  ^  dutie8(a)  imposed  '*'oii  sdeot  vestries  by  tbe  a^  pal»ed  ii& 
^^-^  59  G.  S,  to  attend  the  kwB  for  the  relief  of  the  poor,  had  immemorially 
l>6eii  used  aad  accastomed  to  be  petfortned  and  ezecoted  in  the  said  parish,  ani. 
still  were  aad  ccmtinaed  so  to  be  b^  the  vestry  so  oonstitnted  by  tihe  said  castom 
WLB  aforesaid. 

Prendergast  was  now  heard  against  the  return.     This  is,  on  the  fiice  of  it^  a 
bad  return.     It  alleges  that  the  duties  imposed  on  select  vestries  by  the  statute 
^9  O.  3y  c.  12,  have  been  .performed  from  time  immemorial  within  this  parish 
"hj  the  vestoy  as  now  Bubsisting.     But  some  of  those  duties,  as  superintending 
tie  money  raised  by  poor-rates,  aad  directing  the  overseers  <tf  the  poor  ia 
the  execution  of  their  office,  are  evidently  created  by  ^e  statute  48  Eiu.  o.  ft, 
aad  cannot  have  arisen  before  that  time.     The  fond  raised  by  poor-rates  oughl^ 
by  43  Elii.  c.  2,  to  be  managed  by  the  officers  there  mentioned,  namely,  chuixsb- 
wardens  and  overseers ;  and  the  act  59  G.  B,  c.  12,  directs  that  the  ofverseera 
aball  be  members  of  the  vestries  established  under  that  statute :  but  this  retura 
states  a  custom  to  administw  the  poor-rates  without  overseers.    In  Bex  v,  Wood« 
naan,  4  B.  &  A.  507«  where  an  ancient  select  vestry  already  existed  for  the 
management  of  the  church  and  parish  affairs,  Lord  Tenterden,  0.  J.,  was  of 
*^U)Q1  ^P^^^^°y  ^^  ^^®  inhabitants  might  aev«rthidess  *assemble  and  appoint  a 
^  select  ventry  for  the  care  and  management  of  the  poor,  not  inteafering 
wiUi  any  of  the  rights  ef  the  ancient  vestry.     It  is  true  there  is  a  provision, 
59  G.  3,  c.  12,  s.  86,  that  nothing  ia  that  act  dhall  extend  to  alter,  affect,  or 
disturb  any  select  veistry  estaUished  -in  any  parish  by  ancient  usage ;  but  there 
cannot  have  been  any  usage  for  the  superintending  of  poor-rates  before  the  aet 
43  Elis.  0.  2^  nor  could  such  duty  have  been  Ic^ly  p^ormed  between  that 
time  and  the  passing  of  ^  G.  3,  c.  12,Vrithout  overseers.     The  return,  there- 
fore, cannot  be  true,  and  there  ought  to  be  a  peremptoiy  mandamus. 

P  laity  conird.  The  return  is  suffioient.  There  is  nothing,  in  the  custom 
alleged,  against  common  right ;  and  althouigh  it  is  true  that  the  management  of 
the  concerns  of  the  poor  according  to  the  present  system  began  under  Queen 
£liaabeth,  they  mi^,  cousistentiy  with  common  law  and  right,  have  been  admi- 
nistered in  a  particular  parisdi  by  a  toleot  vestry  before  that  time,  though  not  in 
the  mode  pointed  out  by  43  Elic.  c.  2.  And  if  tney  were  ao  managed  from 
time  immemorial,  it  follows  of  course  that  they  could  not  have  been  superin- 
tended by  overseers.  In  omitting  l^em,  the  return  iis  consistent  with  itsetf 
In  Bex  V.  Woodman,  4  B.  &  A.  507)  the  point  decided  was,  tliat  the  ancient 
vestry  were  wroug  in  assuming  to  act  under  59  G.  ^,  c.  12,  and  elect  a  new 
one.  The  opinion  of  Lord  Tenterdefn,  G.  J.,  in  that  case,  which  has  been 
relied  upon,  was  only  an  obiter  dictula.  1£  that  dictum  were  applied  in  the 
manner  contended  for,  it  would  follow  that  there  might  be  two  select  vestries 
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declared  ol^ect  of  ^9  G.  3,  c.  12,  is  the  better  execution  of  the  laws  for  the 
relief  of  the  poor;  and  in  section  36  it  is  provided  that  that  act  shall  not  interfere 
with  ancient  sele<}t  vestries.  Such  a  provision  would  have  been  unnecessaay 
unless  ancient  vestries  had  before  that  time  exercised  some  authority  in  the 
management  of  the  poor,  with  which  the  powers  given  by  the  new  act  might 

(a)  The  daties  impoied  l>y  59  O.  8,  o.  12,  a.  1,  upon  4b6  select  Testries  to  be  establiBbed  in  pur- 
Bvanee  of  tbftt  moi,  are  as  follows : — *'  And  every  snob  select  vestry  is  bereby  empowered  and 
re<{iiired  to  exaratcd  into  the  state  and  condition  of  tbe  poor  of  the  parish,  and  to  inqoire  into  and 
determine  upon  tbe  proper  objects  of  relief,  and  the  nature  and  amount  of  the  relief  to  be  given ; 
aad  in  each  case  sbidl  take  into  consideration  the  character  and  conduct  of  the  poor  person  to  be 
rdieved,  and  shall  be  at  liberty  to  distinguish,  in  tbe  relief  to  be  granted,  between  the  deserving 
aad  the  idle,  extravagant^  or  profligate  poor ;  and  snch  seleet  vestry  shall  make  orders  in  writing 
for  such  relief  as  they  shall  think  requisite,  and  shall  inquire  into  and  superintend  the  collection 
tad  administration  of  all  money  to  be  raised  by  the  poor's  rates,  and  of  all  other  fbnds  and  mon^ 
ndsed  or  applied  by  the  parish  to  the«relief  of  the  poor;  and  where  any  such  select  vestry  shall 
be  establiahed,  the  oveneen  of  tiie  poor  are  required,  in  the  execution  of  their  office,  to  confohb 
to  tbe  directions  of  the  select  vestry,  and  shall  not  (except  in  eases  of  sudden  emergency  or 
urgent  necessity,  and  to  the  extent  only  of  such  temporary  relief  as  each  case  shall  require,  and 
taeept  by  orders  of  Justices,  in  the  oases  hereinafter  provided  for)  give  any  further  or  otixec 
relief  or  allowance  to  the.po<n>  than  such  as  ahali  be  oidarod  by  ^e  aelect  vestry." 
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iconflict.  A  retain  to  a  mandamiis  need  not  be  sach  as  can  be  sapported  throni^h- 
out;  it  is  only  necessary  that  enough  should  be  established  to  excuse  the  parties 
from  performance.  It  is  not  pretended  in  this  return  that  the  yestry  has  taken 
upon  itself  all  the  powers  given  by  59  O.  3,  o.  12 ;  nor,  on  the  other  hand,  is 
it  complained  that  they  have  fiedled  to  perform  any  duties  which  the  parish 
requires  from  such  a  body. 

LiTTLEDALE,  J.(a)    I  am  of  opinion,  taking  the  whole  of  this  return  together, 
that  it  cannot  be  supported.     The  custom  alleged,  so  far  as  it  regards  consoltii^ 
and  deliberating  on  things  concemiug  the  church,  and  the  pansh  generally,  is 
,  good }  and  I  am  not  prepared  to  say  that  the  custom  to  act  as  a  select  vestry  for 
the  concerns  of  the  poor  of  the  parish  is  objectionable.     For  although  the  first 
provision  for  the  poor  by  statute  was  within  legal  memory,  yet  before  the  statute 
of  Elizabeth  there  were  modes  in  which  the  poor  were  provided  for,  by  voluntaiy 
oontribution  of  individuals,  by  the  bounty  of  the  monasteries,  and  in  other  ways; 
and  the  management  of  the  relief  thus  afiforded  may,  in  any  particular  parish,  hare 
been  intrusted  to  a  select  vestry,  though  not  possessing  any  compulsory  powers. 
.    *But  the  return  eoes  on  to  state  that  the  vestry  has,  from  time  imme-   rn^^n 
morial,  performed  the  duties  imposed  on  select  vestries  by  the  act  59  G.    ^ 
8,  c.  12.     I  admit  that  there  are  cases  in  which  matters  of  recent  origin  may  be 
brought  under  ancient  customs,  as  it  was  held  in  Wilkes  v.  Williams,  8  T.  R. 
681,  that  an  immemorial  exemption  for  all  officers  of  the  Court  of  Chanceiy  ex- 
tended to  persons  filling  newly  created  offices  in  that  Court.     But  on  lookiog 
into  the  statute  59  G-.  8,  c.  12,  it  is  clear  that  the  principle  of  that  case  does  not 
apply  here.     There  are  certain  duties  expressly  imposed  by  the  act  which  camiot 
have  been  immemorially  perform^.     The  examination  into  the  state  of  the  poor, 
and  inquiry  as  to  proper  objects  of  relief,  may  have  been  carried  on  before  leg^ 
memory,  and  orders  may  have  been  made  ben>re  that  time  for  reHef,  out  of  saeh 
funds  as  then  existed :  but  the  vestry  cannot  have  superintended  the  collection 
and  administration  of  all  money  to  be  raised  by  the  poor's  rates,  nor  can  thej 
have  given  directions  to  which  overseers  could  be  required,  in  the  execution  of 
their  office,  to  conform,  till  after  the  statute  of  Elizabeth.     There  are  also  enact 
ments  in  other  parts  of  59  G-.  8,  o.  12,  relating  to  the  discharge  of  duty  by  select 
vestries,  which  are  equally  inconsistent  with  the  supposition  of  such  duty  being 
performed  before  the  act  of  Elizabeth;  as  in  sect.  2,  where  power  is  given  to  jns- 
tioes  to  make  an  order  ^first  summoning  the  overseers)  in  case  of  adequate  relief 
being  refused  by  the  select  vestry ;  the  clause  (sect.  6)  for  appointing  non-resi- 
dent overseers  on  the  nomination  and  at  the  request  of  the  vestry ;  and  other 
provisions  which  it  is  unnecessary  to  go  into,  because  it  is  sufficiently  clear  from 
the  parts  of  the  act  ^already  mentioned  that  the  custom  relied  upon  is  r^^vo 
not  truly  alleged.  ^    * 

Pabke,  J.  I  am  of  the  same  opinion.  By  the  statute  of  59  G.  8,  the  inhabit- 
ants of  a  parish  have  a  richt  to  establish  a  select  vestry  according  to  the  prori- 
sions  there  made,  except  m  certain  specified  cases ;  one  of  which  is,  where  there 
is  already  in  the  parish  a  select  vestry,  established  and  acted  upon  by  virtue  of 
ancient  usage  or  custom,  and  which  vestry  would  be  disturbed  in  its  functiona 
by  the  establishment  of  a  new  one.  But  supposing  such  a  vestiy  to  exist,  with 
a  control  over  the  poor,  it  ought,  in  order  to  exclude  the  operation  of  the  act,  to 
have  already  as  extensive  powers  for  the  regulation  of  the  poor  as  the  statute 
gives  to  new  select  vestries.  And  the  present  return  states  that  the  ancient  ves- 
try has  immemorially  performed  all  the  duties  imposed  by  the  statute.  Then 
the  question  is,  looking  at  this  statement,  and  comparing  it  with  the  statute, 
whether  it  can  by  possibility  be  true.  Among  the  duties  imposed  by  the  statute 
is  that  of  superintending  the  funds  raised  by  poor's  rates ;  and  it  is  enacted  that 
the  overseers,  in  the  execution  of  their  office,  shall  conform  to  the  direction  of 
the  select  vestry,  which  is  substantially  a  provision  that  the  vestry  shall  make 
orders  to  be  binding  on  the  overseers.  Now  we  know  judicially  that  there  were 
neither  overseers  nor  poor-rates  before  the  48  Eliz.     The  ancient  vestry  may 

(a)  Lord  TmtmMDmn,  C.  J.,  had  left  the  Court. 
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baye  had,  from  time  immemorial,  the  power  of  appljinff  and  managing  funds 
•wed  for  the  relief  of  the  poor  otherwise  than  by  compulsory  rates,  and  there  is 
no  reason  that  they  should  not  continue  to  enjoy  that  authority,  if  existing. 
But  it  is  also  dear  that  the  inhabitants  are  not  precluded  from  exercising  the 
^5131  P^^^'  ^^  appointing  a  yestry  to  discharge  ^those  functions,  and  very  im- 
-"  portant  ones  they  are,  which  arise  out  of  the  poor-law  first  established  by 
the  statute  of  Elisabeth.  And  this  decision  vrill  agree  with  the  opinion  expressed 
by  Lord  Tenterden  in  Bex  o.  Woodman,  4  B.  &  A.  507. 

Tauhton,  J.  The  parish  has,  prim&  facie,  aright  to  that  which  is  sought  by 
the  present  mandamus.  Then  is  any  reason  shown  why  they  should  not  obtain 
it  f  The  return  states  that  the  ancient  vestry  has  been  accustomed  to  act  as  a 
select  vestry  for  the  conoems  of  the  poor;  in  what  way,  is  not  there  specified; 
but  it  is  afterwards  said  that  the  duties  imposed  on  select  vestries  by  59  0.  3,  o. 
12,  have  immemorially  been  executed  and  still  are  so  by  the  vestry  constituted 
by  custom  as  aforesaid.  This,  as  an  exposition  of  the  mode  in  which  the  vestry 
has  been  accustomed  to  act  for  the  poor,  is  manifestly  untrue,  because  it  is  im- 
possible they  should  have  immemorially  discharged  some  of  the  duties  imposed 
by  the  act,  which  have  been  already  pointed  out.  The  return  then  cannot  be 
supported,  inasmuch  as  it  discloses  matter  which  we  know  judicially  not  to  be 
true.  No  blame  is  to  be  imputed  on  this  account  to  those  who  prepared  the 
return,  for  it  was  impossible,  under  the  circumstances,  to  make  it  tenable.  With 
regard  to  the  exception  in  sect.  36,  if  that  could  be  understood  as  preventing 
the  formation  of  a  new  select  vestry  in  any  parish  where  one  had  already  existed, 
and  exercised  any  superintendence  over  the  concerns  of  the  poor,  it  would  follow 
that  such  a  parish  could  not  by  possibility  have  a  select  vestry  to  carry  on  the 
management  of  the  poor  according  to  the  provisions  of  the  act.  An  ancient 
*5141  ^^^^7  ^'"^J  perbaps  have  a  concurrent  ^jurisdiction  with  one  appointed 
-*  by  the  statute,  on  some  matters  relating  to  the  poor,  as  well  as  the  power 
which  has  usually  belonged  to  vestries  in  ecclesiastical  and  other  parochial  aJBhirs, 
tnst  ihskt  is  not  material  to  our  decision  on  the  present  reborn. 

Peremptory  mandamus  awarded. 


OETLLS  V.  DAVIBS.    May  80. 

The  aerraDt  of  a  party  who  had  been  bargaining  for  the  pnrohase  of  a  ehattel,  came  to  the  owner 
and  said  that  d\»  master  deaired  to  look  at  it,  and  would  keep  it  if  approred  of.  The  chattel 
was  in  consequence  delirered  to  tiie  serrant,  bnt  was  neither  purchased  nor  rettirned.  Trorer 
was  brought  against  the  servant;  Held,  that  the  master  was  a  competent  witness  to  prore  in 
defence,  Uiat  the  measage  had  been  deUrered  hj  hia  aathority,  and  the  chattel  received  and 
kept  by  him. 

Tbovbr  for  a  flute.  At  the  trial  before  Clarke,  C.  J.,  at  the  Spring  great 
sessions  for  Glamorganshire  1830,  it  appeared  that  something  having  passed 
between  the  plaintiff  and  a  Mr.  Brittan  respecting  a  proposed  purchase  of  the 
flute  by  Brittan,  the  defendant  afterwards  came  to  the  plainti£f  and  asked  him 
for  the  flute  for  Brittan  to  look  at,  saying  that  if  he  approved  of  it  he  would 
keep  it.  The  plaintiff  delivered  the  flute,  but  desired  the  defendant  to  bring  it 
back  immediately,  which  he  said  he  would  do.  It  was  not,  however,  returned ; 
the  parties  came  to  no  terms  as  to  the  purchase,  and  the  flute  was  demanded 
baek  and  refused.  For  the  defence  Brittan  was  called  to  prove  that  the  defend* 
ant  was  his  servant,  and  that  he  had  sent  the  defendant  to  ask  for  the  flute  for 
him,  Brittan,  to  look  at,  and  to  say  that  if  it  was  approved  of  he  would  keep 
it :  that  it  was  immediately  delivered  by  the  defendant  to  him,  and  that  he  had 
kept  it  ever  since.  It  was  objected  to  this  evidence,  that  Brittan  was  an  inte- 
rested witness,  as  he  might  be  called  upon  in  case  of  a  verdict  for  the  plaintiff, 
to  indemnify  the  defenduit.     The  evidence  was  however  received,  and  a  verdict 
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tcmnd  for  the  d6f(NidB]it.  A  nde  iikiirttBoblaiiied  lDrlkii0wfri«l,oii^the  r^^r^ 
fpconnd  that  Brittan's  eride&ee  ought  not  to  hayo  been  admitted.  *- 

Whticombe  now  showed  oanae.  The  witness  coaM  not  be  inoompetent  itnleeft 
the  defendant  acted  in  obedienoe  to  las  eommftnds.  Then  the  qnestion  is^  were 
Ihe  commands  which  he  gave  to  Ihe  defonda&t  lawful  or  not  r  If  they  weK 
lawful,  no  tortious  conversion  could  haYe  taken  place  in  obedience  to1l»em ;  and, 
•therefore,  if  the  jury  found  the  defendant  gidlty  of  such  conyersiony  the  witness 
could  not  be  liable  in  consequence  of  the  commands  giyem.  If  they  were  unlaw- 
fsdf  the  witness  was  not  liable  to  indemittfy  the  defendant,  for  Aere  can  be  no 
eontribution  enforced  between  wrongdoers ;  MenyWeather  9.  Nixan^  8  T.  R.  186 ; 
Stephens  v.  Elwall,  4  M.  ft  S.  259.  Paddock  v.  Fradley,  1  Oomp.  &  Jerv.  9^ 
^ere  the  master  was  h^  «  competent  witnesH  for  the  seryant;  very  mueh 
fesembles  the  present  case. 

Maule,  conird.    If  the  msster  did  not  aothoHlse  lihe  fi«rtniit  to  deliver  such  a 
message  as  he  in  fiict  gave,  the  objection  does  not  arise;  but  then  the  pfamttf 
ought  to  have  had  a  verdici.     It  was  opened,  however,  in  defence^  that  the  ser- 
Yant  acted  fairly  in  obedience  to  his  master's  direction.     If  so,  the  master,  in 
^proving  the  nature  (ji  that  direction,  was  an  interested  witness,  because  if  the 
^message  appeared  to  have  been  one  which  would  operate  as  a  deceit  upon  ^e 
plaintiff,  the  master  was  liable  to  the  servant  for  any  responsibility  winch  might 
%ttach  to  him  in  consequence.     He  was  answerable  over  to  the  defendant,  not  sA 
a  joint-wrongdoer,  but  on  the  general  principle  that  where  a  party  acting  as  thi 
servant,  '^'anl  fmr  the  benefit,  Si  another,  innocently  does  something  by  p^cig 
Which  he  incurs  responsibilHy,  the  person  on  whose  accoWit  the  &ing  ■- 
was  done  is  liable,  not  for  contributaon,  but  for  indettmity.     This  was  the  grottad 
of  decision  in  Langdon  v.  The  African  Oompany.(a)    [Lord  I^ktbrdsn,  G.  J- 
The  company  had  received  the  benefit  of  the  act  for  whsMi  the  executor  was  sued;; 
and  he  sought  relief  against  them  in  equity.]     Such  indemnity  mustnecessarilj 
he  given,  on  account  cf  the  inconvenience  whidh  would  f<^oiw,  if  a  servant,  whsa^ 
ever  he  hsA  to  execute  command  of  his  taai^ter^not  illegal  &t  wrovr^l  in  them** 
selves),  by  which  the  dghts  of  cPlher  persons  might  be  affected,  were  obliged  to 
ascertain  the  master's  title.  (6)    In  Paddock  v.  Fradley,  1  Cromp.  &  Jerv.  90, 
the  act  complained  of  was  a  trespass,  which  distinguishes  that  case  from  the 
present.     [Pabke,  J.     If  a  verdict  could  have  gone  against  the  defendant  ic 
this  case,  it  would  have  been  on  the  ground  that  he  made  a  statement  by  which 
the  plaintiff  was  deceived ;  how  could,  the  master  be  liable  if  he  did  not  sanc- 
tion that  statement?    Littiadaia,  J.     The  case  wotdd  then  be  like  that  put 
in  Southern  v.  How,  Cro.  Jac.  468,  by  Houghton,  J.     ''  If  one  command  his 
^servant  to  sell  an  ill  horse,  and  the  servant  sell  him  for  a  good  one,  whereby^ 
servant  is  arrested  and  indamaged,  yet  the  servant  shall  not  have  his  remedy 
against  his  master."] 

Lord  TENTiaiBSN,  C.  J.  As  the  case  stood  when  the  master  was  eaUed,  I  think 
he  was  a  competent  witness ;  for  if  he  proved  that  the  defendant  was  authoriied 
by  him  '^to  deliver  the  message  which  was  in  fact  deHvered,  ike  plaintiff  Myr 
oould  not  recover  j  if  he  proved  that  the  defendant  was  charged  with  a  ^ 
different  message,  then  a  verdict  against  the  defendant  in  this  action  would  not  hm 
been  evidence  to  supp<»t  an  action  afterwards  brought  by  him  against  his  master. 

LiTTLSDALX,  J.,  ooncutTed. 

Parke,  J.  ObjectionB  to  the  competency  of  a  witness  should  regularly  be 
taken  upon  the  voir  dire,  though  the  practice  is  not  adhered  to.  Now  the  qnes* 
tions  which  would  have  been  put  to  this  witness  upon  the  voir  dire,  to  try  his 
competency,  would  have  been  whether  the  defendant  was  his  servant,  and  whether 
he  had  authorised  him  to  make  any  representation  (which  might  have  been  spe- 
cified) calculated  to  dec^ve  ike  plaintiff.  And  it  is  dear  from  ^e  evidenoa 
trhich  he  in  fact  gave,  that  the  answers  to  these  questions  must  have  shown  that 

\  (a)  Cited,  15  Yin.  Abr.  Marter  and  Servant,  G.  PL  6,  from  Ch.  Pr«e.  221. 

(6)  S6e  MiMs  V.  Solebay,  2  Mod.  242. 
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•he  did  Hot  satliorixe  amy  eiacli  repreaentatioii,  snd  eotaseqaenlly  imH  not  IklUe 
ovor  to  the  defendant  in  the  event  of  a  yerdict  against  him. 

Taunton,  J.  If  the  witness  conld  have  been  affected  at  all  by  the  verdict^ 
lie  stood  indifferent  between  the  parties ;  for,  as  the  case  is  put  on  behalf  of  this 
plaintiff,  if  the  verdict  had  gone  against  the  defendant,  the  witness  was  bound 
to  indemnify  him  on  the  ground  of  deceit  in  the  message  carried  by  him  from 
liis  master;  but  on  the  other  hand,  the  evidence  of  the  witness,  if  it  discharged 
the  defendant;  rendered  himself  liable.  Bule  discharged. 


♦518]     *The  STRATFOiRD  and  MORETON  Railway  Company  v. 

8TRATT0N.    May  81. 

A  company  were  empowered  hj  act  of  parliament  to  c^rry  on  oertain  works,  and  the  oonmiHta^ 
were  anthorlMd  to  make  oiJu  for  money  afMn  the  proprietor!,  not  ezeeeding  102.  per  ehara^ 
from  timo  to  time  ai  they  should  find  necessary,  so  that  no  calls  should  be  made  at  the  interval 
of  less  than  two  months  from  each  other.  None  of  the  powers  of  the  act  were  to  be  put  in  force 
tfll  33,5002!.  were  subscribed.  The  committee  began  the  works  before  that  sum  ww  subscribed, 
and  made  a  single  order,  ealUng  on  the  protprieton  for  several  pajrmenii  of  102.  each,  to  b^ 
made  at  intenrals  of  two  months. 

A  Snlweqnent  act  recited,  that  the  capital  of  33,5002.  had  not  been  subscribed ;  that  the  company 
had  proceeded  in  the  works,  incurred  debts,  Ac,  and  that  a  oeKain  sum  was  dUe  fVoM  defkultext 
in  the  payment  of  ealls.  It  provided  for  carrying  on  the  works,  and  for  making  further  caUs^ 
and  it  enacted,  that  the  powers,  Ac,  of  the  former  act  (except  where  exprCs^  altered)  should 
remain  vested  in  the  company,  tlhough  the  33,5002.  had  not  been  subscribed. 

Xd  an  acMon  by  the  company  against  one  of  the  committee,  for  money  due  on  some  of  the  cfiSfii 
made  as  above  mentioned,  oAers  of  which  he  had  paid :  Held,  that  the  calls,  being  made  all 
al  one  time,  were  irregular;  that  they  were  not  ratified  by  the  mention  of  them  in  the  second 
statote,  as  it  could  not  be  presttmed,  in  the  absence  of  any  expression  to  such  effect,  that  the 
legislature,  when  passing  that  act,  Was  apprised  Of  their  liaving  been  improperly  made  ,*  an& 
that  the  defendiint  was  not  estopped  by  having  joined  In  making  the  calls,  or  by  bis  pagrmexft 
of  part  of  them,  from  disputing  their  validity ;  for  that,  the  calls  beteg  against  law,  no  penoa 
ought  to  have  been  misled  into  a  compliance  with  them  by  the  defendant's  conduct  or  admissions. 

This  was  an  action  of  debt,  tried  before  Lord  Tenterden,  0.  J.,  at  the  sittingj!^ 
'TQ  London,  after  IVinity  term  1829,  when  a  verdiot  was  found  for  the  plaintimi 
for  lOOOZ.,  subject  to  the  opinion  of  this  Court  upon  the  following  case  :-^ 

The  plaintiffs  are  a  company  incorporated  by  statute  1  ft  2  G-.  4,  c.  Ixiii.,  which 
was  amended  by  6  G-.  4,  c.  clxviii.  At  a  meeting,  held  on  the  17th  of  Septem^ 
ber,  1822,  the  committee  of  the  company,  assuming  to  act  by  virtue  and  uude^ 
the  authority  of  the  first-mentioned  statute,  made  the  following  calls  for  monqr 
from  the  proprietors  (viz.),  10/.  per  share  to  be  payable  on  the  28th  of  Octobery 
1822, 10/.  per  share  to  be  payaUe  on  the  28th  of  December  in  the  same  year, 
10/.  per  share  on  the  28th  of  February,  1828,  10/.  per  share  on  the  28th  of 
April,  1823,  and  4/.  per  share  on  the  28th  of  June,  1828 ;  and  notice  of  such 
«f;ioi  ^^^^  ^^  given  by  ^advertisement  in  a  county  newspaper  on  the  5th  of 
^^*^J  October,  1822. 

At  the  time  when  these  calls  were  made,  and  also  at  the  times  at  which  the^ 
were  respectively  payable,  the  defendant  was  a  proprietor  of  forty  shares,  and  he 
attended  the  meeting  of  the  committee  at  which  the  calls  were  made,  as  a  mem- 
ber of  such  committee,  and  joined  in  making  them.  The  minutes  of  the  pro- 
oeedings  at  such  meeting  were  read  over  to  him  at  the  time,  by  the  secretary, 
'and  he  approved  of  them :  he  also  paid  the  fidl  amount  on  his  forty  shares  for 
idle  first  two  calls,  at  the  times  at  which  respectively  such  calls  were  made  pay- 
able, but  upon  the  subseouent  calls  under  ike  first  act  of  parliament,  and  also 
upon  other  calls  made  unae(r  the  second  act  of  parliament,  he  paid  only  so  much 
money  as  made  up,  togethet  with  the  sums  previously  paid  by  him,  the  fuH 
amount  of  the  calls  upon  twentv  shares,  contending  (on  grounds  not  relevant  iBo 
the  question  in  the  special  case)  that  his  liability  was  limited  to  that  number  o( 
'riiares. 
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On  the  17th  of  September,  1822,  when  the  first-mentioned  caUs  were  made, 
the  whole  sum  of  33,500/.  had  not  been  subscribed  according  to  the  seyentj- 
fourth  section  of  the  first  act  of  parliament.  No  objection  was  made  by  the  de- 
fendant, before  the  trial  of  the  cause,  to  the  mode  in  which  the  calls  were  made, 
or  to  the  authority  of  the  committee,  under  the  act  of  parliament  to  make  them. 

The  material  parts  of  the  statutes  above  referred  to  were  as  follows.    By  1  &  2 
G.  4,  c.  IxiiL,  the  company  were  empowered  to  raise  among  themselTOS  33,500/.  for 
the  purposes  of  the  act,  and  an  additional  sum  of  7000/.  '^'if  necessary,  and   pte^oA 
from  time  to  time  to  make  calls  upon  the  proprietors  for  money  for  the    '- 
expenses  of  the  undertaking  and  to  carry  on  the  same,  as  they  should,  from 
time  to  time,  find  necessary  for  those  purposes  ^  so  that  no  such  call  should 
exceed  10/.  upon  each  share  which  any  person  should  be  possessed  of,  and  so  that 
no  calls  should  he  made  hut  at  the  distance  of  two  calendar  months  at  the  least 
from  each  other ^  and  that  twenty-eight  days'  notice,  at  the  least,  should  be  given 
of  all  such  calls,  by  advertisement  in  a  newspaper.    And  it  was  further  enacted, 
thai  the  whole  sum  of  33,500/.  should  he  suhscrihed  hefore  any  of  the  jpowers 
given  hy  this  act  should  he  ptU  in  force.     By  the  recital  of  the  act  6  G.  4,  c 
olxviii.,  it  appeared  that  the  sum  of  33,500/.  had  not  yet  been  subscribed ;  that 
the  company  had,  in  part,  executed  the  railway  and  works :  that  a  part  of  the 
subscriptions  had  been  received,  but  that  '^  the  sum  of  7851/.  remained  due  from 
sundry  subscribers  who  were  defaulters  in  the  payment  of  the  respective  calls, 
and  from  insolvent  and  bankrupt  subscribers ;"  that  money  had  been  raised  by 
mortgage  (which  the  former  act  empowered  the  company  to  do),  but  that  a  large 
additional  sum  was  still  requisite,  which  it  was  proposed  to  raise  by  further 
mortgage,  and  by  calls  upon  the  proprietors.     A  part  of  the  former  act  (as  to 
making  a  collateral  branch  of  road)  was  therefore  repealed,  but  it  was  provided 
that  the  remainder  of  the  statute,  and  all  the  powers,  provisions,  &c.,  therein 
should  (except  where  expressly  repealed  or  altered)  stand  good  as  if  re-enacted. 
Sect.  20  gave  the  power  of  making  any  calls  for  the  completing  of  the  railway 
and  payment  of  debts,  not  exceeding  in  the  whole  15/.  per  share,  in  the  manner 
afterwards  mentioned.     Sect.  26  contained  the  following  clause : — 

^''And  whereas  the  several  sums  of  money  already  advanced  and  r^i^^l 
expended  on  the  said  railway  greatly  exceed  the  sum  of  33,500/.,  the  |- 
calculated  expense  in  the  said  act  (1  &  2  G.  4,  c.  Ixiii.)  mentioned;  be  it  fur- 
ther enacted,  that  all  and  every  the  powers  and  authorities  which  were  given  hy 
the  said  recited  act,  save  and  except  such  powers  and  authorities  as  are  expressly 
repealed  by  this  act,  shall  be  and  remain  and  the  same  are  hereby  vested  in  the 
said  companv,  notwithstanding  the  whole  of  the  said  sum  of  33,500/.  has  not 
been  subscribed  as  required  by  the  said  act." 

The  case  was  now  argued  by 

Jardine  for  the  plaintiffs.  Two  objections  are  made  to  the  plaintiffs'  right  to 
recover.  First,  that  the  calls  made  on  the  17th  of  September,  1822,  some  of 
which  this  action  is  brought  to  enforce,  were  unauthorized  by  the  statute  then 
subsisting,  inasmuch  as  they  were  made  before  the  33,500/.  had  been  sub- 
scribed. Secondly,  that  they  were  irregular,  not  being  made  at  the  distance  of 
•two  calendar  months  from  each  other.  As  to  the  first  objection,  the  case  oi  The 
Norwich  and  Lowestoft  Navigation  Company  v.  Theobald,  1  M.  &  M.  151,  would 
be  decisive  against  the  plaintiffs  if  this  case,  like  that,  depended  on  a  single  act 
of  parliament :  but  here  the  irregularity  is  cured  by  the  second  statute,  6  G.  ^, 
0.  clxviii.,  which  recognises  what  has  been  done  since  the  preceding  act,  anU) 
among  other  things,  the  making  of  calls ;  for  these  are  expressly  referred  to  in 
the  first  section.  This  intention  to  ratify  the  proceedings  already  taken  is  clear 
'^from  the  twenty-sixth  section,  which  expressly  continues  all  the  powers  r«522 
and  authorities  of  the  company  (except  those  specifically  repealed),  ^ 
although  the  whole  capital  mentioned  in  the  former  act  has  not  been  sub^bed.' 
If  the  calls  are  not  sanctioned  by  6  G.  4,  c.  clxviii.,  all  the  other  prooeedingB 
taken  previously  to  that  act  for  carrying  on  the  work  are  also  unauthorised.  To 
the  other  objection  it  may  be  answered,  first,  that  that  aho  is  cured  by  thela^^' 
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act  of  parliainent;  Beoondly,  that  althongli  the  calls  were  made  by  one  and  the 
same  order  of  the  committee,  the  act  was  substantially  complied  with,  inasmuch 
as  the  payments  were  only  to  be  made  at  intervals  of  two  months ;  thirdly,  that 
the  defendant  is  estopped  from  taking  this  objection,  haying  joined,  as  a  com* 
mitCee-man,  in  making  the  calls,  and  having  induced  others  to  comply  by  paying 
the  oaUs  himself  in  reroect  of  twenty  shares.     Where  a  person,  in  any  transac- 
tion with  another,  has  by  deed  or  word  admitted  particular  facts,  and  the  other 
has  acted  upon  such  his  admission,  he  cannot  afterwards  in  a  dispute  with  the 
same  party,  arising  out  of  that  transaction,  deny  the  facts,  though  consistently 
with  truth ;  as,  where  a  man  has  represented  a  woman  as  his  wire  who  was  not 
so ;  or  put  in  bail  in  a  wrong  name.   •  [Lord  Tenterdbn,  C.  J.     He  cannot 
contradict  the  admission  for  the  purpose  of  undoing  what  has  been  already  done ; 
but  you  would  carry  the  principle  of  estoppel  farther.]     In  Clarke  v.  Clarke,  6 
£Bp.  61.  the  plaintiff,  whose  goods  had  been  sold  under  a  commission  of  bank- 
rupt, brought  trover  for  the  purpose  of  trying  the  validity  of  the  commission, 
ntfLeyy-i  '^^^  ou  proof  that  he  had  recommended  the  ^auctioneer  who  sold,  it  was 
-*  held  that  he  was  estopped.     [Parke,  J.    From  disputing  the  sale.]    In 
Like  V.  Howe,  6  £sp.  20,  where  the  oankrupt  had  canvassed  for  assignees,  he 
was  held  to  be  estopped  from  disputins  the  commission.    [Pabkb,  J.    He  could 
not  contest  the  title  of  those  whom  he  had  caused  to  be  made  assignees.]     Wat- 
son V.  Waee,  5  B.  &  C.  153.     [Lord  Tentzrden,  C.  J.    There  the  bankrupt 
had  availed  himself  of  the  commission  to  obtain  his  discharge  out  of  custody,  in 
which  he  was  at  the  suit  of  the  petitioning  creditor.]     In  Heane  v.  Rogers,  9 
B.  &  C.  577,  the  Court  lays  down  the  principle  of  estoppel  thus :  *'  There  is  no 
doubt  but  that  the  express  admission  of  a  party  to  the  suit,  or  admissions  implied 
from  his  conduct,  are  evidence,  and  strong  evidence,  against  him ;  but  we  think 
that  he  is  at  liberty  to  prove  that  such  admissions  were  mistaken  or  were  untrue, 
and  is  not  estopped  or  concluded  by  them,  unless  another  person  has  been 
induced  by  them  to  alter  his  condition ;  in  such  a  case  the  party  is  estopped 
from  disputing  their  truth  with  respect  to  that  person  (and  those  claiming  under 
him)  and  that  tranaaotion.'^     Here  the  defendant,  by  making  the  calls,  and  him- 
self complying  with  some  of  them,  has  induced  other  members  of  the  company 
to  make  those  payments  which  he  now  says,  in  his  own  case,  ought  not  to  be 
enforced. 

Plattj  corUrd.  The  committee  had  only  power  to  make  calls,  '^  as  they  should 
from  time  to  time  find  necessary,"  according  to  the  provisions  of  1  &  2  Gr.  4,  c. 
Ixiii.  The  intention  was,  that  the  necessity  of  the  calls  should  be  considered 
*S241  ^^  ^°^  ^^^  ^  time.  Here  a  number  are  ^ade  at  once,  to  be  all  paid 
'■  within  nine  months.  Suppose,  by  the  expiration  of  that  time,  occasion 
had  not  been  found  for  all  the  money,  what  was  to  be  done  with  it  f  (Here  he 
was  stopped  by  the  Court.)  , 

Lord  Tenterden,  C.  J.  I  think  these  calls  were  not  regular  according  to  1 
&  2  O.  4,  c.  Ixiii.  By  that  act  the  calk  are  to  be  made  at  intervals,  and  the 
committee  are  to  judge,  from  time  to  time,  of  the  necessity  of  making  them. 
Here  several  are  made  at  once,  to  an  amount  which  may  probably  not  become 
necessary  in  the  time  over  which  they  extend,  and  if  so,  the  residue  must  be 
lodged  at  a  banker's,  or  placed  elsewhere  at  the  peril  of  the  proprietors.  I 
think  it  was  not  the  intention  of  the  act  that' they  should  be  exposed  to  this 
hazard.  But  it  is  contended  that  the  subsequent  statute  recognises  these  calls  as 
valid.  GThat  statute  takes  notice,  in  the  recital,  that  the  whole  sum  of  88,500/. 
mentioned  in  the  former  act  has  not  been  raised,  and,  at  the  same  time,  that  a 
part  of  the  words  has  been  completed.  So  far  it  clearly  ratifies  what  has  been 
done.  It  then  states  that  a  certain  sum  has  been  raised,  but  that  7851/. 
remain  due  from  subscribers,  who  are  defaulters  in  the  pavment  of  the  respect* 
ive  calls.  But  it  does  not  appear  from  this,  that  the  legislature  was  informed 
in  what  manner  the  calls  had  been  made.  They  would  suppose  that  what  was 
done  had  been  done  rightly.  It  is  a  strained  construction  to  infer  from  such 
expressions  as  appear  in  the  recital  of  this  statute,  that  the  legislature  sanctioned 
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wkfti  it  does  not  •n>ow  tkej  even  knew.  Tke  mrgameiit  on  the  gnmnd  of 
estoppel  might  haYe  applied  if  any  p^eon  had  been  led  aatiaj  by  the  oonduct 
of  the  ^defendaat.  Bat  he  le^  in  fact,  one  of  a  conuaittee  who  hare  mc^ 
made  certain  oalle  not  warranted  by  hiw,  and  in  part  paid  them.  ^  Who-  ^ 
ever  has  paid  those  callis  might  have  known  that  he  was  not  obliged  to  do  bo; 
his  paying  them  was  his  own  fault,  and  no  peiBon  has  a  right  to  aUege  that  be 
was  misled  by  the  act  of  the  defendant. 

LiTTLSDALB,  J.     I  think  it  is  impossiblB  that  these  oallsy  OTi^Uially  made  sf 
they  were,  oonld  be  enfevoed.     It  is  true  the  seoond  statute  dtspenses  with  the 
provision  of  the  first  as  to  putting  certain  powers  m  force  before  the  requisite 
capital  shall  have  been  sabscribcS,  and  authorises  furth^  caUsy  althowh  that 
sum  is  not  yet  made  np.    But  the  clause  reqniring  the  subsoription  to  be  ooia* 
pleted  before  the  powers  are  exercised  is  qmte  distinct  from  that  which  directs 
that  the  calls  shall  be  made  at  two  months^  distance  from  each  other,  and  the 
act  dispensing  with  the  irst  does  not  affect  the  second.    It  is  said  the  defendant 
is  estopped  from  availinff  himself  of  this  latter  clause.    But,  first,  it  is  not  shown 
that  he  has,  by  his  conduct,  induced  any  person  to  pay  money,  or  do  any  other 
act  in  compliance  with  these  calls.    And,  further,  it  seems  to  me  that  this  is  not 
a  case  in  which  the  defendant  could  be  estopped  in  the  manner  alleged.    The 
case  of  a  bankrupt  who  has  taken  advantage  of  a  commission  againat  hunisveiy 
different :  there  it  might  be  a  doubt  whether  the  party  was  really  a  bankrupt  or 
not;  his  act  might  remove  that  doubt,  and  induce  other  individuals  to  place 
themselves  in  a  situation  which  thev  otherwise  would  not  have  stood  in ;  and  it 
is  reasonable  that  he  should  not  ''werwuds  be  admitted  to  impeach  the  ^525 
validity  of  what  is  done  in  consequence  of  such  conduct  on  his  part.    But  ^ 
in  this  case  the  act  expressly  says  that  such  and  such  things  shall  not  be  done, 
except  in  a  certain  manner ;  it  cannot,  therefore,  be  contended  here  that  the 
eonduct  of  the  defendant  has  misled  other  parties,  and  shall  thus  operate  by  mj 
of  estoppel,  as  in  the  case  of  the  bankrupt,  and  enable  the  company  to  enforce 
calls  which  the  statute  says  shall  not  be  made. 

Parke,  J.  I  think  it  is  clear  that  the  act  1  &  2  O.  4,  c  Ixiii.,  meant  that 
the  calls  should  be  made  from  time  to  time  as  necessity  arose.  I  agree  to  the 
doctrine  in  Heane  v.  Rogers,  9  B.  &  C.  577,  that  a  party  having  made  admissioni 
by  which  another  has  been  led  to  alter  his  condition,  is  estopped  from  disputing 
their  truth  with  respect  to  that  person  and  that  transaction ;  but  I  think  it  does 
not  apply  here,  where  the  question  raised  by  the  party  supposed  to  have  made 
the  admission  is  one  not  of  fact  Imt  of  law.  It  appears  to  me  also,  that  the 
second  statute  does  not  remove  the  objection  as  to  ^e  time  at  which  the  calls 
were  made,  for  the  legislature  cannot  be  presumed  to  have  known  that  they  were 
all  made  at  once,  and  not  at  the  periods  prescribed  bv  the  former  act.  And  I 
think  that  the  twenty-sixth  section  of  6  G.  4,  c.  clxviii.,  enaeting  that  the  powen 
of  the  preceding  statute  shall  be  and  remain  with  the  company,  though  the  sum 
of  88,500/.  has  not  been  subscribed,  has  no  bearing  on  this  objection,  for  that  it 
is  prospective  only,  and  not  retrospective. 

^Taunton,  J.  It  is  admitted  that  the  calls,  if  judged  of  bv  the  first  m^^i 
statute  only,  are  irregular,  but  it  is  said  the  subsequent  act  sets  them  up  as  *- 
valid.  But  as  that  act  contains  no  clear,  direct,  and  particular  ratification  of  the 
ealls,  which  in  fact  were  made  four  years  before,  I  think  it  cannot  have  the  effect 
of  rendering  that  order  legal,  which  was  illegal  at  the  time  it  was  made.  It  is  abo 
dear  that  the  defendant  was  not  estopped.  It  was  not  competent  to  him  to  dis^ 
pense  with  the  statute  under  which  he  and  the  rest  of  the  committee  professe^j  to 
act,  even  for  the  purpose  of  rendering  himself  liable  to  be  sued.  The  calls  being 
contrary  to  law,  it  lies  in  his  mouth  to  take  that  objection,  though  he  was  s 
party  to  their  being  made.  Postea  to  the  defendant. 
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*528]  •WHAKTON,  Esqnira,  v.  KING.    Ma^  81. 

HeolAratioii  slated,  that  dffferenoM  had  ariflea  hetween  the  plaantilF  and  defendant  respeeting 
eertain  liabilitieB  of  the  plaintiff  on  aooonnt  of  the  defendant,  in  respect  of  bills  of  exchange 
to  which  the  plaintiff  had  put  hia  name,  and  which  the  defendant  had  negotiated;  that  the 
plaintiff  had  commenced  an  action  against  the  defendant  on  acconnt  of  his  haring  negotiated 
the  same,  and  also  for  the  recovery  of  the  bills ;  and  that  by  an  order  made  in  the  said  action, 
the  caose  and  all  matters  in  differenoe  between  the  parties  were  referred  to  arbitration.  That 
the  arbitrator  made  his  award,  whereby  he  directed  the  defendant  to  pay  the  plaintiff  10«.,  and 
tiiat  the  defendant  should,  at  the  same  time,  deliTcr  np  to  the  plaintiff  a  bill  of  exchange  for 
8002.,  therein  particularly  described,  or  give  the  plaintiff  a  bond  of  indemnity ;  and  furtheiv 
that  the  detbadant  should,  at  the  same  time,  pay  the  plaintiff  Z4SL,  unless  he,  the  defendant^ 
should  then  pay  what  remained  due  upon  a  judgment  recovered  by  A.  and  others  against  the 
defendant,  in  a  certain  action  brought  by  the  said  A.  and  others  against  the  plaintiff,  as  the 
drawer  of  a  eertain  bill  of  exchange  for  8002.,  bearing  date  the  18th  of  May,  1826,  drawn  by 
d^endoM  upon,  and  aecepted  by,  one  C.  N.,  and  payiU>le  to  the  order  of  the  defendant,  and  by 
him  endorsed  to  the  said  A.  and  others,  and  likewise  cause  satisiacUon  to  be  entered  on  the 
judgment-roll  in  such  action ;  and  likewise  deliver  up  to  the  plaintiff  the  last-mentioned  bill 
of  exchange :  And  the  arbitiator  further  awarded,  that  on  performance  of  the  award  ae  afore-^ 
eaidf  the  plaintiff  and  defendant  should  execute  mutual  and  general  releases. 

TIeay  first,  that  a  bill  of  exohange,  therein  particularly  described,  had  been  drawn,  endorsed  by 
the  plaintiff,  and  by  him  delivered  to  the  defendant :  and  that  the  liability  of  the  plaintiff,  in 
respect  of  the  same,  was  a  matter  in  difference  submitted  to  the  arbitrator,  and  that  he  had  not 
awarded  concerning  it 

Secondly,  the  like  as  to  an  action  which  was  depending  between  the  plaintiff  and  defendant  a| 
the  time  of  the  reference,  and  to  divers  other  pecuniary  matters,  claims,,  and  demands. 

Thirdly,  the  like  as  to  a  judgment  recovered  by  A.  and  others,  against  the  plaintiff,  which  was 
unsatisfied  at  the  time  of  making  the  award,  uid  which  it  was  disputed  whether  the  plaintiff  o> 
defendant  ought  to  satisfy- 
Fourthly,  that  there  never  was  any  judgment  recovered,  or  action  brought,  by  A.  and  others 
against  the  defendant  on  any  such  bill  of  exchange  drawn  by  the  defendant,  as  was  mentioned 
in  the  award,  and  that  performanoe  of  the  award  as  to  such  judgment  was  impossible. 

Fifthly,  that  the  defendant  never  had  any  authority  from  A.  and  others  to  cause  satisfaction  ta 
be  entered  on  the  judgment-roll,  in  such  last-mentioned  action,  and,  therefore,  that  it  waa 
wholly  out  of  his  power  to  do  so ,'  nor  was  it  in  his  power  to  deliver  up  to  the  plaintiff  the  billi 
of  exchange  in  the  award  mentioned,,  and  which  were  endorsed  to  and  outstanding  in  the  haadc 
of  other  persons. 

Upon  demurrer ;  it  was  held. 

That  the  first  three  pleas  were  bad,  because  the  arbitrator,  by  having  awarded  mutual  and  general 
releases,  must  be  deemed  to  have  a<yudged  and  finally  decided  upon  the  matters  in  those  pleas 
respectively  mentioned,  and  the  general  release  wo'uld  be  an  answer  to  any  actions  or  claims 
founded  upon  them : 

And,  that  the  fourth  and  fifth  pleas  were  bad,  because,  although  it  might  be  impossible  for  the 
defendant  to  perform  certain  parte  of  tiie  award  therein  mentioned,  yet  the  award  in  .each 
instanee  gave  an  alternative  which  he  eoidd  perform. 

Declaration  stated  that  differenoea  had  arisen  between  the  plaintiff  and  the 
defendant,  respecting  certain  liabilities  of  the  plaintiff,  for  and  on  account  of 
*S2Q1  ^^  defendant,  in  respect  of  eertain  bills  of  exchange  *to  which  the  plain- 
^  tiff  had  put  lus  name  without  any  consideration,  and  which  the  defend* 
ant  had  negotiated ;  that  the  plaintiff  had  commenced  an  action  in  the  King'ci 
Bench  against  the  defendant,  for  damages,  on  account  of  his  having  so  negoti- 
ated the  said  bills,  and  also  for  the  recovery  of  the  said  several  bills  of  exchangej^ 
which  action,  at  the  time  of  making  the  order  next  mentioned,  was  depending} 
and  that  afterwards,  by  an  order  of  the  Honourable  Mr.  J.  Littledale,  th^ 
»id  cause,  and  all  matters  in  difference  between  the  parties,  were  referred  to 
the  arbitrament  of  A.  B.,  Esquire,  so  as  he  should  make  and  publish  his  awanil 
in  writing,  of  and  concerning  the  mattere  inferred  on  or  before  a  day  thereio^ 
mentionedr 

The  declaration  then  stated  mutual  proqiises  to  perform  the  award,  and 
averred  that  on  the  8th  of  Januaiy,  1830,  the  arbitrator  made  and  published  hia, 
award  of  and  concerning  the  matters  referred  to  him,  whereby  he  awarded  thai 
the  defendant  should  pay  to  the  plaintiff  10s.  on  the  1st  of  February  then  next^ 
and  that  the  defendant  should,  at  the  same  time,  deliver  up  to  the  plaintiff  a. 
eertain  bill  of  exchange  for  300^.,  bearing  date  the  7th  of  July,  1826,  drawn 
by  the  defendant  upon,  and  accepted  by  tne  plaintiff,  payable  six  months  after, 
date  to  the  defendant's  order;  ana  by  him  deliver^  before  the  same  became  du« 


224  Wharton  v.  Bong.  T.  T.  1831.  [529 

to  one  A.  Hunter ;  or  instead  thereof  should,  at  the  same  time,  give  the  plain- 
tiff his  bond  for  6002. ,  conditioned  to  indemnify  the  plaintiff  against  all  demands, 
loss  or  damage,  by  reason  of  the  last-mentioned  bill ;  and  also  that  the  defendant 
should,  at  the  same  time,  pay  to  the  plaintiff  the  further  sum  of  3432. 10s.  unless 
he,  the  defendant,  should,  on  the  said  1st  of  February,  pay  and  satisfy   p^con 
*what  remained  unpaid  upon  a  certain  judgment  theretofore  recovered  by   ^ 
W.  Tottie,  J.  Richardson,  and  M.  Gaunt,  against  the  de/endatUy(a)  in  the 
Court  of  King's  Bench,  in  a  certain  action  brought  by  the  said  Tottie,  Richard- 
son, and  Gaunt  against  the  plaintiff,  as  drawer  of  a  bill  of  exchange  for  300/., 
bearing  date  the  18th  of  May,  1826,  and  drawn  by  the  said  defendant  upon,  and 
accepted  by  one  Conyers  Norton,  payable  six  months  after  date  to  the  order  of 
the  said  defendant,  and  by  him  endorsed  and  paid  away  to  the  said  Tottie, 
Richardson,  and  Gaunt ;  and  likewise,  at  his  own  costs,  cause  satisfaction  to  be 
entered  on  the  judgment-roll  in  such  action ;  and  likewise  deliver  up  to  the  said 
plaintiff  the  last-mentioned  bill  of  exchange.  (There  was  a  similar  clause,  which  it 
IS  unnecessary  to  notice  further,  respecting  a  judgment  in  another  action  on  biDs 
of  exchange.)  And  it  was  further  awarded,  that  an  the  performance  of  the  said 
award,  as  aforemid,  the  plaintiff  and  defendant  should,  at  the  costs  of  the  party 
requiring  the  same,  execute  and  deliver  to  each  other  mutual  and  general  releases 
of  all  actions,  causes  of  action,  and  claims  and  demands  whatsoever,  down  to  the 
day  of  the  said  order  of  reference :— of  which  award  the  defendant  afterwards  had 
notice.     Breach,  first,  non-payment  of  the  10s. ;  secondly,  that  the  defendant^ 
although  requested,  did  not  deliver  to  the  plaintiff  the  bill  of  exchange  for  300/.,  or 
give  his  bond  to  indemnify  the  plaintiff;  thirdly,  that  the  defendant  did  not  pay  or 
satisfy  what  remained  unpaid  upon  the  judgment  ^recovered  by  Tottie  r^r^-% 
and  others  against  the  plaintiff  as  the  drawer  of  the  bill  for  300/.,  nor  ^ 
cause  satisfaction  to  be  entered  on  the  judgment-roll  in  such  action,  nor  deliver 
up  to  the  plaintiff  the  said  last-mentioned  bill ;  and  that  although  the  defendant^ 
on  the  said  1st  of  February,  was  requested  to  pay  the  sum  of  343/.  10s.  in  the 
award  mentioned,  yet  he  did  not  do  so. 

Pleas,  first,  that  a  certain  bill  of  exchange,  bearing  date  the  18th  of  May, 
1826,  had  been  drawn  by  the  plaintiff  on  one  Conyers  Norton,  for  the  payment 
six  months  after  date,  to  the  plaintiff's  order,  of  300/.,  and  had  been  endorsed 
and  delivered  by  the  plaintiff  to  the  defendant,  and  that  the  liability  of  the 
plaintiff  as  the  drawer  of  such  bill  was  a  matter  in  difference  between  the  plain- 
tiff and  defendant,  referred  and  submitted  to  the  arbitrator,  and  upon  which  he 
was  requested  by  the  defendant  to  award,  but  that  he  had  not  done  so.  Second 
plea,  that  a  certain  action  commenced  by  the  plaintiff  against  the  defendant  and 
depending  in  the  King's  Bench,  and  also  divers  other  pecuniary  matters,  claims, 
and  demands  in  law  and  in  equity  between  the  said  parties,  were  matters  in  dif- 
ference referred  and  submitted  to  the  arbitrator,  and  upon  which  he  was  request- 
ed by  the  defendant  to  award,  but  that  he  had  not  done  so.  Third  plea,  that  a 
judgment  had  been  recovered  by  Tottie,  Richardson,  and  Gaunt,  in  K.  B. 
aj^inst  the  plaintiff,  which  was  unsatisfied  at  the  time  of  making  the  award ; 
that  whether  the  plaintiff  or  defendant  should  pay  the  money  so  recovered,  and 
unsatisfied,  was  a  matter  in  difference  referred  to  the  arbitrator,  and  upon  which 
he  was  requested  by  the  defendant  to  award,  but  he  did  not  do  so,  nor  had  he  by 
his  award  ascertained  the  sum  recovered  by  or  ^remaining  unsatisfied  r^eoo 
upon  the  said  judgment.  Fourth  plea,  that  there  never  was  any  judg-  ^ 
ment  recovered  or  action  brought  by  Tottie,  Richardson,  and  Gkunt  against  the 
defendant  on  any  bill  of  exchange  drawn  by  the  defendant,  bearing  date  the  18th 
of  May,  1826,  nor  was  there  ever  any  such  bill  drawn  by  the  defendant,  and  in 
those  respects  the  award  is  founded  on  error;  and  the  performance  of  those  parts 
thereof  which  relate  to  such  supposed  bill  and  judgment  is  impossible.  Fifth 
plea,  that  the  defendant  never  had  any  lawful  authonty  from  Tottie,  Richardsonj 

(a)  The  arbitrator  by  miitake  inserted  the  word  defendant  initead  of  plaintilL  The  bill  wai 
drawn  by  the  plaintiff,  payable  to  his  own  order,  endorsed  by  him  to  the  defendant,  and  by  the 
defendant  to  Tottie,  B.,  and  G.,  who  obtuned  Judgment  upon  it  against  the  plaintiff 
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and  Gaunt,  or  either  of  them,  to  cause  satisfaotion  to  be  entered  on  the  judgment* 
roll  in  the  said  action  in  the  award  mentioned  to  be  brought  bj  them }  and  that 
at  the  time  of  making  the  award,  and  ever  before  and  since,  it  was  wholly  out 
of  the  power  of  the  defendant  to  cause  satisfaction  to  be  entered  on  such  judg- 
ment-roU,  or  to  procure  or  deliyer  up  to  the  plaintiff  either  of  the  said  several 
bills  of  exchange  in  the  award  mentioned,  and  which  had  been  and  were  respect- 
ively endorsed  to  and  outstanding  in  the  hands  of  other  persons.     Demurrer. 

Miller  in  support  of  the  demurrer.     The  first  plea  is  bad,  because  the 
matter  therein  stated  was  disposed  of  by  the  award  of  general  releases.     It 
IB  immaterial  whether  the  bill  of  exchange  therein  mentioned  be  specifically 
arbitrated  on,  provided  the  matter  was  under  the  arbitrator's  notice  T which 
the   plea  admits),  and  the  award  be  sufficiently  comprehensive  to  aispose 
of  it.      Shelling  v.  Farmer,  1  Str.  646.      Birks  v.  Trippet,  1  Saund.  32,  is 
expressly  in  point.    Every  intendment  is  to  be  made  in  favour  of  an  award, 
^5331    *^^^  ^^^^  against  it.     Here  the  plea  states  that  the  bill  had  been  drawn 
-*    in  May  1826,  by  the  plaintiff  on  C.  Norton  for  the  payment,  six  months 
after  date,  to  the  order  of  the  plaintiff,  of  the  sum  of  300Z.,  and  that  it  was 
endorsed  and  delivered  by  the  plaintiff  to  the  defendant.    According  to  the  plea, 
therefore,  it  was  over-due  three  years  in  the  defendant's  hands.     No  possible 
legal  liability  could  arise,  except  between  these  parties,  and  that  would  be  extin- 
guished by  a  general  release.     Then,  as  to  the  second  plea,  the  action  in  whidi 
the  present  order  of  reference  was  made,  is  stated  to  have  been  brought  in  respect 
of  certain  bills  endorsed  away  by  the  defendant,  and  the  award  directs  10s. 
to  be  paid  to  the  plaintiff,  and  then  certain  judgments  recovered  on  bills  of  ex- 
change against  the  plaintiff  are  to  be  satisfied,  or  sums  equal  to  the  respective 
debts  and  costs  are  to  be  paid,  and  the  plaintiff  is  to  give  the  defendant  a  release 
of  all  actions  and  causes  of  action,  &o.     There  is  enough,  therefore,  looking 
through  the  award,  to  show  that  the  whole  has  been  determined,  which  is  suf- 
ficient.    Jackson  v,  Tabsley,  5  B.  &  A.  848.     The  third  plea  is  bad,  because  it 
tenders  an  immaterial  issue.     It  is  perfectly  irrelevant  whether  the  matter  there 
mentioned  be  expressly  and  specifically  disposed  of  or  not,  if  the  words  of  the 
award  are  sufficient  to  comprehend  it     Now,  first  of  all  the  question  as  to  the 
liability  of  the  defendant  to  satisfy  a  judgment  recovered  against  the  plaintiff  is 
disposed  of  by  the  award  of  mutual  and  general  releases.   The  judgment  recovered 
is  against  the  plaintiff  alone.     He  alleges  against  the  defendant  that  he  is  bound 
*5^41    ^  ^^^  ^^  ^^^  judgment.  The  arbitrator  says  that  the  defendant  shall  *dis- 
-*    charge  the  plidntiff's  liability  in  respect  of  the  judgment  ^which  was 
evidently  upon  one  of  the  bills  of  exchange  in  question);  and  that  tne  plaintiff 
shall  give  him  a  release  firom  all  claims.     That  release  extinguishes  for  ever  any 
claim  on  this  judgment,  and  no  assignment  of  it  can  raise  any  other  liability. 
Secondly,  the  question  as  to  the  liability  on  these  judgments  is  disposed  of, 
because  they  are  included  in  the  present  action.     The  declaration  shows  that  the 
action  was  brought  to  recover  damages  for  the  consequences  to  the  plaintiff  of  the 
defendant  having  negotiated  certain  bills;  and  the  award  shows  that  some  of 
those  consequences  were  actions  upon  those  bills,  in  which  judgments  were  reco- 
vered.     The  Court,  therefore,   may  reasonably  intend  these  judgments  to  be 
included  in  the  grounds  of  action.     Then,  as  to  the  fourth  plea,  that  there  never 
was  any  such  judgment  recovered  by  Tottie,  R.,  and  G.  against  the  defendant  as 
stated  in  the  award,  and,  therefore,  that  the  performance  of  the  award  as  to  such 
judgment  was  impossible:  that  plea  is  bad,  because,  as  the  award  gives  the 
defendant  an  alternative  option  of  doing  two  things ;  the  plea  raises  an  immate- 
rial and  irrelevant  issue,  and  puts  in  issue  matter  of  law.     The  award  in  reality 
does  not  mean  to  say  that  there  were  any  such  judgments  recovered,  or  any  actioa 
•gainst  the  defendant,  or  any  bills  drawn  by  the  defendant ;  that  is  a  mere  cleri- 
cal error.     And,  suppose  this  direction  to  be  an  impossible  thing,  it  does  not 
vitiate  the  remainder  of  the  award,  Alder  v,  Saville,  5  Taunt.  454 ;  and  as  the 
*5351  P^^  ^^  ^  ^^^  whole  count,  it  is  bad ;  but  besides,  there  is  an  alternative 
^  which  is  both  possible  and  certain,  namely,  *the  payment  of  the  343^.  lUt.  * 
ToL.  XXn.— 29 
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tnd  if  an  award  direct  one  of  two  thinga  to  be  done,  and  eitlier  of  the  two 
IS  uncertain  or  impossible,  it  is  incumbent  on  the  partj  to  perform  ibe  other. 
Lee  V.  Elkins,  12  Mod.  585,  Simmonds  v.  Swajne,  1  Taunt  549.  This  laft 
answer  applies  also  to  the  fifth  plea. 

Lawesj  Seijt.,  eontrd.  The  first  three  pleas  are  good.    Here  it  was  a  conditiao 
of  submitting  to  the  award,  that  it  should  be  made  on  all  the  points  referred. 
The  pleas  allege  that  the  matters  therem  mentioned  were  matters  submitted  to 
and  not  decided  by  the  arbitrator,  and  that  allegation  is  admitted  bj  the  de- 
murrer.    Those  pleas,  therefore,  show  that  the  award  is  not  final,  Bradford  f. 
Bryan,  Willes,  268,  Randall  v.  Bandall,  7  East,  81,  Ingram  v.  Milnes,  8  East, 
445,  Mitchell  v.  Staveley,  16  East,  58.     [Lord  Tentebden,  G.  J.    In  Birks  r. 
Trippet,  1  Saund.  82,  the  Court  was  of  opinion  that  the  arbitrator  by  awarding 
mutual  releases  had  adjudicated  upon  matters  not  mentioned  specifically  in  his 
award.]     That  was  not  the  point  decided,  for  the  plaintiff  in  that  case  hariog 
demurred  to  a  plea  which  called  in  question  the  validity  of  the  award,  Saunders 
for  the  defendant  objected  to  the  declaration,  tiiat  the  promise  being  to  pay  a 
ooUateral  sum  on  request,  an  actual  request  was  necessary  before  action  brought, 
and  should  have  been  specially  ayerred ;  and  upon  that  ground  judgment  was 
given  for  the  defendant.   The  case  is  always  cited  for  that  point,  and  not  to  shov 
that  an  award  of  general  releases  is  a  decision  of  every  ^specific  matter  r^^^a 
submitted  to  the  arbitrator.   Besides,  in  that  ease  the  releases  were  to  be  '- 
executed  upon  the  payment  of  a  specific  sum  of  money  by  the  defendant  to  the 
plaintiff.     Here  the  arbitrator  directs  that  on  the  peiformance  of  bis  award  at 
aforesaidy  the  parties  shall  execute  to  each  other  mutual  and  general  releases. 
Either  party's  title  to  require  a  release  might  depend  upon  what  remained  u- 
satisfied  upon  Tottie's  judgment,  and  that  is  left  uncertain  by  the  award.   Would 
a  plea  of  full  payment  and  satisfaction  by  payment  of  a  certain  sum  upon  the 
judgment  have  been  good  in  this  case  as  to  the  B43Z.  10s.  ?  and  might  not  t&e 
plaintiff  have  replied  that  more  was  due  ]  and  if  so,  the  award  is  not  rendered 
final  in  this  respect  by  the  releases.     Or,  suppose,  in  an  action  brought  by  the 
defendant  against  the  plaintiff  for  not  giving  a  release  on  request,  performanee 
of  the  awanl  by  the  defendant  was  averred,  and  payment  of  a  specific  Bam  as 
being  all  that  was  due  upon  the  judgment,  could  not  the  present  plaintiff,  in  de- 
fence to  such  an  action,  plead  that  more  was  due  ?    Besides,  the  performance  of 
some  parts  of  the  award  is  impossible.     The  defendant,  therefore,  never  eooid 
entitle  himself  to  a  release.     The  matter  omitted  by  the  arbitrator,  as  stated  in 
the  third  plea,  was  not  respecting  a  mere  debt  from  one  party  to  the  other,  as  in 
Birks  V,  IVippet,  but  regarded  the  liability  of  the  defendant  to  satisfy  a  jadgmeat 
recovered  against  the  plaintiff.    [Parke,  J.   The  defendant  could  only  be  bound 
to  satisfy  a  judgment  recovered  against  the  plaintiff  by  reason  of  some  contraot) 
and  a  general  release  would  discharge  him  from  any  action  on  that  contract] 
The  plaintiff  being  primft  *facie  liable  on  the  judgment,  the  question  sub-  p^j 
mitteid  to  the  arbitrator  was,  whether  the  defendant  was  bound  to  indem-  '- 
nify  him.     [Parke,  J.     If  the  plaintiff  had  executed  a  release  of  all  actions 
and  causes  of  action,  suits,  bills,  bonds,  debts,  covenants,  dairru  and  dema^^ 
whatsoever,  could  there  be  a  doubt  that  it  would  have  put  an  end  to  every  claim 
upon  the  defendant  as  to  these  judgments  ?]   In  Pope  t;.  Brett,  2  Saund.  292,  an 
award  directed  that  A.  should  pay  B.  the  money  due  for  ''  task-work  and  daj- 
work ;"  that  B.  should  pay  A.  25/. ;  and  thereupon  that  general  releases  sbooJd 
be  given  mutually ;  and  it  was  held  that  the  uncertainty  of  that  part  of  the 
award  which  had  reference  to  the  task-work  and  day-work  vitiated  the  whole; 
since  from  its  beine  void  in  that  particular,  B.  would  be  deprived  of  what  was  tc 
form  a  consideration  for  the  25Z.  to  be  paid,  and  the  general  release  to  be 
executed  by  him.     So  in  this  case,  the  releases  are  only  to  be  given  on  the  per- 
formance of  the  award  as  a/oretaidy  that  is,  on  performance  of  every  part  of  the 
award ;  and  a  part  of  the  award  is,  that  the  defendant  shall  pay  Uie  plaio^^ 
348/.  10s.  \inless  he  shall  before  tho  1st  of  February  pay  what  remains  unsatis- 
ied  upon  a  judgment  recovered  by  Tottie,  and  likewise  cause  satisfiaotion  ^  he 
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coieied  on  (be  jadgtiMnt-rolL  It  woald  not  have  been  snfficient,  tberefore,  if 
the  defendant  bad  got  aatbfaction  entered  on  tbe  roll,  unless  it  could  be  sbown  tbat 
he  had  paid  what  was  due  on  tbe  judgment ;  and  wbat  that  was,  miffbt  afterwards 
be  a  matter  of  dispute.  [Lord  Tentkrden,  G.  J.  If  be  bad  got  satisntction  en1«red 
^^oQ-i  tbat  would  bave  been  eyidence  tbat  be  bad  paid  wbat  was  due.  Parke, 
-■  J.  At  anj  oite,  *be  migbt  release  himself  from  all  uncertainty  by  paying 
348^.  10«.]  Tbat  migbt  be  inserted  as  a  penalty;  tbe  debt  migbt  be  leas  tbaa 
that  sum.  Tbe  fourth  plea  is  good,  because  it  shows  tbat  tbe  award  is  not  according 
to  the  submission,  and  tbat  there  is  an  error  of  fact  on  tbe  face  of  it,  which 
renders  performance  impossible.  If  this  were  a  mere  clerical  mistake,  it  should 
hare  been  so  stated  in  tbe  declaration.  An  award  which  is  legally  impossible  is 
Toid,  Alder  v.  Savill  and  Others,  5  Taunt.  454,  Harris  v.  Cumon,  2  Chitty's 
Kep.  594 ;  and  the  impossibility  affects  any  claim  to  releases.  The  fifth  plea  is 
good  for  the  same  reasons. 

MUer  in  reply.    The  demurrer  admits  those  facts  in  tbe  plea  only  which  are 
well  pleaded.    If  tbe  award  of  general  releases  amount,  in  point  of  law,  to  a 
decision  by  the  arbitrator  of  tbe  several  matters  mentioned  on  the  plea,  then  it 
is  not  well  pleaded  that  there  were  matters  submitted  which  tbe  arbitrator  has 
not  decided.    Tbe  demurrer,  therefore,  does  not  admit  tbe  truth  of  tbat  allegation. 
Lord  TsNTSRDEN,  G.  J.     I  am  very  glad  tbat  the  case  of  Birks  v.  Trippet,  I 
Saand.  32,  enables  us  to  give  judgment  in  favour  of  the  plaintiff  according  to 
the  law,  as  it  undoubtedly  will  be  according  to  tbe  justice  of  this  case.    The 
first  |4ea  slates,  that  a  certain  bill  of  exchange,  bearing  date  tbe  18tb  of  May, 
1826,  had  been  drawn  by  the  plaintiff  on  one  G.  Norton  for  payment,  to  the 
order  of  tbe  plaintiff,  of  300/.,  and  tbat  that  had  been  endorsed  and  delivered  by 
the  plaintiff  to  tbe  defendant,  and  tbat  tbe  liability  of  tbe  plaintiff  as  drawer  of 
^cQQ-i  the  "^bill  to  pay  it,  was  a  matter  in  difference  between  the  plaintiff  and 
-'  defendant,  and  referred  and  submitted  to  tbe  arbitrator,  and  tbat  be 
had  not  made  any  award  on  the  subject.     To  this  plea,  there  is  a  general 
demurrer,  and  it  is  said  tbat,  by  tbat  demurrer,  the  plaintiff  has  admitted 
the  £ust  alleged  in  the  plea,  that  the  arbitrator  bad  not  awarded  concerning 
that  matter  in  difference.     Now,  in  Burks  v.  Trippet,  which  was  an  action 
of  asaompsit  upon  an  award,  whereby  tbe  arbitrator  directed  tbe  defendant 
to  pay  6/.  to  the  plaintiff,  and  that  upon  payment  of  tbat  sum  tbe  parties 
should  ezeoute  to  each  other  general  releases,  tbe  defendant  pleaded  in  bar 
**  tbat  tbe  plaintiff  was  indebted  to  him,  beins  an  attorney,  in  \l,  for  fees  and 
expenses,  and  before  tbe  making  of  tbe  award  he  gave  notice  thereof  to  the 
arbitrator,  and  offered  to  make  it  appear  to  him,  and  prayed  be  would  allow  it 
in  his  award ;  but  tbe  arbitrator  made  his  award  without  any  allowance  or  con- 
sideration of  tbe  said  4/.,  notwithstanding  such  notice  and  proof;"  and  to  this 
plea  there  was  a  demurrer,  as  in  tbe  present  case.     The  argument  was,  "  tbat 
the  award  was  good,  because  the  arbitrator  bad  awarded  general  releases  from 
both  parties ;  and  although  the  defendant  bad  notified  his  debt  to  tbe  arbitrator, 
yet  the  arbitrator  was  not  bound  to  allow  it,  for  perhaps  be  did  not  deem  it  to 
be  a  just  debt,  and  therefore  did  not  allow  it;  and  tbe  arbitrator  was  the  judge 
of  it,  and  bad  given  bis  judgment  tbat  tbe  plaintiff  should  be  released  by  the 
defendant,  and  so  he  had  made  bis  award  thereof,  and  of  all  other  differences 
whatsoever ;  and  of  such  opinion  was  tbe  Gourt."     Tbe  opinion  so  given  by  the 
Gourt  is  an  authority  to  show,  tbat  bv  tbe  award  of  genend  releases  in  this  case, 
*5401   ^^  arbitrator  must  be  deemed  to  *bave  taken  into  consideration  the  mat- 
-'   ter  mentioned  in  the  first  plea,  and  that  the  defendant  is  entitled  to 
judgment  on  tbe  demurrer  to  that  plea.     The  same  observation  applies  to  tbe 
second  plea.     Tbe  award  has  undoubtedly  put  an  end  to  the  action ;  for  the 
arbitrator  has  not  only  ordered  money  to  be  paid,  but  a  general  release,  which 
would  clearly  put  an  end  to  it.     As  to  tbe  third  plea,  tbe  liability  of  the  defend- 
ant to  satisfy  any  judgment  recovered  against  tbe  plaintiff  could  only  arise  froia 
eoBtraot,  and  a  general  release  would  be  an  answer  to  any  action  on  such  con- 
tract   Th6D|  as  to  the  fourth  plea,  which  states  that  the  performance  of  a  part 
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of  tbe  award  is  impossible,  supposing  that  to  be  so,  the  answer  is,  that  the  tlta- 
natiye  is  possible  and  certain,  viz.,  the  payment  of  a  sam  of  money,  and  tbat 
being  the  case,  the  defendant  is  bound  to  perform  the  thing  which  is  possible. 
The  same  observation  applies  to  the  fifth  plea.  The  plaintiff  is  therefore  entitled 
to  judgment  on  all  the  pleas. 

LiTTLEDALE,  J.  I  am  of  the  same  opinion.  Birks  v.  Trippet  shows  that  the 
award  of  releases  amounts  to  a  determination  by  the  arbitrator  as  to  the  Inli 
mentioned  in  the  first  plea,  and  the  action  mentioned  in  the  second.  As  to  the 
question  whether  the  plaintiff  or  defendant  were  liable  upon  the  judgment  men- 
tioned in  the  third  plea ;  considering  the  nature  of  this  reference,  and  that  the 
differences  had  arisen  (as  is  said  in  the  declaration)  respecting  liabilities  of  the 
plaintiff  6n  account  of  the  defendant,  in  respect  of  certain  bills  of  exchange  to 
which  the  plaintiff  had  put  his  name,  and  which  the  ^defendant  had  |-^ri| 
negotiated ;  and  that,  the  judgment  mentioned  in  that  plea  having  been  '- 
given  against  the  plaintiff,  jbhe  question  was,  whether  the  plaintiff  should  satisfy 
that  judgment,  or  the  defendant,  for  him ;  we  must  intend  that  there  was  some 
contract  to  render  the  defendant  liable  to  satisfy  the  judgment  so  recovered 
against  the  plaintiff,  and  whatever  that  was,  a  general  release  would  operate  ai 
a  discharge  from  it.  As  to  the  objection  taken  to  the  award  on  the  fourth  and 
fifth  pleas,  that  it  was  impossible,  or  out  of  the  power  of  the  defendant,  to  per- 
form it,  the  answer  is,  that  he  may  relieve  himself  from  all  uncertainty  by  pij- 
ment  of  a  stated  sum. 

Parke,  J.  I  am  also  of  opinion  that  there  ought  to  be  judgment  for  the 
plaintiff.  Many  of  the  objections  to  this  award  are  founded  upon  that  which  ifi 
manifestly  a  clerical  mistake,  the  insertion  in  the  award  of  the  word  defendant 
instead  of  plaintiff.  The  objection  taken  to  the  award  by  the  first  plea  is,  that 
a  question  as  to  the  liability  of  the  plaintiff  as  drawer  of  the  bill  therein  men- 
tioned, w|is  submitted  to  and  not  decided  by  the  arbitrator;  but  the  award  of 
mutual  and  general  releases  is  a  final  decision  of  that  question,  and  a  complete 
adjudication  upon  it  in  point  of  law.  That  was  the  fint  point  decided  in  Birks 
V.  Trippet.  Then  as  to  the  second  plea,  the  same  answer  applies :  the  arbitrator 
by  the  award  of  general  release^  has  put  an  end  to  the  action  there  mentioDed, 
and  all  other  claims  and  demands  both  at  law  and  in  equity.  The  general  re- 
lease might  be  pleaded  to  the  action  either  in  bar  or  puis  darrein  continuance,  or 
taken  advantage  of  '''by  auditft  quereli.  Then  as  to  the  third  plea,  the  r^^ 
question  submitted  whether  the  defendant  was  bound  to  indemnify  the  plain-  ^ 
tiff  against  the  judgments  mentioned  in  the  said  plea  oould  only  arise  from  some 
contract  by  the  latter  to  indemnify.  If  so,  a  eeneral  release  would  put  an  end 
to  all  questions  upon  such  contract ;  for  it  would  operate  as  a  discharge  from  all 
contracts,  executory  or  executed.  The  award  therefore  decides  that  qaestioD. 
Then  as  to  the  fourth  plea.  If  there  never  was  any  such  judgment  recovered 
against  the  defendant  as  is  therein  mentioned,  that  was  not  a  matter  referred,  hat 
still  the  award  would  only  be  bad  as  to  that.  Then  it  is  said  that,  as  there  was 
no  such  judgment  as  that  mentioned  in  the  award,  it  was  impossible  for  the  de- 
fendant to  pay*any  sum  due  on  such  judgment,  or  cause  satis&ction  to  be  entered 
on  that  judgment-roll.  Assuming  that  to  be  so,  he  might  have  paid  the  Bun 
awarded  by  the  arbitrator.  That  disposes  of  the  fourth  as  well  as  of  the  fif^l^ 
plea.  The  decision  of  the  Court  as  to  mutual  release  in  Birks  v.  Trippet,  ap- 
pears not  to  have  been  adverted  to  in  Mitchell  v.  Staveley,  16  East,  58 ;  and  in 
the  latter  case  it  did  not  clearly  appear,  by  the  seventh  plea  on  which  the  judg- 
ment proceeded,  that  mutual  releases  were  awarded,  and,  at  all  events,  the 
attention  of  the  Court  was  not  directed  to  that  point.  Birks  v.  Trippett  does  not 
decide  that  an  award  of  mutual  releases  would  be  an  adjudication  of  a  coUateral 
matter  not  arising  out  of  any  contract  between  the  parties  to  the  submissioD,  bat 
that  it  is  an  adjudication  of  any  claim  resulting  from  such  contract.  The  judg- 
ment of  the  Court  must  be  for  the  plaintiff 

Taunton,  J.,  concurred  u  udgment  for  the  pbdntiff 
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♦543]  *SIMSON  V.  MOSS.    June  1. 

A  hawker'e  lioenM  does  not  give  the  privilege  of  eelling  goods  in  a  borongb,  wbeit  by  a  by-Uiir 
made  ponoant  to  charter  and  ancient  coetom,  strangers  are  not  permitted  to  trade. 

This  was  an  action  of  debt  brought  by  the  chamberlain  of  the  boroueh  of 
Hertford,  against  the  defendant,  for  trading  in  the  said  borough  without  being 
free  of  the  same,  or  authorised  or  empowered  bj  act  of  parliament  so  to  do,  con- 
trary to  a  by-law  of  the  borough,  made  agreeably  to  ancient  custom  and  by  virtue 
of  a  charter  granted  to  the  burgesses  and  inhabitants  by  Kins;  Charles  the 
Second.  The  defendant  pleaded  a  license  duly  obtained  by  him,  under  the 
several  statutes  in  that  case  made  and  provided,  to  trade  as  a  hawker  and  pedlar. . 
Demurrer  and  joinder. 

PI  Pollock  was  now  to  have  supported  the  plea.     But, 

Per  Curiam.  This  plea  cannot  be  maintained.  The  act  8  &  9  W.  3,  c.  25, 
which  was  the  first  statutp  for  licensing  hawkers,  contained  an  express  provision 
(s.  17)  that  nothing  in  that  act  should  extend  to  give  power  to  any  hawker  to 
sell  wares  or  merchandises  in  any  city,  borough,  town  corporate,  or  market  town, 
within  this  realm,  otherwise  than  might  have  been  done  before  the  act  passed. 
That  clause  has  been  omitted  in  subsequent  acts,  and  it  was  not  necessary  it' 
should  have  been  inserted;  for  the  legislature  could  not  be  supposed  to  intend 
that  the  granting  of  a  hawker's  license  should  give  the  franchise  of  trading  in  all 
corporate  towns  throughout  the  realm.  Judgment  for  the  plaintiff. 


*PiAAi        ♦HILL  V.  The  Proprietors  of  the  MANCHESTER  and 
*^J  SALFORD  Water  Works.     June  1. 

An  obligor  raedon  abend  reciting  aeertain  eonsideration,  is  estopped  from  pleading  that  the  eon- 
eideration  was  different^  nnless  he  can  make  it  sppear  by  his  plea  that  the  real  transaction  was 
fraadnlent  or  nnlawfuL 

Where  a  company,  anthorised  by  act  of  parliament  to  raise  money  for  certain  parposes,  has  giren 
a  bond  purporting  to  be  for  a  snm  borrowed  and  adTanced  conformably  to  the  act,  it  is  not  sufB- 
rient  for  them  to  plead  to  an  action  on  such  bond,  that  it  was  executed  colonrably,  and  that 
the  money  was  not  in  fact  borrowed  or  lent  for  the  purposes  of  the  statute,  as  the  obligee  well 
knew ;  the  pleas  not  disclosing  any  fraud,  or  injury  done  to  the  shareholders  in  the  company. 

By  a  clause  empowering  such  company  to  raise  money  by  bonds,  it  was  enacted,  that  every 
holder  of  them  should  be  equally  entitled  to  a  claim  or  lien  on  the  rates  and  sums  of  money  to 
be  taken  by  Tirtne  of  the  act,  in  proportion  to  the  amount  advanced  by  such  holders,  as  if  the 
same  had  been  advanced  upon  mortgages  or  annuities  also  grantable  by  the  act,  *' without  any 
preference  by  reason  of  the  priority  of  date  of  any  such  securities,  or  on  any  other  account 
whatsocTcr :"  Held,  Uiat  an  individual  bondholder  might  sue  the  company  upon  his  own  bond, 
though  there  were  other  bonds,  mortgages,  kc,  unsatisfied ;  the  lien  given  by  the  act  being 
only  an  additional  seenrity. 

Debt  on  two  bonds,  each  in  the  penal  sum  of  200^.,  bearing  3ate  the  13th  of 
August,  1818,  and  21st  of  December,  1814.  By  the  condition  of  the  first-men- 
tioned bond,  which  was  set  out  on  oyer,  it  was  recited  that  the  company  were, 
by  an  act  of  parliament  (53  G-.  3,  c.  zx.},  authorized  to  raise,  in  addition  t^ 
certain  moneys  already  raised  by  them  under  a  former  act  ^49  G.  3,  c.  cxcii.),  any 
snm  or  sums  of  money  not  exceeding  100,000/.,  in  sucn  proportions  as  they 
should  think  fit,  and  for  such  purposes  as  in  the  first-mentioned  act  were, 
expressed,  by  mortgage  on  the  undertaking,  or  annuities  to  be  charged  thereon, 
or,  if  they  should  think  it  more  expedient,  by  bonds  or  promissory  notes  under 
the  seal  of  the  company,  payable  with  interest,  and  with  or  without  power  in  the 
holder  to  have  an  option  of  being  admitted  to  hold  a  share  of  lOOL  in  lieu  of 
their  principal  money  or  such  part  thereof,  not  less  than  lOOL,  as  should  be 
agreed  on.  The  condition  then  stated  a  resolution  of  the  company,  for  the  pur^ 
po6e  of  raising  part  of  the  money  authorised  to  be  raised  by  53  0.  8,  c.  xx.,  U' 
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iflsae  bonds  for  lOOJ.  each,  bearing  interest,  and  payable  in  five  ^yeara,  r«c4c 
with  option  to  the  holder,  at  the  end  of  that  time,  to  take  a  share  of  100/.  ^ 
in  the  stock  of  the  company  in  redemption  of  his  bond,  or  to  be  pud  in  money. 
It  then  proceeded,  "  And  whereas  the  said  Samuel  Hill"  (the  plaintiff)  ''  hath 
this  day  paid  and  advanced  to  the  said  company  of  proprietors  the  snm  of  100/., 
upon  the  terms  in  the  said  resolution  mentioned,  as  they  do  hereby  admit,  now 
the  condition  of  the  above-written  obligation  is  such,"  &c.  The  condition  was, 
that  at  the  end  of  five  years  the  pliuntiff  should,  at  his  option,  be  repaid 
his  principal,  or  admitted  a  proprietor  of  one  share  of  100/. ;  and  that  m  the 
mean  time  he  should  be  paid  5/.  a  year  interest.  The  condition  of  the  second 
bond  was  similar,  except  that  this  bond  was  given  for  eighteen  months  only. 

The  defendants  pleaded,  as  to  the  first  bond,  several  pleas.  The  fifth  stated, 
in  substance,  that  the  company  was  incorporated  bv  the  act  49  G.  3,  c.  cxciL, 
for  the  purposes  in  that  act  mentioned,  and  for  no  other,  and  was  the  same  com- 
pany as  is  mentioned  in  58  O.  3,  c.  xx. ;  and  that  the  bond  was  made  and 
executed  by  them  under  colour  of  borrowing  thereupon  the  sum  of  100/.  for  the 
purposes  in  the  last-mentioned  act  specified  in  that  behalf,  pursuant  to  the  pro- 
yisions  in  the  same  relative  to  the  borrowing  of  money  by  the  company  on  bond; 
but  that,  in  fact,  they  did  not  borrow  the  said  sum  of  100/.,  or  any  other  sum, 
upon  the  said  bond,  from  the  said  Samuel  Hill,  or  from  any  other  person,  for 
the  purposes  in  the  same  act  contained,  as  the  said  Samuel  Hill  at  all  times 
liitherto  well  knew ;  nor  did  the  said  Samuel  Hill,  or  any  other  person,  lend  the 
company  the  said  sum  of  100/.,  or  any  other  sum,  upon  the  said  bond,  for  the 
purposes  in  the  last-mentioned  act  specified,  as  the  *said  Samuel  Hill  at  r^^iic 
all  times  hitherto  well  knew;  wherefore  the  said  writing  in  the  said  ^ 
declaration  first  mentioned  was  and  is  wholly  void. 

The  sixth  plea,  relating  to  the  same  bond,  stated,  that  it  was  made  and  exe- 
cuted by  the  company,  with  the  intent  of  borrowing  100/.  thereupon  for  the 
purposes  specified  in  the  act  58  G.  8,  c.  xx.,  pursuant  to  the  provisions  in  that 
act  as  to  raising  money  on  bond ;  that  the  company  did  borrow  of  the  plaintiff 
the  said  100/.  on  the  security  of  the  said  bond,  and  executed  and  delivered  the 
same  to  secure  that  sum  and  interest,  as  in  the  condition  was  mentioned ;  and 
thereupon  the  plaintiff  became,  and  still  was,  entitled  to  all  the  privileges  and 
benefits  of  a  claim  or  lien  on  the  rates  and  sums  of  money  in  the  last-mentioned 
act  referred  to ;  that  the  company  had  in  like  manner  borrowed  divers  large 
sums  of  money  from  other  persons  on  bond,  for  the  purposes  of,  and  pursaaot 
to  the  last-mentioned  act,  which  bonds  were  still  unsatisfied,  and  which  persons 
werQ  also  entitled  to  a  lien  on  the  said  rates  and  sums  in  the  act  mentioned;  and 
that  the  company  bad  also  executed  mortgages  on  their  undertaking  and  works 
to  a  large  amount,  pursuant  to  the  last-mentioned  statute,  and  that  the  sums 
borrowed  on  such  mortgages  were  still  due.  There  were  two  pleas,  the  tenth  and 
eleventh,  as  to  the  other  bond,  precisely  similar  to  these. 

The  fifth  and  tenth  pleas  were  specially  demurred  to,  on  the  ground  that  the 
defendants  were  estopped  from  pleading  the  matter  therein  allied,  by  their  own 
acknowledgments  in  the  conditions  of  the  respective  bonds.  ^  the  sixth  and 
eleventh  pleas  there  were  general  demurrers.   The  defendants  joined  in  demurrer. 

By  the  statute  49  G.  o,  c.  cxcii.,  the  company  was  ^incorporated  for  ^^ri* 
the  purpose  of  making,  completing,  improving,  and  maintaining  water  ^ 
works,  aqueducts,  reservoirs,  and  other  works  necessary  for  affording  a  sufficient 
supply  of  water  to  the  inhabitants  of  Manchester  and  its  neighbourhood,  as  in 
the  recital  of  the  act  was  particularly  mentioned ;  and  they  were  authorised  (by 
sect.  3)  to  raise  money  for  putting  the  act  in  force.  The  act  53  G.  8,  c.  xx.,  s. 
1  (reciting  the  former  statute),  provided  as  follows  : — 

**  That  it  shall  and  may  be  lawful  to  and  for  the  company  of  proprietors  of 
the  Manchester  and  Salford  Water  Works  to  raise  and  contribute  among  them- 
selves, for  the  purposes  of  the  said  recited  act,  in  addition  to  the  money  whien 
has  already  been  raised  by  them  under  the  powers  of  the  said  rcciteJ  act,  for  tie 
purposes  thereof,  any  sum  or  sutns  of  money,  not  exceeding  in  tho  wh^ne  the 


547]  2  Barnewall  &  Adolphus.  231 

sum  of  one  hundred  thousand  pounds,  in  such  proportions  as  they  shall  think 
fit  j  and  which  said  sum  of  money,  when  raised,  shall  be  laid  out  and  applied  by 
the  said  company  of  proprietors,  in  the  first  place,  in  discharging  the  expenses 
of  obtaining  and  passing  this  act,  and  reimbursing  to  the  proprietors  of  the 
said  undertaking  all  such  sum  and  sums  of  money  as  shall  have  been  advanced 
and  paid  by  them,  or  any  of  them,  for  the  purposes  of  carrying  the  said  recited 
act  into  execution,  and  paying  all  such  sum  and  sums  of  money  as  the  said  com- 
pany of  proprietors  are  now  liable  to  pay,  or  to  be  called  on  for  the  like  purpose, 
and  for  otherwise  carrying  the  purposes  of  the  said  recited  act  and  of  this  act 
into  execution.'' 

The  said  sum  of  100,000/.  was  to  be  raised  by  new  shares,  or  by  mortgaea 
or  annuities ;  and  with  respect  to  such  mortgages  it  was  provided  by  sect.  S, 
*5481  ^^^  ^^^  ^mortgagees  should  be  equally  entitled  to  the  respective  portions 
^  of  the  moneys  and  premises  assigned  to  them,  according  to  the  sums  ad- 
vanced, to  secure  the  repayment  of  such  sums  and  interest,  without  any  pre- 
ference by  reason  of  priority  of  mortgages,  or  on  any  other  account. 

By  sect  10  of  the  same  act,  the  company  were  also  empowered  to  raise 
money  by  bonds  or  promissory  notes,  as  stated  in  the  condition  of  the  bond  first 
mentioned  in  this  case.  With  respect  to  these  it  was  provided  as  follows  :-^ 
'<  And  the  rates  and  sums  of  money  authorised  to  be  taken,  and  which  shall 
arise  and  be  taken  by  virtue  of  this  act,  shall  be  security  for  any  sum  or  sums 
of  money  so  to  be  borrowed  as  last  aforesaid,  with  interest,  to  the  person  or 
persons  who  shall  from  time  to  time  be  entitled  to  such  securities,  and  the  prin- 
cipal money  and  interest  thereby  secured ;  and  all  persons  to  whom  any  such 
eecurities  as  aforesaid  shall  be  given,  shall  be  equally  entitled  to  a  claim  or  lien 
on  the  said  rates  and  sums  of  money,  in  proportion  to  the  respective  sums  men- 
tioned thereby  to  be  secured  and  advanced,  as  if  the  same  were  advanced  upon 
mortgages  or  assignments  of  the  said  rates,  or  in  the  purchase  of  annuities  in 
pursuance  or  by  virtue  of  this  act,  and  without  any  preference  by  reason  of  the 
priority  of  date  of  any  such  securities,^  or  on  any  other  account  whatsoever. '' 

Bull  in  support  of  the  demurrers.  The  fifth  and  tenth  pleas  are  bad, 
because  the  defendants  are  estopped,  by  their  own  recitals  in  the  bonds. 
to  which  those  pleas  relate,  from  alleging  that  the  sums  in  questicm  were 
*>5491  °^^  ^^^^  ^  them  by  the  plaintiff  for  the  purposes  of  the  act  *53  O.  3, 
-*  c.  XX.  In  Shelley  v.  Wnght,  WiUes,  9,  an  obligor,  who  in  the  recital 
of  a  bond  had  admitted  the  receipt  of  moneys  due  to  the  plaintiff,  the  obligee, 
was  held  to  be  estopr^d  from  pleadins  that  he  had  not  received  such  moneys 
as  due  to  the  plni^^tiff.  The  same  doctrine  was  held  in  Bowntree  v.  Jacob, 
2  Taunt.  141,  though  a  strong  suspicion  was  raised  of  fraud  in  the  obligee. 
Xosier  v.  Searle,  2  B.  &  P.  299,  Lampon  v.  Corke,  5  B.  &  A.  606,  and  Baker 
t.  Dewey,  1  B.  &  C.  704,  also  show  that  where  a  party  has  expressly  admitted 
a  fact  under  his  hand  and  seal,  he  is  estopped  from  disputing  that  fact.  So  in 
Com.  Dig.  Estoppel  (A  2),  it  is  said  that  in  all  cases  where  the  condition  of  a 
bond  has  a  reference  to  any  particular  thing,  the  obligor  shall  be  estopped  to  say 
that  there  is  no  such  thing.  Authorities  to  the  same  effect  are  given  in  1  Wms. 
Saund.  215,  n.  2.  In  the  present  case  the  condition  of  each  bond  does  expressly 
state  a  particular  fact,  and  the  obligors  cannot  now  contradict  it.  As  to  the  sixth 
and  eleventh  pleas,  the  argument  on  the  other  side  must  be,  that  no  action  at  all 
can  be  brought  upon  the  bonds,  so  as  to  give  one  obligee  precedence  of  the  others. 
This  must  be  collected,  if  at  all,  from  the  tenth  section  of  53  Q.  3,  c.  xx.  But 
by  that  section  the  bonds  may  be  given,  payable  at  such  times  as  the  company 
think  fit;  and  if  one  be  payable  in  the  present  year,  and  another  ten  years 
hence,  it  cannot  be  the  meaning  of  the  act  that  the  first  shall  not  be  put  in  force 
till  the  second  is  due.  Doe  dem.  Banks  v.  Booth,  2  B.  &  P.  219,  is  the  same  in 
principle  with  this  case.  There  it  was  provided,  by  a  turnpike  act,  that  all 
^K^M  mortgagees  of  the  tools,  &c.,  should  be  creditors  upon  them  *in  equal 
^  degree,  and  should  have  no  preference  in  respect  of  the  priority  of  any 
money  advanced :  and  it  wss  held,  that  s  mortgagee  of  part  of  the  tolls,  aial  J 
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the  toll-honBes,  might  bring  ejectment  for  the  toU-honsefi,  in  order  to  reoorer 
interest  due  to  him,  though  there  were  other  mortgagees  unsatisfied.  The  lien 
ffiven  by  58  G-.  3,  o.  xx.  s.  10,  is  only  an  additional  security;  and  does  not  inter- 
fere with  the  right  of  action.  [Parke,  J.  The  lien  is  upon  the  rates  and  sums 
of  money  to  be  taken  by  virtue  of  the  act.  The  company  might  have  other 
property  liable  in  case  the  plaintiff  should  recover  in  an  action.] 

OoUman,  contrd.    The  cases  undoubtedly  establish  that  where  a  &et  is  once 
agreed  upon  between  two  parties  by  their  solemn  act  and  acknowledgment  nnda 
seal,  it  shall  not  afterwards  be  called  in  question  by  either.     But  an  exception 
must  be  made  if  the  effect  of  such  estoppel  would  be  the  accomplishment  of  a 
purpose  which  the  law  does  not  allow.     Since  the  case  of  Collins  v.  Blantem,  2 
Wils.  847,  it  has  always  been  held  (as,  particularly,  in  Paxton  v.  Popham  and 
Macarthur,  9  East,  408),  that  an  obligor  may  plead  facts  inconsistent  with  what 
appears  on  the  condition  of  the  bond,  to  show  that  it  was  ^ven  upon  an  illegal  con- 
sideration.    The  question,  therefore,  in  this  case,  is,  whether  the  company  could 
legally  borrow  money  under  colour  of  fulfilling  the  purposes  of  the  act  which 
authorizes  such  borrowing,  but  really  for  other  purposes.  [Lord  Tentkrden,  C.  J. 
The  plea  does  not  state  that.  It  merely  puts  the  negative,  that  the  money  was  not 
borrowed  for  the  purposes  of  the  act.]    The  averment  that  the  plaintiff  did  not 
lend,  '^'nor  the  company  borrow,  the  money  for  the  purposes  of  the  act,  as   p^^cf 
the  plaintiff  well  knew,  is  sufficiently  precise.     The  material  allegation  is   ^ 
the  negative  one,  that  the  money  was  not  raised  for  the  legitimate  purposes.     To 
state  the  objects-  for  which  it  was  raised  would  only  have  been  an  argumentative 
denial.     Enough  appears  on  the  pleas  to  show  a  fraud  which  will  vitiate  the 
bonds.     The  powers  acquired  by  a  company  under  such  an  act  as  this,  and  the 
terms  upon  which  they  are  to  be  exercised,  are  a  bargain  between  the  proprietors 
and  the  public ;  and  if  the  company  violate  that  bargain  to  the  injury  of  those 
who  have  advanced  money,  and  look  to  the  undertaking  for  payment,  it  is,  so  far, 
a  fraud  upon  the  public.     [Lord  Tenterden,  C.  J.     it  should,  then,  have  been 
stated  or  shown  by  the  pleas  that  the  borrowing  was  in  fraud  of  those  who  had 
previously  advanced  money  on  the  undertaking.     Parke,  J.     The  argument  for 
the  defendants  must  be,  that  the  bonds  were  illegal  unless  given  in  actual  repay- 
ment of  money  advanced.     Suppose  they  had  been  given  by  way  of  securing 
payment  to  a  person  who  had  to  do,  or  who  had  done,  work  under  the  provisions 
of  the  hew  act.     If  the  proprietors  had  given  the  bonds  at  once  for  these  pur- 
poses, instead  of  giving  them  to  raise  money  to  be  applied  to  such  purposes,  it 
could  not  have  been  said  to  be  a  fraud  upon  the  act.     And  this  is  not  incon- 
sistent with  the  pleas.     To  make  out  fraud,  it  ought  to  have  been  shown  that  the 
bonds  were  given  without  consideration,  or  for  a  consideration  quite  beside  the 
purposes  of  the  act.     Lord  Tenterden,  C.  J.     Neither  fraud  nor  injury  appears 
by  these  pleas.]     As  to  the  sixth  and  eleventh  pleas,  the  act  53  G.  3,  c.  zx.  s. 
10,  puts  these  bonds  upon  the  same  footing  with  the  mortgages  mentioned  in 
sects.  2  and  8,  '''and  clearly  expresses  the  intention  that  no  person  shall  r^^^o 
obtain  a  preference  by  the  priority  of  date  of  any  security  held  by  him.  *- 
This  would  be  defeated,  if  the  bonds  could  at  any  time  be  enforced  by  action. 
The  effect  of  the  clause  is,  that  all  parties  holding  the  bonds  or  notes  there  men- 
tioned shall  equally  have  a  lien  on  the  rates  and  moneys  to  be  raised,  and  that 
shall  be  their  security. 

Lord  Tenterden,  C.  J.  I  am  of  opinion  that  the  plaintiff  is  entitled  to 
judgment  on  both  the  points  raised  by  these  demurrers.  As  to  the  fifth  and 
tenth  pleas,  I  am  not  prepared  to  say  that  the  company  might  not  have  been 
liable  upon  these  bonds,  even  if  they  had  been  given  without  any  view  to  the 

Surposes  expressed  by  the  act ;  but  the  pleas  do  not  raise  that  question.     If  the 
efendants  meant  to  insist  that  the  bonds  were  given  for  purposes  unsanctioned 
by  the  act,  and  also  prejudicial  to  the  shareholders  and  mortgagees,  that  ought 
to  have  been  shown.     The  pleas,  as  framed,  lay  no  sufficient  ground  for  the  argu- 
ment  of  illegality.     For  that  purpose  they  ought  to  have  gone  much  farther. 
LiTTLEDALE,  J.    These  pleab  might  have  neen  an  answer  to  the  plaintiff 'l 
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aeUon,  if  they  had  shown  that  the  honda  were  given  in  consideration  of  some  act 

which  was  immoral,  or  contrary  to  act  of  parliament  or  pnblio  policy ;  as  in  the 

eases  of  CoUins  v.  Blantem,  2  Wils.  847,  and  Pazton  v.  Popham,  9  Wils.  408,  or 

where  defendants  have  shown  the  consideration  of  a  bond  to  be  nsurious.     So 

*^^^1   ^^'^'  ^  ^^  ^^  appeared  that  the  bonds  were  given  to  *the  plaintiff  frandu- 

-■    lendy  and  with  intent  to  place  in  his  hands  a  better  seonrity  than  he  was 

by  law  entitled  to,  and  that  the  plaintiff  conspired  for  that  purpose  with  the  parties 

ezeoutinethe  bonds,  they  would  have  been  bad,  and  the  ground  of  action  would  have 

&iled.     But  this  defence  does  not  arise  upon  the  pleas.     As  to  the  effect  of  the 

tenth  section  upon  the  plaintiff's  right  to  recover,  it  is  true  that  section  gives  a 

lien  to  holders  of  bonds;  but  still  we  bond  is  a  security  of  itself,  and  may  be  so 

enforced. 

Parke,  J.  I  am  also  of  opinion  that  the  pleas  are  insufficient.  To  establish 
a  case  of  fraud,  much  more  should  have  been  stated.  It  was  for  the  company, 
if  they  disput^  their  liability,  to  open  the  estoppel  arising  from  their  own 
admissions,  by  showing  that  the  consideration  of  the  bonds  was  illegal,  or  incon- 
nstent  with  the  statutes  under  which  they  acted ;  or  that  there  was  no  consider- 
ntion.  But  that  would  not  be  so,  if,  for  instance,  the  company  had  given  these 
honds  by  way  of  payment  to  a  person  who  had  executed  works  for  them  under 
the  second  statute,  instead  of  raising  money  by  bonds  for  the  purpose  of  paying 
each  person.  And  this  case  is  not  excluded  Dy  the  fifth  and  tenth  pleas.  As 
to  the  sixth  and  eleventh,  the  lien  ffiven  by  63  O.  3,  c.  xx.  s.  10,  is  an  addi- 
tional security  to  the  holders  of  bonds,  but  does  not  convert  the  bond  into  a 
mortgage. 

Taunton,  J.    I  am  of  the  same  opinion  as  to  all  the  pleas.    Shelly  v,  Wright, 

Willes,  9,  is  a  clear  authority  to  show  that  a  party  is  estopped  by  his  own  recital 

*f\W\  ^^  ^  particular  *&ct  in  a  deed ;  and  although  there  is  an  exception  where 

-'  fraud  or  an  illegal  purpose  can  be  shown,  the  pleas  here  do  not  bri?  g  the 

ease  within  it.  Judgment  for  the  plaintiff. 


DOE  dem.  WILLIAM  KEEN  v.  MATTHEW  WILUAM  WALBANK  and 

SUSAN  ARABELLA,  his  Wife.    Juns  1. 

Teitfttor  devised  to  trostees  and  their  hein,  eertain  premisef  described  in  his  will,  upon  trust,  to 
pennii  his  daughter  to  ei^joj  the  same,  and  take  the  rents  during  her  life  exclusirely  of  her 
husband ;  and  from  and  after  her  deoease,  upon  trust  to  the  use  of  suoh  child  or  children,  and 
for  such  estate  as  she,  notwithstanding  her  oovertnre.  should  by  any  deed  or  will  appoint ; 
and  for  want  of  suoh  appointment,  then  to  the  use  of  the  heirs  of  her  body ;  and  for  default  of 
such  issue,  to  his  own  right  heirs  for  eyer.  Then,  after  devising  several  other  lands  to  the 
trustees  in  the  like  terms,  he  concluded  thus :  ''  And  I  hereby  will,  kc,  that  the  said  trustees, 
and  each  of  them,  shall,  may,  and  do,  in  every  respect,  give  receipts,  pay  money,  and  demi$€ 
the  a/omtaidpremUeM,  or  any  part  thereof,  as  shall  be  consistent  with  their  duty  and  trusty  or 
otherwise :"  Held,  that  the  trniBtees  took  a  fee  simple  in  the  lands  devised  to  tiiem. 

Ejectment.  At  the  trial  before  Littledale,  J.,  at  the  Spring  assizes  for  the 
oounty  of  Devon,  1829,  a  verdict  was  found  for  the  lessor  of  the  plaintiff,  sabject 
to  the  opinion  of  this  Court  on  the  following  case : — 

Edward  Whitefield,  late  of  Moretonhanipstead,  in  the  county  of  Devon,  attor- 
ney at  law,  the  great  grandfather  of  the  lessor  of  the  plaintiff,  being  before  and 
at  the  time  of  his  death,  seised  in  fee  of  a  messuage  called  Steward,  and  several 
fields  and  closes  called  Northmore,  Langhills,  Pitt  Parks,  Ditch  Parks,  Beera, 
and  a  messuage  in  Ford  Street,  in  which  the  said  Edward  Whitefield  lived  at 
tbe  time  of  his  death,  devised  (amongst  other  things)  as  follows : — ''  Also  I  give 
and  bequeath  unto  Catherine  Whitefield,  my  wife,  and  her  assigns,  for  and 
dariog  the  term  of  her  natural  life,  all  that  my  messuage  and  tenement,  with  the 
appurtenances,  called  Steward,  and  the  fields  called  Northmore,  Pitt  Parks,  and 
*h^M  ^^^  Parks,  with  their  appurtenances,  and  the  rents  and  profits  thereof,  ■ 
^  "^situate  in  the  parish  of  Moretonhampstead  aforesaid :  and  from  and  after 

YoL.XXU.--«0  u2 


234  Doe  d.  Keen  v.  Waebakk.   T.  T,  1831.         [555 

Ihe  death  of  m j  said  wife  Cathorine  Whitefield,  I  ^ve,  devise,  and  beqneatb  mito 
Benry  Bundle  the  yonnger  and  W.  Toser,  and  their  heim,  all  that  the  said  me» 
anage,  tenement,  fields,  and  premises  last  mentioned,  with  their  apportenanoes,  and 
the  reversions  and  remainders  thereof,  and  all  my  estate  and  interest  therein ;  ta 
hold  to  them,  their  heirs  and  assigns,  upon  the  trusts  and  for  the  purposes  follow- 
ing ;  i.  e.  upon  trust  and  to  the  intent  that  they,  my  said  tmstees,  shall  permit 
Ann  Whitbom,  my  daughter,  to  hold  the  said  premises,  and  take  and  ree&ve  the 
rents  and  profits  thereof  to  and  for  her  own  use  and  benefit  during  her  natoral  life, 
exclusive  of  Thomas  Whitbom,  her  husband ;  and  from  and  after  her  decease,  upon 
trust  and  to  the  use  of  such  child  or  children  of  the  body  of  my  said  daughter, 
Ann  Whitbom,  or  of  such  grandchild  or  grandchildren  of  my  said  daughter,  and 
his,  her,  or  their  heirs,  and  for  such  estate  and  estates  as  she  the  said  Aon 
Whitbom,  notwithstanding  her  coverture,  and  whether  sole  or  married,  shall  by 
any  deed  or  will  which  it  shall  and  may  be  lawful  for  her  to  make  (her  coverture 
notwithstanding)  appoint ;  and  for  want  of  such  i^pointment,  then  to  the  use 
of  the  heirs  of  the  body  of  my  said  daughter,  Ann  Whitbom }  and  for  de&olt 
of  such  issue,  to  my  own  right  heirs  for  ever/' 

The  testator  then  devised  to  the  same  trustees  and  their  heirs  his  houses  is 
Ford  Street  in  Moretonhampstead,  and  a  messuage  called  Willway,  and  his 
moiety  of  Lanehills,  upon  the  trusts  and  fbr  the  purposes  following ;  i.  e.  npoa 
trust  to  permit  his  daughter,  Ann  Whitbom,  to  receive  the  rents,  &c.,  exclusively, 
during  her  life ;  and  *alter  her  decease  to  the  use  of  the  children  of  her  r^Kce 
body,  or  of  such  children  or  grandchildren  as  she  shoald  by  deed  or  will  ■- 
appoint ;  and  in  default  of  appointment,  to  the  use  of  the  heirs  of  her  body;  and 
in  default  of  such  issue,  to  his  own  right  heirs  for  ever.    Then  followed  a  similar 
devise  to  the  same  trustees  and  their  hefrs,  of  the  premises  called  Beera;  but  in 
defi&ult  of  issue  of  the  body  of  Ann,  to  the  use  of  W.  Toier,  his  heirs  and 
assigns,  for  ever.     He  then  devised  to  his  wife  and  her  assigns  fbr  her  life,  and 
for  one  year  after  her  decease,  a  house  in  Ford  Street,  Moretonhampstead,  then 
in  his  possession  (she  permitting  his  daughter,  Ann  Whitbom,  to  live  thereiD, 
and  enjoy  part  thereof),  and  other  premises  in  the  will  described ;  and  after  her 
decease,  he  devised  the  same  to  the  said  Henry  Bundle  the  yonnger  and  W. 
Tozer,  their  heirs  and  assigns,  upon  the  same  trasts  as  before,  and,  for  want  of 
issue  of  the  body  of  Ann,  to  the  use  of  H.  Rundle  and  Uie  heirs'  of  his  body,  and, 
in  default  of  such  heirs,  to  the  testator'^  right  heirs  for  ever. 

The  will  concluded  with  these  words : — "  And  I  hereby  will,  order,  and  direA 
that  the  said  trastees,  and  each  of  them,  shall,  may,  and  do,  in  every  respect, 
give  receipts,  pay  money,  and  demtMc  ihe  c^oretend  premUesy  or  any  part  thereof 
as  shall  be  consistent  with  their  duty  and  trust,  or  otherwise/' 

Edward  Whitefield,  the  testator,  died  in  August  1781,  without  having  altered 
or  revoked  his  will,  leaving  the  said  Catherine  his  wife,  Ann  Whitbom  his 
daughter,  Thomas  Whitbom,  Henry  Bundle,  and  William  Toaer,  him  snrriring, 
the  said  Ann  Whitbom  being  his  only  child  and  heiress  at  law.  Catherine,  the 
widow,  *con tinned  in  possession  of  the  estate  called  Steward,  &c.,  until  j^rew 
the  26th  of  March,  1791,  when  she  died,  leaving  the  said  Ann  Whitbom,  ^ 
and  Thomas  Whitbom,  her  husband,  her  surviving.  Upon  her  death  the  said 
Ann  Whitbom  was  possessed  or  in  receipt  of  the  rents  and  profits  of  the  said 
estate  called  Steward ;  and  she  also,  immediately,  upon  the  death  of  her  father 
(the  said  Edward  Whitefield)  entered  into  and  was  possessed  of  all  the  other 
jHremises  whereof  the  said  Edward  Whitefield  had  been  so  seised  as  aforesaid^ 
until  her  death  on  the  30th  of  August,  1827. 

By  indenture,  bearing  date  the  20th  of  January,  1792,  Thomas  Whithorn  and 
his  wife  covenanted  to  levy  a  fine  as  to  part  of  the  premises,  and  to  suffer  a 
recovery  as  to  other  parts,  which  were  to  enure  to  the  use  of  trustees,  their 
heirs  and  assigns,  upon  trost  for  Ann  Whitbom  for  life ;  and  after  her  decease; 
for  such  persons  as  she  should  by  deed  or  will  appoint.  In  the  same  year  a  finf 
was  levied  and  a  recovery  suffered  pursuant  to  the  covenants  in  that  deed. 

In  1802  Thomas  Whitbom  died,  Uving  Ann  Whitbom  his  wife,  and  said  Anr 
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W.  Keen  tbeir  odIj  child  and  his  heiress  at  law,  and  Robcfrt  Keen  her  hnsband, 
him  surviving.  The  case  then  stated  an  appointment  made  by  Ann  Whithorn, 
on  the  6th  of  July,  1816,  through  which  'appointment  the  defendants  claimed } 
that  in  August  1827  Ann  Whithorn  died,  leaviug  Ann  W.  Keen  her  surviving, 
who  had  six  children,  William  Keen,  the  lessor  of  the  plaintiff,  and  five  daugh- 
ters. One  of  these  was  Susan  Arabella  Walbank,  married  to  Matthew  Walbank; 
and  she  and  her  husband  were  the  defendants  in  this  suit.  In  Maj  1828,  the 
said  Ann  W.  Keen  died,  leaving  her  husband  Robert  Keen,  and  her  said  six 
^5581  *^^^^^®°>  ^^^  surviving,  and  leaving  the  said  W.  Keen  ner  heir  at  law. 
-'  The  said  six  children,  and  the  said  Matthew  William  Walbank,  are  still 
living. 

This  case  was  argued  during  the  last  term  (a)  by 

Coote  for  the  plaintiff.  The  trustees  under  the  will  of  Edward  Whitefield  took 
only  a  legal  estate  pur  autre  vie,  that  is,  during  the  life  of  Ann  Whithorn.  The 
(K>wer  given  to  her  to  appoint  was  a  legal  power,  and  the  remainder  over  in 
default  of  appointment  to  the  use  of  the  heirs  of  her  body  was  a  legal  remainder : 
^e  was,  therefore,  equitable  tenant  for  life,  with  a  legal  power  of  appointment, 
and  a  legal  remainder  to  the  heirs  of  her  body  which  would  not  unite  with  her 
{^receding  equitable  life  estate,  so  as  to  give  her  an  estate  tail.  The  power  was 
des^oyed  by  the  fine,  and  the  subsequent  appointment  took  no  effect ;  and  if  that 
be  so,  the  lessor  of  the  plaintiff,  as  the  eldest  son  of  Mrs.  Keen,  is  now  entitled, 
as  tenant  in  tail,  to  all  the  lands  devised  by  his  grandfather's  will.  It  b  a  general 
rule  in  the  construction  of  wills,  that  where  there  is  a  devise  to  trustises  for  par- 
iicular  purposes,  the  law  will  vest  the  legal  estate  in  them  as  long  as  the  execution 
of  the  trust  requires  it,  and  no  longer;  and  as  soon  as  the  trusts  are  satisfied,  the 
legal  estate  vests  in  the  persons  who  are  beiieficially  entitled  to  it.  Jones  v. 
Lord  Say  and  Sele,  8  Yin.  Ah.  Devise,  C.  6,  pi.  19 ;  Doe  d.  White  v.  Simpson, 
5  East,  162 ;  Doe  d.  Pratt  v,  Timins,  1  B.  &  A.  530 ;  Doe  d.  Woodcock  v.  Bax^ 
tiirop,  5  Taunt.  382 ;  Ih>e  d.  Player  v.  NichoUs,  1  B.  &  C.  386 ;  Hawker  v, 
^5591  ^^^^^^'  3  B.  &  A.  537.  Here  the  executioik  of  *the  trusts  required  no 
-'  more  than  that  the  trustees  should  take  the  estate  during  the  life  of  Ann 
Whithorn.  That  being  so  (and  supposing  that  she  did  not  execute  her  power  of 
appointment),  on  her  death  the  legal  estate  vested  in  the  lessor  of  the  plaintiff, 
as  legal  tenant  in  tail. 

Assuming  that  the  trustees  took  only  an  estate  pur  autre  vie,  the  power  of 
appointment  reserved  to  Mrs.  Whithorn  is  destroyed  by  the  fine  levied ;  for  the 
power  was  a  power  in  gross,  and  not  simply  collateral,  and  might,  therefore,  be 
destroyed  by  the  fine.  A  power  simply  collateral,  i.  e.  a  power  given  to  a  person 
who  has  no  estate  in  the  land,  and  to  whom  no  estate  is  ^ven,  to  dispose  of  the 
estate  in  favour  of  another  person,  undoubtedly  cannot  be  extinguished  by  a  fine, 
because  it  is  but  an  authority  and  no  interest;  Digges's  case,  1  Rep.  173.  Buf 
a  power  in  gross,  viz.,  one  given  to  a  person  who  had  an  interest  in  the  estate  at 
the  execution  of  the  deed  (or  other  instrument  creating  the  power),  or  to  whom 
an  estate  is  given  by  it,  but  which  enables  the  donee  to  create  such  estates  only 
as  will  not  attach  on  the  interest  limited  to  him,  may  be  destroyed  by  a  fine. 
Albany's  case,  1  Rep.  Ill,  Digges's  case,  and  Edwards  v.  Slater,  Hardres,  410) 
show  that  if  tenant  for  life,  with  a  power,  levies  a  fine,  all  his  interest  and  power 
are  extinguished,  and  he  gains  a  new  estate  by  wrong.  It  is  true  that  modem 
decisions  have  established  that,  although  a  fine  alone  will  have  the  effect  of 
extinguishing  a  power  appendant  or  in  gross,  yet,  if  it  appear  clearly  from  the 
deed  leading  the  uses  that  the  intent  was  to  preserve  the  power,  it  will  continue. 
*ftRai  *Tomlinson  v,  Deighton,  10  Mod.  71,  Herring  v.  Brown,  2  Show.  185,  The 
°**"-»  Earl  of  Jersey  v.  Deane,  5  B.  &  A.  569,  Tyrrel  v.  Marsh,  3  Bing.  31.  Ba\ 
here  no  such  intent  appears,  for  the  deed  declaring  the  uses  cave  a  power  tei 
appoint  in  favour  of  any  person ;  whereas  the  power  created  by  the  will  was  only 
in  favour  of  children  of  the  body  of  Ann  Whitborn,  or  grandchildren  and  their 

(a)  Before  Lord  TaimRDur,  C.  J.,  LmhrnitAiM,  Itabki,  and  Pattbboit,  Ja. 
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heirs.     Fhe  intention,  therefore,  was  not  to  save  the  power  given  bj  the  will^ 
but  to  creat3  an  entirely  new  one. 

Freston,  contrd.  The  trustees  under  the  will  of  Edward  Wbitefield  took  the 
whole  legal  fee.  First,  the  words  <'  to  them  and  their  heirs"  are  sufficiently 
large  to  carry  the  whole  inheritance,  and  must  have  that  effect,  unless  a  contrary 
intention  can  be  shown  from  the  other  parts  of  the  will.  Doe  v,  Willan,  2  B. 
&  A.  84.  And  the  intention  of  the  testator  will  be  best  answered  by  construing 
the  will  so  as  to  give  the  trustees  a  fee.  Jones  v.  Lord  Say  and  Sele,  8  Yin. 
Ab.  Devise,  C.  h,  pi.  19,  was  determined  on  the  peculiar  expressions  used  in  the 
will.  It  was  a  case  sui  generis.  The  subsequent  cases  have  undoubtedly  estab- 
lished that,  under  a  devise  to  trustees,  they  are  to  take  no  larger  estate  than  is 
useful  or  necessary  in  order  to  effectuate  the  intention  of  the  testator.  But 
here,  the  purposes  of  the  will  require  that  the  trustees  should  take  the*  fee, 
for  they  are  to  give  receipts,  pay  money,  and  demise  the  premises,  oi  any  part 
thereof,  as  shall  be  consistent  with  their  duty  and  trusty  or  otherwise.  Now, 
as  there  is  no  restriction  on  the  direction  given  to  the  trustees  to  demise  the 
land,  except  that  which  a  court  of  equity  will  ^impose,  they  must,  for  p«^/»| 
that  purpose,  have  the  fee,  otherwise  all  the  leases  must  be  deter-  L 
minable  on  the  death  of  Mrs.  Whithorn.  Besides,  the  reasoning  of  Bayley, 
J.,  in  Doe  v.  Willan,  2  B.  &  A.  89,  applies  here;  because,  as  they  are  to 
demise  for  any  term  they  think  proper,  the  true  construction  of  the  will  is, 
that  they  are  to  create  a  term  out  of  their  interest )  and  if  so,  they  must  have 
a  reversion  after  that  term  ceases.  Then,  if  the  trustees  took  the  fee,  the 
lessor  of  the  plaintiff  has  no  title  at  law;  and  it  will  be  unnecessary  to 
decide  whether  the  fine  destroyed  the  power.  But,  supposing  even  that  the 
trustees  took  an  estate  only  pur  autre  vie,  the  power  was  not  extinguished  by 
the  fine.  There  is  no  authority  to  show  that  such  a  power  of  appointment  as 
this,  given  to  a  person  having  only  an  equitable  estate  for  life,  can  be  so  extin- 
guished. It  was  not  an  interest  in  the  estate,  but  only  an  authority.  Smith  v. 
Death,  5  Madd.  371,  may  perhaps  be  relied  upon  on  the  other  side ;  but  that 
has  not  been  followed  up  in  subsequent  cases.  The  power  of  appointment  here 
was  a  power  in  the  abstract ;  the  person  who  is  the  object  of  such  a  power  has 
the  interest,  and  may  release  it ;  but  not  so  the  donee  of  the  power.  Upon  first 
principles  an  interest  is  releasable,  but  a  power  in  the  abstract  is  not.  In  Digges's 
case,  1  Hep.  174,  and  Albany's  case^  1  Hep.  Ill,  the  releasor  had  an  interest. 
Here,  too,  by  the  deed  to  lead  the  uses,  it  appears  manifestly  to  have  been  the 
intent  of  the  parties  to  the  fine  not  wholly  to  destroy  the  power,  but  to  pre- 
serve it.  (a) 

*  Coote,  in  reply.  The  direction  given  by  the  will  of  Edward  White-  r^cAo 
field  to  the  trustees  to  demise  the  land,  may  be  construed  as  creating  a  ^ 
power ;  and  then  the  leases  to  be  granted  by  them  might  take  effect  out  of  the 
power,  and  not  out  of  tba  estate.  In  Doe  v.  Willan,  2  B.  &  A.  84,  it  seems  to 
have  been  conceded  that  such  a  clause  might,  except  for  the  particular  expres- 
sions in  that  devise,  have  been  treated  either  as  a  trust  or  a  power.  In  Doe  v. 
Simpson,  5  East,  162,  the  trust  was  not  only  for  raising  an  annuity,  but  for  the 
payment  of  800/.,  and  yet  it  was  held  not  sufficient.  It  is  now  clearly  settled, 
that  a  power  in  gross  may  be  extinguished^  Sugden  on  Powers,  chap,  i.,  sect.  5^ 
6th  ed.  Cur,  adv,  vvU. 

Lord  Tencerden,  0.  J.,  now  delivered  the  judgment  of  the  Court. 

This  case,  which  arises  upon  the  will  of  Edward  Wbitefield,  was  argued  before 
us  last  term.  The  first  question  made  was,  whether  the  devisees  in  trust  under 
that  will  took  the  whole  legal  fee  ?  We  are  of  opinion  that  they  did ;  and  as 
that  defeats  the  claim  of  the  lessor  of  the  plaintiff  in  a  court  of  law,  it  is  unne- 
cessary to  notice  the  other  points  or  questions  that  were  discussed  at  the  bar. 

(a)  Two  other  point!  were  raised  in  the  case,  vii.  firsts  whether,  at  all  erentfl,  Mri.  Keen's  hns- 
band  wu  not  tenant  by  the  cnrtesy  ,•  and,  secondly,  if  the  power  was  not  destroyed,  whether  it 
was  or  was  not  daly  executed ;  bat  the  jndgment  does  not  proceed  on  these  points,  and  it  lias  not 
bfen  deemed  necessary  to  notice  them  in  the  text 
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By  the  will  tlie  testator  giyes  to  Rtmdle  the  younger  and  Toser,  and  their  hdun, 
the  tenements  in  question,  and  the  reversion  and  remainder  thereof,  and  all  his 
estate  and  interest  therein,  to  hold  to  them,  their  heirs  and  assigns.  These 
words  are  sufficient  to  carry  the  whole  fee,  unless  it  can  be  clearly  collected  from 
^5631  *^^^®^  parts  of  the  will  that  the  testator  intended  that  the  estate  given 
^  to  them  shoxdd  cease  at  some  certain  time  or  event.  The  trusts  are,  to 
permit  a  married  woman  to  enjoy  the  premises,  and  receive  the  rents  for  her  own 
aeparate  use  during  her  life ;  and  after  her  decease,  upon  trust  and  to  the  use  of 
«ach  of  her  children  or  grandchildren  as  she  may  appoint;  and  in  default  of 
appointment,  to  the  use  of  the  heirs  of  her  body ;  and  for  default  of  such  issue,  to 
hifl  own  right  heirs.  This  part  of  the  will  relates  to  some  particular  lands.  It 
is  followed  by  other  parts  precisely  of  the  same  tenor,  but  relating  to  other  lands ; 
and*then  concludes  thus, — ''And  I  hereby  will,  order,  and  direct  that  the 
trustees  and  each  of  them  shall,  may,  and  do  in  every  respect  five  receipts,  pay 
money,  and  demise  the  aforesaid  premises,  or  any  part  thereof  as  shall  be  con- 
sistent with  their  duty  and  trust  or  otherwise.''  Now  if  leases  made  in  pursuance 
of  this  direction  would  talce  effect  out  of  the  estate  of  the  trustees,  they  must 
taike  the  fee ;  and  it  was  therefore  contended  for  the  plaintiff  that  this  direction 
should  be  considered  as  a  power,  and  leases  might  have  effect  as  an  execution  of 
^e  power.  The  language  of  this  clause  is  unlike  that  of  any  will  by  which  a 
leasing  power  has  been  given,  and  it  specifies  no  limit  or  qualification  as  to 
duration,  rent,  or  other  matter ;  but  seems  evidently  intended  to  authorize  any 
lease  that  would  not  be  considered  in  a  court  of  equity  as  a  violation  of  the  dutf 
of  a  trustee.  It  is  in  this  respect  more  large  and  general  than  the  trust  con- 
tained in  the  will  of  Packington  Tomkyns,  upon  which  the  case  of  Doe  d.  Tom- 
kjns  V.  Willan,  2  B.  &  A.  84,  arose,  and  in  which  it  was  held  that  the  trustees 
^S641  ^^  *  whole  fee.  It  is  true  that  in  that  case  the  devise  relating  to 
^  leases  was  the  first  clause  and  trust  in  the  will ;  but  the  position  of  a 
clause  in  a  Will  is  in  itself  an  immaterial  circumstance,  because  the  construction 
is  to  be  made  upon  the  whole  instrument  taken  together.  We  consider  that  case 
as  a  direct  authority  for  the  present ;  and  it  is  simcient  to  refer  to  it,  and  the 
opinions  of  the  Judges  as  reported,  without  repeating  them. 

The  defendant,  therefore,  is  entitled  to  the  postea. 

Judgment  for  defendant 


DOE  on  the  several  demises  of  FREDERICK  BOOTH  and  THOMAS 

HOUSE  v.  JOHN  FIELD.    June  1. 

Tavtator  derxaed  sll  his  lands,  Ac,  unto  and  to  the  use  of  tnutoes,  their  heirs  and  assigns  for 
erer,  npon  trust  to  pay  the  rents  and  profits  to  the  separate  nse  of  his  eldest  daughter  for  life, 
■ad  tAer  her  decease,  npon  trust  to  oonrej  the  same  to  the  use  of  sueh  person,  and  for  such 
estates,  as  she  hj  her  will  should  appoint,  and  in  default  of  suoh  appointment,  to  the  use  of 
her  right  heirs :  Held,  that  the  trustees  took  an  estate  in  fee  simple  in  the  lands  devised. 

Ejsctment  for  a  messuage  and  land  in  the  parish  of  Mitcham,  Surrey.  The 
demises  were  laid  on  the  20th  of  April,  1827.  At  the  trial  before  Alexander, 
C.  B.,  at  the  Spring  assizes  for  the  county  of  Surrey  1829,  a  verdict  was  found 
for  the  plaintiff,  subject  to  the  opinion  of  this  Court  on  the  following  case : — 

The  late  Harry  House  of  Pall  Mall  being  seised  in  fee  of  the  premises  in 
question,  devised  them  unto  and  to  the  use  of  William  Devaynes  and  John  Leg- 
gatt,  their  heirs  and  assigns  for  ever,  upon  trust  to  pay,  apply,  and  dispose  of 
the  rents,  issues,  and  profits  to  and  for  the  separate  use  and  benefit  of  the 
testator's  eldest  daughter  Dorothy  Corner,  during  her  life,  separate  and  apart 
^r^frt  from  John  Comer,  her  then  husband,  and  from  any  future  ^husband,  and 
^  not  subject  to  the  debts  or  control  of  such  husband,  and  with  full  pow^r 
to  the  said  Dorothy  Comer,  whether  covert  or  sole,  and  notwithstanding  her 
OQTerturey  to  give  receipts  for  the  rents,  is8ueS|  and  profits  of  the  said  premiAeS| 
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^faicli  should  be  a  disolHurge  to  the  trustees;  and  from  and  after  ihe  deoeoae  of 
the  said  Dorothj  Comer,  upon  trust  to  conyej  the  same  to  the  use  of  such  person 
and  persons,  and  for  such  estate  and  estates,  intents  and  purposes,  and  in  sadi 
manner  as  she,  the  said  Dorothy  Comer,  by  her  Isst  will  and  testament  in 
writing,  duly  executed,  shonld,  whether  covert  or  sole,  and  notwithstanding 
her  coy^ure,  limit,  direct,  or  appoint;  and  in  de&ult  dT  such  limitation, 
directioD,  or  appointment,  to  the  use  of  the  right  heirs  of  the  said  Dorothy  Comer 
for  ever. 

In  1802  the  testator  died  sdsed  of  the  premises,  and  thereupon  Dorothy  Cor- 
ner, being  then  married  to  the  said  John  Comer,  entered  into  the  receipt  of  the 
rents  and  profits.  In  1808  John  Comer,  and  Dorothy  his  wife,  sold  the  estate 
to  William  Pontifez,  but  part  of  the  purchase-money  was  to  remain  in  mortgage 
9n  the  estato ;  and  in  Trinity  term  1804  a  fine  with  proclamations  was  levied  ci 
&he  premises  by  the  said  John  Comer,  and  Dorothy  his  wife,  with  other  p&rtiei^ 
to  Robert  C<mi6r;  and  it  was  dedared  by  the  deed  to  lead  the  uses,  that  the  fine 
should  enure  to  the  use  of  Devaynes  and  Leggatt  ^the  trastees  of  the  will),  and 
their  heirs,  subject  to  redemption  by  Pontifex.  Tne  latter  afterwards  agreed  to 
sell  the  estate  to  Wells  OrUm ;  and  it  having  been  objected  on  his  part  that  P. 
Comer  had  no  power  to  appoint  by  deed,  but  by  will  only,  she,  in  1816,  being 
still  married,  umde  her  will,  whereby  she  gave,  devised,  limited,  directed,  and 
appointed  vnto  and  to  the  use  of  *the  said  Wells  Orton  the  said  premises  p#5gg 
(with  others),  to  hold  the  same  unto  the  said  Wells  Orton,  his  heirs  and  ^ 
assigns  for  ever,  and  to  be  conveyed  and  assured  as  he  or  they  should  direct, 
limit,  or  q>point.  In  the  same  year  Dorothv  Comer  died  without  having  had 
any  issue,  and  leaving  the  said  John  Comer  her  husband  her  surviving. 

Iiegnitt,  one  of  the  devisees  in  trast  named  in  the  will  of  Thomas  House,  difl- 
daimed  by  deed.  Devaynes,  the  other  trustee,  died,  having  first  devised  all  his 
estates  to  Booth  and  two  other  persons,  and  they  joined  in  a  deed  with  Orton, 
.  and  conveyed  to  the  defendant  all  their  estate  in  the  premises  mentioned  in  the 
will  of  Harry  House.  Dorothy  Comer  was  an  illesitimate  child  of  the  sdd 
Harry  House.  Thomas  House,  one  of  the  lesson  of  the  plaintiff,  was  his  heir  at 
law.  Booth,  the  other  lessor  of  the  plaintiff,  was  the  surviving  devisee  in  tnut 
of  the  real  estetes  of  the  said  W.  Devaynes.  This  case  was  argued  in  the  last 
Easter  term  (a)  by 

Tal/ourd  for  the  plaintiff.  The  plaintiff  can  recover  only  on  the  demise  of 
House,  as  Booth,  the  other  of  the  lessors  of  the  plaintiff,  was  a  party  to  the  con- 
veyance to  the  defendant.  If  Dorothy  Comer  died  without  having  executed  the 
power  of  appointment  given  to  her  by  her  father's  will,  the  estete  of  the  trustees 
was  at  an  end  (the  purposes  of  the  trast  being  determined),  and  then  the  heir 
at  law  of  the  testetor  was  entitled.  The  questions  then  are,  Ist,  what  was  the 
effect  of  the  fine  ?  2dly,  if  nothing  passed  by  the  fine,  whether  it  so  operated 
as  to  vitiate  the  subsequent  execution  of  the  power  by  the  will  ?  As  to  the  first 
question,  it  is  *clear  that  under  the  will  Mrs.  Corner  took  only  an  estate  r^R^r 
^>r  life  with  a  power  of  disposition  by  ,will,  and  that  the  appointment  ^ 
otherwise  than  by  will  was  void.  Doe  dem.  Thorley  t;.  Thorley,  10  £a8t,  438, 
is  in  point.  That  was  an  ejectment  by  the  heir  at  law  of  John  Thorley,  who 
had  devised  to  his  wife  all  his  freehold  estate  during  her  natural  life,  '<  and  also 
at  her  disposal  afterwards,  to  leave  it  to  whomsoever  she  pleased.'^  The  defend- 
ant claimed  under  a  feoffment  made  by  Mary  Thorley  in  her  lifetime,  and  it  was 
held,  the  disposal  of  it  by  the  feoffment  in  her  lifetime  was  void.  Here  the 
words  are  express,  that  D.  Comer  is  to  appoint  by  her  last  will  and  testament 
The  fine  had  no  operation  on  the  legal  estate  which  was  in  the  trastees ;  and 
the  only  question  is,  did  it  operate  so  as  to  extinguish  the  power  ?  because,  if  it 
did,  then  she  must  be  considered  as  never  having  executed  it,  and  the  premises 
vest  in  the  heir  at  law  of  the  testator.  (He  then  contended  that  this  was  such 
a  power  as  might  be  extinguished  by  a  fine,  to  which  point  he  cited  Digges's 

Is)  Before  Lord  TanraaoaH,  C.  J.,  LiTnju>AU,  Vakkm,  and  PAnsaov,  ^ 
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case,  1  Kep.  176  a,  Penne  v.  Peftooeky  Gaies  Temp.  Talbot,  41^  and  King  v. 
Melling,  1  Vent  225.) 

Cootej  contrd.  By  this  will  the  trasteee  took  an  abaolute  estate  in  fee-simple^ 
And  Dorothy  Corner  took  an  equitable  estate  for  her  separate  nse  for  life  wi^ 
an  equitable  power  to  appoint  by  will^  and  an  equitable  remainder  in  fee  to  her 
own  right  heirs,  which,  by  the  rule  in  Shelley's  case,  united  with  her  prior  estate 
for  life,  and  gave  her  the  equitable  inheritance,  whidii  passed  by  the  fine  levied 
by  her  and  her  husband  to  the  parties  under  whom  the  defendant  claims.  And 
^^81  ^  ^conveyance  having  also  been  made  to  the  defendant  of  the  legal 

-'  estate  by  Booth  (who  was  the  surviving  devisee  of  W.  Devaynes,  uie 
surviving  trustee  of  Harry  House),  the  title  of  the  defendant  is  perfect  both  at 
law  and  in  equity.  The  question  as  to  the  extinction  of  the  power  by  the  fine 
does  not  arise  if  Dorothy  Comer  had  only  an  equitable  power  of  appointment, 
because  the  legal  estate  which  was  in  the  trustees  is  now  in  the  defendant ;  and 
to  say  that  Dorothy  Comer  had  an  equitable  interest  for  life,  with  a  legal  power 
of  appointment,  would  be  cutting  down  the  estate  of  the  trustees  to  an  estate  for 
life.  The  rule  of  law  undoubtedly  is,  that  an  estate  will  not  be  raised  by  impli- 
cation in  trustees  beyond  what  is  necessary  for  the  performance  of  their  trusts, 
Doe  d.  White  v,  Simpson,  6  East,  162,  Doe  d.  Woodcock  v.  Barthrop,  5  Taunt. 
882,  Doe  d.  Player  v.  Nicholls,  1  B.  &  C.  336,  Doe  d.  Compere  v.  Hicks,  7  T. 
K.  433,  and  that  an  express  estate  in  fee  will  be  cut  down  if  it  be  inconsistent 
with  the  testator's  manifest  intention;  but  this  rule  has  been  established  in 
favour  of  right  and  in  furtherance  of  the  will  of  testators.  Here  the  trustees,  in 
order  to  effectuate  the  intention  of  the  testator,  must  take  an  estate  in  fee,  for 
they  could  not  otherwise  convey  to  such  person  and  for  such  estate  as  Dorothy 
Corner 'might  by  her  will  appoint.  Besides,  the  very  words  of  the  devise 
"unto  and  to  the  use  of  the  trustees,  their  heirs  and  assigns  for  ever," 
amount  to  an  express  gift  of  the  fee.  Doe  d.  Lloyd  v.  Passingham,  6  B.  &  C. 
805.  Here  the  plaintiff  seeks  to  strike  out  of  the  devise  to  the  trustees  the 
express  words  ^'/or  ever,"  and  to  introduce  in  their  stead  the  words  "  for  the 
*56dl  ^*^^  ^^  Dorothv  Comer.''    Penne  v.  Peacock,  For.  41,  Temp.  Talb.  41, 

-'  ^shows  that  the  trustees  have  the  legal  estate,  for  it  was  there  assumed 
that  the  fine  operated  on  the  trast  estate  alone.  Secondly,  supposing  it  admit- 
ted that  the  legal  estate  did  not  vest  absolutely  in  the  trustees,  but  deter- 
minably  on  the  death  of  Dorothy  Comer  without  executing  the  power,  still  the 
power  was  well  executed ;  the  interest  of  the  appointees  has  been  conveyed  to 
the  defendant,  and  the  result  b  the  same.  THe  then  proceeded  to  contend  that 
the  power  in  this  case  was  not  extinguishea  by  the  fine,  for  that,  if  it  was  a 
legal  power,  it  was  simply  collateral^  in  which  respect  this  case  was  distinguish- 
able from  Penne  v.  Peacock.) 

Ta^/ourd  in  reply.  The  estate,  in  default  of  appointment,  is  to  go  to  the 
right  heirs  of  Dorothy  Comer.  If  she  left  heirs  the  estate  would  be  in  them. 
The  trustees,  therefore,  did  not  take  an  absolute  fee  at  all  events  to  them  and 
their  heirs,  because  that  was  not  necessary  to  enable  them  to  effectuate  the  tea* 
tator's  intention.  Our.  adv,  vuU, 

Lord  TsNTE&DEN,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
In  this  case,  which  was  argued  before  us  last  term,  one  of  the  questions  was, 
Whether  the  devisees  in  trust  under  the  will  of  Harry  House,  on  which  the  case 
arose,  took  the  fee  ?  it  was  clear  that  if  they  did,  the  lessor  of  the  plaintiff  could 
not  recover ;  we  are  of  opinion  that  they  did,  and  it  is  therefore  unnecessary  to 
notice  the  other  points.  In  this  case  it  is  perfectly  clear  upon  reading  the  will^ 
and  without  reference  to  any  authorities  or  decisions,  that  the  trustees  must  take 
*5701  *^^^  ^^  ^^  order  to  give  effect  to  all  the  directions  of  the  will. 

^  The  testator  gives  all  his  freehold  lands,  tenements,  and  hereditaments 
in  the  parish  of  Mitcham,  and  all  his  estate,  right,  title,  and  interest  therein, 
unto  and  to  the  use  of  William  Devaynes  and  John  Leggatt,  their  heirs  and 
assigns  for  ever.  The  effect  of  those  words  sdone  would  probably  be  to  ^ve  a 
be,  on  the  ground  that  a  um  cannot  be  limited  on  a  usOi  but  the  declaration  of 
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the  trosts  leaded  no  room  for  doubt,  for  these  are,  upon  trust  to  apply  the  rents 
and  profits  to  the  separate  use  of  his  eldest  daughter,  a  married  woman,  for  her 
life,  and,  after  her  decease,  upon  trust  to  convey  the  same  to  the  use  of  such  per- 
sons, and  for  such  estates,  as  she  may  appoint ;  and  in  default  of  appointment, 
to  the  use  of  her  right  heirs.  By  the  very  words,  therefore,  of  this  will  the 
devisees  in  trust  are,  after  the  death  of  the  testator's  daughter,  to  convey  the  fee, 
and  this  they  cannot  do  unless  they  take  the  fee  under  the  will. 
The  defendant^  therefore,  is  entitled  to  the  postea. 

Judgment  for  the  defendant. 


*VISGER  and  Another,  v.  DELEOAL.  [*571 

An  affidftTit  to  hold  to  bail,  stating  that  the  defendant  is  indebted  to  the  plaintiff  lOOOIL  "m  ba- 
lance of  account  for  monej  paid,  Laid  oat,  and  expended  by  the  plainUff  to  and  /or  de/endamtf 
and  at  his  requeet»  and  for  money  had  and  reeeired  by  the  defendant  for  the  plaintiff,  and  for 
interest  of  moneys  due  by  the  defendant  to  the  pUuntii^"  is  not  soi&oiently  oertain. 

F.  Pollock  had  ohtained  a  rule  to  show  cause  why  the  sum  of  lOlOL, 
deposited  with  the  sheriff  hy  the  defendant  in  lieu  of  hail,  should  not  he  paid 
out  to  him  on  filing  common  hail.  The  defendant  was  arrested  on  an  afiidavit 
stating  him  to  he  indehted  to  the  plaintiffs  in  1000/.  and  upwards,  on  balance  of 
account  for  money  paid,  laid  out,  and  expended  by  the  plaintiffs  to  and  fir 
the  defendantj  ana  at  his  request,  and  for  money  had  and  received  by  the  defend- 
ant for  the  plaintiff,  and  for  interest  on  moneys  due  by  the  defendant  to  the 
plaintiffs. 

Campbell  and  Ashmore  showed  cause.  The  objection  is,  that  the  words 
"  money  paid,  laid  out,  and  expended  by  the  plaintifis  to  the  defendant,"  taken 
by  themselves,  may  be  construed  to  mean  money  paid  on  account  of  a  debt  br 
the  plaintifis  to  the  defendant,  and,  consequently,  that  the  affidavit  is  not  suf- 
ficiently certain.  But  whatever  construction  may  be  put  on  this  clause  of  the 
affidavit,  still,  calling  in  aid  the  words  "  on  balance  of  account,"  it  will  appear 
that  on  reference  to  the  other  items,  namely,  for  money  had  and  received,  and 
interest,  the  plaintiffs  have,  upon  the  whole,  a  demand  against  the  defendant; 
and  that  is  distinctly  sworn  to  be  upwards  of  1000/. 

F,  jF\)Uockf  contrd.  It  is  quite  clear  that  an  omission  has  been  made  in  the 
affidavit  through  negligence,  and  the  Court  ought  not  to  be  astute  in  finding  out 
meanings  *to  supply  such  a  defect.  A  party  swearing  an  affidavit  to  hold  pc5?2 
to  bail  never  professes  to  set  out  the  particulars  of  a  mutual  account.  To  ■- 
presume  such  an  intention  here  would  be  contrary  to  the  strictness  with  whieh 
affidavits  of  this  kind  have  always  been  construed. 

Lord  Tenterden,  C.  J.  There  are  certain  forms  of  affidavits  to  hold  to  bsil 
in  common  use,  and  generally  known  and  understood.  The  safest  course  is,  that 
individuals  should  conform  to  these,  and  not  depart  from  them^  and  then  call  apon 
the  Court  for  such  a  construction  as  may  remedy  the  fault. 

LiTTLEDALE,  J.,  COUCUrrcd. 

Parke,  J.  It  is  clear  that,  without  the  words  "  on  balance  of  account,"  the 
affidavit  would  be  bad.  But  these  words  do  not  necessarily  imply  more  than  that 
the  defendant  was  originally  indebted  to  the  plaintiffs  on  the  accounts  stated  in  the 
affidavit,  in  a  larger  amount,  which  has  been  reduced  to  1000/.  by  a  set-off 
That  leaves  the  case  in  the  same  uncertainty  as  if  no  balance  had  been  men 
tioned. 

Taunton,  J.,  concurred.  Bule  absolute. 
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ri;TQi  *^0E  on  the  demise  (amongst  others)  of  ^ 
^'"^J  t;.  PLOWMAN.     June  1. 


WILLIAM  BLACKNELL 


In  1773  ft  term  of  1000  yean  was  created  by  deed,  for  the  purpose  of  Becnring  a  Bum  of  5000^  ; 
and  in  1787,  the  principal  and  interest  having  been  paid,  the  reiidae  of  the  term  was  assigned 
intmst*  for  the  devisees  of  the  person  who  created  the  term.  In  1789  the  premises  were  con- 
rejed  to  a  purchaser  by  deed  and  the  residue  of  the  term  was  assigned  in  trust  for  the  pur- 
chaser^  her  heirs  and  assigns,  or  aa  she  should  appoint^  and  in  the  mean  time  to  attend  the  tnAenV- 
cMiee.  The  purchaser  entered  into  possession  of  the  premises,  and  continued  so  possessed  tiU 
lier  death.  In  1808  she  executed  a  marriage  settlement,  reserving  to  herself  a  power  of  appoint- 
ment by  deed  or  will ;  and  after  the  marriage,  she  in  December  1813  devised  all  her  real  estate. 
Keiiher  in  the  marriage  settlement  nor  in  the  will  was  any  mention  made  of  the  term  of  1000 
years.  Bhe  and  her  husband  having  both  died,  it  was  held,  on  e(jectment  brought  by  her  heit 
at  law,  that  there  were  no  premises  from  whioh  a  surrender  of  the  term  could  be  presumea 

Ejectments  to  recover  poesession  of  lands  and  tenements  in  the  county  of 
Suffolk.  At  the  trial  before  Bayley,  J.,  at  the  Summer  assizes  for  Suffolk 
1826,  a  verdict  was  found  for  the  plaintiff^  subject  to  the  opinion  of  this  Court 
on  the  following  case : — 

The  lessor  of  the  plaintiff,  William  Blacknell|  was,  at  the  period  of  the 
demises  in  the  declaration  the  heir  at  law  of  the  late  Lady  Graves,  formerly 
Susannah  Blacknell,  and,  as  such  heir  at  law,  claimed  the  premises  in  question. 

By  indenture  bearing  date  the  23d  of  December,  1772,  Thomas  Anguish, 
being  seised  in  fee  of  the  premises,  demised  the  same  to  Armine  Styleman  for  a 
term  of  1000  years  for  securing  the  sum  of  5000/.  and  interest.  And  by  an 
endorsement  on  the  said  mortgage  deed,  dated  the  1st  of  December,  1781,  the 
said  Armine  Styleman  declared  that  the  said  5000/.  principal  money  was  the 
property  of  Nicholas  Styleman  his  son.  Thomas  Anguish  by  his  will,  dated 
the  3d  of  September,  1784,  devised  all  his  real  estates  unto  Sir  William  Henry 
Ashurst  and  John  Hare,  and  died  in  or  about  the  year  1785.  By  another 
endorsement  made  on  the  indenture  of  1772,  dated  the  1st  of  January,  1787, 
^^741  '^^^^^S  ^^^^  ^^^  ^^^  principal  sum  of  5000/.  and  all  interest  *thcrcon 
-'  had  been  duly  paid  to  Nicholas  Styleman ;  the  said  Armine  Styleman, 
by  the  direction  of  the  said  Nicholas,  and  at  the  nomination  of  Sir  William 
'Henry  Ashurst  and  John  Hare  devisees  aa  aforesaid,  assigned  the  residue  of  the 
said  term  of  1000  years  then  to  come  and  unexpired,  to  Robert  Reeve,  his 
executors,  administrators,  and  assigns,  in  trust  for  the  said  Sir  William  Henry 
Ashurst  and  John  Hare,  their  heirs  and  assigns,  and  to  be  disposed  of  as  they 
should  direct  or  appoint. 

By  indentures  of  lease  and  release,  the  release  dated  the  2d  of  Septemoe>, 
1789,  and  made  between  the  said  Sir  William  Henry  Ashurst,  Knight,  and  John 
Hare,  of  the  first  part;  Sarah  Anguish,  widow,  and  executrix  of  Thomas 
Anguish,  of  the  second  part;  Susannah  Blacknell,  of  the  third  part;  Robert 
Reeve,  of  the  fourth  part ;  and  Dudley  Baxter,  of  the  fifth  part ;  Sir  William 
Henry  Ashurst  and  John  Hare  conveyed  the  premises  in  question  to  the  sakl 
Susannah  Blacknell,  and  to  her  heirs  and  assigns,  in  consideration  of  1850/. 
purchase-money.  And  by  the  same  indenture,  the  residue  of  the  said  tern 
was  assigned  by  the  said  Robert  Reeve  to  Dudley  Baxter,  his  executors,  admi- 
nistrators, and  assigns,  in  trust  for  Susannah  Blacknell,  her  heirs  and  assigns, 
and  to  be  disposed  of  as  she  or  they  should  direct  or  appoint.  And  m  the 
mean  time  to  attend  the  freehold,  reverwmj  and  inheritance  of  thepremi9e9 

Susannah  Blacknell  entered  into  possession  of  the  premises  at  the  date  of 
the  last-mentioned  deed,  and  continued  possessed  until  the  tin^  of  her  death 
hereinafter  mentioned. 

In  the  year  1808  Susannah  Blacknell  intermarried  with  Sir  Thomas  Graves, 
and  by  indentures  of  lease  and  release  made  before  and  in  eoAtemplation  nf  the  said 
♦5751  "^^'^g®  (^^®  release  dated  the  20th  of  July>  1808)  ♦hetwetn  Susannah 
^  Blacknell  of  the  first  part,  Sir  Thomas  OraY^'9^of  the  second  part,  auvl  the 
said  Dudley  Baxter  and  one  Robert  Baxter  of  the  third  part,  Susannah  Black- 
nell conveyed  all  her  estate  and  interest  in  the  wemises  in>  questi'^n  to-  R  ibert 
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Baxter,  his  heirs  and  assigns,  in  tmst  as  thereinafter  mentioned,  and  (amongst 
other  trusts)  to  the  nse  of  the  said  Susannah  Blacknelly  her  heirs  and  assigns, 
until  the  said  intended  marriage;  and  from  and  after  the  marriage,  &c.,  to  sndi 
uses  and  subject  to  such  powers,  &o.,  as  the  said  Susannah  Blacknell,  notwith- 
standing her  said  intended  coverture,  should  by  deed  or  will  appoint ;  and  for 
want  of  appointment,  to  the  use  of  Robert  Baxter,  his  heirs,  during  the  Htcs  of 
S.  Blacknell  and  Sir  T.  GraveSy  upon  the  trusts  thereinafter  mentioned ;  and  after 
the  decease  of  Sir  T.  Graves,  in  case  S.  Blacknell  should  survive,  to  the  use  of 
8.  Blacknell,  her  heirs  and  assis;ns  for  ever ;  but  in  case  she  should  depart  this  life 
first,  to  such  uses,  &c.,  as  she  should  appoint;  and  in  default  of  appointmeot,  to 
her  own  right  heirs.  No  mention  was  made  in  the  deed  of  the  term  of  1000 
years.  The  marriage  took  place,  and  on  the  28th  of  December,  1813,  Ladj 
Graves,  bv  will,  appointed  all  her  real  estate  unto  and  to  the  use  of  R.  B.  and  W. 
E.,  their  heirs  and  assigns,  upon  the  trusts  therein  mentioned.  No  mention  was 
made  in  this  will  of  the  term  of  1000  years.  Sir  Thomas  Graves  died  in  March 
1814;  Lady  Graves  survived  her  husband,  and  died  on  the  3l8t  of  January, 
1816,  without  revoking  or  altering  her  said  will.  Several  questions  were 
leserved,  and,  among  others,  whether  it  was  competent  for  the  defendants  to  set 
up  the  said  term  of  1000  years  against  the  plainti£f ;  and  if  the  Court  shoald  fac 
of  opinion  that  it  was,  then  the  Court  was  to  say,  upon  the  whole  &ctB,  in  what 
manner  the  jury  ought  to  have  been  directed  as  to  the  said  term  by  the  learned 
*  Judge,  and  what  verdict  the  jury  ought  to  have  found  thereupon,  and  a  r^e-g 
nonsuit  or  a  verdict  for  the  plaintiff,  was  to  be  entered  accordingly.  ^     * 

Coote  for  the  plaintiff.  The  facts  of  the  term  having  been  created  so  long 
nnce,  and  of  the  purposes  for  which  it  was  originally  created  having  been 
answered,  and  of  its  not  being  mentioned  either  in  the  marriage  settlement  or 
the  will,  afford  ample  ground  lor  presuming  that  it  was  surrendered ;  the  learned 
Judge  should  have  directed  the  jury  so  to  presume ;  and  they  ought  to  have 
found  accordingly. 

In  Doe  d.  Surdett  v.  Wrighte,  2  B.  &  A.  710,  a  term  of  1000  years  was> 
created  by  deed  in  1717,  and  in  1735  was  assigned  for  the  purpose  of  securing  an 
annuity  to  A.,  and  after  that  to  attend  the  inheritance.  A.  died  in  1741,  and  the 
estate  remained  undisturbed  in  the  hands  of  the  owner  of  the  inheritance  and  her 
devisee  from  1735  to  1813,  without  any  notice  having  been  in  the  mean  time 
taken  of  the  term,  except  that  in  1801  the  devisee,  in  wnose  possession  the  deedsi 
creating  and  assigning  it  were  found,  covenanted  to  produce  those  deeds  when 
called  &r.     The  Judge  directed  the  jury  to  presume  a  surrender,  and  on  motion 
f<Hr  a  new  trial,  it  was  held  that,  under  these  circumstances,  the  direction  was  pro- 
per, and  the  jury  were  warranted,  on  ejectment  brought  for  the  premises  by  the 
neir  at  law,  to  presume  a  surrender  of  the  term.     In  Doe  d.  Putland  v.  Hilder, 
2  B.  &  A.  782,  a  term  of  years  was  created  in  1762,  and  assigned  over  to  a  trustee 
in  1779  to  attend  the  inheritance.  In  1814  the  owner  of  the  inheritance  executed 
a  marriage  settlement,  and  in  1816  he  conveyed  his  life  interest  in  the  estate  to 
a  ^purchaser,  as  security  for  a  debt;  but  no  assignment  of  the  term,  or  pt^g^T 
delivery  of  the  deeds  relating  to  it,  took  place  on  either  occasion.  In  1819,  *- 
an  actual  assignment  of  the  term  was  made  by  the  administrator  of  the  originsl 
trustee  to  a  new  trustee,  for  the  purchaser  in  1816.     On  ejectment  brought 
against  the  purchaser  by  a  prior  encumbrancer,  the  Judge  directed  the  jury  to 
presume  a  surrender,  and  the  jury  having  found  accordingly,  a  rule  nisi  was 
granted  for  a  new  trial ;  and  after  argument  it  was  holden,  that  the  direction  was 
right,  and  that  the  jury  were  warranted  in  presuming  that  the  term  had  been  sur- 
rendered before  1819.     These  cases  are  directly  in  point.   [Lord  Tenterden,  C. 
J.     The  doctrine  laid  down  in  those  cases,  I  believe,  has  been  much  qucstioned.(a) 

(a)  The  doetrine  propoanded  in  the  abore  eases  wm  called  in  question  in  Doe  «.  Potlaad, 
Sngden  on  Vendors  and  Purchasers,  440,  by  Richards,  C.  6.,  and  Qrahain.  B. ;  and  in  Deardoa 
V.  Lord  Byron,  ibid.  444,  by  Richards,  C.  B.;  by  Lord  Chancellor  Eldon  in  1S20,  in  The  Mar- 

Snis  of  Townsend  «.  The  Bishop  of  Norwich,  ibid.  443 ;  and  in  Hayes  v.  Bailey,  1820,  ibid.  444 
Lud  in  Cholmondeley  «.  Clinton,  ibid.  444,  Lord  Bldon  a^^ain  expressed  a  stroni^  opinion  sfsinst 
lb«  doctrine  of  presmning  the  sorreader  of  a  term  to  attend  the  inheritance ;  and  in  AspinwaUv 


577]  2  Barkewall  k  Adolfhus.  243 

Is  sadk  a  term  ts  tbis  nsnaUy  noticed  in  a  marriage  settlement  ?]  It  certainly 
is  not  the  geneial  practice  to  notice  such  terms. 

Lord  T^TTERDBN,  C.  J.  If  that  be  so,  there  is  no  gronnd  whatever  for  pre- 
4*57^1  '^^^^^^S  ^^^^  ^^  term,  which  ^was  assigned  to  attend  the  inheritancey 
-'  -was  ever  sarrenderad. 

Parks,  J.  It  being  admitted  that,  in  point  of  practice,  it  is  not  usual  to 
notice  such  a  term  as  this  in  a  marriage  settlement,  there  is  not  a  single  fact  in 
the  case  from  which  a  surrender  of  the  term  could  be  presumed.  That  being  so, 
tiie  legal  estate  is  not  in  the  lessor  of  the  plaintiff,  and  the  judgment  must  be 
for  the  defendant. 

LiTTLEDALE  and  Taunton,  Js.,  concurred.     Judgment  for  the  defendant. 

KemiMoiiy  ibid.  44A,  the  same  learned  penon  ipoaking  of  the  ease  of  Doe  v.  Hllderi  2  B.  A  A. 
783,  said,  "  I  hare  no  hesitation  in  declaring  that  I  wonld  not  have  directed  a  jury  to  presume 
»  surrender  of  the  term  in  that  ease ;  and  for  the  safety  of  the  titles  to  the  Is^ded  estates  in 
thia  eoantry,  I  think  it  right  to  declare  that  I  do  not  concur  in  the  doctrine  laid  down  in  that 
eaae."  See  Sngden  on  Vendors  and  Purchasers,  8th  edit  p.  440  to  440 ;  and  Matthews  on 
the  Doctrine  of  Presumption  and  Presumptive  Evidence,  230  to  259. 


The  KING  o.  MILLS  and  Another,  Justices  of  the  County  of  ESSEX. 

June  1. 

The  statute  50  G.  3,  e.  139,  s.  2,  which  directs  that  a  parish  indenture  shaU  he  allowed  hy  two 
juetieee  of  the  eounty  into  which  the  apprentice  is  to  be  bound,  gives  those  Justices  a  discre- 
tion to  determine  on  the  propriety  of  the  binding  generally,  and  not  merely  with  regard  to 
the  fitness,  respectively,  of  the  master  and  apprentice. 

A  RULE  nisi  had  been  obtained  for  a  mandamus  to  the  defendants,  two  justices 
of  the  county  of  Essex,  commanding  them  to  consider  and  determine  whether 
there  was  any  objection  to  the  allowance,  and  as  to  the  fitness  of  allowing  a 
eertain  indenture  for  the  binding  of  William  Scarff,  a  poor  boy,  belonging  to  the 
parish  of  WoWerston  in  the  hundred  of  Sanford  in  the  county  of  Suffolk,  and 
maintained  in  the  general  house  of  industry  there,  to  Matthew  Brook,  of  Wiven- 
hoe  in  the  county  of  Essex,  ship-owner  and  fisherman.  The  affidavits  in  support 
of  the  rule  stated,  that  Brook,  a  ship-owner  and  fisherman  of  Wivenhoe,  being 
in  want  of  an  apprentice,  applied  to  the  directors  and  guardians  of  the  poor 
of  the  hundred  of  Sanford  in  the  county  of  Suffolk  (incorporated  by  an  act  of 
i^fLna-i  ^^  ^-  ^f  ^^^  empowered  ^thereby  to  bind  out  poor  children  residing  in 
•1  the  house  of  industry  or  belonging  to  the  parish),  and  that  they  having 
i»tisfied  themselves  that  Brook  was  a  man  of  property  and  of  good  reputation, 
and  eligible  in  all  other  respects,  sent  W.  Scarff  Taged  sixteen  years),  belonging 
to  Wolverston,  and  maintained  in  the  house  of  mdustry  there,  upon  trial,  and 
after  he  had  stayed  two  months,  it  was  agreed  that  the  binding  should  take  place; 
that  on  the  18th  of  December,  Scarff"  was  taken  before  the  acting  justices  of  the 
peace  of  the  hundred  of  Sanford  at  the  pettv  sessions,  pursuant  to  the  56  G-.  3, 
c.  139,  s.  1,  and  the  justices  inquired  into  the  propriety  of  binding  him  appren- 
tice to  Brook,  and  having  made  all  inquiries  directed  by  that  statute,  declared 
that  they  thought  it  proper  he  should  be  bound,  and  miide  an  order  to  that  effect, 
and  afterwards  signed  and  sealed  an  allowance  of  the  indenture.  On  the  29th 
of  January,  1831,  Brook  applied  to  the  justices  of  the  county  of  E^isex,  assem* 
bled  in  petty  sessions  (there  being  eight  present,  and  the  defendants  being  two 
of  them),  for  the  district  in  which  Wivenhoe  was  situate,  for  their  allowance  of 
the  indentures,  but  the  application  was  opposed  by  the  overseers  of  the  parish 
of  Wivenhoe,  on  the  ground  that  there  were  pauper  boys  belonging  to  Wivenhoe 
whom  Brook  ought  in  preference  to  take ;  and  the  justices,  without  inquiring 
into  the  circumstances  or  character  of  Brook  (no  objection  being  made  to  him 
on  those  grounds),  refused  to  allow  the  binding.  The  affidavits  in  answer  to  the 
rule  stated^  that  the  defendants  and  other  said  justices  assembled  in  petty 
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fiionS;  after  considering  and  weighing  the  application,  and  hearing  the  opposition 
thereto,  unanimously  determined  not  to  allow  the  indentures,  for  they  considered 
that  Brook  could  be  ^provided  with  a  boy,  as  an  apprentice,  better  adapted  rasoA 
for  the  service,  by  reason  of  his  having  been  bom  and  brought  up  in  >- 
Wivenhoe  (which  is  situate  on  the  navigable  river  Colne,  ana  a  short  distance 
from  the  sea),  and  having  knowledge  of  a  seafaring  life,  of  which  the  boys  from 
Wolverston  were  entirely  ignorant;  and  it  was  added  that  the  justices  were 
principally  influenced  in  their  decision  by  the  consideration  that  Wivenhoe  ought 
not  to  be  liable  to  have  paupers  from  a  distance  settled  on  that  parish ;  and  bj 
a  wish  to  do  justice  and  to  afford  that  protection  to  the  parish  which  they  con- 
sidered themselves  bound  to  ffive. 

Kelly  showed  cause.  By  toe  56  Q.  3,  c.  139,  s.  1,  the  justices  of  the  coanty 
in  which  the  residence  of  the  intended  apprentice  is,  are  to  make  ipquiries  into 
the  circumstances  and  character  of  the  master,  and  to  determine  ^nendly  on  the 
propriety  of  binding  the  apprentice  to  the  person  proposed.  They,  therefore, 
have,  by  express  words,  a  discretion  vested  in  them  on  the  subject ;  and  sect  2, 
which  requires  the  indentures  to  be  allowed  by  the  magistrates  of  the  county  in 
which  the  master  resides,  by  implication,  gives  to  those  magistrates  the  like  dis- 
cretion :  and  if  that  be  so,  they  have  exercised  it. 

The  Attorney' General  and  Biggs  Andrews,  contrd.  The  justices  have  not 
exercised  their  jurisdiction  upon  the  only  point  upon  which  they  were  entitled 
to  exercise  it,  viz.,  the  fitness  respectively  of  the  master  and  apprentice;  for  it 
is  perfectly  clear  that  thev  refused  to  allow  the  binding,  on  the  ground  that  there 
were  other  poor  boys  in  the  parish  of  Wivenhoe  whom  the  master  ought  to  take. 

*Lord  Tenterden,  C.  J.  The  justices  of  the  county  into  which  the  r^^ai 
apprentice  is  to  be  bound  have  a  general  discretion  to  consider  the  pro-  ^ 
priety  of  the  binding.  If  they  had  only  a  particular  discretion,  and  had  not 
exercised  it,  the  court  would  have  compelled  them  to  do  so ;  but  here  they  have 
a  general  discretion,  after  inquiring  into  all  the  circumstances  of  the  case,  to 
determine  on  the  fitness  of  the  binding ;  and  as  they  have  exercised  it,  there  is 
no  ground  for  a  mandamus.  The  rule,  therefore,  must  be  discharged,  and  with 
costs.  Rule  discharged,  with  costs. 


DRAX  V.  SCROQPE.    June  2. 

An  agreement  entered  into  by  a  client  with  hii  attorney,  to  pay  him  at  a  certain  specified  rate  fflf 
busineu  to  be  done,  is  not  binding;  bat  the  charts  made  according  to  such  agreement  nuiy  M 
allowed  on  taxation,  if  the  master,  on  inquiring  into  them,  oonsiden  them  proper. 

Where  inch  ehargei  had  been  allowed  on  taxation  and  paid,  the  Court  (on  applicaUon  aboat  foor 
months  after)  reAi&ed  to  order  a  review  of  the  taxation,  it  not  being  shown  that  the  Master 
had  forborne  to  exercise  his  judgment  on  the  charges,  in  consequence  of  the  agreement  betweco 
attorney  and  client. 

A  RULE  was  obtained  in  ESaster  term,  calling  on  an  attorney  of  this  court  to 
show  cause  why  it  should  not  be  referred  to  the  Master  to  review  his  taxation 
of  the  attorney's  bill  of  costs  in  the  above  cause.  The  bill  contained  charges 
for  journeys  by  the  attorney  and  his  agent,  at  the  rate  of  five  guineas  a  &Jj 
exclusive  of  travelling  expenses.  These  were  objected  to  before  the  Master,  as 
exceeding  the  usual  rate ;  but  it  was  answered,  that  the  client,  soon  after  he 
began  to  employ  the  attorney,  and  before  the  business  in  question  was  done, 
had  expressly  agreed  to  a  certain  scale  of  charges,  comprising  those  in  question. 
The  Master  required  affidavits  in  confirmation  of  this  statement;  they  were 
made,  and  others  put  in  in  answer ;  and  on  consideration  of  the  statements  on 
both  sides,  and  of  the  objections  to  the  bill,  the  Master  allowed  the  charges. 
The  taxation  *wa8  finished  in  November  1830,  and  on  the  13th  of  that  ^^ 
month  the  amount  was  paid  to  the  attorney,  and  ho  paid  over  a  part  of  it  *• 
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to  his  agenty  who^  before  the  present  application  was  made,  wont  abroad  to 
reside. 

FoUeU  now  showed  cause.  It  is  not  necessary  to  contend  that  an  agreement 
like  this  is  binding  in  ordinary  cases,  but  only  that  it  may  be  so  under  special 
circumstances  like  the  present.  In  I  Tidd's  Practice,  833,  9th  ed.,  it  is  laid 
down  that  an  attorney's  bill  may  be  taxed,  though  there  was  a  special  agree- 
ment between  him  and  the  client  that  he  should  be  paid  for  his  time  at  a  certain 
rate  by  the  day,  besides  his  expenses ;  but,  of  the  authorities  to  which  he  refers 
on  the  subject,  one  (Sayet  on  Costs,  321)  does  not  go  far  enough  for  the  present 
motion ;  and  another,  an  Anonymous  case  from  2  Barnard,  K.  B.  164,  is  to  the 
contrary  effect.  The  Court,  in  every  case,  will  look  at  the  particular  circum- 
stances, and  will  not  hold  the  Master  precluded  from  allowing  costs  on  special 
agreement,  if  the  circumstances  appear  to  warrant  them.  Besides,  in  this  case 
the  taxation  took  place  several  months  ago ;  the  money  was  paid,  and  part  of  it 
again  paid  over  by  the  attorney  to  his  agent,  who  has  gone  abroad ;  and  in  1 
Tidd's  Pr.  332  it  is  laid  down,  that  after  an  attorney's  bill  "  has  been  settled 
and  paid,  and  the  payment  has  been  long  acquiesced  under,  the  Courts  will  not 
refer  it  to  be  taxed  as  a  matter  of  course,  nor,  as  it  seems,  unless  a  gross  error 
or  imposition  be  pointed  out.'' 

Barstaw,  corUrd.  On  the  merits  of  the  case,  as  disclosed  by  the  affidavits, 
this  agreement  is  not  such  a  one  as  the  Master  ought  to  have  given  effect  to,  in 
*S931  ^^^^^  ^^  *^^  attorney.  But,  putting  the  objection  on  more  general 
^  grounds,  if  an  attorney  could  be  allowed  to  set  up  a  special  agreement  in 
the  manner  here  contended  for,  it  would  be  easy,  in  almost  every  case,  to  pre- 
clude a  taxation,  and  the  statute  on  that  subject  would  be  altogether  defeated. 
Sayer  on  Costs,  321,  and  Newman  v.  Payne,  4  Bro.  C  C.  350,  cited  in  1  Tidd's 
Pr.  333,  fully  bear  out  the  present  motion.  The  Anonymous  case,  2  Barnard, 
K.  B.  164,  is  not  conclusive  the  other  way,  and  the  agreement  there  might  pos- 
sibly have  been  entered  into  before  the  act  2  G.  2,  c.  23,  providing  for  the  taxa- 
tion of  attorneys'  bills,  was  passed.  In  Walmsley  v.  Booth,  2  Atk.  27,  where 
a  client  had  given  a  bond  to  an  attorney  for  the  purpose  of  securing  to  him  a 
certain  remuneration  for  his  services.  Lord  Hardwicke  directed  the  Master  to 
inquire  what  those  services  had  been,  and  what  the  attorney  ought  to  be  allowed 
for  them,  and  whether  he  was  entitled  to  any  extraordinary  recompense.  In 
Balme  v.  Paver,  Jacob's  Rep.  305,  Lord  Eldon  declared  a  strong  opinion  against 
the  right  of  a  solicitor  to  agree  for  untaxed  costs ;  and  observed,  '<  There  is 
nothing  that  ought  to  be  guarded  against  with  so  much  jealousy  as  the  right  of 
the  suitors  to  have  their  bills  of  costs  taxed."  And  in  Scougall  v.  Campbell,  3 
Russ.  545,  the  Lord  Chancellor  again  expressed  himself  to  a  like  effect,  and 
said, ''  I  will  not  permit  it  to  be  intimated  that  a  solicitor  will  act  if  his  bills  are 
not  to  be  taxed,  but  will  not  act  if  his  bills  are  to  be  taxed." 

Lord  Tenterden,  C.  J.  No  agreement  of  this  kind,  even  with  reference  to 
*5841  J^^^^^JB?  ^^  ^  absolutely  ^binding ;  the  Master  must  still  exercise  his 
-*  judgment  as  to  the  propriety  of  allowing  the  charges,  according  to  the 
circumstances  laid  before  him.  And  if  it  had  appeared  in  this  case  that  the 
Master  had  thought  no  discretionary  power  was  left  him,  and  that  he  was  pre- 
cluded by  the  agreement  ^m  entering  into  the  consideration  upon  which  the 
charges  were  made,  there  would  have  been  ground  for  the  present  motion.  But 
this  is  not  shown.  And  besides,  the  client  comes  for  relief  several  months  after 
the  money  has  been  paid  upon  the  Master's  allocatur,  and  when  the  attorney  has 
paid  over  part  of  it  to  his  agent,  who  has  left  the  country.  Under  these  circum- 
stances, without  establishing  any  precedent  for  other  oases,  I  think  the  rule  ought 
not  to  be  made  absolute. 

LiTTLBDALE,  J.  As  a  general  rule,  I  think  effect  ought  not  to  be  given  to 
these  agreements  between  attorney  and  client.  But  there  may  be  cases  in  which, 
from  the  particular  nature  of  the  business  to  be  done,  such  contracts  may  be 
allowable,  subject,  however,  to  be  looked  into  by  the  Master.  Here  the  Master 
has  exerdsed  that  authority. 

x2 
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Pabkb,  J.  Agreements  of  this  kind  should  be  looked  at  with  gre«t  jnkmsjj 
bat  as  it  does  not  appear  in  this  case  that  the  Master  has  not  exercised  his  dw- 
oretion  upon  the  charges,  I  think  the  rale  must  be  discharged. 

Taunton,  J.,  ooncuri^d.  Rule  dischai^ed,  without  costs. 


♦DOE  dem.  the  Earl  of  CARLISLE  and  Others  v.  TOWNS.    June  3.  [*585 

Xttates  of  inheritance  in  a  manor  were  held  at  the  will  of  the  lord,  aoeording  to  the  custom  of  fhm 
manor,  anbjeet  to  flnes  on  the  death  of  the  lord  or  tenant^  and  on  alienation,  and  to  other  daea. 
The  tenant  might  aliene  bj  oastomarj  bargain  and  sale,  with  the  license  of  the  lord  endorsed. 
Coorts  were  held  twice  a  year,  at  which  new  tenants  on  death  or  alienation  were  .bound  to 
appear  and  have  their  names  entered  on  a  roll,  paying  a  shilling  to  the  steward.  On  default 
made,  the  lord  might  seise  qnousqae : 

Held,  that  such  enrolment  was  not  an  admittance  within  the  stamp  act  55  G.  3,  c  184,  which  laja 
a  daty  on  "  customary  estates  passing  by  surrender  and  admittance,  or  by  admittance  only, 
and  not  by  deed ;"  but  that  in  ease  of  alienation,  the  estates  passed  by  the  oonTeyance,  lieenaed 
by  the  lord;  and,  where  the  lands  descended,  the  heir  became  entitled  as  in  case  of  freehold; 
and,  oonsequently,  that  a  person  taking  as  heir  was  not  bound,  on  enrolment^  to  receiTe  a 
stamped  admittance  from  the  steward. 

Ejectment  for  lands  in  the  parish  of  Irthington,  Cumberland.  At  the  trial 
before  Hullock,  B.,  at  the  Spring  assises  for  Lancashire  (in  which  county  thia 
Court  had  directed  the  cause  to  be  tried)  1829,  a  verdict  was  taken  for  the  plain- 
tiff, subject  to  the  opinion  of  the  Court  upon  the  following  case : — 

The  Earl  of  Carlisle  is  lord  of  the  several  manors  with  and  parcel  of  the 
baronj  of  Gilsland  in  the  county  of  Cumberland,  whereof  the  manor  of  Irthiag* 
ton  is  one.  In  all  these  manors  the  freehold  of  the  customary  tenements  is  in 
the  lord,  and  the  mines  and  timber  belong  to  him.  There  are  about  500  tenants 
within  the  barony.  In  respect  of  each  tenement,  the  lord  is  entitled  to  an  an- 
cient customary  rent,  to  an  arbitrary  fine  of  two  years  improved  value,  or  alien- 
ation by,  or  death  of,  the  tenant,  and  to  a  fine  certain  of  twenty  times  the  anient 
rent  on  the  death  of  the  lord.  The  estates  pass  by  customaary  oonveyanoe  of 
bargain  and  sale,  with  the  license  of  the  lord  endorsed  thereon  by  his  steward. 

(A  copy  of  one  of  these  conveyances,  with  the  license  endorsed,  was  annexed 
to  the  case.  By  this  instrument  the  alienor  did  grant,  bargun,  sell,  alien,  and 
surrender  the  premises  therein  described,  the  customary  property  of  the  alienor, 
held  of  the  lord  as  parcel  of  the  manor  of  ^Brampton,  parcel  of  the  r*RQ/» 
barony  of  Gilsland,  at  the  will  of  the  lord,  according  to  the  custom  of  ^ 
the  said  manor,  at  the  ancient  yearly  customary  rent  of  6^.,  and  performance  of 
other  rents,  fines,  duties,  &e.  Habendum  to  the  only  proper  use  and  behoof 
of  the  alienee,  her  heirs  and  assigns  for  ever,  at  the  will  of  the  lord,  according 
to  the  custom  of  the  manor ;  yielding  and  paying  the  said  ancient  customary 
rent,  &c.  Covenants  for  title  to  grant  and  convey,  for  quiet  enjoyment,  and 
for  further  assurance.  The  endorsement  was,  '>  On  behalf  of  the  Kight  Hon. 
the  Earl  of  Carlisle,  I  hereby  license  and  allow  this  deed,  provided  the  same  be 
in  nowise  prejudicial  to  the  said  Earl,  his  heirs  or  assigns,  in  respect  of  any  fines, 
dues,  duties,  or  services,"  &e.,  '^  having  received  the  sum  of  8^.  3s.  as  the  fine  on 
this  alienation,  according  to  the  gmeral  custom  of  Gilsland.''  Signed  by  the 
steward.) 

Enfranchisements  within  the  barony  are  effected  by  deed,  wheiAy  the  lord 
bargains,  sells,  enfranchises,  releases,  and  confirms  the  premises,  to  have  and  to 
hold  freed  and  discharged  from  all  customary  tenures,  and  all  general  and  drop- 
ping fines,  and  all  payments  by  way  of  fine  for  admittance,  and  from  all  heriots, 
suits,  and  services,  except  suit  of  courts  and  suit  of  mills. 

A  court  is  held  twice  a  year,  at  which  the  tenants  of  the  barony  are  called  bj 
thd  roil,  and  proclamations  are  made,  in  case  of  death  iyr  alienation,  for  the  heiis 
or  new  tenants  upon  alienation  to  appear,  and  on  the  appearance,  the  names  of 
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such  tenants  are  entered  on  a  roll  kept  for  that  purpose  by  the  steward,  who 
receives  on  that  occasion  a  fee  of  Is.  in  respect  of  each  tenant ;  and,  on  aliei^ 
^^071  ation,  a  further  fee  of  5s.  is  paid  upon  '^'the  license  being  endorsed  by  the 

-^  steward  on  the  customary  conveyance.  « 

John  Towns  died  seised  of  two  customary  tenements  (for  which  this  ejectment 
was  brought)  in  the  manor  of  Irthington,  and  was  succeeded  by  the  defendant^ 
William  To?ms,  his  brother  and  customary  heir.  At  a  court  duly  held  on  the 
28th  of  October,  1828,  proclamation  was  made,  calling  upon  W.  Towns,  cus- 
tomary heir  of  J.  T.,  to  come  in  and  be  admitted  to  two  customary  tenements, 
whereof  J.  T.  died  seised,  according  to  the  custom  within  the  manor  of  I.,  of  the 
yearly  customary  rents  of  2s.  4<i.,  £c.,  otherwise  the  same  would  be  seised  into 
the  hands  of  the  lord  for  default  until  an  heir  should  come  in.  .  The  defendant 
appeared,  acknowledged  that  he  was  the  customary  heir,  and  claimed  to  be  en- 
titled to  the  tenements.  The  steward  tendered  to  him  a  written  admittance  on 
a  stamp,  and  required  him  to  be  admitted  thereby.  The  defendant  refused  to 
take  that  or  any  written  admittance  on  a  stamp,  but  was  willing  to  have  his  name 
enrolled,  and  tendered  the  steward  a  shilling,  the  customary  fee  upon  enrolment. 
For  the  defendant's  refusal  to  take  a  stamped  admittance,  the  lord  seized  the 
tenements  quousque.  Such  admittances  were  prepared  by  the  steward  in  1826, 
but  it  did  not  appear  that  they  had  ever  been  used  before  that  time,  either  on 
death  or  alienation.  The  jury  found  that  by  the  ancient  custom  of  the  manor 
new  tenants  on  death  or  aUenation  were  not  bound  to  do  anything  more  than 
appear  and  have  their  names  enrolled,  paying  Is.,  in  order  to  become  customary 
tenants.  The  case  was  now  argued  by 
*5881        ^'^be  AUornt^' General  for  the  lessors  of  the  plaintiff.     A  written  ad-- 

^  mittance  on  a  stamp  was  necessary  to  complete  the  defendant's  title.  Bj 
statute  48  G.  3,  c.  149,  sched.  part  1,  a  stamp  duty  is  imposed  upon  instruments 
relating  to  ''  copyhold  estates  and  customary  estates  passing  by  surrender  and 
admittance,  or  by  admittance  only,  and  not  by  deed:''  a  duty  is  also  laid  on  such 
instruments  in  the  same  terms,  in  55  G-.  3,  c.  184,  sched.  part  1 ;  and  by  sect.  83 
of  48  G.  3,  c.  149  (which  is  kept  in  force  by  the  subsequent  act),  the  steward  ia 
obliged  in  all  cases  of  surrenders,  admittanoes,  and  voluntary  grants  of  or  to  any 
copyhold  or  customary  lands,  taken  or  made  in  court,  to  make  out  a  copy  of  court 
roll  of  such  surrender,  admittance,  &o.,  duly  stamped  according  to  the  act  and 
deliver  the  same  to  the  party  entitled,  who  (by  sect  34)  may  be  required  to  pay 
the  stamp  duty  before  tne  surrender  shall  oe  accepted  or  admittance  granted. 
The  question,  therefore,  in  this  ease  is,  whether  the  estates  for  which  the  action 
is  brought  pass  by  deed  or  by  admittance.  They  pass  by  admittance.  The 
finding  of  the  jury  sufficiently  shows  this.  The  bargain  and  sale  annexed  to  the 
case  shows  that  the  lands  are  held  at  the  will  of  the  lord,  according  to  the  custom 
of  the  manor.  The  freehold  is  in  him  :  he  has  the  trees  and  the  mines.  His 
license  is  necessary  for  lands  to  be  conveyed  by  bargain  and  sale ;  and  parties,  to 
become  customary  tenants,  are  obliged  to  have  their  names  enrolled,  paying  a  fee 
to  the  steward.  That  is  in  fact  the  admittance.  By  the  mere  execution  of  a 
deed,  without  admittance,  nothing  would  pass.  The  property  will  sometimes 
pass  from  one  owner  to  another  without  deed,  and  then,  if  there  were  no  stamp 
*5Sdl  ^^  admittance,  the  duty  would  be  altogether  lost.     Wherever  '^it  is 

-'  necessary  to  the  passing  of  the  estate  that  there  should  be  an  admittance, 
to  be  notified  by  something  in  writing,  there,  by  the  acts,  a  stamp  is  necessary. 
[Lord  Tente&den,  C.  J.  The  tenant  here  does  not  go  to  be  admitted  in  order 
to  perfect  his  estate.  He  has  a  title  by  descent  against  every  one  but  the  lord.] 
An  enrolment  is  necessary^  and  that  is  a  registration  of  the  fact  of  admittance. 
[LoTd  Tenterden,  C.  J.  Then  in  case  of  alienations  in  these  manors,  where 
there  is  a  deed,  two  stamps  will  be  necessary,  for  the  deed  and  for  the  admit- 
tance.] It  may  be  so.  That  is  an  accidental  inequality  which  the  legislature 
did  not  foresee.  The  question  is,  whether  the  Court  can  say  that  that  which 
takes  place  before  the  steward  at  the  time  of  enrolment,  is  not  an  admittaoice. 
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[Lord  Tenterden,  C.  J.  The  duty  is  imposed  by  the  stamp  act  in  the  caae  of 
«  customary  estates  passing  by  sorrender  and  admittance,  or  by  admittance  only, 
and  not  by  deed."']  The  estate  here  passes  wholly  by  admittance.  The  pro- 
ceeding before  the  steward  is,  in  effect,  a  new  grant.  [Littledale,  J.  There 
can  be  no  new  grant  in  this  manor.  The  lord  never  grants  at  all ;  the  property 
always  remains  in  him,  as  a  kind  of  perpetual  trustee.]  If  not  a  grant,  it  is  a 
consent. 

CrenweU,  for  the  defendant,  was  stopped  by  the  Court. 
'  Lord  Tenterden,  0.  J.  I  am  of  opinion  that  these  tenements  do  not  bSL 
within  the  description  in  the  schedule,  of  customary  estates  passing  by  admittance 
only,  and  not  by  deed.  It  is  found  in  the  case  that  the  tenements  on  this  manor 
do  pass  by  customary  conveyance  *of  bargain  and  sale.  It  appears  to  p^cQA 
me  that  the  legislature  intended  to  lay  a  &e  on  the  transfer  of  copyhold  ■- 
and  customary  property,  when  affected  by  deed  of  whatever  description,  or  by 
matter  of  record  \  in  the  one  case  the  stamp  is  imposed  on  the  deed  ;  in  the  other, 
where  a  surrender  or  admittance  takes  phue  and  is  recorded  in  Court,  the  stamp 
is  laid  upon  the  copy  of  the  court-roll,  to  be  delivered  to  the  party  endtled.^a) 
But  in  the  present  case,  the  property  did  not  pass  by  deed,  the  defendant  taking 
as  heir  to  his  brother )  nor  £d  it  pass  by  matter  of  record.  There  was  simply 
an  act  in  court;  nothing  was  recorded.  Here,  therefore,  is  no  writing  upon 
which  a  stamp  can  be  imposed  conformably  to  the  act  of  parliament  ]  and  con- 
sequently I  see  no  ground  for  saying  that  a  stamp  was  necessary  here,  more  than 
in  the  case  of  freehold  property  passing  by  descent. 

Littledale,  J.  The  schedule  lays  the  duty  on  estates  which  pass  by  sur- 
render and  admittance,  or  admittance  only,  and  not  by  deed  \  excluding  the 
latter  case  for  a  very  good  reason,  viz.,  that  where  there  are  deeds  the  revenue  is 
already  provided  for.  The  tenure  in  these  manors  is  peculiar.  It  is  not  to 
hold  merely  according  to  the  custom  of  the  manor,  as  is  generally  the.  case  with 
such  estates  in  the  north  of  England,  but  at  the  will  of  the  lord,  according  to 
the  custom  of  the  manor :  it  is  a  customary  estate  of  inheritance  at  will ;  it  is 
alienated  by  customarv  bargain  and  sale,  with  the  license  of  the  lord  endorsed; 
and  it  passes  by  the  deed  only,  without  admittance.  At  the  courts,  which  are 
^held  twice  a  year,  proclamation  is  made  for  heirs  or  alienees  to  appear,  piigni 
and  their  names  are  then  enrolled ;  but  this  is  not  an  admittance,  it  is  ^ 
only  a  notification  of  the  change  of  tenants.  In  case  of  alienation,  the  title  is 
complete  on  execution  of  the  bargain  and  sale,  and  license  from  the  lord ;  and 
where  the  lands  pass  by  descent,  they  vest  in  the  same  manner  as  freehold  pro- 
perty. 

Parke,  J.  I  think  the  defendant  is  entitled  to  judgment  on  the  construction 
of  the  stamp  act,  inasmuch  as  these  estates  do  not  come  within  either  the  general 
description  in  the  schedule,  of  customary  estates  passing  by  admittance  only  and 
not  by  deed,  or  any  of  the  particular  descriptions  which  rollow.  Whether  the 
proceeding  before  the  steward  operates  in  any  way  as  an  admittance  or  not,  it  is 
unnecessary  to  decide. 

Taunton,  J.  It  appears  to  me  that  these  estates  pass  by  deed,  and  that  the 
proceeding  in  court  is  only  so  far  an  admittance  as  it  denotes  that  the  lord  has 
accepted  the  party  for  a  tenant.  It  is  a  strong  argument  against  the  view  of  the 
statute  contended  for  by  the  lessors  of  the  plamtiff,  that,  according  to  their  con- 
struction, the  duty  on  admittance  would  attach  where  the  alienation  takes  place 
by  deed,  and  so  two  stamps  would  be  required  on  the  same  transfer.  I  think  no 
duty  is  payable  on  the  kind  of  enrolment  stated  in  this  case. 

Postea  to  the  defendant. 

(a)  48  G.  3,  0.  149,  i.  S3. 
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»M>o-i  *GASHEB  V.  HOLMES,  Clerk  to  the  Commissionen  of  ABUNDEL 
"'^^J  Port.    JmmZ. 

An  aet  for  keeping  in  repair  a  barbonr,  imposed  certain  dntiet  enumerated  in  a  aohednle  annexed, 
on  goods  exported  and  imported.  Li  the  aohednle,  under  the  bead  ''metals/'  certain  specified 
duties  were  imposed  on  copper,  brass,  pewter,  and  tin ;  and  on  all  otkervuiaU  not  enumerated, 
for  erery  10^  ralue  lOcL:  Held,  that  the  latter  words  did  not  include  ^old  and  silver;  and, 
therefore,  that  Uie  eommissioners  were  not  entitled  to  demand  for  specie  or  bullion,  lOd.  for 
every  lOi.  Talne. 

This  action  was  brought  by  the  plaintiff  to  recoyer  from  the  commissioners  of 
Amndel  Port,  who  Were  saed  in  the  name  of  their  clerk  pursuant  to  the  act  of 
parliament  hereinafter  mentioned,  the  sum  of  750^.  as  money  had  and  received 
by  them  to  the  plaintiff's  use.  At  the  trial  before  Bayley,  J.,  at  the  Spring 
assizes  for  the  county  of  Sussex  1830,  the  learned  Judge  directed  a  nonsuit  to 
be  entered,  giving  the  plaintiff  liberty  to  move  to  enter  a  verdiot  for  the  above* 
mentioned  sum.  On  motion,  in  Easter  term,  to  enter  such  verdict,  this  Court 
directed  a  case  to  be  stated,  the  facts  of  which  were  as  follows : — 

In  September  1829,  his  majesty's  frigate  Druid  arrived  off  Portsmouth,  having 
on  board  a  quantity  of  gold  and  silver  in  doubloons  and  dollars,  bar  gold,  bar 
silver,  and  plate,  which  she  had  conveyed  from  parts  beyond  the  seas  to  this 
country  on  account  of  several  merchants  resident  in  London,  and  which  amounted 
in  value  to  273,091^.  8«.  bd. 

The  plaintiff  was  employed  by  the  captain  of  the  Druid  to  convey  the  above- 
mentioned  gold  and  silver  from  Portsmouth  to  London,  and  deliver  it  at  the  bul- 
Hon-offioe  in  the  Bank  of  England,  which  is  used  by  merchants  as  a  place  of 
deposit  for  the  precious  metals.  The  plaintiff,  having  received  the  gold  and 
silver  on  board  of  a  sloop  belonging  to  him,  called  the  Elizabeth,  conveyed  it 
^Tu^o-i  firs^  to  Portsmoutn,  and  thence  into  Little  ^Hampton  Harbour,  in  the  port 
-'  of  Arundel.  On  his  arrival  there  he  transhipped  it  from  the  sloop  Eliza* 
beth  into  bar^s,  for  the  purpose  of  having  it  conveyed  to  London  by  inland 
navigation.  The  commissioners  of  Arundel  Port  demanded  from  him  the  sum 
of  787^.  10«.  as  the  dues  payable  to  them  on  the  cargo,  by  virtue  of  an  act  of 
the  6  G.  4,  c.  clzz.(a)    The  plaintiff  resisted  the  demand )  whereupon  the  cargo 


^f-qj^l  was  seized  and  detained  '^by  the  commissioners,  and  he,  in  order  to  relieve 
-*  it  from  detention,  was  obliged  to  pay  the  sum  demanded,  which  he  did 

(a)  It  enacts,  that  from  and  alter  the  1st  of  July,  1825,  there  shall  be  paid  to  the  commissioners 
the  scTeral  dnUes  contained  and  set  forth  in  the  schedule  annexed,  for  all  snch  goods,  wares,  articles^ 
matters,  or  things  therein  enumerated,  which  shall  be  exported  or  imported,  Uid  on  board,  landed, 
or  discharged  out  of  any  ship  or  yessel  in  the  said  port  of  Arundel ;  and  for  all  goods  not  therein 
enumerated,  there  shall  be  paid  one  twelfth  part  of  what  the  usual  freight  is,  or  shall  hereafter 
be,  from  London  to  the  port  of  AmndeL    In  the  schedule  the  following  duties  are  imposed : — 

Coppaiiy  New  ......       per  Cwt 

Old  ......        per  Cwt 

Iroh,  In  Bars  or  nnwrought,  Ac  ....        p«r  Ton 

Irovwarb  of  all  Descriptions  ....        p«r  Cwt. 

Lkad  .......       per  Cwt 

Medals  .....  Ten  Pounds  Value 

Mbtal,  Cast  .....  per  Ton 

Copper  or  Brass,  unwronght  ....        per  Cwt. 

Copper  or  Brass,  wrought  ....        per  Cwt. 

Pewter,  wrought       ......        per  Cwt. 

Old  Pewter  ......        per  Cwt. 

Tin  .......        per  Cwt. 

And  on  all  other  Metals  not  enumerated,  for  eveiy  Ten  Pounds  Value 
Plated  Goods  ....  Ten  Pounds  Value 

Stebl  and  Stexl  Ware  ...  Ten  Pounds  Value 

Stones,  Paving  .....  100  Feet 

Portland,  Purbeck,  or  other  Stone  need  for  building  -        per  Ton 

Bolder  or  Flint  Stones  .....        per  Ton 

Chalk  Stones,  rough  and  hewn         ....        per  Ton 

Great  Millstone         ....... 

Small  Millstone        .  ..... 

Stone  or  Stone  Work,  not  otherwise  enumerated         Ten  Pounds  Value 
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under  protest,  and  afterwards  brought  the  present  action  against  the  oommiasioii- 
ers  to  recover  it  baok.  The  questions  for  the  opinion  of  the  Court  were,  whethef 
the  commissioners  were  entitled  to  the  sum  of  787/.  10s,  as  dues  payable  upon 
the  said  cargo  by  virtue  of  the  act;  or  whether  the  sum  of  37/.  10s.,  being  one 
twelfth  part  of  what  the  usual  freight  then  was  frcMu  London  to  the  port  of 
Arundel,  was  all  that  they  were  entitled  to  in  respect  of  the  same. 

Sir  James  Scarlett  for  the  plaintiff.  The  legislature  did  not  mean  to  indude 
in  the  schedule  the  articles  of  which  this  cargo  consisted.  They  do  not  oome 
under  the  head  of  "  cast  metal,"  for  that  applies  only  to  metal  thrown  in  a 
mould ',  nor  of  "  all  other  metals  not  enumerated."  It  is  a  thing  unknown  to 
impose  a  duty  on  the  precious  metals.  It  is  a  good  rule  of  construction  thai 
where  an  act  of  parliament  begins  with  words  which  describe  things  or  persons 
of  an  inferior  degree,  and  concludes  with  general  words,  the  genend  words  shall 
not  be  extended  to  any  thing  or  person  of  a  higher  degree.  Archbishop  of  Canter- 
bury's case,  2  Co.  46  a.  Here  under  the  head  **  metius  "  in  the  schedule,  copp^j 
brass,  and  tin  are  specifically  enumerated.  Then  follow  the  general  words,  all 
other  metals.  According  to  the  rule  in  the  case  just  cited,  gold  and  silver  will 
not  be  included  in  these  words.  Besides,  gold  and  silver  are  never  designated 
in  acts  of  parliament  <^  metals,"  but  as  the  precious  metals,  bullion,  or  specie. 
Plated  goods  are  ^specified  after  the  head  of  "  all  other  metals,"  and  are  1^595 
subjected  to  the  same  duty.  This  shows  that  they  were  not  considered  ^ 
as  included.  The  same  observation  applies  to  ''steel  and  steel  ware."  Li 
another  part  of  the  schedule,  under  the  head  ** stones"  duties  are  imposed  for 
flint  stones,  for  chalk  stone,  rough  and  hewn,  and  for  stone  or  stonework  not 
enumerated.     Would  this  last  denomination  include  precious  stones  ? 

Tkesiger,  catUrd.  The  single  question  is,  whether  the  commissioners  }iad  a 
right  to  charge  lOd,  tor  every  10/.  value  of  the  cargo ;  and  that  depends  upon 
this,  whether  gold  and  silver  are  included  in  the  wonls  ''all  other  metals  not 
enumerated."  It  is  said  that  gold  and  silver  have  a  specific  denomination  in 
acts  of  parliament,  but  that  denomination  is  not  so  appropriated  that  they  cannot 
be  expressed  by  any  other.  Gold  and  silver  are  clearly  metals,  and  to  exclude 
them  would  be  to  prevent  the  operation  of  the  words  "all  other  metals."  It  is 
admitted  in  the  cause  that  some  duty  is  payable  on  the  cargo,  and  this  disposes 
of  part  of  the  argument  on  the  other  side.  It  is  said,  however,  that  the  datj  is 
to  be  only  one  twelfth  part  of  the  usual  freight  from  Arundel  to  London.  But 
these  words  apply  to  ffoods  not  enumerated ;  a&d  surely  it  is  doing  more  violoioe 
to  ordinary  expression  to  say  that  gold  and  silver  are  eomprehended  within  the 
term  ^^ goods/'  than  within  the  term  ^*  metals."  It  is  undoubtedly  a  rule  of 
construction  that  an  act  of  parliament  which  ^eats,  in  the  outset,  of  things  or 
persons  of  an  inferior  nature,  cannot  by  subsequent  general  words  be  extended 
to  those  of  a  superior.  But  there  is  no  fixed  scale  of  value  for  the  metals.  A 
scarcity  of  any  one  might  raise  '*'its  value  to  that  of  the  precious  metals,  rt^oa 
There  is  no  certain  enumeration  of  metals  of  inferior  value  in  the  schedule,  i- 
One  hundred  weieht  of  copper  or  brass  wrought  may  be  m^^  valuable  than  10/. 
worth  of  gold  or  silver.  The  rule  as  to  particular  enumeration  of  inferior  things, 
followed  by  general  words,  cannot  apply,  for  what  metab  are  there  lower  than 
those  enumerated  ? 

Lord  Tenterden,  C.  J.  I  think  the  words  "aU  other  metals"  in  this  act 
of  parliament  must  be  understood  in  their  ordinarv  and  popular  sense ;  and  in 
that  sense  they  certainly  do  not  include  gold  and  silver.  They  are  never  Bpoken 
of  in  popular  language  as  metals,  but  as  the  precious  metals.  That  being  so,  the 
commissioners  were  not  entitled  to  demand  787/.  10s.  as  dues  payable  on  this 
cargo,  and  the  plaintiff  is  entitled  to  have  the  verdict  entered  for  750/. 

LiTTLEDALE,  J.  Undoubtedly,  gold  and  silver  are,  strictly  speaking,  metals; 
but  as  articles  of  commerce,  they  are  never  so  spoken  of  as  metals,  but  are 
described  by  name,  or  as  the  precious  metals.  The  question  is,  whether  thej 
are  included  under  the  word  metals  in  the  schedule  of  this  act  of  parliament. 
The  articles  upon  which  the  duties  are  imposed  are  arranged  alphabetically,  and 
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iron,  copper,  and  lead  occur  before  the  word  '' metal"  but  the  precoons  metab 
are  not  mentioned  in  the  schedule,  either  before  or  after  that  word.  Under  the 
head  metedy  the  only  pure  metal  (of  ordinary  ooonrrence)  not  before  mentioned^ 
is  tin ;  for  brass  and  pewter  are  alloys  or  compound  metals.  Then  after  the 
enumeration  of  the  pure  metals,  and  after  the  mention  of  brass  and  pewter, 
^^Q71  ^^^^  follow  the  words  aii  other  metaU  *fuit  enumerated,  I  have  no  doubt 
-I  that  those  words  do  not  include  gold  and  silver,  but  refer  to  metals  ejus* 
dem  generis  with  others  previously  mentioned  under  the  head  "  metal ;"  and  the 
metabi  ejusdem  generis,  and  not  already  enumerated,  can  only  be  compound 
metalii,  and  what  were  formerly  called  semi-metals.  The  plaintiff,  therefore,  ia 
entitled  to  judgment. 

Pabkk,  J.  The  word  ^'  metals,"  taken  in  its  ordinary  sense,  does  not  include 
the  precious  metals,  and  I  am  of  opinion  that  that  word  must  be  understood  in 
its  ordinary  sense  in  the  schedule  of  this  act  of  parliament.  And,  according  to 
the  rule  which  has  been  referred  to,  I  think  the  general  words  following  the  par* 
ticular  enumeration  in  the  schedule,  must  be  taken  here  as  referring  to  an  infe- 
rior class  <^  metals,  such  as  bell-metal,  Queen's  metal,  Ac.  Besides  it  is  a  good 
rule  of  construction  that  where  a  charge  is  to  be  imposed  on  the  subject,  it  ought 
to  be  done  in  clear  and  unambiguous  language,  and  as,  at  all  events,  it  is  not 
clear  that  gold  and  silver  are  included  in  the  word  "  metals,"  upon  that  ground, 
as  well  as  the  others  mentioned,  I  should^be  of  opinion  that  Uie  plaintiff  was  not 
bound  to  pay  the  sum  claimed  by  the  commissioners. 

Taunton,  J.  I  think  that  the  words  ''  metals  not  enumerated,"  mean  metals 
ejosdem  generis  with  those  previously  mentioned,  and  not  the  precious  metaJs. 

Judgment  for  the  plaintiff. 


♦598]  *SAFFERT  t;.  JONES.    June  3. 

It  is  a  good  defenoe  to  tm  MsCioD  iigaiiiat  a  ilMriff  or  gaolor  for  an  eeoape,  that  bo  discbarg^d  the 
prisoner  from  cufftody  by  rirtue  of  an  order  of  the  insoWent  debtort*  oonrt;  be  need  not  show 
tiiat  the  proeeediags  upon  which  the  order  is  grounded  were  properly  taken,  or  that  the  intoJU 
Tent  was  within  the  walls  of  a  prison  when  ho  petitioned  for  his  discharge. 

This  was  an  action  against  the  marshal  for  suffering  the  escape  of  one  Stephen 

Taylor,  a  prisoner  in  execution.     Plea,  that  whilst  Taylor  was  in  the  defendant's 

custody,  he  exhibited  his  petition  to  the  court  for  the  relief  of  insolvent  debtors, 

by  which  court  it  was  ordered,  that  Taylor  should  be  discharged  from  the  custody 

of  the  marshal,  as  to  the  detainer  of  the  plaintiff,  at  the  expiration  of  nine 

calendar  months,  to  be  computed  from  the  11th  of  July,  1829,  the  time  of  filing 

the  petition ;  and  that  for  so  discharging  him  from  custody  as  to  the  detainer,  the 

said  order  should  be  the  defendant's  warrant ;  that  the  defendant  detained  Tay« 

lor  in  custody  for  nine  months,  and  at  the  expiration  thereof  discharged  him. 

Replication,  that  before  the  expiration  of  the  nine  calendar  months,  to  wit,  oUf 

&c.,  Taylor  being  in  custody  of  the  defendant  at  the  suit  of  the  plaintiff  for  a 

Bum  exoeeding  lOOZ.,  and  not  exceeding  800/.,  exhibited  a  petition  to  the  Court 

of  King's  Bench,  praying  to  be  discharged  out  of  custody  pursuant  to  the  Lords' 

Act,(a)  and  thereupon  we  Court  of  King's  Bench  granted  a  rule  calling  on  the 

plaintiff  to  show  cause  why  Taylor  should  not  be  discharged  out  of  custody ;  that 

the  sum  due  to  the  plaintiff  was  inserted  in  the  schedule  filed  by  Taylor  in  the 

insolvent  debtors'  court,  as  a  debt  due  by  him  (Taylor)  to  the  plaintiff,  and  was 

*5991  ^^^^^  i^  ^^®  order ;  and  that  by  means  of  the  ^premises,  Taylor,  before 

^  the  escape,  waived  all  benefit  and  advantage  of  the  said  order  for  his  diih 

charge,  and  elected  to  take  and  have  the  benefit  of  the  Lords'  Act.     It  them 

stated  that  Taylor  was  brought  up  to  the  Court  of  King's  Bench,  and  that  the 

plaintiff  thereupon  insisted  upon  Taylor  being  detained  in  prison  at  his  suit,  and 

(a)  83  G.  3,  0.  38,  extended  by  38  G.  3,  e.  5. 
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agreed  to  allow  him  8i.  6d.  per  week  for  such  time  as  Taylor  should  oontinue  in 
prison  in  ezeoution,  upon  which  Taylor  was  remanded  to  the  custody  of  the  mar- 
shal ;  that  the  plaintiff  paid  the  sixpences  regularly ;  but  that  the  maishal  allowed 
Taylor  to  escape.  To  this  replication  there  was  a  general  demurrer.  The  case 
was  now  argu»i  by 

Campbell  in  support  of  the  demurrer.  The  replication  is  bad.  The  quesdon 
raised  by  the  pleadings  is,  whether  an  order  of  the  insolvent  debtors'  court  for 
the  discharge  of  Taybr  at  the  end  of  nine  months  is  superseded  by  the  pro- 
ceedings alleged  to  haye  taken  place  under  the  Lords'  Act.  Now,  the  insolrent 
debtors'  act,  7  Ot.  4,  c.  57,  s.  &4,  enacts,  that  persons  who  have  already  taken 
the  benefit  of  the  insolvent  act,  and  uncertificated  bankrupts,  shall  not  be  entitled 
to  relief  except  in  certain  cases;  but  it  says  nothing  of  persons  who  have  availed 
themselves  of  the  Lords'  Act.  [Lord  Tenteeden,  C.  J.  How  can  the  pro- 
ceedings under  the  Lords'  Act  affect  the  order  of  the  insolvent  court  ?  Taylor 
was  brought  up  under  the  Lords'  Act,  and  was  remanded  by  the  Court  of  King's 
Bench,  upon  the  creditor's  undertaking  to  pay  the  sixpences.  How  does  that 
supersede  the  authority  of  the  insolvent  court  ?  The  plaintiff  could  not  deprive 
Taylor  of  the  benefit  of  the  act,  if  he  was  entitled  to  it  by  that  order.] 

*FolleU,  corUrd,     The  two  acts  of  parliament  are  inconsistent.     He  pcgAn 
was  discharged  under  the  Lords'  Act,  on  making  an  assignment  of  his  ^ 

Property.  [Lord  Tenterdsn,  C.  J.  .He  had  assigned  sll  his  property  already, 
'he  foundation  of  the  proceedings  here  failed  :  he  nad  nothing  to  assign.  This 
Court  does  not  remand  for  any  given  time.]  As  long  as  the  sixpences  are  paid. 
^LoRD  Tentebden,  C.  J.  The  plaintiff  cannot,  by  his  interference,  deprive  the 
insolvent  debtor  of  the  benefit  he  is  entitled  to  by  the  provisions  of  the  act  for 
relief  of  insolvent  debtors.  We  have  no  doubt  on  that  point.]  Then,  the  plea 
is  bad,  because  it  does  not  show  that  Taylor  was  in  actual  custody  te^i^m  the 
walls  of  a  prison  at  the  time  when  he  petitioned  for  his  discharge ;  and  if  he 
was  not,  the  insolvent  court  had  no  jurisdiction ;  for  the  act  7  G-.  4,  c.  57  (sects. 
10  and  12),  sives  jurisdiction  to  that  court  to  discharge  such  persons  only  as  at 
the  time  of  the  petition  are  in  lawful  custody  within  the  walls  of  any  prison. 
It  was  incumbent  on  the  defendant,  who  seeks  to  avail  himself  of  the  judgment 
of  an  inferior  court,  to  show  by  his  plea  everything  necessary  to  give  that  court 
jurisdiction,  Turner  v.  Beale,  2  Ld.  Baym.  1262,  2  Salk.  521,  Ladbroke  v. 
James,  Willes,  199.  [Lord  Tenterden,  C.  J.  In  both  those  cases  the  plea  was 
by  the  party  discharged.]  That  is  immaterial.  For  the  order  is  no  authoritj  to 
the  gaoler  if  the  court  which  made  it  had  no  jurisdiction.  In  Cotterell  v.  Hooke, 
Dougl.  97,  and  Marks  v.  Upton,  7  T.  B.  805,  it  was  pleaded  that  the  defendants 
were  in  actual  custody  on  certain  days,  according  to  the  statutes  which  were 
there  in  question.  [Lord  Tenterden,  C.  J.  By  sect.  81  every  sheriff,  gaoler, 
&c.,  of  any  prison,  who  '*'shall  do  anything  in  obedience  to  any  order  of  ric^]^ 
the  said  court,  &c.,  shall  be  indemnified  for  whatsoever  shall  be  done  by  ^ 
them  respectively  in  obedience  thereto ;  and  if  any  action  of  escape,  &c.,  be 
brought  against  such  sheriff,  gaoler,  &c.,  for  performing  the  duty  of  his  office  in 
pursuance  of  that  act,  such  sheriff,  gaoler,  &c.,  may  plead  the  general  issue,  and 
give  this  act  and  the  special  matter  m  evidence.  That  provision  seems  to  be  an 
answer  to  this  objection.]  That  raises  the  same  point ;  for  the  order  must  be 
one  which  the  court  had  jurisdiction  to  make.  [Parke,  J.  The  le^slature 
could  never  have  intended  to  throw  upon  the  gaoler  the  onus  of  examinmg  into 
the  accuracy  of  all  the  previous  proceedings,  and  that  the  prisoner  should  be 
detained  until  such  examination  had  been  made.]  The  court  has  only  jurisdiction 
if  the  prisoner  be  confined  within  the  walls,  and  that  is  a  fact  which  must  be 
known  to  the  gaoler.  [Parke,  J.  He  would  not  necessarily  know  that  tbe 
prisoner  was  in  custody  at  the  time  when  the  petition  was  presented  to  the 
insolvent  court,  unless  he  also  knew  the  date  of  the  petition.  The  provision  that 
the  order  itself  should  be  an  indemnity  to  the  gaoler  is  for  the  benefit  of  the 
debtor.  If  the  order  was  bad  on  the  face  of  it,  the  case  might  be  different.] 
Lord  Tenterden,  C.  J.    I  am  of  opinion  that  the  plea  shows  enough  to 
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l>iing  the  defendant  within  the  protection  of  the  eighty-first  section ;  for  even  if 
tlie  insolvent  court  had  no  jurisdiction,  the  language  of  that  clause  is  sufficiently 
strong  to  make  the  order  of  the  court  a  protection  to  the  gaoler. 

LiTTLXDAu:,  J.y  concurred. 
^6021     *^'^^^^}  J-    ^®  express  purpose  of  this  section  seems  to  be,  to  make 
■^  the  order  of  the  court  in  itself  a  protection  to  the  gaoler. 

Taunton,  J.  The  argument  deduced  from  the  nature  of  an  inferior  court 
^vrould  be  unanswerable  were  it  not  for  this  eighty-first  section.  But  for  this 
section  the  gaoler  was  between  two  fires ;  if  he  did  not  discharge  the  prisoner 
pxirsuant  to  the  order  of  the  insolvent  court,  he  would  probably  be  liable  to  an 
action  by  him ;  if  he  did  discharge  him,  he  might  be  liable  to  an  action  for  an 
escape  at  the  suit  of  the  creditor.  This  section  was  framed  to  meet  that  diffi- 
culty. Judgment  for  the  defendant. 


IjOYERIDGE,  Clerk  to  the  Commissioners  under  certain  Acts  of  Parliament 
of  the  41st,  43d,  55th,  and  57th  of  GEO.  8,  v.  HODSOLL,  Esq.     June  3. 

The  metropolitan  paving  act,  57  G.  8,  o.  zzix.,  doea  not  give  the  oommiBsionen  authority  to  take 
nnder  their  jnrisdiotion,  or  to  make  a  rate  for  lighting  and  watching,  the  foo^aths  on  the  aide 
of  any  turnpike-road  within  the  jurisdiction  of  the  act     • 

Debt  for  5/.  12f.  6d,,  a  year  and  a  half  s  rates  for  repairing,  cleansing,  light- 
ing, and  watching  the  footways  of  a  certain  place  called  Haverstock  Hill,  in  the 
parish  of  St.  Pancras,  Middlesex,  from  Lady-day  1828  to  Michaelmas  1829,  in 
respect  of  two  houses  belonging  to  the  defendant,  situate  on  the  side  of  that 
footway.  At  the  trial  before  Lord  Tenterden,  C.  J.,  at  the  Middlesex  sittings 
after  Easter  term  1830,  a  verdict  was  found  for  the  plaintiff  subject  to  the 
opinion  of  this  Court  on  the  following  case : — 

^Qo-1  ^e  plaintiff  is  derk  to  the  commissioners  acting  '*^der  several  local 
-^  acts  of  parliament,  viz.  the  41  G.  3,  c.  oxxxi.,  43  Ot.  3,  c.  cxxxix.,  and  55 
G.  3,  o.  XXV.,  and  under  a  power  contained  in  the  general  metropolitan  paving 
act,  57  G.  3,  c.  xxix.  The  statute  41  G.  3,  passed  for  forminff,  paving,  cleans* 
ing,  lighting,  watching,  watering,  and  otherwise  improving  and  keeping  in  repair 
the  streets,  squares,  and  other  public  passages  and  places  made  and  to  be  made 
upon  certain  pieces  or  plots  of  ground  in  the  parish  of  St.  Pancras  in  the  county 
of  Middlesex,  belonging  to  the  late  Lady  Southampton,  now  the  estate  of  Lord 
Southampton.  The  43  G.  3  extended  the  powers  of  the  commissioners  to  cer* 
tain  other  small  plots  of  ground  in  the  same  parish,  repealed  the  power  of  mak- 
ing rates  given  by  the  41  G.  3,  and  directed  the  commissioners  to  make  new 
rates.  And  by  the  55  G.  3  further  powers  were  given  to  the  commissioners  as 
to  the  levelling  and  paving  of  new  streets,  &c.,  in  the  same  parish.  The  powers 
vested  in  the  commissioners  by  those  several  statutes  of  the  41,  43,  and  55  G.  8 
are  confined  to  certain  parts  of  the  estate  of  the  then  Lady  Southampton,  and 
extend  northward  as  far  as  Slip-Shoe  Lane  (which  is  at  some  distance  south  of 
the  point  where  the  Regent's  Canal  crosses  the  Hampstead  Eoad),  and  no  far- 
ther, except  as  they  may  be  extended  by  the  fifty-fourth  section  of  the  metropo- 
lis paving  act  as  hereinafter  mentioned. 

Part  of  the  estate  of  the  Dowager  Baroness  Southampton,  not  included  within 
the  powers  of  the  said  acts  of  parliament,  lies  on  the  north  side  of  the  Regent's 
Canal,  towards  tlaverstock  Hill,  and  terminates  at  the  south  side  of  a  lane  at 
the  foot  of  Haverstock  Hill,  about  150  or  200  yards  south  of  the  houses  of  the 
defendant  in  respect  of  which  he  is  rated.  Between  Slip-Shoe  Lane  aforesaid 
«^^-|  and  the  lane  at  the  foot  of  Haverstock  Hill,  '*'but  on  the  opposite  side  of 
-^  the  road|  there  is  a  considerable  space  belonging  to  other  persons. 

Y 
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But  tbe  material  statute  upon  which  the  question  in  this  cause  depends,  is  the 
Stat.  57  G.  S,  0.  xxix.(a) 

♦In  the  years  1826  and  1829,  two  acts  of  parliament,  7  G.  4,  c.  cxlii.,  r*gQ5 
and  10  O.  4,  c.  59,  passed  for  consolidating  the  trusts  of  the  several  turn-  ^ 
pike  roads  in  the  neighbourhood  of  the  metropolis  north  of  the  river  Thames. 
The  Hampstead  Road,  induding  that  part  of  it  called  Haverstock  Hill,  is  a 
public  turnpike  road  in  the  ninth  district,  described  in  the  act  10  O.  4,  c.  59 ; 
and  a  gate  stands,  and  toll  is  collected  from  all  persons  travelling  on  horseback 
or  in  carriages,  between  the  defendant's  premises  and  the  metropolis ;  and  the 
carriage  and  footways  are  entirely  cleansed  and  repaired  at  the  expense  and  under 
the  direction  of  the  parish  of  St.  Pftncras.  Before  the  passing  of  the  7  G.  4, 
c.  cxlii.,  the  Hampstead  Road,  of  which  Haverstock  Hill  is  a  part,  had  been 
under  the  management  of  the  Hampstead  and  Highgate  road  trust,  who  lighted 
and  watched  that  line  of  road.  After  the  passing  of  that  act,  at  Michaelmas 
1827,  the  commissioners  acting  under  that  trust  declined  continuing  any  farther 
to  watch  and  light  the  road  \  whereupon  several  of  the  inhabitants  of  that  dis- 
trict made  application  to  the  commissioners  acting  under  the  local  acts  of  41, 43, 
and  55  G.  3,  before  referred  to,  whose  district  was  and  is  contiguous  and  nearest 
to  Haverstock  Hill,  to  light  and  watch  the  said  road.  In  pursuance  of  such  ap- 
plieation,  a  meeting  of  tbe  commissioners  was  held,  and  it  was  there  ordered  and 
declared,  that  the  Hampstead  Road,  northward  of  the  Regent's  Canal  Bridge, 
and  within  the  parish  of  St.  Pancras,  should,  under  the  authority  of  the  57  0. 
3,  c.  xxix.,  s.  54,  be  included  within  their  jurisdiction.  The  commissioners,  in 
pursuance  of  such  resolution,,  immediately  commenced  lighting  and  watching  the 
footway  of  that  part  of  the  Hampstead  Road,  including  so  much  of  ♦Haver-  picgAg 
Stock  Hill  aa  lies  within  the  parish  of  St.  Pancras,  and  placed  laibps,  for  >- 
the  purpose  of  such  lighting,  on  the, outside  of  the  footway  next  to  the  carriage 
road.  The  last  lamp  put  up  in  that  line  of  footway  was  placed  at  about  150  or 
200  yards  from  the  defendant's  houses.  Such  lighting  and  watching  began  m 
October  1827,  and  were  continued  to  the  time  of  the  present  action.  The  foot- 
path of  Haverstock  Hill  is  not  paved,  except  in  front  of  the  doors  of  some  of 
the  houses.  The  rate  in  question  was  made  by  the  commissioners,  for  repairing, 
cleansing,  lighting,  and  watching  the  several  places  mentioned  in  the  acts  of  par- 
liament, over  which  they  claimed  jurisdiction  within  the  parish  of  St.  Pancras, 
including  the  same  line  of  footway  on  Haverstock  Hill,  upon  the  occupiers  and 

(a)  By  which  it  h,  among  other  things,  enacted,  "  that  in  ca«e  there  shall  he  in  any  P^^'^ 
within  the  jurisdiction  of  the  act,  any  streets  or  public  places  which  shall  not  have  been  included 
in  the  jurisdiction  of  the  commissioners  or  trustees,  or  other  persons  having  a  control  of  the  pave- 
ments therein,  by  virtue  of  any  local  act  of  parliament,  and  which  are  not  included  in  the  juris- 
diction of  any  other  paving  commissioners  or  trustees,  or  other  persons  by  prescription  or  by  any 
local  act  or  acts  of  parliament,  and  it  shall  appear  to  any  such  commissioners,  Ac,  to  be  expedient 
that  such  streets  or  public  places  should  be  included  within  their  jurisdiction  ;  then  it  shall  snd 
nay  be  lawful  for  any  such  commissioners,  Ac,  so  to  order  and  determine,  and  that  thereafter  wl 
and  every  such  streets  and  public  places  shall  be  from  thenceforth  included  within  the  jurisdiction 
of  such  commissioners,  Ac,  and  that  all  powers  and  authorities  of  such  commissioners,  or  trustees, 
or  other  persons  as  aforesaid,  and  of  their  surveyors,  officers,  and  servants,  and  also  the  powers 
and  provisions  of  the  local  act  of  parliament  for  such  parochiiU  or  other  district,  and  of  this  act, 
•hall  apply  and  extend  thereto  in  the  same  manner  as  if  such  streets  or  public  places  or  any  of 
them  had  by  virtue  of  the  said  local  acts  of  parliament  or  otherwise,  theretofore  formed  part  of  the 
parochial  district  within  the  jurisdiction  of  the  said  commissioners,  Ac,  and  by  such  local  actor 
otherwise  had  been  originally  included  therein :  But  provided  that  there  shall  be  more  than  one 
district  under  the  jurisdiction  of  separate  paving  commissioners,  Ac,  in  any  one  parish,  then  the 
powers  hereinbefore  given  to  the  commissioners,  Ac,  having  the  control  of  the  pavements  as  afore- 
oaid,  shall  and  may  be  exercised  only  by  the  commissioners,  Ac,  having  the  control  of  the  pave- 
ments in  that  particular  district,  within  any  such  parish,  whose  district  shall  be  contiguous  ur 
nearest  to  any  such  streets  or  public  places ;  or  in  case  they  shall  refuse  to  include  the  same,  and 
to  order  and  determine  as  aforesaid,  then  by  the  commissioners,  Ac,  having  the  control  of  ui< 
pavements  in  that  particular  district,  within  any  such  parish  as  doth  contain  the  greatest  numbff 
of  messuages  and  hereditaments  then  being  within  any  such  parish  as  aforisaid ;  and  may  ana 
■hall  not  be  exercised  by  any  other  commissioners,  Ac,  whomsoever."    And  in  sect  147  of  toe 
same  act  is  the  following  clause :  **  Provided  also,  and  be  it  flirther  enacted,  that  neither  this  ^ 
nor  any  enactment,  clause,  Ac,  herein  contained,  shall  extend  to  any  turnpike  road  or  to  any  pafj 
of  any  turnpike  road,  whether  the  same  shall  be  paved  or  unpaved,  now  being  in  any  parocbw 
or  other  district  within  the  jurisdiction  of  this  act,  but  that  the  same  shall  be  completely  aou 
•Diire^  exempted  therefrom,  anything  herein  oontained  to  the  contrary  notwithstanding.* 
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inhabitantfi  of  houses  within  the  juriadictioii  aforesaid.  The  statute  41  O.  3,  c. 
cxxxi.,  gives  the  fonn  of  action,  and  enables  the  commissioners  to  sue  and  be 
sued  in  the  name  of  their  clerk. 

Comyn  for  the  plaintiff.  The  question  is,  whether  the  commissioners,  bj  the 
57  G.  3,  c.  xxix.,  had  a  right  to  bring  Haverstock  Hill  within  their  jurisdiction 
for  the  purposes  of  lighting  and  watching,  and  to  make  a  rate  for  those  purposes 
on  persons  resident  there.  It  will  be  said  that  the  road  beinga  turnpike  road, 
is  by  sect.  147  expressly  exempted  from  their  jurisdiction.  JBut  here  the  rate 
is  for  lighting  and  watching  the  footways.  They  are  no  part  of  the  turnpike 
road.  [Pabke,  J.  Section  111  of  the  general  turnpike  act,  3  G.  4,  c.  126, 
authorizes  the  trustees  or  commissioners  under  that  act*  to  make  and  repair  cause- 
ways for  the  use  of  foot  txusengers  in,  upon,  or  on  the  sides  of  the  turnpike 
^^-1  roads,  as  they  shall  think  proper ;  and  by  '^'sect.  112  they  are  not  to  lay 
^  down,  continue,  repair,  or  maintain  B,nj pavement,  or  any  paved  or  pitched 
causeway  or  footpath  in,  upon,  or  at  the  side  of  any  turnpike  road  within  any 
town,  village,  or  hamlet.  If  the  commissioners  acting  under  the  57  G.  3,  c. 
xxixr,  take  this  footpath  into  their  jurisdiction,  they  take  from  the  trustees  under 
the  general  turnpike  act  the  option  given  to  them  of  repairing  the  footpaths.] 
The  turnpike  act  does  not  oblige  the  trustees  to  light  and  watch  :  those  duties 
are  distinct  firom  that  of  repairing.  The  jurisdiction  of  the  commissioners  under 
the  57  G.  3,  c.  xxix.,  extends  to  all  streets  and  other  public  places,  which  then 
were  paved  or  which  might  thereafter  be  so :  and,  therefore,  it  may  well  include 
these  footpaths. 

D.  Pollock,  contrd.  The  footpath  on  Haverstock  Hill  is  not  a  place  which  the 
commissioners  had  authority  to  take  within  their  jurisdiction  by  the  57  G.  3,  c. 
xxix.,  which  is  entitled  ''  An  Act  for  better  paving,  improving,  and  regulating 
the  streets  of  the  metropolis,  and  removing  and  preventing  nuisances  and  obstruc- 
tions therein  f  and  the  act  throughout  relates  to  the  pavement  of  those  streets. 
The  footpath  in  question  is  not  paved.  But  even  if  it  were,  sect.  147  contains 
a  special  exemption,  firom  the  operation  of  that  act,  of  all  turnpike  roads.  The 
footpath  is  part  of  what  was  a  turnpike  road,  and  what,  since  9  G.  4,  is  a  district 
road.  The  commissioners  acting  under  the  metropolitan  act  had,  therefore,  no 
jurisdiction  over  it. 

Lord  Tentebden,  C.  J.  On  referring  to  the  several  clauses  of  the  statute 
57  G.  3,  c.  xxix.,  I  am  of  (pinion  that  it  does  not  extend  to  any  street  or  public 
*fi081  P^^  "^which  was  not  paved  before  the  passing  of  the  act,  or  before  the 
^  commissioners  began  to  do  any  act  with  respect  to  it.  The  preamble 
recites, ''  that  many  of  the  streets  and  public  places  within  that  part  of  the  metro- 
polis therein  described,  and  including  the  parishes  of  St.  Pancras,  &c.,  are  divided 
into  parochial  and  other  districts,  and  are  paved,  repaired,  and  regulated  under 
the  direction  of  certain  commissioners  appointed  to  superintend  and  regulate  the 
same  in  each  of  such  parochial  or  other  districts,  by  virtue  of  certain  local  acts 
of  parliament ;  and  the  pavements  of  many  such  streets  and  public  phices  are 
often  in  a  state  dangerous  to  passengers ;  and  that  it  would  materially  tend  to 
the  remedying  of  such  defects  in  the  pavements  if  more  summary  means  of  com- 
pelling the  speedy  reparation  of  such  streets  and  public  places,  and  of  enforcing 
due  regulations  as  to  the  various  water  and  gas  companies  and  commissioners  of 
■ewers,  bv  whom  the  pavements  of  such  streets  and  public  places  have  been  fre- 
quently displaced ;  and,  also,  if  more  adequate  funds  and  authorities  were  given 
to  the  said  several  commissioners  having  the  superintendence  and  regulation  of 
the  pavements  of  such  streets  and  public  places ;"  and  it  is  then  provided,  that 
the  act  shall  extend  to  all  streets  and  public  places  which  were  then  paved,  or 
which  might  be  thereafter  paved,  within  (among  other  places  there  mentioned) 
the  parish  of  St.  Pancras.  The  second  section  provides  for  the  appointment  in 
parishes  of  surveyors  of  ike  pavements,  who  are  to  superintend  the  pavements ; 
and  by  sect.  6  housekeepers  are  to  give  notice  of  dangerous  or  defective  pavements 
to  the  surveyor,  and  he  is  to  cause  the  same  to  be  repaired.  The  tenth  and 
several  following  sections  contain  |irovisionB  calculated  to  remedy  the  evil  of  the 
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pavements  being  ^broken  up  by  water  companies,  gas  companies,  or  com- 
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missioners  of  the  sewers,  and  requires  notice  to  be  given  to  the  surveyor 
before  any  such  act  be  done,  and  the  consent  of  the  commissioners  to  be  obtained. 
Sect.  24  authorizes  the  midcing  of  such  rates  and  assessments  as  shall  be  neces- 
sary for  paving  or  repairing  the  pavement  of  the  streets  and  public  places  irithin 
the  district.  Every  one  of  these  sections  apply  to  streets  and  places  paved.  It 
seems  to  me,  therefore,  that  if  the  act  had  stopped  here,  the  footpath  in  question 
not  being  a  street  or  place  paved,  would  not  be  within  it.  But  by  sect.  147  it 
is  provided,  that  the  act  shall  not  extend  to  any  turnpike  road,  or  to  any  part  of 
any  turnpike  road,  whether  the  same  shall  be  paved  or  unpaved,  but  that  the 
same  shall  be  completely  and  entirely  exempted  therefrom.  The  footpath  in 
question,  which  was  part  of  a  turnpike  road  at  the  time  when  the  57  G.  3,  c 
xzix.,  passed,  is  within  the  proviso,  and  therefore,  as  well  as  for  the  reason  before 
given,  is  exempted  from  the  operation  of  the  act. 

LiTTLEDALE,  J.,  concurred. 

Parke,  J.  The  commissioners,  by  sect.  54,  have  the  power  to  take  certain 
places  therein  mentioned  into  their  jurisdiction.  The  place  in  question  was  not 
paved  when  the  act  passed,  nor  is  it  now ;  and  it  is  perfectly  clear  that  the  act 
is  confined  to  places  then  paved,  or  thereafter  to  be  paved ;  but  if  there  couH 
be  any  doubt  on  the  subject,  it  is  wholly  removed  by  sect.  147,  for  Haverstock 
Hill  is  and  was,  no  doubt,  a  turnpike  road.  It  is  said,  indeed,  that,  although 
the  body  of  the  road  be  a  turnpike  road,  the  footpath  is  no  part  of  it ;  but  I 
think  the  footpath  is  a  part  of  the  road,  and  I  have  already  ^ferred  to  pi^iQ 
a  clause  in  the  general  turnpike  act,  which  manifestly  shows  it  to  be  so.  ^ 

Taunton,  J.  The  authority  given  to  the  commissioners  by  sect.  64  is  con- 
fined to  streets  or  places  then  or  thereafter  to  be  paved ;  and  by  sect.  147  it  does 
not  extend  even  to  them  when  they  form  a  turnpike  road,  or  part  of  one. 
The  road  in  question  is  stated  to  be  a  public  turnpike  road,  and  the  footpath  is 
not  paved ;  but  it  is  said,  that  the  footpath  is  no  part  of  the  road.  To  that  I 
cannot  agree.  A  footpath  by  the  roadside,  included  within  the  hedge  or  fence 
of  the  road,  is  as  much  part  of  the  public  highway  as  that  which  is  travelled 
over  by  carriages.  The  111th  section  of  the  general  turnpike  act  referred  to  bj 
my  Brother  Parke,  shows  that  of  necessity  tne  footpath  must  form  part  of  a 
turnpike  road.  If  it  were  otherwise,  the  inconvenience  would  be  great  indeed : 
for  the  footpath  might  be  under  the  government  of  one  set  of  commissioners, 
and  the  carriage  way  of  another.  Judgment  for  the  defendant 
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The  act  9  Q.  4,  o.  41,  proyides,  that  no  person  (not  a  parish  patient)  shall  be  taken  into  any  hout 
for  the  reception  of  lunatics,  without  a  certificate  of  two  medical  praotiUoners,  conCainio^  cer- 
tain particulars.  Beet  SO  enacts,  that  any  person  who  shall  knofcinglv  and  toitk  iHte9tv»*^ 
deceive,  sign  any  such  certificate  untruly  setting  forth  such  particulars,  shall  be  guilty  of  ssiis- 
demeanor;  and  likewise,  that  any  physician,  surgeon,  Ac,  who  ehall  eign  any  such  eertificata 
without  having  vieited  and  pertonally  examined  the  patient,  shall  be  guilty  of  a  misdemcAnor. 

An  indictment  charged  that  the  defendant,  a  surgeon,  knawingly  and  untk  intention  to  deee*v^ 
signed  a  certificate  required  by  the  act,  withoHt  having  vitited  and  pereonalig  examined  w 
patient,  contrary  to  the  statute.  The  jury  negatived  the  intention  to  deceive,  and  found  UM 
defendant  guiltj,  subject  to  the  opinion  of  the  Court  upon  the  case : 

Held,  that  in  the  description  of  this  offence,  the  averment  of  intention  was  surplusage,  and  tbn 
such  unnecessary  matter  might  be  rejected,  as  well  in  ao  indictment  on  »  penal  statuts  u  » 
common  law. 

Indictment  on  9  G.  4,  c.  41,  s.  30.  The  act  directs  (a.  29),  that  no  pcrwn, 
not  being  a  parish  patient,  shall  be  received  into  any  house  for  the  reception  of 
insane  persons  in  England,  without  a  certificate  in  the  manner  required  bj  the 
not.  Section  30  provides  that  every  certificate  for  the  confinement  of  any  pe^ 
son  in  such  house  shall  be  signed  by  two  medical  practitioners  ''who  shall  bave 
separately  visited  and  personidly  examined  the  patient.''     It  then  prescribes  tb^ 
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several  pariicobin  to  be  stated  in  sach  oer^cate,  and  enacts  that  ''any  person 
who  fihadly  knfnoingfy  and  %oiih  ifUentUm  to  deceive,  sign  anj  such  certificate, 
untruly  ietdng  forth  any  iuch  particulars  required  by  this  act,  shall  be  deemed 
ffoilty  of  a  misdemeanor ;"  and,  after  two  other  clauses  (which  are  not  material), 
It  goes  on  to  provide  that ''  any  physician,  surgeon,  or  apothecary  who  shall  sign 
or  give  any  mch  certificate  without  having  vinted  and  personally  examined  the 
individual  to  whom  it  relates,  shall  be  deemed  to  be  guilty  of  a  misdemeaDor.'' 
The  indictment  stated  that  the  defendant,  being  a  surgeon,  did  unlawfully, 
hnowingly,  and  with  intention  to  deceive,  sign  a  certain  certificate  required  by 
the  act  (which  was  particularly  described  in  some  of  the  counts),  without  having 
^8121  ^^^'^^  ^^  personally  examined  the  ^individual  (not  being  a  parish- 
•^  patient)  to  whom  the  said  certificate  related,  against  the  form  of  the 
statute,  &c. 

At  the  trial  before  Lord  Tenterden,  0.  J.,  at  the  sittings  for  Middlesex  before 
Michaelmas  term  1830,  it  appeared  that  the  defendant  had  not  himself  seen  the . 
patient  for  a  considerable  time  before  the  certificate  was  signed,  but  that  his 
partner  visited  and  examined  her,  and  thereupon  signed  a  certificate,  containing 
the  various  statements  required  by  the  act,  and  sent  it  to  the  defendant,  who 
added  his  signature.  The  jury  negatived  any  intention  to  deceive,  but  found 
the  defendant  guilty,  subject  to  the  opinion  of  this  Court  upon  a  special  case, 
containing  what  is,  in  substance,  here  stated.  A  verdict  of  guilty  or  of  not 
guilty  was  to  be  entered  according  to  the  decision  of  the  Court.  The  case  was 
now  argued  by 

Ijaw  for  the  crown.     The  defendant  is,  in  fact,  found  guilty  of  an  offence 
against  the  latter  part  of  9  G.  4,  c.  41,  s.  30,  in  having  signed  a  certificate  of 
the  nature  there  mentioned  without  having  visited  and  personally  examined  the 
patient.     But  the  indictment  adds  that  he  did  so  knowingly  and  with  intention 
to  deceive,  and  this  the  jury  have  negatived.     The  question  is,  whether  this 
allegation  may  not  be  rejected  as  immaterial.     Where  the  law  forbids  a  thing  to 
be  done,  the  doing  it  wilfuUv,  though  no  corrupt  intention  be  charged,  is  a  com- 
plete offence.    This  is  laid  aown  by  Ashhurst,  J.,  in  Rex  v,  Sainsbury,  4  T.  R. 
451.     The  averment  of  intention  in  this  case  was  merely  formal ;  it  was  an 
unnecessary  statement  of  an  inference  of  law.     Where  the  act  is  indifferent  in 
*6131  ^^^^  ^^  ^  material  to  allege  and  prove  the  ^intention,  1  Stark.  Crim. 
-^  Pleading,  2d  edit  180;  but  not  otherwise.    The  intent  is  no  part  of 
the  statutable  definition  of  the  offence  for  which  the  defendant  was  indicted, 
though  it  is  of  another  and  distinct  offence  prohibited  in  the  same  section.     In 
Scofield's  case,  2  East's  P.  C.  1028,  the  defendant  was  indicted  for  having  laid 
combustibles  with  intent  feloniously  to  set  fire  to  a  house,  but  it  appearing  that 
the  house  was  in  his  own  possession,  so  that  his  burning  it  would  not  have  been 
felony,  the  Court  held  that  the  charge  of  k  felonious  intent  might  be  rejected  as 
surplusage,  and  the  defendant  convicted  of  having  done  the  act  with  intent  to 
commit  a  misdemeanor.     And  in  Rex  v.  Dawson,  Stark,  on  £v.  part  iv.  p.  1586, 
it  was  held,  that  a  part  of  the  intent  charged  being  negatived  by  the  jury,  that 
part  might  be  rejected,  and  the  defendant  convicted  on  the  remaining  portion  of 
the  charge.     So  in  this  case  the  allegation  of  intent,  if  objectionable,  may  be 
treated  as  surplusage. 

Flatt,  contrd.  The  averment  of  intention  is  erroneous,  and  cannot  be  rejected. 
When  an  indictment  is  framed  on  a  statute,  the  offence  must  be  so  charged  as 
to  come  within  the  definition  which  the  statute  furnishes.  This  indictment 
appears  to  have  been  designed  to  meet  the  first  penal  clause  of  sect.  30,  which 
tpplies  to  acts  committed  with  a  guilty  intent;  the  second  clause  is  referable 
only  to  acts  done  without  such  intent,  and  where  the  party  may  perhaps  suppose 
that  he  is  warranted  in  what  he  does.  [liord  Tenterdkn,  C.  J.  Can  a  man 
tell  a  falsehood  with  any  good  intent  ?  The  statute  in  this  clause  leaves  out  the 
*6141  ^^^  "  knowinsly  and  with  ^intention  to  deceive ;"  but  it  must  at  least 
-'be  within  a  mair  s  knowledge,  when  he  signs  a  certificate,  whether  he  hat 
visited  and  examined  the  patient  or  not.]  At  ail  events,  the  second  branch  of 
VoL-XXU.— 83  t2 
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the  section  is  meanl  to  deeoribe  a  dielinot  offence;  «nd  this  in^ctmenty  bj  the 
manner  in  which  the  intent  ia  charged,  lilies,  not  to  that  clanse,  bat  to  tht 
former,  and  to  the  offence  there  pointed  oat.  [Pabkb,  J.  Words  of  sarplnaige 
may  he  rejected  in  an  indictment  at  common  law ;  why  not  in  an  indictment  on 
a  statnto  ?]  It  b  hud  down  in  Foster's  Crown  Law,  pp.  423, 424,  that  "  indiet- 
mcnts  grounded  on  penal  statutes  most  pursue  the  statute  so  as  to  bring  the 
party  precisely  within  it ;  and  that  the  fullest  description  of  the  offence,  were  it 
even  in  the  terms  of  a  legal  definition,  would  not  be  sufficient  without  keepiiig 
close  to  the  words  of  the  statute." 

Lord  Tbntxbdsn,  C.  J.  Is  there  any  authority  for  saying  that,  if  an  indioU 
ment  on  a  statute  contains  matter  unnecessary  to  the  deseription  of  the  offence, — 
if  it  charges  the  statutable  offence,  and  something  more,  it  is  therefore  DOt 
maintalDable  ?  In  the  absence  of  such  authority  this  objection  must  fail.  U 
this  indictment  had  charged  the  defendant  with  having  certified  that  the  patient 
was  a  proper  person  to  be  confined,  whereas  he  did  not  bdieve  her  so  to  be,  er 
with  having  stated  in  his  certificate  any  other  particular  required  in  the  set, 
knowing  it  to  be  untrue,  the  ease,  upon  the  present  finding  of  the  jniy,  woaM 
have  been  different.  But  the  allegation  in  the  indictment  is,  that  he  signed  the 
certificate  without  having  visited  and  examined,  which  is  all  that  the  statute 
xequires  to  constitote  the  offence ;  and  that  charge  is  not  afl^ted  by  the  finding. 

^LiTTLKDALB,  J.  If  this  had  been  an  indictment  on  the  first  of  the  ptgTc 
clauses  in  question,  the  prosecution  would  have  fiuled,  because  in  that  ^ 
case  it  would  have  been  necessary  to  prove  the  intent ;  but  the  second  clause, 
upon  which  this  indictment  is  framed,  omite  the  words  "  knowingly  and  with 
intention  to  deceive ;"  nor  does  it  appear  necessary  that  they  should  have  beea 
introduced ;  for  a  man  who  signs  the  certificate  required  bj  this  act  withoat 
having  visited  the  patient,  must  do  so  knowingly,  and  an  intention  to  deceive 
miffht  reasonably  be  inferred.  It  is  said,  however,  that  if  the  words  "  knowingly 
and  with  intention  to  deceive"  are  introdnoed  in  charging  this  latter  offence,  tlM 
averment  must  be  proved ;  whereas  in  this  case  it  is  negatived  by  the  jury.  Bat 
if  such  words,  being  merely  surplusage,  might  be  rejected  in  a  commoo-lair 
indictment,  why  may  they  not  where  the  indictaiont  is  on  a  statato  ?  It  is  troe 
that  Mr.  Justice  Foster  says^  that  snch  indictments  must  pursue  the  stetnte,  so 
as  to  bring  the  party  precisely  within  it.  But  that  is  done  hwe,  only  an  addi* 
tional  averment  is  introduced ;  and  the  whole  qaestion  is,  whether  that  most 
necessarily  be  proved.     I  think  there  is  no  such  necessity. 

P^RKE,  J.  I  am  of  the  same  opinion.  The  particular  offence  which  is  the 
subject  of  the  second  clause,  is  charged  in  this  indictment,  only  a  eireumstanee 
is  added,  which  is  not  necessary  to  constitute  the  offsnce.  It  is  quite  clear  that 
that  may  be  rejected.  The  same  course  is  constantly  pursued  with  indiotments 
fer  murder  and  burglary,  where,  the  capital  charse  not  being  made  out,  a  part 
of  the  matter  alleged  in  the  indictment  is  passed  over,  and  a  conviction  takes 
place  upon  the  rest 

*Taunton,  J.  Two  species  of  misdemeanor  are  constituted  by  the  p^^^ 
twentieth  section* of  the  act.  To  the  offenoe  first  described,  knowledge  ^ 
and  an  intention  to  deceive  are  essential ;  but  the  second  clause  makes  it  a  sub- 
stantive offenoe  to  certify  without  having  visited,  independently  of  knowledge 
or  intention.  The  objection  to  this  indictment  on  the  latter  clause  is,  not  that 
the  offenoe  is  charged  with  less  fulne«s  than  wae  requisite,  but  with  more.  Bat 
if  the  averment  which  has  been  added  to  the  stetutory  description  of  the  offenee 
be  unnecessary,  there  is  no  reason  that  it  should  not  be  rejected.  A  man  maj 
be  convicted  of  manslaughter  on  an  indictment  for  murder,  and  of  larceny  oa 
an  indictment  for  burglary ;  and  where  an  assault  is  charged  with  certain  intenti, 
the  party  may  be  found  guilty  of  assaulting  with  only  One  of  the  intents  alleged. 
These  are  stronger  cases  than  the  present,  especially  the  first  two,  where  the 
words  rejected  imply  a  groat  aggravation  of  crime,  and  call  for  a  much  higher 
ponishment.  Judgment  for  the  crown. 
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The  EmOt  V.  The  Inhabitants  of  LLANGUNNOR. 


An  unfltamped  anl^ment  of  a  parish  apprentice  stated  that  D.  B.,  the  new  master,  in  oonsidera 
tioa  of  ZL  10«.  paid  hiu  by  H.,  the  old  master,  agreed  to  aeeept  the  apprentice,  Ao. :  Held» 
that  parul  cTidence  was  admissible  to  show  that  the  money  paid  on  the  assignment  of  (h« 
Apprentice  was  parish  money ;  and  therefore,  that  the  instrnment  did  not  require  a  stamp. 

Upon  appeal  against  an  order  of  two  jogtioesy  whereby  Hannah  Thomas, 
widow,  and  John  her  son,  aged  three  years,  were  removed  from  the  borough  of 
Iiloughor,  in  the  county  of  Glamorgan,  to  the  parish  of  Llangunnor,  in  the 
^6171  ^^'^^J  ^^  Carmarthen,  the  sessions  confirmed  the  *order/  subject  to  the 

^  opinion  of  this  Court  on  the  following  case : — 
The  pauper  was  the  widow  of  one  John  Thomas,  whose  last  settlement  was 
Admitted  to  be  the  settlement  of  the  pauper  and  her  son.  John  Thomas,  when 
fourteen  years  of  age,  was  put  out  apprentice  by  the  parish  officers  of  Llangen* 
deirne,  in  the  county  of  Carmarthen,  under  an  indenture,  to  which  those  officers 
were  parties,  dated  the  24th  of  October,  1814,  and  containing  the  usual  covenants, 
to  one  John  Morgan  a  tailor,  in  the  parish  of  Llanelly  in  the  same  county ;  he 
afterwards  removed  with  his  master  to  the  parish  of  Llanon  in  the  same  county, 
and  there  continued  to  serve  under  the  indenture  more  than  forty  days.  Morgan, 
whilst  in  Llanon,  became  poor,  and  Thomas  then  went,  by  an  assignment,  on 
which  the  questions  in  this  case  arose,  to  serve  David  Elias,  a  tailor,  in  the 
parish  of  Llangunnor  in  the  said  county  of  Carmarthen,  and  there  served  more 
than  forty  days.  The  indenture  was  made  the  24th  of  October,  1814,  and  wit- 
nessed that  A.  B.  and  C.  D.,  churchwardens,  and  S%  F.  and  Ot,  H.,  overseers  of 
the  poor  of  the  parish  of  Llaagendetrne  in  the  oounty  of  Carmarthen,  with  the 
consent  of  two  justices  for  the  county,  bound  John  Thomas,  aged  fourteen 
years,  a  poor  child  of  the  said  parish  of  Llangendeirno,  an  apprentice  to  John 
Morgan  of  Blaenyddoygiven,  in  the  parish  of  Llanelly,  tailor,  from  the  date 
thereof,  until  the  apprentice  should  attain  the  age  of  twenty-one  years.  The  in- 
denture was  in  the  usual  form.  By  the  assignment,  bearing  date  the  16th  of 
December,  1818,  it  was  witnessed  that  John  Morgan,  with  the  consent  of  D.  P. 
and  M.  J.,  two  of  his  majesty's  justices  of  peace  for  the  said  county,  whoso 
*6181  ^^™^  ^'^'^  subscribed  to  the  ^consent  thereunder  written,  did  thereby 

-*  assign  John  Thomas,  the  apprentice,  to  David  Elias,  of  the  parish  of 
Llangunnor  in  the  said  county  of  Carmarthen,  tailor,  to  serve  him  during  the 
residue  of  the  term  of  twenty-one  years,  mentioned  in  the  indenture,  and  that 
the  said  David  Elias,  in  consideration  of  8^.  10s.  paid  him  by  John  Morgan,  did 
agree,  accept,  and  take  the  said  John  Thomas  as  an  apprentice  for  the  residue  of 
the  said  term,  and  did  acknowledge  himself  to  be  bound  by  the  covenants  on  the 
part  of  John  Morgan  to  be  performed,  &o.  On  the  production  of  these  instru- 
ments in  evidence  for  the  respondents,  the  appellants  objected  that  the  assign- 
ment could  not  be  received  in  evidence  for  want  of  a  stamp,  as  it  purported  to  be 
an  assignment  in  consideration  of  a  sum  of  money  paid  by  Morgan  to  Elias.  The 
respondents  tendered  parol  evidence  to  prove  that,  although  the  consideration 
money  therein  specified  was  alleged  to  be  paid  by  Morgan,  yet  it  was,  in  fact, 
the  money  of  the  parish  of  Llanon,  where  Morgan  and  his  apprentice  then 
resided,  and  paid  by  the  parish-officer  to  Elias.  The  appellants  objected  to  the 
reception  of  such  evidence.  The  sessions,  however,  determined  to  receive  it,  and 
David  Elias  being  called,  said  that  he  received  BL  10s.  from  Thomas  Evans,  as 
the  consideration  money  for  taking  the  apprentice.  Thomas  Evans  said  that  he 
was  a  deputy  overseer  in  Llanon  in  1818,  when  the  assignment  took  place,  and 
that  he  then  paid  8^.  10s.  of  the  parith  money$  of  Llanon  to  Elias  for  receiving 
Thomas  as  an  apprentice.  The  sessions  confirmed  the  order,  subject  to  the 
opinion  of  this  Court  on  the  question,  whether  they  ought  to  have  received  the 
parol  evidence, 
x^t  g-|       *F.  JMloek  in  support  of  the  order  of  sessions.     Paiol  evidence  of 

^  the  money  having  been  money  of  the  parish  of  Llanon  was  admissible  * 
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because  other  conBiderations  than  those  mentioned  in  the  deed  may  be  proTed. 
Bex  V.  Scammonden,  3  T.  R.  474.  Assuming,  therefore,  that  the  deed  imports 
that  the  monc^j  paid  was  the  money  of  Morgan,  still  evidence  was  admissible  to 
show  that  other  money  was  paid  by  the  parish-officers.  But  in  fact  the  deed 
imports  only  that  the  money  was  paid  by  Morgan,  not  that  it  was  his  money. 
The  parol  evidence  did  not  contradict  the  written  instrument,  but  merely  esta- 
blished an  independent  collateral  fact,  viz.  to  whom  the  money  originally  be- 
l6nged,  and  upon  that  ground  it  was  admissible.  Bex  v,  lAindon,  8  T.  B.  379. 
[Parke,  J.  Bex  v.  Skeffington,  3  B.  &  A.  382,  seems  to  be  an  authority  to 
show  that  the  recital  in  the  indenture  would  not  of  itself  be  proof  that  the 
premium  was  paid  out  of  charitable  funds.] 

Campbell  and  Kdly,  carUrd,  The  parol  evidence  was  inadmissible,  becatzse 
it  contradicts  the  fact  stated  in  the  assignment,  that  the  money  paid  was  the 
money  of  John  Morgan ;  for  that  is  the  fair  import  of  the  statement,  that  it  was 
paid  by  him. 

Lord  Tentsrdkn,  C.  J.  Upon  the  authority  of  the  cases  of  Bex  v.  Scam* 
monden,  8  B.  &  A.  382.  and  Bex  v.  Laindon,  8  T.  B.  379, 1  am  of  opinion  thst 
the  parol  evidence  was  receivable :  and  as  John  Evans  swore  positively  that  the 
money  was  money  of  the  parish,  and  he  is  not  contradicted,  I  think  the  proof 
was  sufficient,  and,  consequently,  that  the  ^assignment  did  not  require  r^ofl 
any  stamp  to  render  it  admissible.  '- 

LiTTLBDALB  and  Parke,  Js.,  concurred. 

Taunton,  J.  It  is  stated  in  the  assignment  that  <<  the  said  David  Eliss,  in 
consideration  of  3/.  lOi .  paid  to  him  by  John  Morgan,  did  thereby  agree  to  accept 
and  take  the  said  John  Thomas  as  his  apprentice."  All  that  is  stated  with 
certainty  is,  that  the  money  was  paid  by  Morgan,  but  whose  money  it  was  does 
not  appear.  That  is  a  colUteral  matter,  and  parol  evidence  was  admissible  to 
explain  it.  Order  of  sessions  confirmed. 


The  KINO  v.  The  Inhabitants  of  HELSHAM.    June  4. 

Paaper,  on  the  1st  of  Nov.  1813,  oame  to  reside  on  a  tenement  of  the  yearly  valne  of  lOL  !%• 
bargain  with  the  owner  was,  that  the  paaper  thonld  live  a  month  in  it  for  nothing,  on  trial; 
and  that  if,  on  tiiat  trial,  he  liked  it,  he  should  take  it  at  Martinmas  at  the  yearly  rent  of  lU 
The  paaper  resided  on  it  for  a  month  on  trial,  and  then  took  it  at  the  rent  agreed  npoo,  sad 
without  any  interruption  in  the  residence  continued  on  it  for  the  following  month : 

Held,  that  he  thereby  gained  a  settlement. 

On  appeal  against  an  order  of  two  justices,  whereby  Richard  Wray  and  TTini- 
fred  his  wife  were  removed  from  the  township  of  Market  Weighton  in  the  East 
Riding  of  Yorkshire  to  the  township  of  Helsham  in  the  same  riding,  ihe  court 
of  quarter  sessions  confirmed  the  order  of  removal,  subject  to  the  opinion  of  this 
Court  on  the  following  case : — 

On  the  Ist  of  November,  1813,  the  pauper,  Richard,  being  then  legally 
eettled  in  the  appellant  parish  of  Helsham,  came  to  reside  on  a  tenement  in  the 
parish  of  Sculcoates  of  more  than  the  yearly  value  of  ten  pounds.  He  entered 
upon  it  a  fortnight  after  Michaelmas.  The  ^bargain  with  the  owner  of  ^q^I 
the  tenement  was,  that  the  pauper  should  live  a  mouth  in  it  for  nothing  ^ 
on  trial ;  and  that  if  on  that  trial  he  liked  it  he  should  take  it  at  Martinmas,  at 
the  yearly  rent  of  14^.  The  pauper  resided  upon  it  for  a  month  on  trial,  and 
then,  according  to  the  agreement  above  mentioned,  took  it  at  Martinmas  at  the 
Yearly  rent  of  14/.,  and  without  any  interruption  in  the  residence  continued  on 
it  for  the  following  month.  He  then  quitted  the  parish  altogether,  and  did  not 
subsequently  acquire  any  settlement  elsewhere. 

Archbold  in  support  of  the  order  of  sessions.  The  question  is,  whether  ihe 
pauper  is  to  be  considered  as  having  come  to  settle  on  the  tenements  in  Sculcoatei 
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on  the  25ili  of  October  or  the  28d  of  November  ?  If  on  the  25di  of  October, 
then  he  has  resided  on  the  tenement  more  than  forty  days  after  he  came  to  settle, 
and  has  gained  a  settlement ;  but  if  he  only  came  to  settle  on  the  23d  of  Novem- 
ber^ he  has  not  resided  a  sufficient  time.  Mere  residence  is  not  sufficient  to  satisfy 
the  words  of  the  stat.  13  &  14  Car.  2,  c.  12^  s.  1,  ''  coming  to  settle/'  but  it  must 
be  coupled  with  an  intention  of  residing  on  the  tenement  permanently.  Deten- 
tion by  an  accident,  for  instance,  would  not  satisfy  the  statute.  Here,  for  the 
first  month,  the  pauper  had  the  premises  on  trial  only,  without  any  intention  of 
residing  on  them  permanently.  During  that  time  he  cannot  be  considered  as 
having  come  to  settle.     (He  was  then  stopped  by  the  Court.) 

JBlackbume  and  B.  Mklyardy  contrd.  The  coming  to  settle  contemplated  by 
13  &  14  Car.  2,  c.  12,  s.  1,  is  not  necessarily  a  coming  to  settle  with  a  view  to 
9^221  pci^i^Q^D^  '^'residence.  Such  a  construction  is  not  only  at  variance  with  the 

■^  object  of  that  act,  as  set  forth  in  the  preamble,  but  unsupported  also  by 
the  interpretation  put  upon  it  by  a  long  course  of  decisions.  The  preamble 
recites, ''  that  by  reason  of  some  defects  in  the  law,  poor  people  are  not  restrained 
frcmgijing  ftam  ofie  parish  to  another ^  and  therefore  do  endeavour  to  settle  them- 
selves in  those  parishes  where  there  is  the  best  stock,  the  largest  commons  or 
wastes  to  build  cottages,  and  the  most  woods  for  them  to  bum  and  destroy,  and 
when  they  have  consumed  it,  then  to  another  parish^  and  at  last  become  rogues 
and  vagabonds.''  The  preamble,  therefore,  does  not  contemplate  a  permanent 
but  a  temporary  residence.  The  act  then  proceeds  to  give  to  two  justices,  on  com- 
plaint, power  to  remove  any  person  "coming  so  to  setde  as  aforesaid,"  and  likely 
to  become  chargeable,  if  the  tenement  be  under  the  yearly  value  of  107.  What- 
ever, therefore,  was  the  precise  meaning  which  the  legislature  intended  should 
attach  to  the  words  "  comiog  to  settle,"  permanency  of  residence  was  clearly  not 
in  its  contemplation.  They  evidently  apply  to  persons  who  come  to  seek  a  har- 
bour for  a  time.  The  act  does  not  give  a  settlement  to  persons  who  may  have 
taken  tenements  above  101.  value ;  it  merely  makes  those  removable  who  come 
to  settle  on  tenements  below  that  value,  while  it  leaves  the  others  irremovable, 
as  both  were  before  the  statute,  independently  of  the  length  of  time  for  which 
they  intended  to  reside.  *  Neither  is  the  argument  on  the  other  side  supported  by 
the  interpretation  which  this  statute  has  received  by  a  long  course  of  decisions. 
*6231  ^^  ^^  ^'  l^^^^^^b,  1 B.  &  C.  531,  it  is  true,  Bayley,  J.,  is  reported  *to 

-^  have  said,  ^*  That  at  all  events  the  pauper  came  to  occupy  as  tenant  at 
will,  with  a  view  to  permanent  residence,  and  that  is  a  coming  to  settle  upon  a 
tenement  within  the  meaning  of  the  statute."  But  this  interpretation  of  the 
words  of  the  13  &  14  Car.  2  was  not  called  for  in  order  to  support  the  judgment 
he  was  pronouncing,  and  is  not  deducible  from  Rex  v,  Fillongley,  1  T.  B.  458,  by 
which  case  the  decision  in  Rex  v.  Lakenheath  was  governed.  *  In  Bex  v.  Hooe, 
4  East,  367,  Lord  EUenborongh  says,  '^  Where  there  is  a  tenement  of  sufficient 
value,  and  a  tenant  not  removable,  who  is  liable  to  all  the  burthens  of  a  tenant, 
and  has  all  the  rights  of  one,  and  against  whom,  as  such,  every  proceeding  in  law 
may  be  had,  he  gains  a  settlement  by  forty  days'  residence  on  such  tenement." 
The  occupation,  it  is  true,  must  be  coupled  with  an  interest  as  tenant.  Bex  v, 
Bowness,  4  M.  &  S.  210.  The  occupation  of  a  servant,  as  such,  will  not  suffice. 
Bex  V,  Seacroft,  2  M.  &  S.  472,  Bex  v.  Kelstem,  5  M.  &  S.  136,  and  Bex  v. 
Cheshunt,  1  B.  &  A.  473.  But  if  there  be  the  interest  of  a  tenant,  though  the 
tenancy  be  on  mere  sufferance,  that  is  a  coming  to  settle ;  Bex  v,  Fillongley,  1 
T.  B.  458.  To  insist  upon  an  intention  to  reside  permanently,  as  necessary  to 
this  kind  of  settlement,  would  be  to  introduce  a  fresh  condition  not  recognised 
by  any  former  case.  Another  important  consequence  would  result  from  such  a 
decision.  It  is  under  the  13  &  14  Car.  2,  c.  12,  that  magistrates  have  the  power 
to  remove  persons  coming  to  settle  upon  tenements  under  10/.  If  that  means 
*A^1  coming  ^to  settle  permanently,  in  the  case  of  persons  taking  tenements 

^  above  the  value  of  10/.,  it  must  have  the  same  meaning  where  the  tene- 
ment is  below  that  value.  The  proposed  limitation,  therefore,  will  operate  as  a 
limitation  of  the  magistrates'  power  to  remove.     Here  there  was  a  coming  to 
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imde  on  a  teneneDt  of  10/.  value  in  the  parish  of  Scnlcoates,  under  a  bargain  with 
the  owner  of  the  tenement,  constituting  the  relation  of  landlord  and  tenant,  and 
a  residence  of  forty  days  under  that  bargain.  The  fingt  month,  it  is  true,  was  oa 
trial,  and  no  rent  was  to  be  payable  for  that  month.  But  the  relation  of  land- 
lord and  tenant  did  not  the  less  exist  on  that  account.  During  that  month  the 
landlord  could  not  have  removed  the  pauper,  nor  at  the  end  of  it,  if  he  elected 
to  continue  tenant  on  the  terms  prescribed.  Had  a  burglary  been  committed, 
the  dwelling-house  must  have  been  described  in  an  indictment  as  the  dwelling- 
house  of  the  pauper;  and  he  might,  in  case  of  injury  to  the  tenem«it|  have 
brought  trespass.     The  Court  then  called  upon 

Archbold.  The  words,  "  coming  to  settle"  primft  facie  import  comixig  to  a 
place  with  an  intention  permanently  to  reside.  The  first  section  of  the  13  &  14  Gar. 
%  c.  12,  authorizes  justices  to  remove  poor  persons  likely  to  become  chargeable 
within  forty  days  after  coming  to  tetUe  cu  aforesaid.  Those  words,  by  reference 
to  the  preceding  recital,  import  persons  who  have  been  induced  to  attempt  to 
settle  Uiemselves  in  places  by  reason  of  there  being  the  best  stock,  and  the 
lareest  eommons  or  waste  to  build  cottages  upon.  Now,  persons  induced  to  settle 
BO  m  any  place,  must  have  done  so  with  at  least  an  apparent  intention  of  residing 
permanently.  Mere  ^residence  may,  per  se,  be  presumptive  evidence  of  rn^^ 
an  intention  to  come  to  settle ;  but  it  may  be  rebutted  by  evidence  to  a  '- 
contrary  effect,  t.  «.  by  showing  (as  in  this  case)  that  the  pauper  had  not,  at  the 
time  when  he  came  to  the  parish,  formed  an  intention  of  continuing  there.  Till 
the  expiration  of  the  first  month  he  cannot  be  deemed  to  have  come  to  settle.  He 
had  a  mere  permission  to  use  the  premises  for  the  first  month  ]  and  Bex  r. 
St.  Michael's,  Coventry,  15  East,  567,  shows  that  that  wilVnot  confer  a  settlement. 
[Lord  Tenterdsn,  0.  J.  There  the  pauper  did  not  oocupy  as  tenant;  another 
person  was  the  actual  tenant.] 

Lord  Tenterden,  C.  J.  I  am  of  opinion  that  the  pauper  gained  a  settle- 
ment in  Sculcoates.  It  is  clear  that  he  actually  resided  there  more  than  for^ 
days  on  a  tenement  of  the  yearly  value  of  10^.  Then  it  is  said,  that  when  he 
first  came  there,  he  had  not  an  absolute  intention  to  settle  for  so  long  a  time  as 
forty  days,  but  that  it  was  his  intention  to  try  whether  the  premises  would  suit 
him ;  and  if  they  did,  then  to  stay  for  a  year.  There  is  no  authority  to  gJiow 
that  the  original  intent  of  the  party  must  be  absolute  and  unqualified  to  continue 
for  forty  days,  and.  I  am  unwilling  to  introduce  a  new  term  or  condition  to  the 
gaining  of  a  settlement  by  coming  to  settle  on  a  tenement.  Here  the  intention 
of  the  pauper  was  to  stay  for  one  month  certain,  and  perhaps  for  a  year;  and  it 
has  been  properly  observed,  that  the  recital  in  the  statute  13  &  14  Car.  2,  c.  12, 
does  not  import  a  permanent  intent,  but  applies  only  to  persons  coming  to  settle 
for  a  short  time.  * 

^Ltttledale,  J.  The  statute  13  &  14  Oar.  2,  c.  12,  does  not  require  n^^ 
that  the  party  should  come  to  settle  permanently,  or  should  make  a  con-  ^ 
tract  to  occupy  for  a  year.  The  time  for  which  the  tenement  is  taken  is  unim- 
portant, provided  there  be  an  occupation  for  forty  days.  Accordingly,  taking 
land  from  June  till  Lady-day  following,  or  a  house  for  five  months,  or  a  room  for 
a  week,  has  been  held  sufficient.  Staunton-under-Barndon  v.  Ulescroft,  Burr.  S. 
G.  558,  St.  Matthew's,  Bethnal  Green,  v.  St.  Botolph's,  lb.  574,  and  Bex  v. 
Whitechapel,  2  Bott,  132,  pi.  187.  The  question  really  is,  whether  the  party, 
after  he  came  to  the  tenement,  was  irremovable,  and  whether  he  resided  there 
forty  days  ?  Here  it  depended  on  himself  whether  or  not  he  would  remove  during 
that  time.  ^  If  he  chose  to  continue  after  the  first  month,  he  might  do  so  by  the 
terms  of  his  contract,  and  he  elected  to  continue,  and  did  reside  forty  days.  He 
therefore  gained  a  settlement,  having  an  interest  as  tenant  during  the  whole  of 
that  term.  In  Rex  o,  Netherseal,  4  T.  R.  258,  Ashhurst,  J.,  says,  that  in  order 
to  acquire  a  settlement  by  taking  a  tenement  of  lOZ.  a  year,  it  is  not  absolutely 
necessary  that  there  should  be  an  express  contract  for  the  tenement :  it  is  suf- 
ficient if  the  tenant  reside  forty  days  on  a  tenement  of  such  a  value  with  the 
permission  and  consent  of  the  landlord ;  for  in  such  ease  the  law  impliec  a  oofr 
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tract.  Here  the  paaper  resided  daring  forty  days  wiUi  Uie  conseiit  of  the  land  • 
lord,  «nd  therefore  gained  a  settlement. 

Parks,  J.  Mj  first  impression  upon  reading  this  ease  was  that  no  settlement 
mftoTi  ^'^  gained  hj  the  pauper  *in  Scolooates ;  that  in  order  to  gain  a  settlement 
-'  hj  coming  to  settle,  there  most  be  an  intention  to  reside  permanently ;  but 
I  am  now  satisfied  I  was  wrons.  The  question  turns  upon  the  meaning  of  the 
words  '<  coming  to  settle/'  and  some  light  may  be  thrown  on  that  point  by  the 
resolution  of  the  Judges  of  assise  in  1633. (a)  One  of  them  was,  that  "  the  law 
nnsettleth  none  who  are  lawfully  settled,  nor  permits  it  to  be  done  by  practice  or 
compulsion ;  and  every  one  who  is  settled  as  a  native,  householder,  sojourner,  an 
apprentice,  or  servant  for  a  month  at  the  least,  without  a  just  complaint  made  to 
remove  him  or  her,  shall  be  held  to  be  settled."  It  would  appear,  therefore, 
from  that  resolution,  that  the  word  $etde  did  not  impart  anything  permanent. 
Here  it  is  clear,  that  the  pauper's  original  intention  was  to  reside  for  a  month  at 
least ;  and,  in  fact,  he  resided  for  two  months,  and  in  the  character  of  tenant.  He 
had  an  interest  during  the  first  month,  though  no  rent  was  to  be  paid,  and  he 
afterwards  had  an  interest  in  the  premises  for  a  year,  and  he  resided  during  forty 
days,  havine  during  that  time  an  intoest  as  tenant.  A  person  coming  into  a 
pinsh  casually  for  some  temporary  purpose  will  not  thereby  acquire  a  settlement; 
but  a  person  coming  to  reside  in  a  house  with  a  purpose  of  making  it  his  home, 
and  continuing  there  for  f(^y  days,  does,  by  that  residenoe,  become  settled. 

Taunton,  J.  The  statement  in  the  case,  that  the  pauper  was  to  live  in  the 
house  a  month  on  trial  created  an  impression  in  my  mind  that  he  had  no  intt- 
*fi281  ^^^  ^°  ^^^  premises  during  the  first  month,  sufiicient  to  confer  a  *settle- 
-1  ment,  but  1  am  now  satisfied  that  in  that  respect  I  was  wrong.  It  ap- 
pears from  the  case  that  the  barsain  was,  that  the  pauper  should  live  a  monUi 
in  the  house  for  nothing,  on  trial;  and  if  on  that  trial  he  liked  it,  he  should 
take  it  at  Martinmas  at  the  yearly  rent  of  14/.  The  intention  was,  to  ascertain 
whether  the  house  would  suit  him,  but  at  all  events  he  was  to  have  it  for  a 
month.  The  occupation  during  that  month  was  by  leave  and  license  of  the 
owner,  who  could  not  lawfully  disturb  him ;  he  then  took  it  for  a  year  at  a  cer- 
tain rent,  and  occupied  it  for  a  month,  and  the  two  occupations  may  be  coupled 
together  so  as  to  make  up  the  forty  days.  There  are  many  oases  to  show  that 
a  tenant  at  will  or  by  sufferance,  not  paying  any  rent,  may  gain  a  settlement  by 

tiding  on  a  tenement.  Order  of  sessions  quashed. 

(a)  Sm  1  NoL  P  L.  27a. 


DOE  on  the  demises  of  YOUNO,  and  of  BEALE  and  Wife,  v.  SOTBEROfH 

and  RAY.     June  6. 

Derise  to  Mai^garet  and  EIiMbeth,  and  the  sairiTor  of  them,  their  hein  and  exeouton  for  ovcr^ 
giTee  a  joint-tenancy  in  fee,  and  not  estates  for  life  with  remainder  in  fee  to  the  snrviTor. 

A  fine  was  levied  of  thirty  messuages,  forty  oottages,  and  foar  acres  of  land.  In  the  deed  to  lead 
the  uses,  the  premises  were  described  as  a  |»iece  of  ground  containing  so  many  feet  in  length 
and  in  breadth;  and  "all  those  sereral  messuages,  dwelling-houses,  tenements,  warehouses, 
•hops,  coach-houses,  and  all  and  singular  erections  and  buildings  whatsoever,  erected  and  built 
upon"  the  said  piece  of  ground.  When  the  4ne  was  leried  there  were  on  the  piece  of  ground 
two  or  three  cottages  and  forty  •nine  dwdiing^housee ;  and  there  was  the  same  number  of  eaoh 
when  the  ejectment  was  afterwards  brought  for  ^he  premises  on  behalf  of  parties  claiming  bf 
Tirtue  of  the  fine : 

Held,  that  as  the  whole  number  of  buildings  elaimed  did  not  exceed  the  number  of  the  messuages 
and  cottages  named  in  the  fine,  and  the  intention  eridently  was  that  aU  ahould  pass,  the  till* 
of  the  lessors  of  the  plaintiff  was  well  sustained  by  such  fine. 

A  fine  may  be  levied  of  a  cottage,  eo  nomine,  and  a  messuage  will  pass  by  that  name. 


EnscriosNT  for  sixty  messuages  and  six  cottages,  and  likewise  for  an 

moiety  of  the  same.    Demisesi  March  2dy  1825.    At  the  trial  before 
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Lord  Tenterden,  C.  J.,  a  yerdiot  was  found  for  the  plaintilT,  ^Babject  to  rn^M 
the  opinion  of  this  Court  upon  the  following  case : —  ■-    * 

Joseph  Ljcett;  being  seised  in  fee  of  the  premises  in  question,  devised,  after 
charging  his  estate  with  certain  legacies  and  annuities,  as  follows :  ^'  I  give  and 
bequeath  all  my  real  and  personal  estate,  of  what  kind  soever,  unto  my  sister 
Margaret  Sockwell,  wife  of  Thonuis  Sockwell,  and  Elizabeth  Sockwell,  daughter 
of  the  said  Thomas  and  Marearet,  jointly,  in  trust  for  the  uses  above  mentioned; 
and  do  appoint  them  executrixes  of  this  my  will,  and  do  give  them  the  residue 
or  remainder  of  all  my  real  and  personal  estate,  to  them  and  the  survivor  of 
them,  their  heirs  and  executors  for  ever/' 

The  testator  died  in  1775,  and  thereupon  Thomas  Sockwell  and  Margaret  his 
wife,  and  Elisabeth  their  daughter,  took  joint  possession  of  the  premises.  In 
1778  Elizabeth  Sockwell,  in  contemplation  of  a  marriage  between  her  and  one 
Henry  Barker,  which  took  place  in  the  same  year,  conveyed  her  moiety  to 
trustees,  to  her  own  use  and  that  of  her  heirs,  until  the  marriage ;  and  ailerwards 
to  the  use  of  herself  and  her  husband  during  their  lives,  and  that  of  the  survivor 
of  them ;  and  afterwards  to  the  use  of  the  trustees  for  a  term  of  1000  years,  on 
certain  trusts  which  never  took  effect;  and,  ultimately,  to  the  use  of  heraelf  and 
her  said  intended  husband,  their  heirs  and  assigns  for  ever. 

In  1779  Thomas  and  Margaret  Sockwell  executed  a  deed  to  lead  the  uses  of  a 
fine  to  be  levied  by  them  to  Henry  Barker,  of  Margaret  SockwelPs  moiety  of 
the  messuages  and  cottages  whereof  she  was  seised  in  fee  under  the  will  of  Joseph 
Lycett.     In  the  covenant  for  levying  the  fine,  the  premises  were  described  as  an 
^undivided  moiety  of  and  in  a  piece  or  parcel  of  ground  situate  in  the  r^^A 
parish  of  St.  Luke,  Middlesex,  containing  in  length,  from  east  to  west,   ^ 
720  feet  of  assize  (more  or  less),  and  in  breadth,  from  north  to  south,  250  feet 
(more  or  less) ;  ^*  and  also  of  and  in  all  those  several  messuages,  dwelling-houses, 
tenements,  warehouses,  shops,  coach-houses,  and  all  and  singular  erections  and 
buildings  whatsoever  erected  and  built,  standing  and  being  in  or  upon  the  said 
piece  or  parcel  of  ground,  or  any  part  thereof  (late  the  estate  of  the  said  Joseph 
Lycett  deceased),  with  the  appurtenances.''     The  fine  was  to  enure  to  the  use  of 
such  person,  and  for  such  estate,  and  to  such  intents  and  purposes,  &c.,  as  Mar* 
garet  Sockwell,  notwithstanding  her  coverture,  and  whether  sole  or  married, 
should,  by  deed  or  by  her  will,  appoint ;  and,  in  default  of  such  appointmeot, 
or  on  the  determination  of  any  interest  thereby  created,  to  the  use  of  the  said 
Margaret  Sockwell,  her  heirs  and  assigns.     The  fine  was  levied  in  Hilary  term, 
1780,  of  ^'a  moiety  of  thirty  mesmageSf /ortjf  cottat/es,  thirty  gardens,  andfiur 
acres  of  land,  in  the  parish  of  St.  Luke,  Old  Street." 

In  1786  Margaret  Sockwell,  by  her  will,  recited  to  be  made  in  pursuance  of 
the  power  reserved  to  her  by  the  indenture  of  1779,  devised  her  moiety  of  the 
premises  therein  comprised  (subject  to  certain  legacies  and  other  charges)  to  her 
son-in-law,  the  said  Henry  Barker,  his  heirs  and  assigns.  Her  husband,  Thomas 
Sockwell,  was  then  living.     She  survived  him,  and  died  in  1793. 

Elizabeth  Barker  bore  a  child  in  March  1780,  which  died  very  soon  after,* 
and  she  died  in  April  1780.     The  lessors  of  the  plaintiff,  John  Smith  Yonng 
and  Elizabeth  Ann  Beale,  are  co-heirs  at  law  of  Joseph  Lycett,  and  *of  ri^\ 
Margaret  Sockwell  and  Elizabeth  Barker,  and  co-heirs  at  law,  ex  parte  ^ 
matem&,  of  the  infant  child  of  Henry  and  Elisabeth  Barker. 

When  Mr.  and  Mrs.  Sockwell  took  possession  of  the  estate  (about  1777)} 
there  were  sixty  dwelling-houses  standing.  Two  or  three  houses  were  after- 
wards built  for  Mrs.  Sockwell,  and  one  other  large  house  was  also  erected  on 
the  site  of  two  that  were  taken  down.  On  a  view  taken  a  little  before  the  trial 
of  the  cause  there  were  forty-nine  houses  in  the  front  and  two  or  three  cottages 
at  the  back ;  and  there  were  as  many  in  1779  and  1780  as  at  the  time  of 
the  view. 

If,  upon  this  case,  the  Court  were  of  opinion  that  the  fee  simple  of  tba 
entirety  of  the  premises  passed  to  Henry  Barker^  a  nonsuit  was  to  be  entered; 
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if  othcrwiaei  tHe  plaintiff  was  to  have  a  verdict  for  the  whole,  or  a  moiety,  as 
the  Court  should  direct.     The  case  was  argued  on  a  former  day  in  this  term. 

Campbeli  for  the  plaintiff.     Nothing  passed  to  Henry  Barker,  and  both 
laoieties  vest  in  the  lessors  of  the  plaintiff.     If  Margaret  and  Elizabeth  Sock- 
well  took,  by  the  will  of  Joseph  Lycett,  as  joint  tenants  in  fee,  it  must  be 
admitted  that  Elizabeth,  by  the  deed  of  1778,  disposed  of  her  moiety,  and  th<^ 
lessors  of  the  plaintiff  cannot  claim  it.     But  the  devise  here  is  to  Margaret  and 
Slixabeth  and  the  survivor  of  them,  their  heirs  and  executors  for  ever.    It  there 
fore  falls  within  the  dictum  of  Lord  Hardwicke  in  Stones  v.  Heurtly,  1  Yes  sen. 
165,  '^  that  in  a  grant,  habendum  to  A.  and  B.  and  their  heirs,  they  are  joint 
^^on-i  tenants,  but  the  inheritance  is  in  both ;  but  if  the  ^habendum  be  to  A  and 
-^  B.  and  the  survivor,  and  the  heirs  of  such  survivor,  till  the  death  of  one, 
the  inheritance  is  in  abeyance."     The  words  in  the  present  case  are  different, 
but  not  essentially ;  "  their  heirs"  cannot  mean  the  heirs  of  both  ^  it  must  be 
meant  to  signify  the  heirs  of  whichever  may  survive.     The  words,  referring  as 
they  do  to  survivorship,  cannot  be  said  to  constitute  a  tenancy  in  common  ;  but 
if  they  did,  the  same  difficulty  would  arise.     In  Yick  v.  Edwards,  8  P.  Wm^. 
372,  where  a  devise  was  to  two  and  the  survivor  of  them,  and  to  the  heirs  of 
such  survivor,  in  trust  to  sell,  it  was  considered  that  the  trustees  had  not  the 
fee,  for  the  remainder  in  fee  could  only  be  vested  in  the  survivor,  and  it  wa« 
uuoertun  which  would  survive.     In  the  case  In  re  Harrison,  8  Anst.  836,  simi- 
lar words  were  used;  and  it  was  held  that  no  fee  vested  in  the  trustees  till  all 
but  one  should  be  dead,  (a)    If,  then,  the  words  of  Joseph  Lycett's  will  are  not 
distinguishable  in  effect  from  the  words  used  in  these  cases,  it  follows  that  Mar- 
garet and  Elisabeth  took  only  estates  for  life,  with  a  contingent  remainder  in 
fee  to  the  survivor;  and  Elisabeth  could  not,  while  both  were  living,  sever  and 
convey  the  fee  simple  of  her  moiety. 

So,  too,  as  to  the  fine  levied  by  Marmet;  as  Elizabeth  was  living  at  the  time, 
it  could  have  no  effect  upon  the  fee.  if,  indeed,  Margaret  had  had  no  interest 
whatever,  the  fee  might  oe  said  to  have  passed  by  way  of  estoppel;  but  she  had 
a  life-interest  on  which  the  fine  operated ;  and  where  any  interest  is  conveyed 
from  the  party  there  can  be  no  estoppel  against  him.(&) 

At  all  events  the  fine  is  void  for  uncertainty.  The  deed  to  lead  the  uses 
^/»qQ-i  gives  a  sufficient  description  of  the  ^premises ;  but  the  fine  speaks  only 
-*  of  thirty  messuages,  forty  cottages,  thirty  gardens,  and  four  acres  of  land. 
Messuages  will  not  pass  by  the  name  of  cottages ;  and  that  being  so,  the  number 
of  messuages  stated  in  the  fine  is  not  large  enough  to  cover  the  premises  claimed 
by  virtue  of  it.  If,  indeed,  the  fine  had  been  only  meant  to  apply  to  a  part  of 
the  premises,  that  might  have  been  explained  by  evidence  (as  in  Doe  dem. 
Buikeley  v.  Wilford,  1  C.  &  P.  284),  and  the  fine  might  have  been  held  suffi- 
cient ;  but  here  no  such  evidence  is  offered,  and  if  the  fine  is  not  good  for  the 
whole  premises,  it  is  not  good  for  any  part.  In  5  Cm.  Dig.  p.  145,  tit.  Finej 
ch.  vii.  22,  it  is  stated  as  laid  down  by  Judge  Jenkins  (Cent.  6,  ca.  45)  that 
more  acres  of  land  do  not  pass  by  a  fine  than  the  fine  mentions,  although  the 
indenture  that  leads  the  uses  of  it  mentions  more  acres  than  are  in  the  fine. 
Cruise  adds,  that  the  Court  would  probably  amend  the  fine ;  but  that  shows  his 
opinion,  that  without  amendment  it  would  be  insufficient. (c)  [Taunton,  J. 
Will  not  the  ^'  four  acres,"  mentioned  in  the  fine,  carry  the  ouildings,  whatever 
they  may  be,  erected  on  the  land  ?]  To  describe  several  streets  of  messuages 
and  cottages  as  four  acres  of  land  would  be  too  loose.  It  has  been  held,  that 
the  term  ''  land,"  in  a  fine,  without  more,  will  not  carry  pa8ture.(^  [Taun- 
*6341  ^^^'  ^'  ^^  Webber  v.  Grey,  5  B.  Moore,  94,  it  was  held  that  land,  though 
-■in  ikct  woodland,  would  pass  *under  the  name  of  ''  arable,"  and  that 

(a)  8e«  Mr.  Bailer's  note  (78)  on  Go.  Litt  191  a.  (ft)  Co.  Litt  45  a. 

\e)  He  relied  upon  this  jMtssage  with  reference  also  to  another  objection,  thai  the  quantity  of 
land  mentioned  in  the  fine  fell  short  of  that  described  in  the  deed  to  lead  the  uses ;  bat  ihia  WM 
afterwards  abandoned,  it  appearing  on  calculation  thai  there  was  no  important  ▼oriance. 

idi  See  the  references  in  Cooke  «.  Yates,  4  Bingh.  90:  which  case,  howcTer,  is  coninu 

YoL.  xxn.-^4  z 
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The  KING  «.  The  Inhabitante  of  BATHWIGK.    June  6. 

* 

Upon  a  qneetioii  u  to  the  settlemeBt  of  EUiabeth,  the  wife  of  C,  the  reipondanti  prored  \j  tlM 
jettimony  of  C.  his  mwniago  with  the  fMMiper  in  1829.  The  appeHaote  in  order  to  prorc  tlua 
tbmt  marriage  was  Toid,  on  the  ground  that  he  had  been  married  in  1826  to  M.  B.  called  the 
latter,  who  stated  that  she  in  1826  went  with  C.  before  a  reputed  clergyman  of  the  estftbluhei 
charch,  in  Ireland,  who  in  his  private  hoose  there  read  to  them  the  marriage  eeremonj.  A 
doeament  was  also  produced,  purporting  to  be  W/s  letter  of  orders  signed  Is  1799  by  the  tk« 
Aroh  bishop  of  Tuam,  which  was  proved  to  have  been  among  W.'s  papers  at  the  time  of  hii 
death  in  July  1829 : 

Held,  first,  that  M.  B.  was  a  competent  witness  to  prove  the  first  mairiage,  althoagh  her  hotbsitd 
had  been  before  examined,  and  proved  the  second  marriage. 

Secondly,  That  the  certificate  of  the  ordination  of  W.  was  properly  received  in  evideaee,  hsTing 
come  from  the  proper  custody,  and  belne  more  than  thirty  years  old ;  and  that»  the  certifie&to 
not  being  the  act  of  any  eourt,  and  not  having  any  relation  to  the  corporate  character  of  the 
Archbishop,  the  seal  was  to  be  considered  the  seal  of  the  natural  person,  and  not  of  the  eorpom- 
tion.    Had  it  been  of  the  latter  character, 

Qwjsre,  whether  it  would  have  been  admissible  without  evidence  that  it  was  the  proper  seel  ? 

Upon  an  appeal  against  an  order  of  two  justices,  whereby  Elisabeth,  the  wife 
of  William  JoUffe  Cook,  was  removed  from  the  parish  of  Bathwick,  in  the  coaotj 
of  Somerset,  to  the  parish  of  St.  Pancras,  in  the  couoty  of  Middlesex,  the 
sessions  quashed  the  order;  subject  to  the  opinion  of  this  Court  on  the  following 
case : — 

The  respondents  proved  by  the  testimony  of  the  said  William  Joliffe  Cook, 
his  settlement  in  St.  Pancras,  and  his  marriage  with  the  pauper  at  Bath  in  1829, 
and  he  stated  her  to  be  now  bis  wife.  The  appellants  insisted  that  the  marriage 
was  void,  the  said  Wm.  Joliffe  Cook  having  been  previously  married  in  Dublin 
in  1826^  to  Mary  Byrne ;  and,  to  prove  their  case,  they  called  the  said  Mary, 
to  whose  conipetency  the  respondents  objected.  The  Court  having  admitted  her 
evidence,  s^e  proved  that  she,  being  a  Roman  Catholic,  and  '''Cook,  being  ^^^a 
a  Protestant,  went  on  the  21st  of  May,  1826,  before  Mr.  Wood,  a  deiv  '- 
gyman  residing  in  Dublin,  who,  in  his  private  house,  read  to  them  the  marnage 
ceremony,  and  in  the  course  of  it  asked  her  whether  she  would  be  the  wife  of 
Cook,  and  asked  him  whether  he  would  be  her  husband,  to  which  question  both 
of  them  answered,  I  will ;  and  after  the  ceremony  they  returned  to  the  bouse 
of  Cook's  father,  whose  servant  she  was,  and  there  secretly  cohabited  for  two 
months  and  upwards.  It  was  proved  by  parol  that  Wood  was  reputed  to  be  a 
clergyman  of  the  established  church,  and  the  appellants  put  in  a  document  pur- 
porting to  be  the  letters  of  orders  signed  and  sealed  by  William,  late  Lore! 
Archbishop  of  Tuam,  dated  the  18th  of  October,  1799,  whereby  the  archbishop 
certified  that  he  had  ordained  Wood  a  priest,  and  which  letters  were  proved  to 
have  been  among  Wood's  papers  at  the  time  of  his  death,  in  July  1829.  The 
respondents  objected  to  the  admissibility  of  these  letters ;  but  they  were  admitted 
by  the  Court  without  proof  of  the  handwriting  or  seal  of  the  archbishop,  as 
being  more  than  thirty  years  old. 

Jeremy  and  Erie  in  support  of  the  order  of  sessions.  Here  there  was  a  con- 
tract per  verba  de  prsssenti,  and  that,  if  not  affected  by  any  statutory  restraint, 
constitutes  a  valid  marriage,  Jesson  v.  Collins,  2  Salk.  437,  Wigmore's  case,  2 
Salk.  488.  In  Dalrymple  v.  Dalrymple,  2  Hagg.  Consist.  Rep.  54,  Lord  Stowell 
says,  that  the  consent  of  two  parties  expressed  in  words  of  present  mutual 
acceptance  formerly  constituted  an  actual  legal  marriage ;  and  the  same  learned 
Judge,  speaking  of  the  general  canon  law  of  Europe  before  the  council  of  r^2 
^Trent,  savs  that  that  law,  ''  although,  in  conformity  to  the  prevailing  ■- 
theological  opinion,  it  reverenced  marriage  as  a  sacrament,  still  so  hx  respected 
its  natural  and  civil  origin,  as  to  consider  that  where  the  natural  and  civil  con- 
tract was  formed,  it  had  the  full  essence  of  matrimony  without  the  interveutioii 
of  the  priest."(a)    Steadman  v.  Powell,  1  Addams's  Rep.  58^  shows,  that  it 

(a)  The  position  that  a  matrimonial  oontraot,  unattended  hy  any  religiooa  ceremony,  W 
(before  the  marriage  aot  26  G.  2,  o.  33),  equivalent  to  a  manriage  legally  foTemniMd,  \b  ablj  md- 
troverted  by  Mr.  Jacob,  in  a  very  learned  note  to  the  2d  edit  of  Roper'f  Law  of  Proper^  •nv^ 
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woald  have  Leen  sufficient  to  prove  this  marriage  by  oircumfltantial  eyidecce 
^6421  ^^^^^^^  fihowing  the  actual  performanoe  of  any  '*'rel]gioa8  ceremony ;  and 
-'  that,  at  all  events,  the  burden  of  proving  the  nullity  of  marriage  rests 
with  the  party  who  insists  on  it ;  and  such  a  marriage  in  Ireland  is  valid  though 
it  be  performed  in  a  private  house,  Smith  v.  Maxwell,  1  Ky.  &  M.  80.     But, 
assuming  that  it  was  necessary  in  this  case  to  prove  that  the  marriage  was  oelc« 
brated  by  a  clergyman,  there  was  sufficient  evidence  of  that  fact,  for  the  letters 
of  orders  being  thirty  years  old,  were  admissible  without  any  proof  of  the  hand- 
writing or  seal  of  the  archbishop,  according  to  the  general  rule,  that  ancient 
deeds,  receipts,  letters,  and  other  writinss,  are  admissible  in  evidence  without 
proof  of  execution,  provided  they  come  from  a  proper  custody.     Here  the  docu* 
ment  was  found  amongst  Wood's  papers.     But  Rex  v,  Cliviger,  2  T.  R.  2G3, 
will  be  relied  upon,  to  show  that  the  wife  was  not  a  competent  witness  to  prove 
the  former  marriage,  more  especially  after  the  husband  had  been  called  to  prove 
the  second  marriage,  on  the  ground  that  the  husband  and  wife  ought  not  to  be 
permitted  to  give  any  evidence  that  may  tend  to  criminate  each  other.     That 
case,  however,  was  very  much  considered  in  Rex  v.  The  Inhabitants  of  All  Saints, 
Worcester,  6  M.  &  S.  194 ;  and  there  the  Court  were  of  opinion,  that  the  rule 
so  laid  down  was  too  large  and  general,  that  the  first  wife  would  have  been  com- 
petent to  prove  her  marriage,  thoueh  the  second  marriage  had  been  first  proved ; 
for  her  evidence  did  not  directly  criminate  the  husband,  and  never  could  be  used 
against  him,  nor  could  he  be  affected  by  the  judgment  of  the  Court  founded 
upon  such  evidence ;  and  Abbott,  C.  J.,  said,  that  he  understood  the  expression 
*fU^l  ^^^  ^^®  wife's  testimony  was  not  admissible  to  criminate  '''the  husband, 
'  -*  as  limited  to  the  case  where  such  testimony  was  to  charge  the  husband  in 
the  course  of  some  proceeding  in  which  a  crime  was  imputed  to  him. 

Rwjer$j  contrd*  it  may  be  admitted  that  a  marriage  in  Ireland,  not  being 
regulated  by  any  of  the  English  marriage  acts,  need  not  be  in  facie  ecclesmj  and 
that  if  it  was  celebrated  by  a  clergyman  of  the  established  church,  the  circum- 
stance of  the  wife  being  a  catholic  and  the  husband  a  protestant  does  not  invali- 
date the  marriage  within  the  Irish  acts  9  O.  2,  c.  II,  and  19  0. 2,  c.  13.  Therefore, 
the  only  question  as  to  the  validity  of  the  marriage  is,  whether  or  not  there  was 
any  evidence  of  Wood  being  a  priest.  The  reputation  in  this  case  cannot  be 
relied  on,  and  unless  the  Court  are  satisfied  that  the  letters  of  orders  were  prO; 
perly  received  in  evidence,  there  is  no  legal  ground  for  assuming  that  Wood  was 
a  clergyman.  Now,  in  all  cases,  where  uie  seal  of  a  corporate  body  is  attached 
to  any  instrument  offered  in  evidence,  which  instrument  derives  its  legal  effect 
from  such  seal,  it  is  necessary  that  it  be  proved  in  fact  that  such  seal  was  that, 
of  the  particular  corporation,  Moises  v.  Thornton,  8  T.  R.  803,  per  Lawrence,  J  , 
and  there  can  be  no  distinction  in  the  proof  necessary  for  the  seal  of  an  arch- 
bishop who  is  a  corporation  sole,  and  the  seal  of  a  corporation  aggre^te.  The 
same  principle  is  established  with  regard  to  the  seals  of  inferior  and  foreign  courts, 

from  the  relation  between  Husband  and  Wife;  Vol.  IT.,  Addenda,  Ko.  1,  p.  445;  where  ha 
obmsrvee,  **  The  Tarions  aothoriUea  here  addneed,  establiflh  the  position,  that,  according  to  th9 
law  administered  in  Engluid  before  the  marriage  act,  a  matrimonial  contract  de  prte$enti  was 
esaentiaUj  distlnet  from  a  marriage  lolemnited  by  a  person  in  holy  orders,  (in  support  of  whichr 
poviUon  he  cites  Fitsh.  N.  B.  UO  N.  Fozoroft's  case,  4  Vin.  Abr.  218,  pi.  IS,  and  another  case, 
4  Vin  Abr.  38,  pi.  21 ;  Weld  v.  Chamberlayne,  2  Show.  300 ;  Holder  v.  Dickinson,  1  Freem.  O.** ; 
Paine's  ease,  1  Sid.  13,  and  several  other  eases.  SCatates  25  Hen.  8»  e,  21,  32  Hen.  8,  e.  38,  13 
Car.  2,  e.  33,  6  A  7  W.  3,  e.  6,  s.  63,  and  52,  7  A  8  W.  3,  e.  35,  57  G.  3,  o.  51,  58  Q.  3,  c  84 :  tbo 
Iri«h  statutes  19  O.  2,  c  13,  11  0.  2,  c.  10,  s.  3.  That  it  did  not  confer  on  the  woman  the  right 
to  dower  (Perliins's  306,  s.  104.  Lord  Hale's  notes  to  Co.  Litt  33  a,  note  10),  or  on  the  man  the 
right  to  the  woman's  property  (Swinburne,  215,  234,  235 ;  Ayliffe's  Parergon,  245,  and  Bacon'f 
Abr.  tit  Carriage  (C),  Haydon  v.  Gould,  1  Salk.  110;)  or  on  the  issue  the  rights  of  legiUmfM^y, 
(Bunting  e.  Lepmgwel,  Moor,  169,  4  Co.  29,  Godolphin's  Repertorium  Canonicum,  chap,  zzv.,  pU 
2  and  6 ;)  and  that  it  did  not  render  a  subsequent  marriage  with  a  third  person  ipto  facto  void  st  law, 
though  it  formed  a  ground  for  a  sentence  annulling  it  They  seemed  also  to  show  that,  aoeord- 
ing  to  the  aeeleeiastieal  law,  the  eontraei  did  not  give  any  rights  except  to  call  for  a  perf  irmance 
of  it  by  actual  solemnisation,  not  Justifying  cohabitation,  and  not  conferring  coigugal  rights ;  and 
that  at  the  common  law  it  had  no  effect,  though  in  cases  where  the  parties  cohabited,  and  wera 
reputed  to  be  man  and  wife,  this  might  be  snffloient  eridanee  for  the  purposaa  of  wme  ackloniy 
ia  whiflh  siriet  proof  was  not  required." 

z2 
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Chadwiek  v.  Banning,  1  Rj.  &  M.  806,  Henry  r.  Adej,  8  EmI,  221.  TWn 


docs  the  circnmstance  of  the  letters  of  orders  heing  more  than  thirtj  ^jesn  ^^144 
old  alter  the  case  ?    The  reason  of  that  rule  applies  only  where  it  is  ■»m«m.  L 


saiy  to  produce  the  witness  who  actnaily  saw  the  seal  of  an  individnal  a§zed  to 
an  instrument,  or  to  account  for  his  non>prodnction  ;  and  it  haa  been  ooasadered 
reasonable,  that  after  the  lapse  of  thirty  years,  parties  should  not  be  cilled  on 
to  produce,  or  to  account  for,  the  chance  witnesses  who  may  happen  to  be  called 
in  to  attest  a  deed ;  but  as  a  corporate  seal  is  always  the  same,  no  dificultj  ii 
imposed  on  parties  to  call  a  witness  to  show  that  the  impression  is  of  the  seal  of 
the  corporation  now  in  use.     If,  indeed,  it  had  been  diown  that  any  chsDge  of 
the  seal  had  taken  place,  it  might  be  unreasonable  to  call  on  parties  to  identifj 
a  seal  as  the  one  used  by  a  corporation  at  any  particular  time.     But  at  all  eventt 
Mary  Syme  was,  in  this  case,  incompetent  to  prore  the  first  marriage,  becaos, 
in  so  doing,  she  both  criminated  and  contradicted  her  husband ;  and  this  easels 
distinguishable  from  thai  of  Rex  v.  All  Saints,  Worcester,  6  M.  &  S.  Id4.    Tbm 
the  husband  was  not  called ;  therefore,  there  was  no  contradicdon,  and  tt  tk 
time  the  wife  was  called,  nothing  that  she  said  even  tended  to  criminate  him,  for 
no  evidence  of  a  subsequent  marriage  had  been  nven.     In  Rex  r.  All  Saints,  W<v> 
cester.  Lord  EUenborough,  C.  J.,  and  Abbott,  J.,  advert  to  this  distinctioD.  That 
case,  therefore,  stands  dear  of  both  the  objections  now  made,  and  then  the  cue 
of  Rex  V.  Cliviger  is  a  binding  authority  as  to  both,  the  circumstances  of  the 
two  cases  being  precisely  the  same.     The  principle  upon  which  hosband  and 
wife  are  incompetent  to  give  evidence  ^against  each  other,  is  stated  bj  |^^ 
Lord  Coke  to  be  quia  duie  sunt  animss  in  un&  came,  and  it  might  pro-  ^ 
duce  implacable  discord  and  dissension,  and  be  a  means  of  great  inconvenience, 
Co.  Litt  6  6.     The  same  principle  is  stated  in  Hawkins's  Pleas  of  the  Ctovb, 
b.  2,  c.  46,  If,  67,  and  by  Mr.  Justice  Grose  in  Rex  v.  Cliviger.     Now,  if  tbis 
be  the  true  principle,  it  seems  immaterial  whether  the  husband  is,  or  is  not,  a 
party  directly  to  the  proceeding ',  for  though,  indeed,  if  he  be  not,  the  erideott 
may  not  legally  criminate  him,  yet  it  does  so  morally,  which  would  prodoce  as 
much  discord  and  dissension  as  if  it  were  given  for  the  purpose  of  oonvictii^ 
him  of  a  crime  with  which  he  might  happen  to  be  charged.     In  the  ease  of  Bavif 
V.  Binwoodie,  4  T.  R.  678,  which  was  an  action  against  the  sheriff  for  taking  tbe 
goods  belonging  to  a  feme  covert  under  a  marriage  settlement,  the  husband  waa 
called  to  prove  that  the  goods  were  not  his,  and  tnerefbre  to  make  himself  IMa 
in  another  action ;  but  the  Court  held  him  incompetent,  though  his  wife  was  m 
party  to  the  reconi  ;  and  Lord  Kenyon  said  that,  independently  of  the  objeetioB 
of  interest,  husbands  and  wives  are  not  admitted  for  or  against  each  other. 

Cnr.  ad9.  vulL 
Lord  Tenterden,  C.  J.,  now  delivered  the  judgment  of  the  Court 
First,  we  are  of  opinion  that  the  witness  Mary,  assuming  her  to  be  the  first  u^ 
lawful  wife  of  W.  T.  Cooke,  was  a  competent  witness. 

The  question  arose  on  the  settlement  of  another  '''woman,  considered  to  ^^^ 
be  the  wife  of  Cook.  Cook  was  examined,  and  proved  his  marriage  with  '- 
this  woman  ;  but  he  was  not  asked,  and  did  not  say,  that  he  had  not  been  pre- 
vioQsly  married  to  the  witness  Mary.  The  witness,  Mary,  was  afterwards  called 
to  prove  her  previous  marriage  with  this  person.  In  deposing  to  ^im  marriage, 
she  did  not  contradict  anything  that  he  had  said.  I  notice  this  fact ;  but  we  do 
not  mean  to  say  that,  if  she  had  been  called  to  contradict  what  he  had  sworn, 
she  would  not,  in  a  case  like  this,  have  been  a  competent  witness  to  do  so.  It 
is  not  necessary  to  decide  that  question  at  present ;  but  it  may  well  be  doubted 
whether  the  competency  of  a  witness  can  depend  upon  the  marshalling  of  the 
evidence,  or  the  particular  stage  of  the  cause  at  which  the  witness  may  be  <»lled. 
In  the  present  case,  however,  the  witness  not  having  been  called  to  contradict 
her  huscMind,  and  her  testimony  not  being  inconsistent  with  the  fiict  to  which  he 
had  deposed,  her  incompetence,  if  it  can  oe  established,  can  be  so  only  upon  the 
authoritv  of  the  case  of  The  King  v.  The  Inhabitants  of  Cliviger,  2  T.  R.  26o. 
The  authority  of  that  case  was  much  shaken  by  the  decision  of  the  caae  in  Ths 
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King  r.  The  Inhabitants  of  All  Saints,  Worcester,  6  M.  &  S.  194,  In  which 
Lord  Ellenborough  said,  <<The  objection  rests  onlj  on  the  language  of  The 
King  V.  Cliviger,  that  it  may  tend  to  criminate  him ;  for  it  has  not  an  immediate 
tendency,  ioasmnch  as  what  she  stated  could  not  be  used  in  evidence  againsfe 
him.  The  passage  firom  Lord  Hale  (P.  C.  301)  has  been  pressed  upon  us, 
where  it  is  said  the  wife  is  not  bound  to  give  evidence  against  another  in  a  case 
^gjyl  of  theft,  if  her  husband  be  '''concerned,  though  her  evidence  be  material 
-*  against  another,  and  not  directly  against  her  husband.  Admitting  the 
authority  of  that  passage,  it  assumes  that  the  husband  was  under  the  criminal 
charge ;  that  he  was  included  in  the  nmul  cum  cUiis,  But  if  we  were  to  deter- 
mine, without  regard  to  the  form  of  proceeding  whether  the  husband  was  impli- 
cated in  it  or  not,  that  the  wife  is  aa  incompetent  witness  as  to  every  fact  which 
may  possibly  have  a  tendency  to  criminate  her  husband,  or  which,  connected 
with  other  facts,  may  perhaps  go  to  form  a  link  in  a  complicated  chain  of 
evidence  against  him,  such  a  decision,  as  I  think,  would  go  beyond  all  bounda; 
and  there  is  not  any  authority  to  sustain  it ;  unless,  indeed,  what  has  been  laid 
down,  as  it  seems  to  me,  somewhat  too  largely,  in  Bex  v,  Cliviger  may  be  sup- 
posed to  do  80.'^ 

The  decision  in  the  case  of  Rex  v.  The  Inhabitants  of  Cliviger  appears  to  have 
been  founded  on  a  supposed  legal  maxim  of  policy,  viz.  that  a  wife  cannot  be  a 
witness  to  give  testimony  in  any  degree  to  criminate  her  husband.  This  will 
widoabted  be  true  in  the  case  of  direct  charge  and  proceeding  a^inst  him  for 
any  offence ;  but  in  such  a  case  she  cannot  be  a  witness  to  prove  his  innocence  of 
the  charge.  The  present  case  b  not  a  direct  charge  or  proceediufir  against  the 
huabaad.  It  is  true,  that  if  the  testimony  given  by  both  be  considered  as  true, 
the  husband,  Cook,  has  been  guilty  of  the  crime  of  bigamy ;  but  nothing  that 
was  said  by  the  wife  ia  this  case,  nor  any  decision  of  the  court  of  sesMon,  founded 
upon  her  testimony,  can  hereafter  be  received  in  evidence  to  support  an  indict- 
ment against  him  for  that  crime.  This  is  altogether  res  inter  alios  acta;  neither 
^iCAQ-^  the  husband  nor  the  wile  has  any  interest  in  the  ^decision  of  the  question, 
^  and  the  interest  of  the  parish  of  Pancras  required  that  the  illegality  of 
the  second  marriage  should  be  established,  if  it  was  in  fact  illegal. 

Secondly,  We  aro  also  of  opinion  that  the  certificate  of  the  ordination  of  Mr. 
Wood,  by  whom  the  first  marriage  was  celebrated  in  Ireland,  was  properly 
neeived  in  evidence.  This  certificate  came  from  the  proper  custody.  It  was 
produoed  by  the  widow  of  Wood,  and  was  found  among  his  papers  at  bis  death. 
It  was  datM  in  1799,  more  than  thirty  years  before  the  time  of  its  production  iu 
evidenoe ;  and  if  it  had  been  signed  only,  there  could  have  been  no  question  as 
to  its  admissibility ;  but,  in  fact,  it  was  also  sealed :  and  it  was  contended  that  this 
must  be  considered  as  the  seal  of  a  court  or  of  a  corporation,  and  therefore  not 
within  the  rule  as  to  thirty  years,  but  requiring  to  be  proved.  It  is  not  neces* 
saiy  to  decide  whether  such  a  seal  be  within  the  rule;  it  may  be  argued  that  it 
18  not  within  the  principle  of  the  rule,  because,  although  the  witnesses  to  a  privato 
deed,  or  persons  acquainted  with  a  private  seal,  may  be  supposed  to  be  dead,  or 
not  capable  of  being  accounted  for  after  such  a  lapse  of  time,  yet  the  seals  of 
courts  and  corporations,  being  of  a  permanent  character,  may  be  proved  by  per- 
sons at  any  distance  of  time  from  the  date  of  the  instrument  to  which  they  are 
affixed.  We  think  it  not  necessary  to  decide  this  question,  because  a  certificate 
of  <«dination  is  not  the  act  of  any  court;  and  although  an  archbishop  is  a  corpo- 
ration sole  for  many  purposes,  such  as  those  relating  to  the  temporalties  of  h]« 
see,  yet  such  a  certificate  has  no  relation  to  his  corporate  character,  and  the  seal 
must  be  considered  as  the  seal  of  the  natural  person,  and  not  of  the  corporation. 
^6491  *^^  result  of  this  is,  that  the  decision  of  the  sessions  was  right,  and 
•^  the  rule  must  be  discharged.  Order  of  sessions  confirmed. 


272  Winter  v.  Haldimand.   T.  T.  1831.  [649 


WINTER  V.  HALDIMAND. 

A  poliey  of  insannoo  wm  effected  at  and  frcw  the  rirer  Plate  to  Cantos  and  baek,  on  ipedei  4e, 
•hipped  in  the  river  Plate,  and  on  the  ret  irns  thereof,  in  any  deieription  of  merehandite,  vitk 
liberty  to  declare  and  valae  thereafter.  The  awnred  ehartered  a  Yesael  on  a  Toyage  fitai 
Baenofl  Ayres,  to  Canton  and  back,  and  they  were  to  pay  for  the  Toyage  10,000  dolbn  in  man- 
ner following :  rix.  **  In  China,  all  the  same  that  might  be  necessary  for  tfar  payment  of  ft« 
port  charges  and  other  incidental  expenses,  the  latter  not  exceeding  2000  doUajs,  and  the  btl- 
ance  at  thirty  days  after  the  vessel's  retain  to  Bnenos  Ayres."  The  nnderwriters  had  do  ooiiee 
of  the  terms  of  the  charter-party.  The  assured  shipped  on  board  this  yessel  at  Bnenos  Ayiti 
a  quantity  of  specie,  consigned  to  an  agent  at  Canton,  who,  on  the  ship's  arriral  there,  adTsned 
to  the  captain  a  snm  of  money,  being  the  amount  of  the  port  charges,  and  a  farther  sob  &r 
incidental  expenses ;  and  he  shipped  other  goods  on  board  the  Tessel,  on  aeeoant  of  his  princi- 
pals, for  the  homeward  voyage.  No  valoation  was  ever  made  in  porsaaoee  of  the  liber^ 
reserved  by  the  policy. 

The  vessel  on  her  return  voyage  was  lost: 

Held,  that  the  assured  were  not  entitled  to  recover  the  two  turns  paid  by  their  agent  at  CsaUft, 
for  port  charges  and  other  incidental  expenses,  as  part  of  the  vslue  of  the  merchandise  sfaipH 
at  Canton,  and  insured  by  the  policy,  inasmuch  as  the  money  agreed  to  be  paid  there  ws<  tt«t 
properly  fireight,  and  had  no  distinct  relation  to  the  goods  shipped. 

Quart,  Whether,  upon  an  open  policy,  a  payment  miMle  on  the  shipment  of  goodsy  eaiv  ui  tfti 
event  of  loss,  be  added  to  their  price,  so  as  to  form  part  of  their  value. 

This  case  was  referred  to  an  arbitrator;  who  by  bis  award  stated  the  foUowin; 
fiusts  for  the  opinion  of  the  Court : — 

The  plaintiff  is  a  British  merchant  residing  in  London,  and  is  the  agent  of 
Don  Pedro  de  Lezica  and  Don  Miguel  de  Reglas,  who  at  the  time  of  the  trans- 
actions out  of  which  the  cause  arose,  were  merchants  residing  at  and  subjects  of 
the  state  of  Buenos  Ayres  in  South  America.  The  plaintiff  was  authorized  b/ 
them  to  effect,  and  did,  in  October  1825  effect  in  his  own  name  at  Lloyd's  Coffee 
House  in  the  city  of  London,  a  policy  of  insurance  Tin  the  common  form)  at  ind 
from  the  river  Plate  to  Canton,  during  the  vessel  s  stay  and  trade  there,  and 
back  to  any  port  or  ports,  place  or  places  of  ^discharge  in  the  river  Plate,  pg^ 
on  specie,  &c.,  shipped  in  the  Leonidas  in  the  river  Plate,  and  on  the  '- 
same  or  the  returns  thereof  (as  interest  might  appear)  in  any  description  of  mer- 
chandise, with  liberty  to  declare  and  value  thereafter.  The  defendant  wu  ooe 
of  the  underwriters.  D.  P.  de  Lezica  and  D.  M.  de  Reglas  had,  in  June  1825, 
chartered  the  Leonidas  for  a  voyage  from  Buenos  Ayres  to  Whampoa,  and  back 
to  Buenos  Ayres.  It  was  stipulated  that  the  vessel  should  not  carry  any  cargo, 
passengers,  or  letters,  on  either  of  the  two  voyages,  without  the  approbation  of 
the  freighters ;  and  the  latter  agreed  to  pay  for  the  voyage  10,000  dollars,  m 
manner  following;  viz.  in  China  all  the  sums  that  might  be  necessary  for  tk 
payment  of  port  charges  and  other  incidental  expenses  (the  latter  not  exceeding 
2000  dollars),  and  the  balance  at  thirty  days  after  the  vessel's  return  to  the  port 
of  Buenos  Ayres.  Buenos  Ayres  is  a  port  in  the  river  Plate ;  and  Whampoa 
mentioned  in  the  charter-party  is  the  same  place  as  Canton  mentioned  in  the 
policy  of  assurance. 

D.  P.  de  Lezica  and  D.  M.  de  B^glas,  having  so  chartered  the  Leonidi^ 
shipped  on  board  her  at  Buenos  Ayres  48,000  Spanish  dollars ;  and  consigned 
the  same  to  their  agent  at  Canton,  for  the  purpose  of  being  invested  in  produoe, 
to  be  returned  to  them  at  Buenos  Ayres.  The  ship  sailed  for  and  arriTcd  it 
Canton,  and  the  dollars  were  delivered  to  the  agent,  who  paid  Bartlett  (tbe  cap; 
tain)  3154  dollars  60  cents,  being  the  amount  of  the  necessary  port  charges  of 
the  Leonidas,  paid  by  Bartlett  at  Canton,  and  the  further  sum  of  2000  dollar 
for  other  incidental  and  necessary  expenses.  The  agent  also  shipped  on  board 
the  said  vessel  1567  chests  of  tea  for  D.  P.  de  Lezica  and  D.  M.  de  Beglas,  m 
^consigned  the  same  to  them  at  Buenos  Ayres.  The  money  paid  for  tbe  n^| 
tea,  with  the  expenses  of  shipping,  amounted  to  42,845  dollars  and  '^^  .  i 
cents.  The  Leonidas  sailod  from  Canton  on  her  return  to  Buenos  Ajres  witb 
the  chests  of  tea  on  board ;  and  in  the  course  of  that  voyage  was  captured  bj  a 
ship  belonging  to  the  Emperor  of  Brazil  (who  was  then  at  war  with  tbe  state  oi 
Buenos  Ayres),  and  carried  into  Rio  de  Janeiro^  a  port  belonging  to  the  Btaj^ 
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ror.  By  ilds  oaptnre,  and  by  the  redolt  of  prooeediDgs  afterwards  taken  in  the 
competent  courts  at  Rio  Janeiro^  the  cargo  of  teas  became  wholly  lost  to  Don  P. 
de  I^iica  and  Don  M.  de  Refflas.  No  declaration  or  yalnation  was  ever  made 
upon  the  policy  of  assurance  by  or  on  behalf  of  the  plaintiff;  or  of  Don  P.  de 
Lezica  and  Don  M.  de  Regies. 

Before  the  commencement  of  this  action  the  defendant  paid  the  plaintiff  2^2L 
0«.  5d.  in  respect  of  his  subscription  of  300iL  to  the  policy  of  assurance  (being 
at  the  rate  of  S7i,  6«.  9d.  per  cent,  upon  such  subseriptionX  without  prejudice  to 
the  plaintiff's  further  right  to  recover  in  respect  of  the  two  sums  paid  to  the  cap* 
tain  at  Canton ;  the  payment  so  made  by  the  defendant  to  the  plaintiff,  being  the 
defendant's  proportion  of  the  costs  and  charges  upon  all  the  teas  shipped  from 
Canton  as  aforesaid,  independent  of  what  had  been  there  paid  to  the  captain. 

By  the  usage  of  Lloyd's  in  matters  of  insurance,  where  liberty  is  given  by  the 
policy  to  declare  and  value  after  the  insurance  is  effiBcted,  and  no  declaration  or 
valuation  is  endorsed  on  the  policy,  it  is  considered  as  an  open  policy. 

Neither  the  defendant  nor  any  of  the  other  underwriters  had  any  notice  or 
3w.;rn-i  knowledge  of  the  charter-party  '''above  stated  until  after  the  capture  had 
^  taken  place  and  thev  were  called  upon  to  pay  the  loss. 

The  arbitrator  awarded  that,  if  the  Court  should  be  of  opinion  that  by  law  the 
plaintiff  was  entitled  to  recover  in  respect  of  the  8154  dollars  and  60  cents,  and 
the  2000  dollars  paid  at  Canton  to  the  captain,  then  the  plajtntiff  was  entitled  to 
claim  from  the  underwriters  to  the  policy  the  full  amount  of  their  respective  sub- 
scriptions, and  to  recover  from  the  defendant  in  thb  action,  37/.  19«.  9d. :  but 
if  the  Court  should  not  be  of  that  opinion,  then  the  sum  already  paid  by  the 
defendant  was  the  full  amount  of  his  liability,  and  the  plaintiff  was  not  entitled 
to  recover.  And  upon  the  whole  matter  he  awarded  that  the  plaintiff  was  not 
entitled  to  recover,  and  that  the  defendant  should  have  judgment. 

A  rule  nisi  bavins  been  obtained  for  setting  aside  the  award,  and  eoterinr 
judgment  for  the  plamtiff  for  the  sum  of  37/.  19«.  9c/.,  the  Court  directed  a  speciu 
case  to  be  stated.     The  case  was  argued  on  a  former  day  in  this  term  by 

Sir  James  Scarlett  for  the  plaintiff.  The  assured  are  entitled  to  recover  the 
two  sums  paid  for  port  charges  and  other  incidental  expenses  at  Canton,  as  part 
of  the  value  of  the  goods  there  shipped  and  insured  by  this  policy.  It  will  be 
said  that  those  sums  cannot  be  recovered ;  because  it  is  a  rule  that  in  an  open 
policy  on  goods,  in  case  of  a  loss,  the  party  can  recover  only  the  invoice  price, 
and  all  duties  and  expenses  incurred  till  they  are  put  on  board,  together  with  the 
premium  of  insurance.  But  the  principle  and  foundation  of  all  insurance  is 
indemnity.  The  object  of  the  contract  is  to  divide  among  many  the  loss  which 
*6^1  ^^^  otherwise  fall  *upon  one.  The  party  insured,  ought,  therefore,  to 
-'  have  a  complete  indemnity,  though  no  profit.  Valued  policies  are  sano- 
tioned  merely  to  prevent  litigation  as  to  what  is  the  real  indemnity.  From  the 
principle  that  a  full  indemnity,  and  nothing  more,  is  to  be  given,  results  the  rule, 
invariably  adopted  in  case  of  an  open  policy,  to  estimate  a  total  loss,  not  by  any 
supposed  price  which  the  goods  might  nave  been  deemed  worth  at  the  time  of 
the  loss,  or  for  which  they  might  have  been  sdd  had  they  reached  the  market  for 
which  they  were  destined,  but  according  to  the  prime  cost,  viz.  the  invoice  price 
and  all  expenses  incurred  until  they  are  put  on  board.  The  premium  of  insur- 
ance is  allowed  to  be  charged  against  underwriters  in  such  a  case,  on  the  ground 
that  a  party  being  about  to  send  goods  on  a  mercantile  adventure  is  entitled  to 
secure  himself  a  full  indemnity  against  any  loss  that  may  happen ;  and  that  he 
would  jiot  do,  unless  to  the  other  charges  he  were  allowed  to  add  the  cost  of 
insurance,  which  are  the  costs  of  procuring  that  indemnity.  Now,  here  the 
plaintiff  will  not  be  fully  indemnified  for  the  loss  of  the  merchandise  which  was 
shipped  at  Canton,  unless  he  recovers  from  the  underwriters,  besides  the  prime 
cost  and  shipping  charges,  the  port  charges  and  other  incidental  expenses  paid 
at  Canton.  It  must  be  assumed  that  the  assured  could  not  have  hired  this  ship 
without  engaging  to  pay  certain  sums  at  Canton ;  and  those  sums,  if  the  ship  had 
been  lost  on  the  voyage  from  Canton  to  Buenos  Ay  res,  could  not  have  been  reco- 
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^ered  \mck  fnm  tiie  Blii|HHni«r.  Tbea,  to  give  the  tarand  %  Ml  bdemuly) 
tiiey  miut  bb  illowed  to  inrare  tVoee  rams.  J[L(xrd  TBNTBSDm,  0.  J.  Tlwj 
flusht  have  iasiired  them  as  moiM)  ^id  for  shipment  of  goods  to  be  tnaaportod 
to  fiaenoe  A jres ;  but  they  hftve  *iiieiel j  effected  a  poliej  on  merehandiee.]  p^ 
Those  sums  eonstitote  part  of  the  value  of  the  goods  wipped  at  Canton.  >• 
It  is  not  unnsoal,  on  shipments  of  goods  in  London,  that  part  of  the  freight, 
abooldbepaid  here  inadTanoe,  andwhenitissopaidyitisoonstdored  in  pnetiod 
as  partof  the  Taloecf  the  goods.  In  Stephenson  Average,  p.  53,  it  is  said,  thai 
*^  when  the  average  is  adjusted  at  the  port  of  loading,  and  the  freight  has  beea 
paid  there,  the  practioe  is  to  add  it  to  the  value  of  the  cargo,  in  the  same  manner 
as  any  other  charge  incurred  on  the  goods  before  putting  them  on  board  the  ship  : 
for  tlie  merchant  has  then  an  interest  in  the  Ireij^t,  by  its  being  oonverted  into  a 
charge  on  his  goods/'  The  value  of  the  goods  is  the  amount  of  all  the  coets  of 
producing  them,  whether  those  costs  be  calculated  in  labour  or  money.  If  ta 
insurance  were  effected  on  so  many  tons  of  oil  (obtained  by  labour  only)  in  tbe 
whale  fishery,  in  case  of  loss  the  value  must  be  measured  by  the  value  of  that 
quantity  of  labour  which  on  an  average  is  requisite  to  obtain  such  a  quantity  of 
oil.  So,  if  the  insurance  be  on  goods  purchased,  the  value  must  be  aaoertaioeJ 
by  adding  to  the  prime  cost  the  shipping  charges,  premiums  of  insurance,  aD<l 
such  freight  as  was  necessarilv  payable  in  order  to  give  the  assured  an  opportunitj 
of  shipping  the  goods  on  the  voyage  insured ;  for  if,  without  first  paying  that 
freight,  he  could  not  ship  the  goods,  the  freight  then  becomes  part  of  their  vtloe. 

Mavde,  eonird.     By  the  contract  of  affreightment,  the  charteren  were  to  paj 
for  the  nse  of  the  ship  a  given  sum  of  money ;  of  which  one  portion  was  to  be 
payable  on  the  contingency  of  the  vesseFs  arriving  at  Canton,  *the  othw  ^^^ 
portion  on  the  ^ynttngency  of  her  arriving  at  Buenos  Ajnes.    The  charter-  ^ 
en  were  purchasers  of  the  ship  for  a  term ;  and  they  would  be  liable  to  pay  fchoie 
sums  even  if  they  did  not  load  any  goods  at  Canton.     The  payment  of  (hose 
sums  had  no  relation  to  the  goods.     In  Usher  v.  Noble,  12  Bast,  639,  it  was 
held,  that  the  standard  of  calculation  for  ascertaining  the  value  of  an  open  fwliej 
on  ffoods,  either  in  the  case  of  an  average  or  a  total  loss,  was  the  invoiee  price  at 
the  loading  port,  including  premium  of  insurance  and  commission.     The  geneni 
principle,  that  an  insurance  b  a  contract  of  indemnity,  is  not  disputed ;  but  then 
are  cases  where  a  perfect  and  full  indemnity  cannot  be  obtained,  as  where  good5 
insured  sustain  damage  on  the  voyase,  but  arrive  at  the  place  of  destinatioD ; 
the  freight  will  then  beoome  payable :  and  though,  perhaps,  the  value  of  the 
goods,  by  reason  of  the  damage,  may  not  equal  the  freight,  still  the  assured  eaa- 
aot  daim,  in  addition  to  the  damage  done  to  the  goods,  any  part  of  the  freight 
which  they  have  so  paid;  and  yet  in  such  a  case  the  assured  has  not  a  perfect 
indemnity.     The  sums  paid  at  Canton  cannot  be  considered  as  returns  of  mer- 
ohandise.     Flint  v.  Flemyng,  1  B.  &  Ad.  45,  shows  that  a  shipowner  maj 
xscover,  on  a  policy  on  freiglUj  in  respect  of  the  benefit  be  would  derive  from 
qarryiog  his  own  goods  in  his  own  ship.   If  that  be  so,  he  cannot  recover  the  value 
of  that  benefit  on  a  policy  on  goods.     Suppose  the  party  here  had  bought  the 
ship,  to  be  paid  for  at  Canton,  no  part  of  the  price  paid  for  it  could  have  beea 
claimed  by  the  assured  as  part  of  the  value  of  the  goods.     Or,  suppose  it  had 
been  his  own  ship,  and  that  it  had  been  necessary  to  repair  her  in  order  to  bring 
*6561  ''^^^^^^  ^^  carffo ;  the  expense  of  those  repairs  would  not  oonstitate  aoj 

part  of  the  value  of  the  goods.     Where  freight  is  paid  in  London  on  a  - 
vessel  chartered  there  on  an  outward  voyage,  that  freight  is  not  in  practice  coa* 
sidered  part  of  the  value  of  the  goods.  Cur.  adv.jBvU. 

Lord  TiFTTBRDBN,  C.  J.,  uow  delivered  the  judgment  of  the  Court.*  Aft« 
stating  the  facts  of  the  case,  his  Lordship  proceeded  as  follows  : — 

In  the  ar^ment  on  behalf  of  the  plaintiff,  reference  was  made  to  the  principle 
and  foundation  of  all  insurance,  vis. :  indemnity ;  and  it  was  contended  that,  t« 
affect  that  object,  and  bring  the  case  within  the  principle,  the  payment  at  ftntot 
inust  be  oonridered  as  part  of  the  value  of  the  goods  shipped  at  that  place;  ^ 
H  was  observed,  that  the  charges  of  shipping  and  the  premium  of  inburanoe  vh 
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even  ih  tvpea  pa&flies,  ooQBidered  as  part  of  Ae  Tadue  of  the  goods ;  and  farther, 
that  thai  ftcighti  alao^  if  paid  in  advance,  was,  in  praotioei  oonaidered  as  part  of 
their  valne  on  a  total  loan*  This  latter  assertion  was  denied  bv  the  defendant's 
counsel  to  be  trbe ;  and  the  Gonrt  has  no  means  of  knowing  how  the  practice 
may  really  be,  nor  is  the  aseertainmettt  of  the  practice  material  in  our  view  of 
the  case. 

Although  indemnity  is  the  principle  of  insurancci  yet  the  contract  of  insurance 
is,  like  other  contracts,  subject  to  explanation  and  construction,  retnilated  in  some 
countries  by  positive  law,  in  this  country  by  WMe;  and  it  wilt  be  found,  that 
absolute  and  perfect  indemnity  is  not  attained  in  w  droumstanoeB  and  cases,  and 
under  every  possible  event  One  instance,  and  a  Ikmiliar  one,  was  mentioned 
*(i571  ^^  ^®  defendant's  counsel :  if  goods  ^sustain  damage  on  the  voyage,  but 
-^  arrive  at  the  place  of  destination,  the  freight  may  become  payable,  al- 
though, by  reason  of  the  damage,  the  value  of  the  goods  may  &11  short  of  the 
amount  of  freight;  but  the  latter  cannot  be  added  to  the  amount  of  the  damage, 
and  the  assurM  has  not  a  perfiBct  indemnity  for  his  loss. 

There  can  be  no  doubt  that,  where  the  construction  of;the  poliey  is  regulated 
by  the  positive  law  of  any  country,  the  indemni^  of  the  assured  cannot  be 
extended  beyond  the  limits  allowed  by  the  law.  in  this  country,  if  we  should 
depart  firom  usage  and  decisions,  and,  instead  of  reasoning  upon  them,  should 
look  to  abstract  principles,  we  riiould  resolve  things  into  their  first  elements. 
Laws  and  usages  vary  in  difilBrent  countries  on  this  as  on  other  subjects.  In  this 
country  many  losses  are  considered  as  losses  by  perils  of  the  sea,  and  recoverable 
under  those  words  in  the  poliey,  which,  in  France  and  some  other  countries,  are 
not  recoverable  unless  the  underwriters  insure  against  barratty  of  the  master; 
and,  in  some  countries,  negligence  and  want  of  skiU  are  included  under  the  term 
barratry,  which  in  thb  country  are  not  so  included.  See  Yalin  on  the  Ordon- 
nance  de  la  Marine,  liv.  iii.  tit.  6.  Des  Assurances,  art.  28.  In  this  country,  and 
probably  in  some  others,  the  premium  of  insurance  is  considered  as  part  of  the 
value  of  the  goods,  and  recoverable  as  such.  In  France,  the  insurance  of  the 
premium  is  idlowed  by  a  particnlar  provision  of  the  Ordonnance,  ib.  art.  20 ;  but 
this  must  be  effected  by  some  special  clause  in  the  policy  by  which  the  goods 
are  insured,  or  the  insurance  may  be  by  a  distinct  policy.  2  Yalin,  p.  67,  and 
1  Emerigon,  c.  8,  s.  12,  p.  246.  I  may  observe  here,  that  this  part  of  the 
ji^o-*  twentieth  article  of  the  Ordonnance,  and  also  the  *twenty-eighth  article, 
^  are  retained  in  the  new  Code  de  Commerce,  art  342,  353. 

No  case  like  the  present  has  been  found  in  our  books ;  nothing  of  the  like 
nature  was  quoted  from  foreign  authors;  and,  as  fiw  as  my  knowledge  of  them 
extends,  nothing  favourable  to  the  plaintiff  can  be  found  in  them. 

We  mut  theref<N«  look  at  the  terms  of  the  policy,  which  is  the  contract  in 
question,  and  see  whether  its  terms,  construed  according  to  any  principle  recog- 
nised by  usage  in  this  country,  will  authorise  the  plaintiff  to  charge  the  de- 
fendant with  these  payments  at  Canton  as  part  of  the  value  of  the  merchandise 
shipped  there :  there  is  no  other  mode  in  which  the  defendant  can  be  made 
answerable  for  them  on  this  policy ;  though  we  have  no  doubt  that  those  pay? 
ments  might  have  been  made  the  subject  of  a  special  and  distinct  insurance. 

It  is  found  that  the  underwriters  had  no  notice  of  the  terms  of  the  charter- 
party,  and  therefore  they  could  not  know  whether  the  parties  interested  would 
engage,  as  they  have  done,  to  treat  the  payments  to  be  made  at  Canton  as  part 
of  what  is  called  the  freight,  so  that  the  loss  thereof  would  fiiU  upon  them  if  the 
goods  were  lost ;  or  whether  they  would  only  engage  to  advance  money  at  that 
place,  so  as  to  be  entitled  to  reimbursement  from  the  owners  of  the  ship  if  the 
goods  were  lost;  or  whether  the  owners  of  the  ship  would  be  to  find  the  means 
of  making  those  payments  on  their  own  account.  And  it  appears  to  us  to  he 
unreasonable  to  make  the  extent  of  the  responsibility  of  the  underwriters  depend 
•n  the  terms  of  a  private  contract  made  by  the  parties  interested,  and  not  upon 
^ajMfi  thegeneral  usage  and  customs  of  trade. 
^^^^      ^e  sum  of  10,000  doUan  is  not  properly  to  be  called  fkeig^t^  b«| 
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is  the  price  of  the  hire  of  the  ehipi  and  woald  hare  been*  pejable  if  the 
whole  48,000  dollArs  had  been  left  or  otherwiae  dispoaed  of  at  (^ton,  and  the 
ship  had  retamcd  in  ballast,  or  with  passengers  instead  of  merchandise.  And 
if  these  payments  to  the  amonnt  of  5164  dollars  oan  be  added*  to  the  pnoe  of 
the  goods  shipped  in  this  case,  it  will  be  diffiotdt  tt*  say  that  thej  mlru'.  iot 
have  been  a4ded  to  the  price  of  a  much  less  quantity,  or  a  much  less  Tainable 
cargo. 

In  truth,  the  snms  payable  to  the  owners  of  the  ship,  or  for  the  naa  of  the 
ship^have  under  this  charter-party  no  distinct  relation  to  the  goods. 

We  are,  therefore,  of  opinion  that  the  payments  in  question  cannot,  in  this 
particular  case,  be  added  to  and  considered  as  part  of  the  price  of  the  goods. 

Our  opinion  on  this  case  will  have  no  effect  on  the  question,  whether  the  pay- 
ment  on  the  shipment  of  goods  can  be  added  to  their  price,  so  as  to  form  part 
of  their  value  in  an  open  policy,  if  ever  that  question  should  arise.  Such  a 
payment  is  not  properly  freight,  but  the  price  of  the  privilefle  of  putting  the 
goods  on  board  the  ship,  in  order  to  have  the  opportunity  of  their  being  con- 
Tcyed  to  the  place  of  her  destination ;  it  relates  specially  and  distinctly  to  the 
goods :  and  where  it  b  constantly  made,  according  to  the  usage  of  trade,  from 
and  to  any  particular  country,  the  usage  may  be  supposed  to  be  known  to  the 
underwriters,  and  may  be  (but  we  do  not  say  that  it  will  be,  or  ought  to  be,) 
oonsidered  as  a  part  of  the  shipping  eharges,  or  at  least  as  so  closely  analogous 
thereto  as  to  be  goremed  by  the  rule  that  is  applicable  to  those  chargesi  in  the 
construction  of  the  policy. 

*The  consequence  of  our  opinion  is,  that  the  rule  for  setting  aside  the  r^^Mfk 
award  and  entering  a  Terdiet  for  the  plaintiff  must  be  dischar^d.  *- 

fiule  discharged. 


GEORGE  CLARKE  v.  THOMAS  PERCIYAL.    June  6. 

A.  baring  given  his  <Uaghter  on  her  marriage  the  stock  of  a  pnblio-hoaae,  amounting  in  raloe  to 
1200^,  she  and  her  hniband  signed  the  foUowing  instroment :  "  On  demand,  we  promise  to  pej 
to  A.  or  his  order  1200^  for  ralne  reeeiTod  in  stook,  Ao.,  this  being  intended  to  stand  agaiost 
me,  M.  (the  daughter)  as  a  set-off  for  that  sum  left  me  in  my  Other's  will  above  my  listsr 
Ann's  sliare :" 

Held,  that  this  was  not  a  promissory  note. 

This  was  an  action  on  the  following  instmmenty  declared  on  as  a  promissoiy 
note:^ — 

<<  Warrington,  4th  of  March,  1824. 
«jei200  0  0. 

''  On  demand  we  promise  to  pay  to  Mr.  George  Olarke,  or  his  order,  twelve 
hundred  pounds  for  value  receiyed  in  stock  of  ale,  brewing  vessels,  fto;  this 
beinff  intended  to  stand  against  me,  the  undersigned  Mary  Peroiyal,  as  a  set^f 
for  that  sum  left  me  in  my  Other's  will  above  my  sister  Ann's  share. 

"  Thomas  Pjociyal. 
<<  Witness,  William  Hall.  Mart  Peroivai.." 

Plea,  the  general  issue.  At  the  trial  before  Bayley,  J.,  at  the  Lancaster  Sum- 
mer assises  1S30,  Hall,  the  subscribing  witness  to  the  instrument,  being  called 
to  prove  the  execution  of  it,  on  his  cross^zamination  stated  that  the  plaintiff 
nad  two  daughters,  Ann  and  Mary,  and  before  the  marriage  of  the  latter  vrith 
iie  defendant,  had  already  given  to  Ann  1200/.,  and  had  therefore  left  Mary  by 
bis  will  a  sum  exceeding  by  1200/.  that  left  to  Ann.  On  the  marriage  of  Mary 
with  the  defendant,  the  plaintiff  gave  up  to  them  the  stock  of  a  publio-hoiua 
and  brewing  utensils,  amounting  in  value  to  1200/.,  as  a  marriage  portion;  and 
alter  the  marriage  *he  stated  to  the  defendant  and  his  wife  the  fact  of  p^i 
hia  having  left  her  1200/.  more  than  he  had  to  his  dauffhter  Ann ;  and  ■- 
proposed  that,  instead  of  his  altering  his  will,  the  defendant  and  his  wife  should 
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sign  a  note  containing  an  acknowledenient  that  that  ram  had  been  reoeived  by 
tbem.    Id  this  they  assented,  and  the  instniment  in  question  was  aocordingly 

r'ven.  It  was  contended  that  this  was  not  a  promissory  note  within  the  statute 
&  4  Ann.  c.  9 ;  the  object  of  it  being  not  to  give  the  plaintiff  any  right  of 
action,  but  that  his  executors,  in  the  event  of  the  defendant  and  his  wife  claim- 
ing 1200/.  under  the  will,  might  use  the  note  as  an  admission,  on  her  part,  that 
the  property  mentioned  in  it  was  given  to  her  in  lieu  of  the  sum  claimed :  and 
in  that  case,  it  was  urged,  the  instrument  operated  merely  as  an  agreement. 
The  learned  Judge  directed  the  jury  to  find  a  verdict  for  the  plaintiff,  bi>t 
reserved  liberty  to  the  defendant  to  move  to  enter  a  nonsuit.  A  rule  nisi 
having  been  obtained  for  that  purpose, 

F,  JPoUock  and  Wightman  now  showed  cause.  It  must  be  conceded  that,  in 
order  to  make  an  instrument  operate  as  a  promissory  note  within  the  statute  of 
Anne,  it  must  purport  that. the  money  shall  be  payable  absolutely  and  at  all 
events,  and  not  out  of  a  particular  fund,  if  that  fund  be  uncertain.  Here  the 
money  is  made  payable  on  demand,  and  not  out  of  any  particular  fund.  The 
intention  of  the  defendant  and  his  wife  was  to  make  it  appear  that  they  would 
not  take  the  1200/.  bequeathed  to  her  in  the  will.  [Littledalk,  J.  An 
instrument  in  the  form  of  a  note,  but  with  a  memorandum  written  upon  it 
stating  that  it  is  taken  for  securing  the  payment  of  all  such  balances  as  shall  be 
due  from  one  of  the  makers  to  the  payee,  to  the  extent  of  the  sum  mentioned 
*MT\  *^^^^^^f  Leeds  v,  Lancashire,  2  Gampb.  N.  P.  G.  205,  or  that  if  any 
^  dispute  shall  arise  respecting  the  subject  which  is  the  consideration  for  it^ 
it  shall  be  void,  Hartley  v,  Wilkinson,  4  Oampb.  127, 4  M.  &  S.  25,  is  not  a  promis- 
sory note  within  the  statute.  The  instrument  in  this  case  is  of  a  similar  description. 
[Lord  Tkntsrdbn,  C.  J.  The  intention  was,  if  Mary  Peroival  claimed  1200/. 
under  her  father's  will,  the  note  was  to  be  used  by  the  executors  as  a  set-off 
against  that  claim.]  It  was  possible  that  the  state  of  things  contemplated  by 
the  parties  to  the  note  did  not  exist.  If  it  did  not,  the  1200/.  would  he  payable 
at  all  events.  Clarke,  whose  will  is  referred  to,  was  alive,  and  was  the  very 
party  to  whom  the  note  was  made  payable.  [Parkb,  J.  The  note  must  speak 
for  itself;  and  it  is  not  averred,  in  the  count  on  the  note,  that  the  plaintiff  was 
the  father  of  Mary  PercivaL] 

Lord  Tenterdbit,  0.  J.  That  being  so,  all  that  we  can  collect  upon  the  face 
of  the  declaration  is,  that  the  note  was  intended  to  be  a  setoff  against  some 
claim.     It  is,  undoubtedly,  not  a  note  payable  at  all  events. 

Littledalk,  J.  The  note  would  not  be  evidence  to  support  a  count  for 
goods  sold,  or  on  an  account  stated.  On  the  face  of  it,  it  is  clear  that  it  is  not 
payable  at  all  events. 

Pakke,  J.  This  note  was  not  intended  as  a  promise  to  pay  the  sum  men* 
tioned  in  it  to  Clarke  or  to  his  executors,  but  was  only  a  memorandum  of  such 
a  sum  having  been  received  as  a  satisiSaction  pro  tanto  of  the  intended  legacy. 
^6631  *1^UNT0N,  J.  This  was  a  bungling  transaction.  The  note  was  not 
^  intended  to  confer  on  the  fiither  a  right  of  action,  but  to  give  to  his 
executors  an  opportunity  of  settine  off  the  sum  of  1200/.,  if  that  amount  should 
be  claimed  on  behalf  of  Mary.  It  clearly,  therefore,  was  not  a  note  payable  at 
all  events.    The  rule  for  entering  a  nonsuit  must  be  made  absolute. 

Rule  absolnto* 
SA 
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COLLIER,  Gknt.  One,  ftc.,  v.  Sir  WILLIAM  HICKS,  Btft.,  ROBERT 
CAPPER^  Esq.,  G.  RUSSELL,  and  E.  CASTLE.    June  7. 


TraipMS  for  MKnltiiiSy  and  toning  plaintiff  ont  of  %  polies-ofliee.  Plea,  that  Ivro  of  the  defeni  • 
antfly  being  Jiutiooi  of  the  peace,  were  assembled  in  a  police  office  to  a^indicale  upon  an  Enfof' 
mation  against  A.  B.  for  an  oflTence  against  a  penal  statate,  and  were  proceeding  to  hear  tad 
determine  the  same,  when  the  plaintiff  (being  an  attorney)  entered  the  poltee  ciSea  with  the 
informer,  not  as  his  friend  or  as  a  spectator,  bnt  for  the  avowed  poipose  of  acting  as  his  attorBty 
and  advocate  touching  the  information ;  and  as  such  attorney  and  advocate,  without  the  learo^ 
and  against  the  will,  of  the  Jostices,  was  taking  notes  of  the  eridence  of  a  witness  then  nnder 
examination  before  them,  touching  the  matter  of  the  said  information,  and  waa  aettng  sb4 
taking  a  part  in  the  proceedings  as  an  attorney  or  advocate  on  behalf  of  Uie  informer ;  that  tbs 
above  two  defendants  steted  to  the  plaintiff,  that  it  was  not  their  practice  to  suffer  any  pers<« 
to  appear  and  teke  part  in  any  proceedings  before  them  as  an  attorney  or  advocate,  and  t»« 
qnestod  him  to  desist  from  so  doing ;  and  although  they  were  willing  to  peimit  the  plaiatiff  ts 
remain  in  the  police  office  as  one  of  the  poblie,  yet  that  he  would  not  desist  fiwm  teking  a  pert 
in  the  proceedings  as  such  attorney  or  advocate,  but  asserted  his  right  to  be  present,  aod  te 
take  such  part,  and  to  act  as  such  attorney  and  advocate  for  the  informer;  and  nnlawfnlly,  tai 
against  the  will  of  the  Justices,  continued  in  the  poliee-offioe,  taking  part  and  a«ting  as  aibn* 
siUd,  in  oontempt  of  the  justices ;  whereupon,  by  order  of  the  above  two  defendants,  the  othsr 
defendante  turned  the  plaintiff  out  of  the  office : 

Held,  on  demurrer,  that  this  was  a  good  plea,  inasmuch  as  no  person  has  by  Imw  a  right  to  act  ts 
an  advoesAe  on  the  trial  of  an  information  before  Justices  of  the  peace,  witibout  their  pafmissioa. 

Tbb8PA88  for  Msaulting  the  plaintiff,  and  turning  him  out  of  a  polioeoffice 
at  Cheltenham,  in  the  county  of  Oioncester.     Plea,  that  on  the  3d  of  December, 
1829,  to  wit,  at,  &o.,  one  William  Latham  appeared  before  and  informed  J.  C. 
Esq.,  one  of  his  majesty's  jastioes  of  the  peace  for  the  coanty  of  Gloucester, 
that  one  J.  Bichings  did  on  the  7th  of  September  *then  last  nast  drive  pi,^ 
a  certain  carriage  or  yehiole,  with  passengers  to  be  conveyed  for  hire  at  '• 
separate  fues  upon  a  pnUic  highway,  not  having  thereon  a  plate  or  plates  as 
directed  by  7  O.  4,  c.  83,  contrary  to  the  statute  in  that  case  made  and  provided, 
which  imposed  a  penalty  of  20/.  for  the  said  offence ;  and  that  the  said  J.  C, 
duly  issued  his  summons  for  the  appearance  of  the  said  J.  Bichings,  on  Taesdij 
the  8th  of  December  then  instant,  to  answer  the  said  complaint  and  informa- 
lion ;  that  the  summons  was  served  upon  the  said  J.  Bichings,  and  that  the 
defendants  Sir  W.  Hicks,  Bart,  and  B.  Capper,  Esq.,  two  of  the  justices  assigned 
to  keep  the  peace  for  the  said  county  of  Gloucester,  at  the  said  time  when,  Ac., 
to  wit,  on  the  said  8th  of  Decemlier,  were  duly  assembled  in  the  said  poliee 
office  in  the  declaration  mentioned,  together  with  certain  other  iustices,  to  hear 
and  adjudicate  upon  the  said  information  and  complaint ;  that  the  said  J.  Bich- 
ings on  that  occasion  appeared  before  the  defendants  Hicks  and  Capper,  and  the 
other  justices }  and  the  defendants  Hicks  and  Capper,  and  the  other  justices,  as 
such  justices,  &o.,  were  proceeding  to  hear  and  determine  the  said  iDforma- 
tton  and  complaint,  and  to  examine  witnesses  touching  the  premises,  &c.; 
and  that  the  plaintiff,  being  an  attorney,  entered  t|ie  police  office  with  W. 
Latham  the  informer,  not  as  a  spectator  or  as  the  friend  of  Latham,  but  for 
the  express  and  avowed  purpose  of  acting  as  the  attorney  and  advocate  of 
latham  touching  the  said  information  and  complaint,  for  fees  or  reward  to 
him  the  plaintiff  in  that  behalf;  and  the  plaintiff,   as  such  attorney  and 
advocate,  without  the  leave  or  licence,  and  against  the  will  of  the  defendaDts 
Hicks  aod  Capper,  and  the  other  justices,  was  taking  notes  of  the  evidence 
*of  one  W.  D.,  then  under  examination  before  them,  touching  the  matter  m^ 
of  the  said  information  and  complaint,  and  was  acting  and  taking  part  in   *- 
the  proceedings  in  the  said  police-office  touching  the  said  information  and  com- 
plaint, and  in  the  said  examination,  as  attorney  or  advocate  for  the  informer; 
that  the  defendants  Hicks  and  Capper  stated  to  the  plaintiff,  that  it  was  not  their 
practice  to  suffer  any  person  to  appear  and  take  part  in  any  proceedings  before 
them,  as  such  justices  as  aforesaid,  in  the  character  of  an  attorney  and  advocate, 
and  requested  and  ordered  the  pluntiff  to  desist  from  acting  and  taking  a  part 
in  the  said  proceedings  as  such  attorney  or  advocate  for  Latham;  and  that 
although  they,  the  defendants,  Hicks  and  Capper,  and  the  other  justices,  were 
willing  to  permit  the  plaintiff  to  remain  and  be  present  in  the  police-office  as  one 
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of  tin  pttUie,  ]f<et  die  ]pkiBtiff  cM  aot,  nor  vrould,  ott  being  so  reqmrtedy  desM 
from  acting  and  taking  part  in  the  paid  proceedings  as  soeh  attorney  or  «dvoe«t»| 
bot  abeolntely  velcised  no  Co  do,  and  mamlaitted  and  aeserted  his  right  to  be  pre- 
Mat  in  the  polieeK)fio6,  and  to  toke  a  part  in  the  said  proceedings,  and  to  act  ai 
soeh  attorn^  and  adtookte  for  uid  on  the  p«rt  and  behalf  of  Latham  the  mfonner. 
Slid  anlawfblly  and  against  the  trill  of  tne  defendants,  Hicks  and  Oapper,  and 
the  other  jnsticeB)  eontinned  in  the  pdiee-office  acting  and  taking  part  in  the 
said  proeeedings,  as  snch  attorney  and  advocate  as  aforesaid,  in  contempt,  fto., 
of  the  said  dmndants  and  of  the  other  kst-mentiooed  jnstices,  and  to  the  dis* 
tnrbaaoe  and  violation  of  due  order  and  doeency  in  the  administration  of  jnsticoi 
and  to  the  hindrance  thereof,  whereupon  the  defendants,  Hicks  and  Gapp^, 
ordered  the  other  defendants,  Rnssell  and  Oastle,  being  high  constables  of 
,,gAg1  ^Cheltenham,  to  turn  the  plaintiff  ont  of  the  police-office,  and  they,  in 

-'  pursnance  of  such  order,  dnl  expel  him  therefrom  into  the  pablic  street^ 
as  they  lawfnlly  might    To  this  plea  there  was  a  general  demnrrer.(a) 

Ocdson  in  support  of  the  demnrrer.  The  question  raised  in  this  case  is, 
whether  jostioss  of  the  peace,  sitting  in  a  judicial  capacity  to  determine  whether 
nn  offence  has  been  committed  against  a  penal  statute  which  authorises  them  to 
aummon  the  party  accused,  and  witnesses,  and  to  examine  into  the  matter  of 
fmdtj  and  to  give  judgment  or  sentence  for  the  penalty,  subject  to  an  appeal  to 
the  quarter  sessions,  are  bound  by  law  to  permit  an  attorney  or  advocate  to  be 
present  to  assist  the  informer.  In  Rex  v.  Borron,  3  B.  &  A.  482,  it  was  held, 
that  an  attorney  has  no  right  to  comment  on  evidence,  or  to  be  present,  during 
the  investigation  of  a  charge  of  felony  before  a  magistrate ;  and  in  Oox  v.  Gole^ 
ridge,  1  B.  &  G.  37,  that  the  prisoner  examined  before  magiatrates  on  such  a 
charoe  is  not  entitled,  as  of  right,  to  have  a  person  skilled  in  the  law  present  as 
an  advocate  in  his  behalf,  it  being  a  preliminary  investigation  only,  and  not  con* 
dumve.  Those  cases  do  not  apply  to  the  present,  because  this  is  not  the  case 
of  a  preliminary  inqunry,  bnt  a  trial.  IHmbney  v.  Gooper,  10  B.&  G.  287,  i^owa 
that  the  proceediog  against  a  party  in  a  summary  manner  to  recover  a  penaltv 
g;iven  by  statute  is  of  a  judidal  nature,  and  that  the  justices  before  whom  such 
proceeding  takes  phuie  constttute  a  court,  at  which  all  persons  have  a  prim&  facie 
*^T]  "^^^  ^  ^  present.     *rLord  TXNfSBDEN,  C.  J.     That  case  did  not 

•'  decide  that  the  party  had  a  right  to  be  preeent  in  his  character  of  an 
attorney,  but  merely  as  one  ni  the  public.  Paeks,  J.  In  the  present  case  the 
fMuiy  himself  was  before  the  justices;  the  plaintiff  did  not  appear,  properly 
speaking,  in  the  character  of  an  attorney,  but  of  an  advocate.]  The  authorities 
ahow  that,  as  the  magistrates  w^re  exercising  a  judicial  authority,  and  determine 
ing  whether  aa  offence  had  been  committed  against  a  penal  statute,  they  consti- 
tuted an  open  -court,  at  which  all  persons  had  a  right  to  be  present.  If  the 
plaintiff,  therefore,  had  a  right  to  be  present  as  one  of  the  public,  he  surely 
might  take  notes  of  the  proceedings  with  a  view  to  an  appeal,  if  that  should  after*' 
wards  become  necessary.  It  was  observed  by  the  Lord  Ghief  Justice,  in  Cox  v. 
Coleridge,  1  B.  &  G.  37,  that  if  the  accused  might  have  the  assistance  of  an 
advocate,  the  same  right  oould  not  be  denied  to  the  accuser.  Now  there  is  cer* 
tainly  no  authority  to  ahow  that  a  party  on  trial  for  an  offence  before  justices  of 
peace  is  entitled,  as  of  right,  to  have  the  assistance  of  a  professional  man  to  act 
as  an  advocate ;  but  in  point  of  practice,  it  is  generally  allowed  in  such  proceed**- 
ings.  In  the  superior  courts,  where  Judges  of  great  legal  knowledge  preside,  ail 
advocate  is  always  allowed  to  plead,  and  the  right  to  do  so,  indeed,  can  hardly 
be  disputed ;  and  if  so,  h  fortiori,  the  rixht  must  equally  exist  in  proceedings 
before  justices  of  the  peace,  who,  from  their  want  of  professional  knowledge, 
eanaot  be  so  well  able  to  form  a  correct  judgment  on  the  law  or  the  facts  of  tn^ 
*B681  ^'^'^  brought  before  them.     If  the  '*'privilege  can  be  disputed  on  the 

^  hearing  of  an  information  before  justices,  when  they  constitute  an  open 

(a)  Tbore  wiiB  •taoth«r  pies,  itetitif  the  matter  Hi  JnitiflMtira  Mttewhat  dUffanntlj;  bat  the 
plaa  above  itated  IntolTea  all  the  poinU  npon  whioh  the  deoiiioa  turned. 
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court,  it  would  be  haid  to  aay  hov  far  the  xi^t  Slight  not  abo  be  questioiied  in 
other  opea  ooorte,  even  the  superior  onee. 

Lord  TxNTKEDiNp  0.  J.    The  qaestioa  raised  in  this  ease  is  not  whether  any 
person  has  a  right  to  be  present  on  the  trial  of  an  information  before  a  magistrate 
as  long  as  he  oonduote  himself  with  decency  and  propriety  nor  whether  any  one, 
whether  attorney  or  oonnsel,  or  of  any  other  description  of  persons,  may  or  may 
not  be  present  and  take  notes,  and  quietly  give  adyice  to  either  party :  but  the 
question  is,  whether  any  one  is  entitled,  without  permission  of  the  magistrates, 
and  as  a  matter  of  right,  to  attend  and  take  part  in  the  proceedings  an  an  advo- 
cate, by  expounding  the  law,  and  examining  the  witnesses.    This  was  undoubt- 
edly  an  opea  court,  and  the  public  had  a  right  to  be  present,  as  in  other  courts ; 
but  whether  anjf  persons,  and  who  shall  be  allowed  to  take  part  in  the  proceed- 
ings, must  depend  on  the  discretion  of  the  magistrates ;  who,  like  other  Judges, 
must  have  the  power  to  regulate  the  proceedings  of  their  own  courts.     The 
superior  courts  do  not  allow  every  person  to  int^ere  in  their  prooeedings  as 
an  advocate,  but  confine  that  privilege  to  gentlemen  admitted  to  the  hH  by 
the  members  of  one  of  the  inns  of  court.      They  do  not  allow  attorneys 
to  act  as  advocates;  and  in  one  of  them  (the  Court  of  Common  Pleas),  eveo 
all  gentlemen  of  the  bar  are  not  allowed  to  exercise  all   the   duties  of 
advocates;    but   the  full    privilege  of  so  doing  is  confined    to   those  who 
*are  of  the  degree  of  the  coif.    So  doctors  of  the  civil  law  are  not  entitled  r«A^ 
to  act  as  advocates  in  the  courts  at  Westminster,  although  they  may  do  '- 
so  by  special  permission  of  those  Courts.     So  at  ^e  quarter  sessions,  the  justioef 
nsually  require  that  gentlemen  of  the  bar  only  should  appear  as  advocates ;  but, 
in  remote  places,  where  they  do  not  attend,  members  of  the  other  branch  of  the 
profession  are  permitted  to  act  as  advocates.  Persons  not  in  the  legal  profession 
are  not  allowed  to  practise  as  advocates  in  any  of  these  courts.     On  the  hearing 
of  an  information,  the  magistrates,  having  the  discretionary  power  to  relate 
the  proceedings  of  their  own  courts,,  may  decide  who  shall  appear  as  advocates, 
and  whether,  when  the  parties  are  before  them,  they  will  hear  any  one  but  them. 
It  may  be,  and  is,  in  some  cases,  very  convenient  that  magistrates  should  hear 
counsel  or  attorneys  as  advocates,  and  allow  them,  as  they  frequently  do,  to 
expound  the  law,  examine  witnesses,  and  reason  on  the  fiacts ;  but  it  has  never 
been  decided  that  any  one  can  claim,  as  a  right,  to  act  in  that  capacity,  withoat 
the  consent,  and  against  the  will  of  the  magistrates.     Any  person,  whether  be 
be  a  professional  man  or  not,  may  attend  as  a  friend  of  either  party,  may  take 
notes,  may  quietly  make  suggestions,  and  give  advice ;  but  no  one  can  demand 
to  take  part  in  the  proceedings  as  an  advocate,  contrary  to  the  regulations  of  the 
oourt  as  settled  by  the  discretion  of  the  justices.     It  may  be  said,  that  a  denial 
of  this  right  in  prooeedings  before  magistrates,  will  be  a  hardship  on  the  parties. 
I  cannot  accede  to  that  opinion ;  on  the  contrary,  I  think  it  may  be  for  the 
benefit  of  the  parties  that  such  right  should  not  be  admitted.     If  the  informer 
may,  as  a  matter  of  right,  demand  that  a  professional  advocate  shall  be  heard 
*for  him,  though  he  himself  be  present,  the  accused  must  have  the  same  ri^^Q 
right     The  consequeoce  would  be,  that  the  parties  would  in  most  cases  *-    ' 
be  put  to  a  heavy  and  grievous  expense.     My  own  opinion  is,  that,  in  general, 
the  ends  of  justice  will  be  sufficiently  well  attained  in  these  summary  prooeedingi 
by  hearing  only  the  parties  themselves  and  their  evidence,  without  that  nicety 
of  discussion,  and  subtlety  of  argument,  which  are  likely  to  be  introduced  bj 
persons  more  accustomed  to  legal  questions.     For  these  reasons,  I  think  ths( 
the  judgment  of  the  Court  must  be  for  the  defendant. 

LiTTLEDALE,  J.  I  am  of  thc  same  opinion.  Eve^  court  of  justice  has  tha 
^wer  of  regulating  its  own  prooeedings.  In  the  superior  courts  in  Westminster 
Hall,  when  barristers  attend,  they  only  are  permitted  to  act  as  advocates.  Per- 
haps  if  they  did  not  attend,  attorneys  might  be  heard  as  advocates.  There  is  s 
difference  even  in  the  superior  courts  in  this  respect.  In  the  Common  Pless 
fcarrii'ters  only  of  a  oertoin  rank  and  degree  are  permitted  to  plead.  Here  tbc 
right  claimed  is  for  all  persons  to  attend  as  advocates.     The  plaintiff,  indeed,  if 
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an  attorney  of  one  of  the  superior  courts,  bat  be  can  derive  no  rigbt  from  that 
fduraoter  to  act  as  all  advocate  in  a  proceeding  before  a  magistrate.  It  seems  to 
me,  as  magistrates  have  a  right  to  regulate  their  own  proceedings,  they  musti 
eoQseqnenUy,  have  authority  to  decide  whether  advocates  shall  or  shall  not  be 
permitted  to  plead  before  themi  though  in  cases  of  difficulty  it  may  be  desirable 
and  advisable  that  the  liberty  diould  be  granted.  I  am  therefore  of  opinion,  as 
to  the  present  case,  that  the  plaintiff  had  no  right  to  take  part  in  the  prooeedmgS; 
^6711  ^^  ^  ^^^  examination  of  the  witness,  as  *an  advocate,  without  the  per- 
^  mission  of  the  magistratesy  and,  consequently,  that  the  alleged  trespass 
is  well  justified. 

Pabkk,  J.     My  opinion  in  this  case  is  not  founded  in  any  degree  on  that 
part  of  the  plea  wherein  it  is  alleged  that  th(^  plaintiff  was  taking  notes  of  the 
evidence  of  a  witness  then  under  examination,  but  on  the  other  part,  where  it  is 
stated  that  he  was  acting  and  interfering  in  the  proceedings  and  in  the  examina* 
tion  as  an  attorney  or  advocate  on  behalf  of  the  informer,  and  that  the  justices 
told  him  it  was  not  their  practice  to  suffer  any  person  so  to  do,  and  requested  hm 
to  desist,  but  were  ready  to  permit  him  to  remain  in  the  police-office  as  one  of 
the  public ;  that  he  asserted  his  right  to  be  present,  and  to  take  a  part  in  the 
proceedings,  and  to  act  as  such  attorney  or  advocate  on  behalf  of  the  informer, 
and  that  he  did,  against  the  will  of  the  justices,  continue  in  the  office  acting  and 
taking  a  part  in  the  proceedings,  as  such  attorney  or  advocate.     I  am  of  opmion 
that,  in  point  of  law,  this  plea  is  a  good  justification.     It  is  undoubtedly  so, 
unless  it  can  be  made  out  that  all  the  king's  subjects  have  a  right  to  attend  a 
court  of  this  deseription,  not  merely  to  act  as  professional  advisers,  but  to  take 
part  in  the  proceedings  in  the  examination  of  witnesses,  and  to  act  as  an  advo* 
cate  usually  does.     iTow,  it  is  impossible  to  say  that  all  the  kind's  subjects  hav^ 
a  right  to  act  as  professiooal  assistants,  in  the  way  in  which  this  plaintiff  has 
claimed  to  do  it,  either  to  the  party  accusing  or  accused.     All  may  be  present^ 
and  either  of  the  parties  may  have  a  professional  assistant  to  confer  and  consult 
*6721  ^^'  ^^  ^^^  ^  inteifere  in  the  course  of  the  ^proceedings.     No  person 
^   has  a  right  to  act  as  an  advocate  without  the  leave  of  the  court,  which 
must  of  neoessity  have  the  power  of  regulating  its  own  proceedings  in  all  cases 
where  they  are  not  already  regulated  by  ancient  usage.     In  the  superior  courts, 
by  ancient  usage,  persons  of  a  particular  class  are  allowed  to  practise  as  advo- 
cates, and  they  ooiUd  not  lawfully  be  prevented ;  but  justices  of  the  peace,  who 
.are  not  bound  bv  such  usage,  may  exercise  their  discretion  whether  tbey  will 
allow  any,  and  what  persons,  to  act  as  advocates  before  them.     Here,  the  plain- 
tiff having  insisted  upon  the  right  to  act  as  advocate,  the  defendants  were 
justified  in  committing  the  alleged  trespass. 

Taunton,  J.  I  am  of  the  same  opinion.  The  decision  in  this  case  will  not 
be  an  authority  for  saying  that  a  person  in  a  police-office  has  no  right  to  take 
notes,  but  that  he  has  no  right  to  act  as  an  advocate  for  an  informer  in  a  pro- 
ceeding on  a  penal  statute,  without  leave  of  the  justices.  On  such  occasionS| 
they  have  the  same  discretion  which  every  other  court  has,  to  reffulate  their  own 
proeeedingi.     The  judgment  of  the  Oourt  must  be  for  the  defendants. 

Judgment  for  the  defendants 
Jtutice  was  to  have  argued  for  the  defendants. 

Vol.  XXTL  86  2  a  2 


ftBSt  MouNTNKT  V.  Watton;    T.  T.  1S31.  [(73 

*MOUNTNBT  •.  WATTON.    Jum  7.  [*«« 

DMlaratitm  ttftted  that  ibe  defendui  intending  to  OMUt  it  to  be  belieyed  thai  tlM  pluatiff  wu 
goilty  of  felonionaly  stealing  a  bone,  pnblfoned  a  llb^l  eonoeniing  bim.  The  Ube1«  as  aet  oat, 
waa  beaded  "Hone^tealer,"  and  tbea  alleged  thai  the  plafaitiff  was  taken  vp  on  mpieion  dt 
having  stolen  a  hone,  by  a  oonstable  who  waa  iafomed  thai  ''aneh  a  eharttctav^  wan  it  a 
oertain  publio-booae ;  it  Uien  went  on  to  state  eircomstanees  of  snspieion  against  the  pkintil^ 
and  ultimately  that,  barbig  obtained  penniasion  to  go  out  of  the  constable's  aight»  he  made  bii 
eaeape,  but  was  ntaken  and  eonined  hi  gaol  for  Mcami&aifion.  Innuendo,  that  the  plaintif  wai 
guilty  of  feloniously  stealing  a  hone. 

l!he  defendant  pleaded  the  general  Issue,  and  then  a  justifioation  as  to  all  parts  of  tha  libel  ezccft 
the  word  **  horse-stealer/'  setting  out  in  this  latter  plea  the  several  eirenmatanees  related  in 
«heUbel: 

Held,  that  as  the  declaration  alleged  thai4he  Ubd  was  tetended  to  oonrey  a  ebarsa  of  fbloay,aBd 
this  intent  was  not  denied  by  the  plea,  the  statement  of  eireumstanoes  of  soapirion  to  exam 
part  of  the  libel,  was  no  snffioient  justifioation :  although  §emhU,  that  where  a  libel  eootaiai 
pioposltions  that  may  be  separated  from  eaeh  ethe^,  one  may  be  justified  apart  from  Uie  rest 

Cass  for  libel.  The  declantion  stated  thai  the  defeodant,  oontririBg  to 
iojore  the  plaintiff,  and  to  oanae  it  to  be  believed  that  he  had  been  and  vai 
flroiltj  of  felonionalj  stealing  a  hone,  eomposed  and  published  in  a  neirspapers 
ubel  of  and  oonoerninffthe  plaintiff,  containing  the  matter  fellowing  of  and  ooa* 
oerninf^  him,  yis. : — '<  Horae-stealer.  Charles  Moontnej,  a  native  of  Derbj,  wii 
taken  into  cnstodj  in  this  town  on  Saturday  night  on  sospicioa  of  having  stoles 
a  gray  horse,  the  property  of  Mr.  Thomas  Adderley  of  Stone,  Shropebire.  In* 
formation  was  given  to  Mr.  Bowdler,  solieitor,  who  happened  to  be  eonstabie  &r 
the  night,  that  such  a  character  was  at  the  White  Horse,  Frankwell.  Mr  B., 
with  Hey  ward  the  police  officer,  went  in  searoh  of  him,  and  feand  him  asleep  io 
bed.  Hcyward  awoke  him,  and  asked  where  he  left  the  gray  horse  ?  He  im«W' 
diately  answered  '  Chester ;'  but  on  looking  round,  and  observing  who  pot  ths 

Question,  he  denied  all  knowledge  of  the  horse."  The  libel,  sa  set  out  ia  the 
eclaration,  went  on  to  state  that  the  plmntiff  was  afterwards  conveyed  in  ot^ 
tody  to  a  house  where  he  had  requested  to  be  lodged ;  that  while  thire,  he  vn 
^rmitted  by  the  person  in  whose  ehaigs  he  was  to  go  into  a  aepeittte  rv^4 
room,  for  the  purpose,  as  he  said,  of  speaking  with  oae  of  the  fimiiy ;  '- 
that  he  escaped,  as  was  supposed,  through  the  window  of  that  room,  and  thst  It 
was  afterwards  retaken,  and  confined  in  gaol  for  further  eiamination.  To  thii 
recital  of  the  libel  was  added  the  following  innuendo  :^^"  Then  and  there  by  tbe 
said  libellous  matter  intending  and  meaning  that  he  the  said  plaintiff  had  bea 
and  was  guilty  of  feloniously  stealing  a  horse." 

The  defendant  pleaded,  first,  the  general  issue ;  miA,  secondly,  as  to  eompoi- 
ing  and  publishing  the  supposed  libel^  ''save  and  esccapi  otto  die  wordi  ^ii^^ 
tboalery  part  qftke  $a%d  iuppoied  Itbd"  that  the  gray  horse,  the  pn^Hirty  of  tbe 
said  T.  A.  in  the  libel  named  (he  the  said  T«  A.,  then  living  at  S.  in  Stafibid- 
shire),  had  been  supposed  to  have  been  feloniously  slol^,  and  that  infonnati<* 
bavins  been  thereupon  given  to  the  said  W.  Bowdler  in  the  supposed  libel 
named,  he  being  a  night-constable,  &o.,  that  the  plaintiff  waa  suspected  of  hit' 
in^  stolen  the  said  horse,  and  was  at  a  house  called  4ke  White  Horse,  situate  ia 
a  suburb  of  the  said  town,  to  wit,  Frankwell,  in  the  libel  mentioned ;  be  B. 
being  such  constable,  and  having  reasonable  cause  to  suspect  that  the  said  bone 
had  been  feloniously  stolen,  and  suspecting  the  plaintiff  to  have  stolen  tbe  same, 
and  one  J.  Heywaid  in  the  supposed  libel  named,  being  a  police  officer  for  ^ 
town  and  liberties  of  Shrewsbury,  including  Frankwell,  and  also  susp^ting  tf 
aforesaid,  went  in  search  of  the  plaintiff  at  the  said  White  Horse,  Fraokirellf 
and  there  found  him  asleep  in  bed.  The  plea  went  in  the  same  manner  tbrougb 
the  whole  narrative  of  the  libel,  as  stated  in  the  declaration,  and  concluded  bj 
^justifying  in  the  usual  form,  except  as  in  the  introductory  part  uf  the  r^^f^ 
plea  was  excepted.  ^ 

The  plaintiff  demurred  to  this  last  plea,  assigning  for  causes,  that  it  wtf 
pleaded  to  part  only  of  the  libel  in  thi  declaration  mentioned,  whereas  the  Ube| 
was  one  and  not  divisible ;  and  also  that  the  plea  did  not  allege  any  facts  f"  *^ 
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justified  tbe  libel  bb  explained  bjthe  inmieDdo  in  thedeclanftion ;  and,  furtheri 
that  it  contained  no  answer  in  faot  to  the  declamtion,  and  that  it  amounted  only 
to  the  general  issney  &o.    Joinder  in  demurrer. 

IL  ri  Richards  in  support  of  the  demurrer.  There  are  two  questions  in  this 
oaae :  first,  whether,  to  a  declaration  for  libel,  a  justification  of  part  may  be 
pleaded.  Secondly,  whether,  omitting  the  word  '^  horsenitealer,''  the  declaration 
in  this  case,  which  charges,  by  innuendo,  that  the  libel  couTeyed  an  imputatioki 
of  felony,  be  sufficiently  answered  by  a  plea  setting  out  mere  oironmstaDoes  of 
Buapicion.  As  to  the  first  point,  Clarkson  v.  Lawson,  6  Bingh.  266,  587,  will 
be  referred  to  on  the  other  side ;  but  it  might  (if  necessary)  be  questioned, 
whether  the  judgment  in  that  case  was  well  founded.  The  matter  justified 
there  was  not  the  libel  complained  of.  If  the  plaintiff  had  proyed  no  more  than 
the  words  which  the  plea  professed  to  answer,  he  would  have  been  nonsuited ; 
and  the  argument  used  by  three  of  the  Judges,  that  the  defendant  ought  to  bo 
allowed  to  show  by  his  plea  what  would  exempt  him  from  part  of  the  damages 
claimed,  appears  inconsistent  with  general  rules )  the  true  test  of  a  plea  being, 
not  whether  it  goes  to  mitigate  the  damages,  but  whether  it  denies,  or  confesses 
^6761  *°^  ^▼oids  *the  matter  charged  in  the  declaration.  But  at  all  events 
^  that  case  is  distinguishable  from  the  present,  for  the  word  ^*  honie-stealer'' 
here  is  essentially  connected  with  the  remaining  part  of  the  libel,  and  gives  the 
sfting  to  the  whole.  The  narrative  of  the  libel,  if  understood  (according  to  the 
principle  laid  down  in  Woolnoth  v.  Meadows,  5  East,  463,  in  the  sense  which 
ordinary  persons  would  give  it,  dearly  oairies  on  the  imputation  conveyed  in 
the  introductory  word.  The  ease  is  like  that  of  Lewis  v.  Clement,  8  B.  A  A. 
702,  where  a  narrative  of  proceedings  in  the  insolvent  debtors'  oouft  was  headed 
**  Shameful  conduct  of  an  attorney.  No  attempt  was  made  in  that  case  to  give 
a  separate  justification  of  the  pre&tory  words,  although  that  eourse  might  sa 
well  have  been  taken  there  as  in  this  case.  Secondly,  the  words  in  the  body  of  the 
libel,  taken  in  their  ordinary  seose,  do  import  that  the  plaintiff  had  been  guilty 
of  horse-stealing ;  and  the  umuendo  fixes  that  meaning  upon  them.  The  plea, 
then,  as  to  this,  does  not  |M^perly  confess  and  avoid.  It  confesses  publication^ 
but  does  not  avdd  by  justifying  to  the  fall  extent  of  the  libel ;  for  it  only  states 
groands  of  suspicion. 

WhcUeieyf  con^^,  CUrkson  v.  Lawson,  6  Bingh.  587,  is  in  point,  and  there 
is  no  authority  for  saying  that  where  an  alleged  libel  is  in  its  nature  divisible^ 
one  part  may  not  be  separately  justified.  In  Stiles  v.  Nokes,  7  East,  49S| 
referred  to  by  Tindal,  C.  J.,  in  Clarkson  v.  Lawson,  it  seems  to  have  been  the 
opinion  oi  all  the  Court,  that  particular  parts  of  the  libel  might  have  been  jv^ti- 
fied,  if  the  parts  which  the  justification  was  meant  to  cover  lud  been  sufficiently 
^6771  *<^i^^i°S^^bed.  Where,  indeed,  the  plea  professes  to  answer  the  declare^ 
-'  tion  as  to  every  part  of  the  libel  set  out,  it  may  be  considered  defective 
if  it  fail  in  justifying  any  matter  in  which  an  imputation  is  conveyed ;  as  in  Johns 
V,  Gittings,  Cro.  EHs.  239,  where  the  libel  charged  the  plaintiff  with  stealing 
cloth  and  velvet,  and  the  plea,  purporting  to  be  a  general  answer,  justified  only 
as  to  the  stealing  of  velvet.  Lewis  v,  Clement,  3  B.  &  A.  702,  referred  to  on 
the  other  side,  is  also  an  instance  of  this  kind.  But  it  is  otherwise  where  the 
plea  only  professes  to  excuse  one  part  of  the  libel ;  and  although  such  part  may  be 
set  oat  in  the  declaration  as  coonected  with  other  matter,  yet,  if  it  be  in  its  nature 
separable,  it  may  be  treated  as  forming  an  independent  proposition.  Thus,  in 
Lord  C.  Churchill  v.  Hunt,  2  B.  &  A.  685,  the  declaration  stated  that  an  accident 
had  happened  by  the  collision  of  two  carriages,  which  took  place  without  any  fault 
in  the  plaintiff,  but  that  the  defendant  published  a  libel  of  and  concerning  such  acci- 
dent, imputing  it  to  misconduct  in  him.  The  plea  in  justification  stated  that  the 
accident  mentioned  in  the  supposed  libel,  was  the  same  with  that  referred  to  in 
the  introductory  part  of  the  declaration ;  and  it  then  stated  that  the  said  accidetit 
happened  by  two  carriages  coming  together,  and  by  the  plaintiff's  misconduct. 
The  jury,  having  found  for  the  defendant  on  the  justification,  but  tor  the  plain- 
tiff as  to  a  part  of  the  libel  not  justified  (relating  to  a  circumstance  connected 
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.with  the  aocident))  it  waa  contended  that  the  verdict  upon  the  joBtificatioti 
in  effect  *  finding  that  the  defendant  had  not  puhlished  *  lihel  eoneeming  ibe 
accident  mentioned  in  the  decl.arfltion^  and  '''that  snch  accident  as  there  r^g-^ g 
mentioned  had  not,  in  fact,  occurred,  it  heing  described  in  the  pleadinf^s  *-  ' 
as  an  accident  resulting  from  a  eoUtnon  ofcarriagu  toithout  de/aidt  in  ikepUxi^ 
tiff.  This  Court,  howeyer,  held  that  the  collision,  and  the  absence  of  fault  in 
the  plaintiff,  might  be  considered  as  two  independent  propositions,  and  that  the 
jury,  by  finding  in  favour  of  the  jusUflcation,  had  negatived  the  last  and  not  the 
first.  In  the  present  declwation,  the  part  which  complains  of  a  libel  imputing 
felony  may  be  separated  from  that  which  merely  sets  out  a  narrative  alleging 
circumstances  of  suspicion;  and  the  latter  may  be  answered  by  a  distinct  justifi- 
cation. The  body  of  the  paragraph  stated  in  the  declaration  charges  nothing 
more  than  that  the  plaintiff  was  arrested  for  horse-stealing,  and  that  certain 
grounds  appeared  for  suspecting  him  of  that  offence.  The  innuendo  goea 
farther ;  but  if  that  be  too  extensive,  the  defendant  ought  not  to  be  prejudiced. 
It  is,  in  fact|  too  large.  [Lord  Tentesden,  C.  J.  That  would  be  a  question  for 
the  jury  on  a  trial.  The  words  "  such  a  character"  must  surely  refer  to  the 
term  '<  horse-stealer.'^] 

Lord  TsNTEBDEN,  0.  J.  I  am  of  opinion  that  this  plea  is  not  sufficient.  The 
declaration  states  that  the  defendant  published  a  libel  with  intent  to  cause  it  to 
be  believed  that  the  plaintiff  had  been  guilty  of  feloniously  stealing  a  horse.  If 
the  words  of  the  alleged  libel  did  not  amount  to  a  charge  of  felony,  the  defend- 
ant, on  a  trial,  would  have  succeeded  upon  the  general  issue,  and  without  any 
justification.  But  if  the  words  declared  upon  do  impute  an  actual  felony,  as  the 
declaration  charges,  then  a  justification  merely  setting  out  that  the  *plain-  r^g^g 
tiff  was,  on  certain  grounds,  suspected  of  stealing,  cannot  be  any  answer.  ^ 
I  do  not,  however,  mean  to  lay  it  down  that  where  an  alleged  libel  is  divisible,  one 
part  may  not  be  justified  separately  from  the  rest,  if  a  proper  justification  can  be 
made  out 

LiTTLEDALB,  J.  The  gist  of  the  whole  matter  imputed  by  this  libel  is  con- 
tained in  the  word  ''  horse-stealer."  The  rest  is  a  statement  of  facts,  from  which 
the  imputation  contained  in  that  word  is  deduced.  And  the  declaration  aven, 
in  the  beginning,  and  in  conclusion  by  way  of  innuendo,  that  the  intention  was 
to  impute  felonv.  The  justification  only  states  circumstances  which  induce  sos- 
picion,  and  b,  therefore,  no  sufficient  answer.  And  these  circumstances  all  tend 
to  the  one  conclusion,  which  is  contained  in  the  word  <<  horse-stealer."  In  such 
a  case,  I  think  a  defendant  cannot  excuse  parts  of  a  libel  as  grounded  on  matter 
of  suspicion,  unless  he  can  justify  that  which  is  the  result  of  the  whole. 

Parke,  J.  It  is  unnecessary  in  this  case  to  give  an  opinion  whether  or  not 
a  defendant  may  justify  any  distinct  part  of  a  libel,  though  t  am  rather  of  opinion 
that  he  may.  But  here  it  is  charged  in  the  declaration  that  the  libel  imputed 
felony  to  the  plaintiff;  the  defendant  confesses  that  by  his  plea,  and  only  jusU- 
fies  by  alleginff  circumstances  of  suspicion.     Snch  a  plea  is  no  answer. 

Taunton,  J.|  concurred.  Judgment  for  the  plaintiff. 
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♦Aftoi      *^B  dom.  MONTAGUE  GORE,  Esquire,  v,  W 
^^"J  GORE  I4ANGTON,  Esquire.    June  7. 

Bdward  Ck>ro,  by  his  will  mftde  in  Febrnaiy  1801,  deyised  all  hit  manor,  wr^nied  manor  of 
Barrow  Minchin,  in  the  oonntj  of  Somerset^  with  the  mansion-hoate  MlTed  Bairow  Comi 
thereunto  belonging,  and  the  park,  and  alio  all  hia  freehold  meunagesy  lands,  tenements,  opd 
hereditaments  thertunto  belonaiitg,  aitqate  in  the  parish  of  Barrow  Minohin  and  Barrow  Gumey, 
to  trustees  to  the  use  of  his  eldest  son  W.  G.  Langton,  for  twenty  years  from  the  day  of  the  tes- 
tator's death,  and  after  the  determination  of  ^at  estate,  to  the  use  of  the  first  and  other  sons 
of  the  testator's  younger  son  Charles  Gore,  in  tail  male ;  remainder  to  testator's  grandson  J. 
G.  lAttgton,  and  his  sons  in  tail  male :  and  he  directed  that  the  persons  so  taking  these  estates 
in  tail  male,  should  asrame  and  use  the  name  of  Gore.    He  then  dis^Kwed  of  other  parts  of  his 
real  property  situate  in  yarious  counties,  and,  among  other  legaoies,  he  bequeathed  to  his  ezecu- 
tors  aU  arrears  of  rent  due  from  any  tenanta  of  kit  enainin  tkeparith  o/ Barrow,  to  be  laid  out 
upon  the  farms,  Ao.,  appurtenant  thereto;  and  he  oharged  his  «a«if  Mtate  <U  J9orrot9  with  oertaia 
annnitiea,    He  bequeathed  the  residue  of  his  personal  property  to  his  son  Charles  Gore.    It 
appeared  manifestly  from  the  whole  of  the  will,  that  his  intention  was  to  dispose  thereby  of  all 
his  real  estate.    The  testator  died  in  liaroh  1801. 
The  estate  and  manor  of  Barrow  had  been  in  the  testator's  fhmily  for  seTenJ  generations.    la 
October  1800  he  purchased  a  farm  and  premise^  which  adjoined  to  and  were  kk  some  parts  in- 
termixed with  the  Barrow  estate,  and  woioh  were  situate  in  the  parish  of  Barrow  Minohin  and 
Barrow  Gnm<0y.    That  parbh  contained  two  hamlets,  Barrow  Minchin  and  Barrow  Gumey. 
The  manor  of  Barrow  Minchin  was  a  reputed  manor,  without  courts,  quit-rents,  or  freehold 
tenants.    It  extended  beyond  the  hamlet  of  the  same  nam9>  iMod  comprised  lands  in  the  other 
hamlet.    The  gamekeeper  of  the  manor  of  Barrow  Minohin  had  been  in  the  habit  of  shooting 
orer  the  lands  in  question  for  several  years  before  and  after  they  were  purchased  by  the  testa- 
tor, both  in  the  time  of  the  testator  and  of  the  defendant 
The  testator,  upon  the  marriage  of  his  eldest  son,  had  settled  upon  him  considerable  estates  at  a 
distance  from  Barrow  Court    The  son  acquired  also  property  by  his  wife,  whose  name  (Langton) 
he  took ;  and  upon  his  marriage  he  fixed  his  residence  upon  one  of  the  estates  so  acquired,  at  • 
distance  from  Barrow  Court 
On  ejectment  brought  by  M.  G.,  son  of  Charles  Gore,  the  secopd  son  of  the  testator,  to  reoorer 
the  farm  and  premises  purchased  by  the  testator  in  October  180Q :  Held  (on  a  special  ease 
submitted  to  the  Court),  first,  that  the  date  of  the  purchase ;  the  situation  of  the  lands  in  ques- 
tion ;  the  iaot  of  William  Gore  Langton  being  eldest  son  of  the  testator,  and  having  married  a 
lady  of  fortune,  and  taken  her  surname ;  and  that  the  ancient  seat  of  the  Gore  family  was  at 
Barrow,  the  eldest  son  residing  at  anoUier  place^  were  admissible  in  evidenoe  to  explain  tiie 
intention  of  the  testator. 
Held,  secondly,  that  as  the  intention  ef  the  testator  appeared  manifest  from  the  whole  of  the  wiU 
(if  the  words  **  thereunto  belonging"  had  not  been  in  it),  that  the  lands  in  question  should  pass 
as  part  of  his  Barrow  estate,  and  as  a  jury  might  have  inferred  from  the  fact  of  the  gamekeeper 
of  the  manor  having  shot  over  the  lands  in  question,  that  they  were  within  the  limits  and 
part  of  the  manor,  and  it  was  left  to  the  Court  to  draw  such  conclusions  as  a  jury  might  hayc 
drawn ;  the  words  tkeratmio  belonging  might  be  understood  to  mean,  in  a  popular  sense  at  leas^ 
"situate  within  the  manor;"  and,  consequently,  that  the  land  in  question  passed  by  the  wilL 

Ejectment  on  the  demise  of  Montamie  Gore,  Esq.,  of  Barrow  Court  in  the 
oountj  of  Somerset;  as  devisee  under  the  will  of  Edward  Gore,  Esq.,  formerly 
*fi811  ^^  *^^^  B&me  place,  his  grandfather,  against  William  Gkire  Langton, 
^  Esq.,  of  Newton  Park,  in  the  said  county,  eldest  son  and  heir  at  law  of 
the  said  Edward  Gore,  for  lands  in  the  parish  of  Barrow  Minchin  and  Barrow 
Qumey  in  the  said  county.  At  the  trial  a  verdict  was  taken  for  the  lessor  of  the 
plaintiff,  subject  to  the  opinion  of  this  Court  upon  the  following  case ;  it  being 
open  to  the  Court,  if  necessary,  to  draw  such  conclusions  in  point  of  fact  as  the 
jary  might  have  formed,  and  power  being  reserved  to  the  defendant  to  object  to 
Bucb  parts  of  the  evidence  as  he  might  consider  to  have  been  improperly  admitted 
it  the  trial : — 

The  will  was  made  on  the  3d  of  February,  1801,  and  the  testator  died  seised 
in  fee  of  the  premises  on  the  27th  of  March  in  the  same  year. 

The  devise  under  which  the  lessor  of  the  plaintiff  claimed  was  the  first  devise 
in  the  will,  and  war  as  follows :— <'  I  give  and  devise  all  that  my  manor  or 
reputed  manor  of  Barrow  Minchin  in  the  county  of  Somerset,  together  with  the 
mansion-house  called  Barrow  Court,  thereto  belonging,  and  the  park,  and  also 
til  and  singular  my  freehold  messuages,  lands,  tenements,  and  hereditaments 
thereunto  belonging,  situate,  lying,  and  being  in  the  parish  of  Barrow  Minchin 
tnd  Barrow  Gkirney  in  the  county  of  Somerset  aforesaid,  unto  A.,  B.,  C,  and 
D.^  trusteeS|  and  their  heirs,  ta  the  use  of  my  son  W.  G.  Langton'  and  hit 
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aarigos  during  the  term  of  twenty  jean  from  the  day  of  my  death/'     (A  deviae 
was  here  added  to  support  contingent  remainders.)     ''  And  after  the  determina- 
tion of  the  said  term  of  twenty  yean,  to  the  nse  of  the  firat,  seeond,  third, 
fourth,  fifth,  and  all  and  every  other  the  son  and  sons  of  the  hody  of  my  son 
Charles  Gore,  lawfully  begotten,  ^severally  and  successivelY  in  remain-  rftgoo 
der,  &c.|  and  the  several  and  respective  heirs  male  of  the  bodies  of  all  ^ 
such  sons,  fto. ;  the  elder  and  his  heirs  male  being  always  preferred.     In  de&vlt 
of  such  issue,  the  same  property  was  devised  to  tne  use  of  John  Oore  Langtoo, 
third  son  of  W.  G.  Langton,  for  life,  and  afterwards  of  his  firdt  and  other  sons 
in  tail  male ;  and  failinff  such  issue,  to  the  use  of  the  testator'a  right  heirs.    Tbe 
following  clause  Vas  added : — "  And  I  do  hereby  will  and  direct  that  the  person 
or  persons  (except  my  said  son  William  Qore  Langton),  who  shall  from  time  to 
time  become  entitled  to  the  hereditaments  and  premises  hereinbefore  devised 
under  or  by  virtue  of  any  of  the  limitations  aforesaid,  shall  take  and  use  tbe 
anmame  of  Gore  only,  and  the  arms  of  my  family,  and  shall  have  them  dulj 
regii>tered  in  the  college  of  arms."     The  teistator  then  devised  other  estates  to 
the  use  of  his  son  Charles  Gore  for  life,  with  remainder  to  his  first  and  other 
sons  in  tail  male,  and  in  default  of  such  issue,  to  the  use  of  John  Gore  Lang- 
ton, third  son  of  W.  G.  Langton  for  life,  and  his  first  and  other  sona  in  tail 
male ;  and  in  default  of  such  issue,  there  was  a  like  devise  to  another  grandson, 
and  ultimately  to  the  testator's  riffht  heirs.    There  was  no  direction  in  this  part 
of  the  will  for  taking  the  name  of  Gore.    After  several  other  beqoestSi  whieh 
are  noticed  (as  far  as  it  is  necessary  to  advert  to  them)  in  the  judgment  of  the 
Court,  the  testator  added, — "  And  as  concerning  the  rents,  issues,  and  profits 
of  my  manors  or  reputed  manors,  messuages,  lands,  tenements,  and  heredita- 
ments, with  all  rights,  members,  and  i4ppurtenances  thereunto  belonging  first 
hereinbefore  devised  to  the  said  trustees  and  their  heirs  in  trust  as  aforesaid 
(exoept  those  limited  in  use  to  W.  G.  Langton  and  his  assigns  for  *the  r^^go 
term  of  twenty  years),  I  do  hereby  direct  that  the  same  rents,  issues,  I- 
and  profits  shall  be  laid  out  and  invested  by  my  said  trustees  at  interest  in  the 
funds,  in  trust  as  to  the  sum  of  4000^.  for  the  younger  children  of  my  said  sob 
Charles  Qore,  to  be  equally  divided  amongst  them ;  and  as  to  all  the  rendne  of 
the  said  rents,  and  the  interest  and  dividends  of  the  moneys  over  and  above  the 
4000/.,  in  tru«t,  that  they,  my  trustees,  shall  lay  out  and  mveat  the  same  in  the 
purchase  of  an  estate  in  fee-simple,  being  contiguous  to  my  said  manors  and 
estate  at  Barrow  aforesaid,  or  as  near  thereto  as  may  be ;  which  said  estate  so  to 
be  purchased  I  direct  shall  be  conveyed  to  the  same  uses,  upon  the  same  trusts, 
and  to  and  for  the  same  intents  and  purposes  as  are  hereinbefore  limited,  ex- 
pressed, and  declared  of  and  oonoeming  my  said  manors,  messuages,  kods, 
tenements,  and  heceditaments  at  Barrow  aforesaid,  or  as  near  thereto  as  the 
nature  of  the  case  and  circumstances  may  admit."     The  will  then  proceeded 
thus : — **  And  I  give  and  bequeath  unto  my  executors  hereinafter  named,  all 
arrears  of  rent  which  shall  be  due  to  me  at  the  time  of  my  death,  from  any 
tenant  or  tenants  of  my  estates  in  the  parish  of  Barrow  aforesaid,  upon  trust  to 
lay  out  the  same  in  repairing  the  farm-houses  and  buildings  appurtenant  thereto, 
and  in  draining  the  lands  for  the  best  and  utmost  improvement  of  the  same.'' 
He  also  left  two  annuities,  charged  upon  his  ''  said  estate  at  Barrow."    And  he 
gave  all  the  residue  of  his  personal  estate,  charged  and  chargeable  as  was  before 
mentioned,  to  his  son  Charles  Gore. 

The  estate  and  manor  of  Barrow  appeared  to  have  been  in  the  testator^s  familj 
for  several  generations.  The  farm  and  premises  for  which  this  ejectment 
was  brought,  ^adjoined  to  and  were  in  some  parts  intermixed  with  the  pggi 
ancient  Barrow  estate,  and  were  situate  in  tnu  parish  of  Barrow  Minchin  ^ 
and  Barrow  Gnmcy.  They  were  purchased  by  the  testator,  and  oonvejred  to 
him  by  deeds  of  lease  and  release  dated  2 1st  and  24th  of  October,  1800.  Tbs 
manor  of  Barrow  Minchin  is  a  reputed  manor,  without  courts,  quit  rents,  <xr 
fireehold  tenants.  There  are  two  hamlets  in  the  parish  of  Borrow  Minchia  and 
Barrow  Gomoy,  one  called  the  hamlet  of  Barrow  iLwAn  aad  (he  other  tte 
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liunlet  of  Barrow  Oornej.  The  limito  of  the  mmor  of  Banov  Miachin  extend 
beyond  the  hamlet  of  that  name,  and  eomprise  lands  in  the  hamlet  of  Barrow 
Oamey.  Some  ancient  leases,  from  among  the  muniments  of  the  Barrow 
estate,  w&ce  set  out  in  the  case,  but  were  not  taken  into  oonsideration  by  the 
Court,  for  the  reason  assigned  in  the  judgment.  The  gamekeeper  of  the  manor 
of  Barrow  Minohin  had,  from  the  year  1780,  and  while  the  testator  and  the 
defendant  respectively  were  lords  of  the  manor,  been  in  the  habit  of  shooting  over 
the  land  in  question.  It  was  admitted  that  lands  in  the  hamlet  of  Barrow  Ourney, 
and  which  adjoined  the  farm  in  question,  were  in  the  manor  of  Barrow  Minchln. 
The  testator  left  no  property  undisposed  of  by  will,  unless  the  premises  in  ques- 
tion and  the  land  in  Backwell  after  mentioned  were  to  be  so  considered.  The 
lessor  of  the  plaintiff,  Montague  Gore,  was  the  first  son  of  the  Rev.  Charles 
Gore  (the  second  son  of  the  testator,  mentioned  in  the  devise  by  the  name  of 
Charles  Gore),  and  he  at  the  time  of  the  testator's  death  was  a  year  old.  At 
the  expiration  of  the  term  of  twenty  years  created  by  the  testator  in  favour  of 
the  defendant,  his  eldest  son,  the  defendant  gave  up  to  the  lessor  of  the  plaintiff 
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all  the  ^lands  of  which  the  testator  had  been  seised  at  Barrow,  except 


the  farm  in  question.  The  testator  had  contracted,  after  the  executicMi 
of  his  will,  for  the  purchase  of  a  farm  in  the  parish  of  Backwell,  adjoining 
Barrow.  The  convevanoe  was  not  executed  in  his  lifetime,  but  the  purchase 
was  completed  by  his  executors.  Of  this  last-mentioned  farm,  the  defendant 
took,  and  retained  possession. 

The  testator,  upon  the  marriaffe  of  the  defendant  (some  time  before  the  exe- 
eution  of  the  will),  settled  upon  him  considerable  estates  situate  at  some  distance 
from  Barrow  Court ;  and  the  defendant  at  that  time  acquired  other  considerable 
estates,  also  distant  from  Barrow  Court,  the  property  of  his  wife,  whose  name  of 
Langton  he  took  in  addition  to  that  of  Gore.  Upon  his  marriage  he  fixed  his 
residence  at  Newton  Park,  in  the  county  of  Somerset,  part  of  the  last-mentioned 
estates.  The  defendant,  unless  entitled  to  retain  possession  of  the  land  for 
which  this  action  was  brought,  had  no  property  in  Barrow,  and  had  not  become 
possessed  of  any  lands  as  heir  at  law  of  his  father,  except  the  farm,  before  men- 
tioned, in  Blackwell.  The  testator,  before  his  death,  drained  the  land  in  ques- 
tion, and  put  up  some  gates ;  the  accounts  for  the  drainage  were  settled  and 
allowed  by  the  testator's  steward,  who  resided  at  Barrow  Courts  and  the  gatet 
were  procured  from  Barrow  Court. 

This  case  was  argued  in  Hilary  term,  by  Robert  Scarlett  for  the  plaintiff,  and 
in  Easter  term,(a)  by  FoUett  {(x  the  defendant,  and  by  Robert  Scarlett  in  reply. 
The  arguments  were  in  substance  as  follow  :— 

*6861  *^^^  ^^^  plaintiff  it  was  contended,  that  the  farm  and  premises  pur 
-*  chased  by,  and  conveyed  to,  the  testator  in  October  1800,  passed  to  the 
lessor  of  the  plaintiff  under  the  words  ''  all  that  my  manor  or  reputed  manor 
of  Barrow  Minchin  in  the  county  of  Somerset,  together  with  the  mansion-house 
called  Barrow  Court  thereto  belonging,  and  the  park ;  and  also  all  and  singular 
my  freehold  messuages,  lands,  tenements,  and  hereditaments  thereunto  hdonginff^ 
fiituate,  lying,  and  being  in  the  parish  of  Barrow  Minchin  and  Barrow  Gumey, 
in  the  county  of  Somerset  aforesaid."  K  the  words  ^'  thereunto  belonging  "  hail 
been  omitted,  there  would  not  have  been  a  doubt  that  the  premises  in  question, 
which  are  situate  in  the  parish  of  Barrow  Minchin  and  Barrow  Gumey,  woulj 
have  passed.  The  defendant,  the  heir  at  law,  contends  that  the  farm  and  pre- 
mises are  not  within  the  manor,  and,  therefore,  that  as  to  that  part  of  his  pro- 
perty Edward  Gt)re  died  intestate.  Several  constructions  may  be  put  on  the 
words  thereunto  belonging  in  this  part  of  the  will.  The  clause  in  which  they  oocuY 
consists  of  two  distinct  parts.  In  the  first,  the  words  thereunto  belonging  refer  tQ 
the  mansion-house,  but  in  the  second  branch  they  refer  to  the  word  '*  heredity 
mentfl,''  which  is  the  last  antecedent,  and  may  be  considered  as  passing  all  here- 
ditaments Uttlonging  to  the  testator's  freehold  messuages,  lands,  and  tenements, 
Oti  if  the  words  '<  hereunto  belonging"  in  the  second  branch  refer  to  anything  ia 

(a)  BttOaro  Lord  TsffriBDiH,  C.  J.,  Littlsdaus.  Pabkb,  and  Paitbsou*  Ji* 
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the  first,  tbey  may  be  construed  as  referring  to  all  the  antecedents,  "  the  manofr 
of  Barrow  Minchin,  the  mansion-honse,  called  Barrow  Court,  and  the  park/' 
Assuming  even  the  true  construction  to  be  that  the  words  refer  to  the  manor 
alone,  there  is  sufficient  evidence  in  this  case  to  show  that  the  farm  and  premises 
in  question  are  in  fact  part  of  the  manor,  or  were  so  reputed  to  *be,  and  r^i^io^ 
the  testator  may  have  believed  that  they  did  belong  to  the  manor.  To  ^ 
construe  this  clause  so  as  to  make  the  testator  die  intestate  as  to  any  part  of  bis 
real  property,  and  more  especially  as  to  any  part  of  it  connected  with  tne  Barrow 
estates,  will  be  wholly  inconsistent  with  the  intention  manifested  by  the  general 
scope  of  the  will,  and  by  the  particular  words  of  several  passages  in  it  (In 
support  of  this  position  he  referred  to  various  passages  in  the  will,  which  are 
commented  on  in  the  judgment  of  the  Court.)  The  word  ''  belonging"  has  no 
definite  legal  sense.  It  is  used  to  denote  property :  it  is  also  very  commonly 
employed  to  convey  the  idea  of  relation  or  connexion ;  and  in  this  sense,  the 
lands  in  question,  if  they  have  been  known  and  used  as  a  property  connected 
with  the  manor,  may  be  said  to  belong  to  it,  though  they  do  not  absolutely  form 
part  of  it.  A  jury  would  probably  infer  from  the  fact  of  the  gamekeeper  having 
shot  over  them,  that  they  were  part  of  the  manor ;  and  the  Court  may,  by  the 
terms  of  the  special  case,  draw  such  conclusion  in  fact  as  a  jury  might  draw. 

He  then  cited  Bodenham  v.  Pritchard,  1  B.  &  C.  350,  The  Vicars  Choral  of 
Lichfield  V,  Ayres,  Sir  W.  Jones,  485,  Goodtitle  v.  Southern,  1  M.  A;  S.  299, 
and  Ongley  v.  Chambers,  8  B.  M.  665,  for  the  purpose  of  showing  that  the 
premises  in  question  might  pass  with  the  manor  by  the  words  **  thereunto  belong- 
ing," though  not  accurately  descriptive  of  the  relation  of  that  property  to  the 
manor. 

For  the  defendant  it  was  contended,  that  the  lands  in  question  did  not  pass ; 
that  it  was  incumbent  on  the  plaintiff  to  show  conclusively  that  they  did,  for 
the  heir  *at  law  could  not  be  disinherited  by  intendment ;  that  the  words  r-«f«QQ 
thereunto  heUniging  would  denote  lands  which  had  been  enjoyed  with  the   L^*^^ 
manor  for  a  number  of  *years,  and  had  either  descended  from  father  to  son 
with  the  manor,  or  been  so  usually  occupied  with  it,  that  in  an  ordinary  sense 
they  might  be  said  to  belong  to  the  same  estate ;  but  they  would  not  apply  to 
newly  purchased  estates  which  never  had  been  held  with  the  manor,  or  even 
been  in  the  family  of  the  testator  before  the  purchase  in  October  1800.     Then, 
that  being  so  (it  was  contended),  the  description  of  the  lands  consists  of  two 
necessary  terms :  one  is,  that  they  be  within  the  parish  of  Barrow  Minchin  and 
Barrow  Gumey;  another,  that  they  belong  to  the  manor  of  Barrow  Minchin, 
in  the  sense  just  now  pointed  out,    Now  there  were  lands  which  corresponded 
in  both  particulars  with  this  description,  and  which  undoubtedly,  passed  by  the 
devise.     The  words,  therefore,  of  this  part  of  the  will  are  satisfied  without  being 
construed  as  carrying  the  lands  in  question,  if  they  do  not  correspond  with  the 
description  in  both  particulars ;  that  is,  if  they  do  not  both  belong  to  the  manor, 
and  lie  within  the  parish.     Doe  dem.  Ryall  v.  Bell,  8  T.  R.  579,  Doe  dem. 
Parkin  v.  Parkin,  5  Taunt.  821,  Doe  dem.  Dell  v.  Pigot,  7  Taunt.  553,  Doe 
dem.  Tyrrell  v.  Lyford,  4  M.  &  S.  550.     In  Bodenham  v,  Pritchard,  1  B.  &  C. 
850,  stress  was  laid  upon  the  words  '<  as  now  enjoyed  by  me ;"  and  the  land  in 
question  had  been  enjoyed,  as  it  was  at  the  time  of  the  devise,  for  many  years. 
Then,  if  the  words  '*  thereunto  belonging"  apply  to  the  manor,  and  the  testator 
intended  them  as  a  designation  of  the  lands  which  were  to  pass  by  the  will,  no 
eztriuHic  evidence  is  admissible  to  show  what  the  intention  of  the  '''testa-   r4ef;oQ 
tor  was,  but  that  must  be  collected  from  the  will  itself;  for  there  was  no   I- 
ambiguity  raised  by  the  extrinsic  circumstances,  inasmuch  as  the  testator  had 
lands  in  the  parish  of  Barrow  Minchin  and  Barrow  Gumey  belonging  to  the 
manor  of  Barrow  Minchin,  which  fully  satisfied  the  description :  Doe  dem.  Ox- 
enden  v,  Chichester,  4  Dow.  65;  1  Phil,  on  £vi.  516,  6th  ed.     Evidence  that 
the  lands  in  question  answered  the  description  in  the  will,  and  that  they  had 
been  occupied  and  formed  one  estate  with  the  manor,  was  undoubtedly  admissi- 
ble; but  no  such  evidence  was  or  could  be  given.  Cur,  adv.  vulU 
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Lord  Tenterden,  C.  J.,  now  delivered  the  judgment  of  the  Ooort 
Our  opinion  in  this  case  is  founded  upon  the  will  of  the  testator,  together  with 
such  only  of  the  extrinsic  facts  as  furnish  the  date  of  the  purchase  and  the  situ- 
ation of  the  lands  in  question,  and  show  that  William  Ch>re  Langtoo,  the 
defendant,  was  the  eldest  son  of  the  testator,  and  had  married  a  ladj  of  fortune, 
and  taken  her  surname  of  Langton  in  addition  to  his  own ;  and  that  the  ancient 
seat  of  the  Oore  family  was  at  Barrow,  the  eldest  son  residing  at  Newton  Park ; 
and  all  these  facts  were  undouhtedly  admtssihle  in  evidence,  (a) 

It  appears  hy  the  will  itself,  that  the  testator  had,  on  the  marriage  of  his  eldest 
son,  settled  some  estates  upon  him  and  that  he  was  desirous  that  his  devised 
estate  at  Barrow  should  he  held  hy  memhera  of  his  family  hearing  the  name  of 
Gore ;  for  thoee  estates  are  settled  upon  his  first  and  other  grandsons  (the  sons 
*6901  ^^  ^^  younger  ^n  the  Rev.  Charles  Oore)  in  tail  male ;  and  in  default 
-*  of  such  issue,  upon  the  third  son  of  his  eldest  son  Oore  Langton,  and 
his  first  and  other  sons  in  tail  male,  with  a  direction  that  the  persons  who  may 
become  entitled  thereto  (except  his  son  Oore  Langton,  who  is  to  hold  for  a  term 
of  twenty  years)  shall  use  the  surname  of  Oore  only.  By  the  will  some  other 
estates  are  devised  to  his  son  Charles  Oore,  with  a  remainder  to  his  first  and 
other  sons  in  tail  male,  with  a  remainder  to  the'  same  third  son  of  the  testator's 
eldest  son,  and  his  first  and  other  sons  in  tail  male,  and  a  like  remainder  to  the 
second  son  of  his  son  Oore  Langton,  and  his  first  and  other  sons  in  tail  male,  but 
without  a  direction  to  take  the  name  of  Gk)re.  The  advowson  of  a  vicarage  and 
some  other  lands  are  given  to  his  second  son  Charles  in  fee ;  and  a  messuage  is 
given  to  the  third  grandson  in  fee.  There  are  also  specific  bequests  of  arrears 
of  rent,  and  of  some  accruing  rents,  and  of  various  sums  of  money  and  other 
personaity,  a  provision  for  the  testator's  widow  on  a  release  of  her  dower,  and  a 
residuary  dause  affecting  only  the  personal  estate. 

The  will  is  very  long,  and  in  many  parts  very  minute,  and  it  is  impossible  to 
read  it  without  forming  an  opinion  that  the  testator  supposed  he  had  devised 
everything  that  he  then  possessed ;  and  it  is  admitted  that  he  had  so  done,  with 
the  exception  of  the  lands  in  question.     These  lands  were  conveyed  to  the  tes- 
tator between  three  and  four  months  before  the  date  of  his  will ;  they  adjoin, 
and  are  in  some  parts  intermixed  with  the  ancient  Barrow  estat^;  they  are  in 
the  same  parish,  and  were  treated  by  the  gamekeepers  of  the  testator  and  the 
defendant  as  part  of  the  reputed  manor  of  Barrow  Minchin. 
*6Q11       *^^^  question  arises  upon  the  use  of  the  words  thereunto  belonging  in 
-'  the  devise  under  which  the  plaintiff  claims.     It  is  contended  for  the 
defendant,  that  these  words  are  a  material  part  of  the  description  of  the  tene- 
ments devised,  and  that  the  testator  had  held  the  tenements  in  question  for  so 
short  a  time  that  they  cannot  have  become,  by  reputation,  an  appurtenant  to 
Barrow  Court  or  the  manor  of  Barrow  Minchin.     The  clause  runs  thus :  ^'  All 
that  my  manor  or  reputed  manor  of  Barrow  Minchin  in  the  county  of  Somerset, 
together  with  the  mansion-house  called  Barrow  Court,  thereunto  belonging,  and 
the  park ;  and  also  all  and  singular  my  freehold  messuages,  lands,  tenements, 
and  hereditaments  thereunto  belonging,  situate,  &c.,  in  the  parish  of  Barrow 
Minchin  and  Barrow  Oumey."     A  description  of  various  other  lands  then  fol- 
lows; and  the  clause  declaring  the  uses  of  the  devise  of  the  lands  first  men- 
tioDed  runs  thus :  '^  All  that  my  said  manor  or  reputed  manor  of  Barrow  Minchin, 
together  with  the  mansion-house  called  Barrow  Court,  and  the  park  thereunto 
belonging;  and  all  and  singular  my  freehold  messuages,  lands,  tenements,  and 
hereditaments  thereunto  belonging,  situate  in  the  parish  of  Barrow  Minchin  and 
Barrow  Gumey  aforesaid." 

It  is  obvious  that  the  words  thereunto  belonging  are  used  in  this  will  in  a  very 
negligent  manner,  not  only  in  the  passages  in  question  but  also  in  several  other 
parts  of  the  will. 
In  the  first  clause  the  park  is  not  mentioned  bv  itself  as  belonging  to  the 

(a)  Soe  Lowe  v.  Lord  Hantingtower,  4  Rate.  532,  n. 
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•manor  or  the  mansioii.  In  the  second  danse  the  place  of  the  word  ''  park*'  is 
changed)  and  it  is  mentioned  as  belonging  either  to  the  manor  or  the  masaion, 
according  to  the  antecedent  to  which  the  reader  maj  choose  to  refer  it.  In  the 
first  clause,  also,  *if  the  words  therenfUo  belonging^  the  second  time  tbej  r^ggo 
oocar,  are  to  be  referred  to  the  nearest  antecedent,  they  will  be  referred  ^ 
to  the  park.  In  the  second  clause  they  certainly  cannot  be  referred  to  the  park, 
hut  must  be  referred  to  the  manor  or  the  mansion.  And  it  seems  most  reason- 
able  to  refer  them  to  the  manor,  for  then  the  word  **  thereunto"  will  refer  to 
the  same  antecedent  in  both  members  of  the  sentence.  It  will,  therefore,  be 
proper  to  consider  in  what  sense  the  words  ''  thereunto  beiongingi"  are  to  be 
understood  in  this  will ;  and  the  sense  that  will  best  accord  with  the  intention 
of  the  testator,  as  it  may  be  collected  from  other  circumstances,  and  other  parts 
of  the  will,  is  the  sense  that  ought  to  prevail.  These  words  are,  in  common 
speech,  of  different  import,  according  to  the  subject  of  which  they  are  spoken. 
II  we  speak  of  a  farm  or  field  with  reference  to  the  ownership,  we  say  it  belongs 
to  such  a  one,  meaning,  thereby,  that  it  is  the  property  of  that  person ;  if  with 
reference  to  any  estate  of  a  particular  name,  we  say  it  belongs  to  such  an  estate, 
as  to  the  Britton  Ferry  estate,  meaning  that  it  is  parcel  of  that  estate ;  if  with 
reference  to  its  locality,  we  say  it  belongs  to  such  a  parish  or  township,  mcajiisg 
that  it  is  situate  in  and  part  of  that  parish  or  township ;  and  so  with  reference 
to  a  manor,  we  say  it  belongs  to  such  a  manor,  meaning  that  it  is  situate  in  or 
part  of  that  manor,  in  the  ordinary  and  popular  sense  of  the  word  "  part,"  and 
not  in  the  strictly  legal  sense,  as  part  of  the  demesnes  of  the  manor^  or  as  holden 
of  the  manor  or  of  the  lord  thereof. 

It  sometimes  happens  that  the  language  of  one  will  is  so  nearly  like  that  of 
another,  as  to  make  a  decision  upon  the  first  a  plain  authority  to  govern  the 
second ;  *but  this  does  not  always  happen,  and  very  small  changes .  of  r^im^ 
language  have  often  led  to  a  difference  of  interpretation.  The  extrinsic  ^ 
fticta  in  this  case  leave  no  room  to  doubt  that  the  testator  intended  his  newly* 
ioquired  property  to  pass  by  his  will  as  part  of  his  Barrow  estate ;  but,  never- 
theless, it  cannot  pass  unless  that  meaning  can  be  collected  from  the  will  itself; 
and  there  are  two  clauses  in  the  latter  part  of  the  will  which  appear  to  manifest 
that  intention,  and  to  be  sufficient  to  authorise  us  to  put  such  a  construction  on 
the  words  thereunto  belonging  as  will  accord  with,  and  give  effect  to,  that  inten- 
tion.  These  clauses  provide  for  some  of  the  arrears  of  rent,  and  for  the  charge 
of  two  annuities.  The  first  of  them  is  in  these  words  :  "  I  give  to  my  executors 
all  arrears  of  rent  which  shall  be  due  to  me  at  the  time  of  my  death,  from  any 
tenant  or  tenants  of  my  estate  in  the  parish  of  Barrow  aforesaid,  upon  trust  to 
lay  out  the  same  in  repairing  the  farm-houses  and  buildings  appurtenant  thereto^ 
and  in  draining  the  lands  for  the  best  and  utmost  improvement  of  the  same." 
The  first  part  of  this  clause  will  evidently  include  the  arrears  of  rent  of  the 
aewly-purchased  property ;  and  the  direction  in  the  last  part  seems  to  be  suffi- 
cienUy  general  to  allow  the  arrears  of  one  tenement  to  be  applied  to  the  improve- 
ment of  another,  where  they  might  be  more  wanting,  which  would  show  that  he 
considered  all  that  he  had  in  the  parish  of  Barrow  as  one  estate.  The  same  is 
manifested  by  the  clause  whereby,  after  giving  two  small  annuities,  the  testator 
adds,  and  "  I  do  hereby  charge  my  estate  at  Barrow  with  the  payment  of  the 
same."  It  is  impossible  to  suppose  that  the  testator  intended  a  division  of  thb 
charge  between  his  old  and  his  newly-acquired  property.  And  if,  by  the  true 
'construction  of  the  first  of  these  clauses,  the  arrears  of  rent  are  to  be  r^Q  j 
applied  to  the  improvement  of  the  particular  tenement  out  of  which  they  ^ 
issued ;  then,  if  the  tenements  in  question  do  not  pass  by  the  will,  the  testator  will 
have  devised  the  arrears  of  the  rent  of  tenements  not  disposed  of  by  his  will,  which 
he  cannot  be  supposed  to  have  intended.  Nor  can  it  be  supposed  that  he  intended 
the  arrears  of  the  rent  of  the  lands  in  question  to  be  part  of  the  residue  of  his 
personal  estate ;  for  it  will  be  found,  by  examining  the  other  parts  of  the  will, 
that  he  has  devised  the  arrears  of  the  rents  of  his  several  other  estates  to  the 
persons  who  were  to  take  those  estates  after  his  death,  not  leaving  any  of  thea 
io  fall  into  the  residue. 
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The  intentian)  tben,  of  tbe  testator  being  clear,  supposing  the  words  '^  there* 
unto  belonging''  were  not  found  in  the  will,  we  are  to  consider  whether  snob  a 
aenae  can  be  given  to  those  words  as  will  agree  with  that  intention.  It  is  found 
aa  a  fitct  in  we  case,  that  the  limits  of  the  manor  of  Barrow  Minchin  extend 
beyond  the  hamlet  of  that  name,  and  comprise  lands  in  the  hamlet  of  Barrow 
Gumej,  and  lands  adjoining  the  lands  in  question.  The  leases  which  were  pro« 
duoed  in  evidence  mention  two  closes  only  of  those  lands,  and,  therefore,  thej 
have  not  been  taken  into  consideration,  it  is,  however,  found  as  a  fact,  that 
the  gamekeeper  of  the  manor  was  in  the  habit  of  shooting  over  the  lands  in 
question  for  several  years  before  they  were  bought  by  the  testator,  as  well  as 
afterwards,  in  the  time  both  of  the  testator  and  of  the  defendant  -,  and  the 
Court  is,  according  to  the  terms  of  the  special  case,  to  draw^  if  necessary,  such 
eondumons,  in  point  of  &ct,  aa  a  jnry  might  have  done.  Now,  although  the 
^^gi--.  acts  of  *^  gamekeeper  may  have  little  weight  in  the  estimation  of  law- 
-"  yers,  they  have  often  much  weight  with  country  gentlemen,  and  I  do  not 
doubt  that  a  jury  would  have  inferred,  from  the  whole  evidence,  that  the  lands 
in  question  were  within  the  limits,  and  part  of  the  manor.  And  considering 
them  to  be  so,  the  words  **  thereunto  belonging"  may  be  understood  to  mean 
situate  within,  it  beinff,  as  has  been  before  noticed,  by  no  means  unusual  in 
oommon  speech  to  speak  of  land  lying  within  a  manor,  parish,  or  other  district, 
aa  belonging  thereto.  In  the  decided  cases  in  which  these  words  have  occurred* 
and  wherein  it  was  held  that  property  in  question  did  not  pass,  the  character  of 
the  property  was  such  as  not  to  admit  this  interpretation  of  the  words. 

For  these  reasons,  and  without  impugnine  the  principles  upon  which  the 
argument  for  the  defendant  was  founded,  or  the  authority  of  the  cases  quoted, 
we  think  ounelves  warranted  in  deciding  that  the  lands  in  question  pass  Dy  the 
will ;  aAd,  oomeqnently,  the  postea  is  to  be  delivered  to  the  plaintiff. 

Postea  to  the  plaintiff 


WHITWORTH  V.  HALL. 

Xo  aa  aetioB  for  malieiontly  suing  oat  a  oommimioii  of  bankmp^  it  mnit  be  averrecl  and  proyed 
tliat  the  oommiasion  waa  toperMded  before  the  oommeneement  of  the  aetlon :  and  if  thia  fkot 
be  not  proTedy  the  plaintiiF  ought  to  be  nonsuited,  though  it  was  not  arerred  in  the  deelaratlony 
and  though  the  defendant^  who  might  liave  demurred  for  the  omiaaion,  haa  not  done  ao. 

Case  for  maliciously,  and  without  probable  cause,  suing  out  a  commission  of 
bankruptcy  against  the  plaintiff.  Plea,  not  guilty.  At  the  trial  before  Alex- 
ander, C.  B.,  at  the  Summer  assizes  for  the  county  of  Derby  1830,  the  plain- 
*6961  ^^^'^  counsel  having  stated  his  *case,  Goulhum,  Serjt.,  objected  that  the 
-^  action  was  not  maintainable,  because  it  was  not  averred  in  the  declaration, 
nor  could  it  be  proved,  that  the  commission  had  been  superseded ;  and  he  cited 
Matthews  v.  Dickinson,  7  Taunt.  899,  which  was  a  similar  action,  and  in  which 
Oibbs,  C.  J.,  said,  '' unless  the  commission  was  superseded,  the  action  could  not 
be  supported."  The  learned  Judge  thouffht  the  objection  fatal,  but  refused  to 
nonsuit  the  plaintiff,  on  the  ground  that  tne  defendant  ought  to  have  demurred 
to  the  declaration ;  and  he  made  the  cause  a  remanet,  to  Rive  the  bankrupt  an 
opportunity  of  obtaining  a  supersedeas  before  the  next  assizes. 

Gotdbum,  in  the  following  term,  obtained  a  rule  nisi  for  entering  a  nonsuit.' 
The  Attorney- General  and  F;yne$  Clinton  now  showed  cause.  The  want 
e>f  an  averment,  that  the  commission  was  superseded,  was  a  good  ground  of 
demnrrer,  and  the  defendant  not  having  demurred,  the  learned  Judge  was  right 
in  refusing  to  nonsuit,  and  in  allowing  the  bankrupt  an  opportunity  to  get  the 
eommission  superseded.  [Parks,  J.  If  the  objection  was  fatal,  the  Teamed 
Judge  ought  to  have  nonsuited  the  plaintiff;  for  if  the  case  were  to  go  down 
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ligain  to  trial,  proof  that  the  oommission  had  been  snpeneded  once  the  cause 
li^t  came  on  would  be  no  answer  to  the  action.]  It  must  be  conceded  that,  in 
ffeneral,  an  action  for  the  malioions  and  nnreasonable  prosecation  of  an  action 
by  bailable  process,  or  of  an  indictment,  cannot  be  maintuned  nntil  the  action 
or  indictment  so  "^vexationsly  instituted  has  been  determined  in  dne  p^j 
course  of  law  in  favour  of  the*  party  sued  or  prosecuted,  and  that  the  ^ 
omission  to  show  such  termination  of  the  former  proceeding  renders  the  decla- 
Tation  defective  if  demurred  to,  but  a  distinction  may  be  drawn  in  the  case  of 
maliciously  suing  out  a  commission.  There  it  is  in  the  discretion  of  the  Lord 
Chancellor  to  determine  the  proceeding  by  supersedeas,  or  not,  at  his  pleasure. 
The  validity  of  a  commission  may  as  well  be  tried  in  an  action  of  this  kind  u 
in  one  of  trespass  or  trover.  At  all  ever  to  after  verdict,  it  would  be  presumed 
to  have  been  proved  at  the  trial  that  the  former  prosecution  was  ended :  1  Wms. 
Saunders,  228,  n.  (7).  In  Matthews  v.  Dickinson,  7  Taunt  399,  a  supersedeas  wu 
averred  in  the  declaration,  and  the  question  was,  whether,  being  averred,  it  was 
duly  proved.  The  dictum  of  Gibbs,  C.  J.,  in  that  case  is  the  only  authority 
against  the  plainti?.  fLord  Tbntbbpbn,  C.  J.  That  was  the  opinion  of  one 
rf  the  most  learned  and  acnte  judges  that  ever  sat  in  Westminster  Hall.  An 
Action  cannot  be  supported  for  maliciously  holding  to  bail  without  showing  that 
the  proceedings  were  at  an  end ;  and  yet  the  discharge  from  arrest  is  in  the  dis- 
.cretion  of  the  Court.  Such  a  case,  therefore,  is  not  distinguishable  from  the 
present.  Taunton,  J.  In  Matthews  v.  Dickinson,  7  Taunt  899,  the  variance 
would  have  been  wholly  immaterial,  if  it  had  not  been  necessary  to  show  that 
the  commission  had  been  superseded.] 

Lord  TsNTERDEN,  C  J.  If  a  commission  of  bankrupt  be  sued  out  without 
anv  reasonable  or  probable  *cause,  we  must  assume  that  the  Lord  Chan-  mq^ 
ceflor  would  supersede  it.  There  is  no  sound  distinction  as  to  the  point  ^ 
raised  in  this  case,  between  a  malicious  prosecution  by  indictment,  or  a  malicious 
arrest,  and  a  malicious  suing  out  of  a  commission  of  bankrupt.  Then,  as  to  the 
want  of  the  averment  in  question  being  cured  after  verdict ;  in  this  case  there 
was  no  verdict,  and  the  objection  was  not  merely,  that  the  declaration  did  not 
contain  such  an  averment,  but  that  if  it  had  been  there,  it  was  not  capable  of 
proof. 

LiTTLEDALE,  J.  There  is  no  distinction  between  an  action  for  a  malidoos 
prosecution  by  indictment,  or  for  a  malicious  arrest,  and  one  for  maliciously  sning 
Out  a  commission  of  bankrupt.  In  all  of  them,  it  is  necessary  to  show  that  the 
original  proceeding  which  formed  the  alleged  ground  of  the  action  is  at  an  end. 

Parke,  J.  It  seems  to  be  involved  in  the  proposition,  that  the  commission 
was  sued  out  without  reasonable  and  probable  cause,  that  such  oommissioD  most 
be  superseded  before  the  action  be  commenced,  for  the  very  existence  of  the 
commission  would  be  some  evidence  of  probable  cause.  The  rule  for  entering  s 
nonsuit  must  be  made  absolute. 

Taunton,  J.,  concurred.  Rule  abeolnte. 


♦The  KING  v.  BUMSTEAD.  ^ 

By  ebarter,  the  eompany  of  Patten  makers  were  made  a  oorporation,  baving  a  master,  t«« 
wardens,  and  twelve  assistants,  and  the  oompanj  were  to  elect  yearly  onto/  tk9  two  wardttt 
to  be  master. 

By  a  by-law  afterwards  made  and  agreed  to  by  the  whole  oompany,  the  master  was  from  theooe- 
forth  to  be  elected  by  the  master,  wardens,  and  assistants  for  the  time  being  in  a  particiilir 
mode  (not  prescribed  by  the  charter)  oat  of  two  or  three  meet  and  snflicient  persons,  beio;  of 
the  number  of  the  matter,  wardens,  and  aftitfofite,  and  selected  by  the  master  and  wwt^eut 
In  ease  of  an  equality  of  voices  the  master  was  to  have  a  double  rote : 

ydd,  that  the  by-law  was  bad,  because  it  extended  the  number  of  persons  eligible  by  the  ebartet 
to  the  oflee  of  master:  and  (per  Park  a,  J.)  semble  that  it  was  also  bad  because  the  elsctioa 
WM  required  to  be  in  a  particular  mode  not  preseribed  or  sanctioned  by  the  charter. 
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A  RULS  had  been  obtuned  calling  upon  the  defendant  to  show  canse  why  an 
mformation  in  the  nature  of  a  quo  warranto  should'not  be  exhibited  agunst  him 
to  show  bj  what  authority  he  claimed  to  be  master  of  the  fellowship  of  the  Pat- 
ten-makers' company  of  the  city  of  London,  on  the  ground  that  he  was  not  elected 
to  that  ofEoe  by  the  company  at  large  as  directed  by  their  charter^  but  by  the 
master,  wardens,  and  assistants  only. 

By  charter  of  the  2d  of  August,  1670,  the  patten-makers  within  the  cities  of 
London  and  Westminster,  and  ten  miles  thereof,  were  constituted-  a  body  corp<K 
rate,  by  the  name  of  ''The  Master,  Wardens,  Assistants,  and  Fellowship  of  the 
Company  of  Patten  Makers  of  the  city  of  London,"  and  there  were  to  be  one 
master,  two  wardens,  and  twelve  assistants  of  the  company,  to  be  continued  as 
thereinafter  mentioned.  One  Graneer  was  named  the  first  master  of  the  com- 
pany, to  continue  from  the  date  of  the  charter  until  the  25th  of  March,  1671 ; 
and  on  the  Thursday  next  before  that  day,  the  mcuter,  u>arden$,  and  assistants^ 
of  the  company  were  to  elect  one  of  the  wutLens  of  the  company  thereafter  named 
to  the  office  of  master,  to  continue  in  that  office  from  the  said  25th  of  March, 
1671,  until  the  25th  of  March,  1672.  J.  T.  and  J.  B.  were  then  named  to  be 
^7001  ^^^  ^^  *^^^  wardens  of  the  company  from  the  date  of  tne  charter  until 
-^  the  25th  of  March,  1671;  and  on  Thursday  next  before  that  day,  the 
master  J  wardens^  and  assistants  of  the  company  were  to  meet  and  elect  some 
other  fit  person,  being  one  of  the  assistants  of  the  company,  to  be  warden  of  the 
company  for  the  year  next  ensuing,  in  the  place  of  him  who  should  be  chosen 
master.  The  charter  then  ordained,  that  it  should  be  lawful  for  the  company 
of  patten-makers  and  their  successors,  for  that  purpose  assembled,  yearly  on 
every  Thursday  next  before  the  25th  of  March  /or  ever  thereafter ^  to  elect  and 
choose  one  of  the  wardens  of  the  company  to  be  master  for  the  year  then  next 
ensuing,  and  also  at  the  same  time  to  choose  one  of  the  assistants  to  be  warden 
for  the  then  next  year  ;  and  every  master  and  warden  so  from  time  to  time  leav- 
ing his  and  their  places  of  master  and  wardens  respectively  at  the  end  of  their 
year,  should  then  instantly  become  assistant  and  assistants  in  the  room  of  him 
or  them  that  should  be  so  chosen  out  of  the  assistants  to  be  master  and  warden ; 
and  that  when  the  master  and  wardens,  or  any  of  them,  at  any  time  within  one 
year  after  they  were  chosen  into  their  office  should  die,  or  be  removed  from  their 
office  (which  they  misht  be,  for  just  and  reasonable  cause),  by  the  master,  war* 
dens,  and  assistants^  it  should  then  be  lawful  for  such  and  so  many  of  the  said 
master,  wardens,  and  €usistants  who  should  be  then  living,  or  the  greater  part  of 
them,  at  their  will  and  pleasure,  to  elect  one  or  more  of  the  said  wardens  or 
assistants  to  be  master,  warden,  or  wardens  of  the  company,  according  to  the 
provisions  in  the  charter  before  expressed,  to  exercise  such  office  until  the  25th 
t^M^  of  March  next  ensuing  such  their  ^election.  It  then  named  twelve  per- 
-*  sons  to  be  assistants  for  life,  if  not  removed  for  just  cause,  and  described 
their  duty ;  and  upon  the  death  or  removal  of  any  assistants,  the  master,  wardens, 
and  remaining  assistants  were  authorised  to  elect  as  such  so  many  other  persons 
out  of  the  company  as  the  case  should  require,  to  make  up  the  number  of  assist- 
ants. And  it  empowered  the  master,  wardens,  and  assistants  to  make  by-laws 
for  the  government  of  the  company,  and  of  persons  exercising  the  trade,  both  in 
matters  concerning  the  trade,  and  in  their  offices,  functions,  &c.,  concerning  the 
company. 

By  a  by-law  made  by  the  master,  wardens,  assistants,  and  fellowship  of  the 
company  on  the  27th  of  October,  1673,  it  was,  amongst  other  things,  ordained, 
that  from  thenceforth  yearly  for  ever,  the  master,  wardens,  and  assistants  of  the 
company  should  assemble  in  the  forenoon  of  Thursday  before  the  25th  of  March, 
and  should  proceed  to  the  election  of  one  master  and  two  wardens  for  the  next 
ensuing  jrear,  in  manner  following : — ^First,  the  master  and  wardens  for  the  time 
being  should  agree  and  present  to  the  assistants  there  assembled  the  names  in 
writing  of  two  or  three  meet  or  sufficient  persons,  being  of  the  number  of  the 
then  present  mtuter,  wardens,  and  assistants,  which  two  or  three  persons.should 
immediati^ly  withdraw  themselves:  after  which  the  said  master,  wardens,  a»d 
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m$tuianiM  wbo  remained  should,  by  majority  of  Toiees,  upon  the  question  pat  bj 
the  present  master,  or  one  of  the  wardens,  or  by  their  ink  with  a  pen  marked 
upon  paper  where  their  names  were,  eleet  and  make  choice  of  one  of  those  two 
or  three  persons  so  presented  in  writing,  to  be  master  of  the  company  for  one 
year  thenoe  next  following,  until  another  should  be  elected,  chosen,  and  sworn ; 
and  for  *more  orderly  proceeding,  the  youngest  assistant  then  present  r^nep 
was  to  give  the  first  voice,  or  first  ink  or  score  with  a  pen,  &c.,  and  so  >- 
asoonding  orderly  to  every  other  assistant,  warden,  and  master,  until  every  one 
had  given  his  voice  or  ink ;  and  in  case  the  voices,  &c.,  should  be  even  in  nam* 
ber,  then  the  present  master  should  have  a  doable  voice  or  mark  for  the  fioal 
determination  of  the  new  master,  which  person  so  elected  should,  upon  the  25tk 
of  March  then  next  following,  taJce  the  oath  of  master,  Ac. 

Since  the  year  1679  the  election  of  the  master  had  been  uniformly  made  by 
the  master,  wardens,  and  assistants  of  the  company,  in  the  manner  pcunted  oat 
by  the  by-law ;  and  on  Thursday,  the  24th  of  March,  1831,  the  then  master  and 
the  then  wardens  of  the  company  presented  to  the  assistants  the  names  in  writ- 
ing of  the  defendant  and  A.  Bidpath,  as  two  meet  and  sufficient  persons  (being 
of  the  number  of  the  then  present  master,  wardens,  and  assistants  of  the  oomr 
pany,  and  the  latter  being  one  of  the  wardens),  for  one  of  them  to  be  elected  to 
the  office  of  master  for  the  ensuing  year;  and  the  majority  of 'the  master,  wtf^ 
dens,  and  assistants  elected  the  defendant  in  the  manner  and  aoeording  to  the 
form  prescribed  by  the  by-law. 

The  AUom^Gmeral  and  FolkU  now  showed  cause.  By  the  charter  the 
right  of  electing  the  master  ia  vested  in  the  oorporation  at  large,  but  they  were 
parties  to  the  by-law,  and  thereby  del^ated  their  right  of  election  to  the  ma*- 
ler,  wardens,  and  assistants,  and  Rex  v,  Westwood,  4  B.  &  0.  781,  is  an  aatho- 
rity  to  show  that  they  might  do  so.  [Lord  Tkntxbdsn,  G.  J.  The  charter 
directs  that  the  '^'company  of  patten-makers  shall  eleot  one  of  the  war-  rri(^ 
dens  to  be  master.  The  by-law  does  not  require  that  the  master  eleoted  ■- 
shall  be  one  of  the  hist  wardens.  Li  not  the  effeot  of  the  by-law,  therefore,  to 
Tary  the  constitution  ?]  A  by-law  narrowing  and  restraining  the  right  of  eleo- 
tion  is  bad,  but  here  the  by-law  extends  the  number  of  those  who  are  eligible, 
and  such  a  by-Uw  is  not  inconsistent  with  any  prinoiple,  nor  is  there  any  autho- 
rity to  show  that  it  is  void.  It  is  true  that  by  this  by-law,  the  master  may  he 
elected  from  the  master,  wardens,  and  assistants,  whereas  the  charter  requires 
that  one  of  the  wardens  should  be  eleeted.  But  as  every  master  and  wardea 
going  out  of  office  becomes  an  assistant,  it  must  have  been  oontemplated,  that  ia 
course  of  time,  the  whole  of  that  body  would  be  composed  of  persons  who  had 
previously  served  the  office  of  warden.  And  if  that  be  the  case,  the  perBoa 
required  for  the  office  of  master,  according  to  the  by-law^  must  have  all  thfl 
qualifications  required  by  the  charter. 

Curwoody  contrd,  was  stopped  bv  the  Court. 

Lord  Tenterdsn,  G.  J.  This  by-law  is  bad,  not  merely  on  the  ground  that 
it  extends  the  number  of  those  eligible,  but  also  because  it  yaries  the  consb'tii- 
tion  of  the  corporation  (as  fixed  bv  the  charter)  in  this  respect,  that  if  the  mode 
of  election  pointed  out  by  the  charter  be  pursued,  the  same  person  caooot  be 
master  for  two  successive  years ;  but  if  that  prescribed  by  the  bj-law  be  adopted, 
he  may.  In  this  case  the  defendant  is  not  aided  by  the  mode  pursued  at  the 
particular  election  in  question,  for  the  two  persons  out  of  whom  the  choice  was 
to  be  made,  were  not  the  two  wardens,  which  according  to  the  charter  they  ought 
to  be. 

*LlTTLEDALS,  J.  This  by-law  appears  to  me  contrary  to  the  charter,  r^Q^ 
because  the  effect  of  it  is  to  extend  the  number  of  persons  eligible.  ^ 

Parke,  J.  This  is  not  a  case  where  the  corporation  at  large  have,  by  a  bj- 
law,  merely  delegated  the  power  of  election,  which  they  possessed  before,  to  a 
select  body;  b^use  here,  by  the  charter,  the  master  is  to  be  elected  from 
particular  persons,  vis.,  the  two  wardens,  but  by  the  by-law  he  may  be  eketed 
from  among  other  persons,  vis.;  the  master  and  assistants.    If  such  a  by'l** 
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good,  the  charter  misht  be  wholly  defeated.  It  appean  to  me,  therefore^ 
that  the  by-law  is  iDValid  altogether  on  that  ffround.  I  think  also,  that  thai 
part  of  the  by-law  which  regulates  the  election  u  void,  becaose  the  right  to  eleol 
is  thereby  delegated  to  the  select  body  on  condition  that  they  elect  in  a  oertaia 
mode,  vhtch  it  not  directed  or  sanctioned  by  the  charter.  The  select  body, 
therefore,  have  not  the  power  which  wcia  given  by  the  charter  to  the  corporation 
at  large,  (a) 

Taunton,  J.  A  corporation  have  no  power  to  make  a  by-law  contrary  to 
their  constitution.  That  is  one  of  the  first  elements  of  the  law  of  corporations. 
Then  the  question  is,  whether  this  by-law  be  not  contrary  to  the  constitution  of 
this  company.  I  think,  as  the  charter  says  that  the  master  shall  be  taken  out 
of  a  select  and  limited  number  of  persons,  it  was  not  competent  to  the  corpora- 
tton  to  enlarge  that  number,  and  say  that  the  master  should  be  taken  out  of 
"^051  '^J  ^^®'  body.  I  allow  that  if  a  by-law  consist  of  two  parts,  *eaoh  pari 
-'  being  in  itself  entire,  and  capable  of  being  separated  from  the  other,  the 
circamatance  of  one  entire  and  separate  part  of  that  by-law  being  bad  will  not 
vitiate  the  other.  (6)  But  here  the  parts  are  all  blended  together  and  consoli* 
dated  in  one  mass,  and  cannot  be  separated,  so  that  if  the  by^aw  be  bad  in  part^ 
it  most  of  necessity  be  bad  altogether.  The  role  must  therefore  be  made 
abflolate.  Rule  ab6olnte.(c) 

(a)  Where,  by  eharter,  the  election  U  to  be  by  the  majority  of  a  partloaUr  body,  a  by-htw  glv- 
in^  Uie  presiding  officer  a  easting  yoioe  in  ease  the  votes  are  eqnid,  is  bad.  Rex  e.  Ginever,  i 
TL  R.  732. 

(6)  Piayer  v.  Vere,  Sir  T.  Rayn.  288,  324.  Rex  e.  The  Vishemen  of  Veverahaia  (per  Lord 
Kenyon),  8  T.  R.  352. 

(e)  See  Rex  v.  Tnoker,  2  Selw.  N.  P.  1170,  8th  edit 


KTDD  V.  WALKER. 

Where  a  defendant,  sned  upon  a  seenrity  oarrying  interest,  pays  money  into  Court  snfflcient  t9 
eorer  the  principal,  with  interest  down  to  the  oommenoement  of  the  aotion,  but  not  to  the  time 
of  paying  in  the  money,  the  plaintilT  may  proceed,  and  a  jnry,  on  trial,  is  bound  to  glre  him 
damages  for  the  iateresi  aeeruing  between  the  eommeneement  of  the  aetlen  and  the  payment 
into  Court. 

This  was  an  action  for  breach  of  covenant  in  not  paying  a  aum  of  mon^,  with 
interest,  according  to  indenture  made  between  the  plaintiff  and  defendant.  The 
defendant  paid  money  into  court,  and  pleaded  tolvtt  ad  diem.  At  the  trial  be- 
fore Yaughan,  B.,  at  the  Winchester  summer  assiies  1830,  it  appeared  that 
enough  had  been  paid  to  eoTer  the  plaintiff's  demand,  with  interest  down  to  the 
time  of  commencing  the  action,  but  not  interest  to  the  time  when  the  money  was 
paid  into  court.  The  learned  Judge  directed  a  Terdict  for  the  defendant,  giving 
leave  to  move  that  a  verdict  might  be  entered  for  the  plaintiff  for  8/.  12«.,  the 
interest  claimed  as  aeeruing  after  the  commencement  of  the  action.  A  rule  nisi 
having  been  obtained  to  that  effect, 

FcUeU  now  showed  cause.  This  is  an  attempt  to  take  advantage  of  a  mistake, 
^061  '"^^  ^^^  question,  therefore,  '''is,  whether  there  be  any  principle  of  law 
^  compelling  the  Court  to  yield  to  such  an  objection.  The  rule  laid  dowB 
inBobinson  v.  Bland,  2  Burr.  1077,  will  be  cited  on  the  other  side;  but  it  may 
still  be  inquired  whether  the  jury,  in  a  case  like  the  present,  were  absolutely 
boaad  to  adopt  that  rale,  and  give  damages  covering  the  interest  down  to  the 
time  of  payment.  Now  ^^  when  money  is  brought  into  court,  unless  the  plaintiff 
will  accept  it  with  coets  in  discharge  of  the  suit,  it  is  considered  as  paid  before 
action  brought,  and  struck  out  of  the  declaration ;  and  the  action  proceeds  for 
the  residue  of  the  demand  in  like  manner  as  if  it  had  been  originally  commenced 
for  that  only.'*  1  Tidd,  624,  9th  ed.  If,  then,  upon  the  action  so  proceedingi 
it  appear  that  the  vhola  principal  has  not  been  paid,  the  jury  ought  to  gi^ 


fi96      Apothecaries*  Co.  v.  Greenwood.    T.  T.  1831.    [706 

damages  equal  to  the  amount  of  interest  aocroiog  until  the  wliole  principal  is 
reoorcred :  but  if  it  be  found  that  no  part  of  the  principal  was  unpaid  (that  ii, 
that  it  Tas  covered  by  the  money  paid  into  court),  the  jury  are  not  then  obliged 
to  give  any  damages }  for  they  may  consider  the  whole  principal  as  having  been 
discharged  before  the  commencement  of  the  action.  [Parkb,  J.  If  the  full 
interest  be  not  satisfied  at  the  time  of  the  payment  into  court,  will  such  payment 
be  considered  as  a  discharge  of  the  principal  before  action  brought  ?]  The  role 
of  Court,  on  paying  in  money,  orders  that  the  amount  shall  be  struck  out  of  the 
declaration.  Now,  if  that  sum  be  struck  out,  and  it  appear  that  nothing  else 
was  due,  there  can  be  no  foundation  for  a  claim  of  interest  between  the  com- 
mencement of  the  action  and  the  payment.  There  is  no  case  in  which  it  hu 
been  ^decided  that  interest  is  demandable  down  to  the  time  of  paying  the  rt^M 
money  into  court :  and  if  the  jury  were  not  imperatively  called  upon  to  *-  ' 
give  damages,  there  is  no  reason  that  the  Court  should  now  direct  a  verdict  for 
the  plaintiff. 

Lord  Tentsrdkn,  C.  J.  A  jury  is  bound  to  find  a  verdict  according  to  law, 
and  it  must  be  supposed  that  if  the  plaintiff  was  leeally  entitled  to  the  sum  of 
3/.  12s.  here  claimed,  the  jury  meant  to  give  it  I  think  he  was  so  entitled. 
If  the  practice  of  paying  money  into  court  were  to  deprive  a  plaintiff  of  any 
part  of  his  demand  which  he  would  otherwise  be  enabled  to  recover,  it  would 
work  great  injustice.  Here  the  sum  in  question  is  very  small ;  but  it  might 
happen  that  the  declaration  was  filed  at  the  end  of  Trinity  term,  and  the  money 
paid  into  court  in  Michaelmas  term ;  in  such  a  case,  if  the  argument  now  used 
were  to  prevail,  a  plaintiff  would  lose,  and  a  defendant  save,  more  than  four 
months'  interest.  In  the  present  instance  there  appears  to  have  been  a  slip  on 
the  part  of  the  defendant ;  but  it  is  one  which  the  plaintiff  is  entitled  to  tafce 
advantage  of. 

LiTTLEDALS,  Parke,  and  Taunton,  Js.,  concurred.  Rule  absolute. 

C,  F,  Williams  and  OoUridge  were  to  have  supported  the  rule. 


"^Tbe  Master;  &c.,  of  the  Company  of  APOTHECARIES^  v.        i^ao 

BENJAMIN  GREENWOOD.    Junt  8.  L  '"* 

A.  bonnd  himself  apprentice  to  an  apotheoaiy,  who  resided  eight  miles  ftt>m  H.  The  apothecuy 
then  took  a  house  at  H.,  in  which  A.  resided,  and  attended  seTeral  patients  there,  the  spotbe* 
oary  coming  oyer  occasionally,  and  being  oonsolted  by  the  defendant  about  the  patients :  Held, 
that  this  was  a  practising  by  A.  as  an  apothecary  within  the  meaning  of  55  G.  3,  c  194,  s.  30. 

This  was  an  action  brought  to  recover  penalties  for  practising  as  an  apothe> 
cary  without  the  certificate  required  by  the  statute  55  G.  8^  o.  194,  s.  20. 

At  the  trial  before  Park,  J.,  at  the  Summer  assizes  for  the  county  of  York 
1830,  the  following  appeared  to  be  the  fects  of  the  case : — 

The  defendant  was  of  the  age  of  twenty-four.  He  had  been  resident  with  his 
father,  an  apothecary,  and  also  with  two  other  apothecaries,  for  more  than  fi^e 
years  in  the  whole ;  the  latter  of  them,  named  Drake,  lived  at  Halifax,  and  the 
defendant  was  assistant  to  him  for  two  years.  His  brother,  John  Brooke  Green- 
wood, was  also  an  apothecary,  and  resided  at  Gkmershall,  eight  miles  from 
Halifax,  and  practised  there.  On  the  25th  of  October,  1828,  the  defendant  waa 
bound  apprentice  to  his  brother  by  a  regular  indenture.  Upon  this  the  brother 
took  a  house  and  opened  a  shop  at  Halifax,  and  the  defendant  resided  on  the 
premises  so  taken.  The  brother,  according  to  his  own  testimony,  went  to  Hali- 
fax several  times  every  week,  and  was  consulted  by  the  defendant  about  soma 
of  the  patients ;  and  it  appeared  that  he  had  visited  one  family.  It  was  proyed 
I  that  the  defendant  had  visited  and  given  medicine  to  several  patients,  some  of. 

I  whom  knew  him  when  he  was  with  Drake  at  Halifax.     The  defendant  never 

'  feoeived  anything  for  his  attendances^  and  his  broUier  was  paid  for  the  medif 


708]  2  Barnewall  &  Adolphus.  297 

jemee  famished.  Upon  this  it  was  objeeted,  ihat  there  was  no  evidence  that  the 
defendant  had  ever  practised  as  an  apothecary.  The  learned  Judge  directed  the 
*70Q1  J^^  ^  ^&nd  a  verdict  for  one  penalty  of  20^.,  but  reserved  liberty  to  the 
-^  defendant  to  move  to  enter  a  nonsuit  A  rule  nisi  having  been  obtained 
for  that  purpose, 

CMimoM  on  a  former  day  in  this  term  showed  cause.  The  question  in  this 
ease  is^  whether  an  apothecarVs  apprentice  may,  on  the  faith  of  that  apprentice- 
ship, attend  patients  in  the  absence  of  his  master,  without  being  liable  to  penal- 
ties for  having  acted  as  an  apotheoary  within  the  meaning  of  the  55  G.  3,  c.  194| 
0.  20.  (cr)  It  might,  perhaps,  have  been  a  question  of  fact  whether  the  defendant 
practised  as  an  apprentice  or  an  apothecary.  The  master  surely  cannot  have  a 
right  to  disperse  his  apprentices  over  the  country,  and  to  receive  the  money  for 
their  attendance.  The  apprentice  ought  to  have  his  master's  instruction  in  each 
particular  case.  This  is  clearly  a  case  irithiu  the  mischief  contemplated  by  the 
legislature,  and  also  irithin  the  words  of  the  penal  clause. 

jP.  BoUoek  and  Cresstoelly  conird.  The  question  is,  whether  the  acts  done  by 
the  defendant  in  this  case  amounted  to  a  practising  as  an  apothecary,  or  whether 
the  defendant  did  not  practise  as  an  assistant  merely.  Now  section  21  enacts, 
^7101  ^^^^  °^  apotheoary  shall  be  ^allowed  to  recover  any  charges  unless  he 
^  shall  prove  that  he  was  in  practice  as  an  apothecary  before  or  on  the  5th 
of  August,  1815,  or  that  he  has  obtained  a  certificate  to  practise  as  apothecary 
from  the  master,  warden,  and  Society  of  Apothecaries.  In  Brown  v.  Robinson, 
1  Carr.  &  Payne,  264,  to  prove  that  the  plaintiff  had  practised  as  an  apothecary 
before  the  5th  of  August,  1815,  three  iritnesses  stated  that  he  had  attended  them 
as  an  apothecary  before  Uiat  day,  but  that  during  the  whole  time  of  such  attend* 
ance  he  was  an  assistant  in  the  house  of  another  apothecary,  though  they  always 
paid  the  plaintiff.  Lord  Tenterden,  C.  J.,  held  that  to  be  no  proof  that  he 
practised  as  an  apothecary,  and  he  is  reported  to  have  said,  that  no  practice  while 
in  the  service  of  another,  can  be  a  practising  as  an  apothecary  under  the  act* 
In  Rose  v.  College  of  Physicians,  5  Bro.  P.  C.  553,  vol.  i.  78,  in  error,  it  was 
held,  that  an  apothecary  who  made  up  and  administered  medicines  without  license 
or  the  direction  of  a  physician,  but  who  demanded  and  took  no  fee  for  his  advice, 
did  not  practise  physic  within  the  meaning  of  the  statute  14  &  15  Hen.  8,  c.  5. 
These  authorities  show,  that  a  practmng  must  be  for  the  party's  own  profit. 
Here  that  was  not  the  case.  If  toe  acts  done  by  the  defendant  in  this  case  amount 
to  a  practising  as  an  apothecary,  every  interference  of  an  apprentice  with  a 
patient,  without  consulting  his  master,  even  though  he  be  absent,  the  adminis- 
tering even  of  a  dose  of  medicine,  must  be  equally  so.  Here  the  defendant 
acted  bon&  fide  as  an  apprentice.  If  he  were  liable  for  any  penalty,  it  would  be 
for  acting  as  assistant  without  having  obtained  a  certificate,  which  is  a  distinct 
offence,  subjecting  the  party  to  a  diflerent  forfeiture. 

*7111       *^^  Tentebden,  C.  J.     If  the  defendant  in  this  case  be  not  the 
-*  apothecary,  then  his  brother  must  be.     Now,  could  the  latter  maintain 
an  action  against  patients  whom  he  never  saw?    We  will  take  time  to  consider 
of  our  judgment.  Our,  adv,  vtiU, 

The  judgment  of  the  Codrt  was  now  delivered  by 

Lord  Tentebden,  C.  J. ;  who,  after  stating  the  facts  of  the  case,  proceeded  as 
follows : — 

It  was  argued  for  the  defendant,  that  if  he  should  be  considered  as  practising 
within  the  terms  of  the  act,  every  apprentice  to  an  apothecary  who,  in  the  ab- 

(a)  Section  30  eaMta,  ''That  if  toy  person  (except  rach  m  are  tben  aotnallj  practising  m 
neb)  ehall  aAer  the  1st  day  of  Aagnst,  1815,  act  or  practise  as  an  apothecary  in  any  part  of  Eng- 
land or  Wales,  without  having  obtained  such  certificate  as  aforesaid,  every  person  so  oflfendlng 
shall,  for  every  sach  oflfenoe,  forfeit  and  pay  the  snm  of  20/.;  and  if  any  person  (except  such  as 
•re  tben  aoUng  as  sneh,  and  excepting  persons  who  have  actually  served  an  apprenticeship  as 
■foreeald),  shall  after  the  said  1st  day  of  August,  1815,  act  as  an  assistant  to  any  apothecary,  to 
compound  and  dispense  medicines,  without  having  obtained  such  certificate  as  aforesaid,  eveiy 
person  so  offending  shall,  f  >r  every  such  offence,  forfeit  and  pay  the  sum  of  5L** 
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ienoe  of  hu  master,  Bhould  |^ye  attendanee,  advice,  or  medicines,  might  1»  so 
fonsidered.     We  think,  however,  that  no  such  oonBcqaence  will  follow. 

The  act  does  not  in  terms  require  a  practising  on  the  party's  own  acconnt| 
and  it  must  be  obvious  that  if  a  case  like  the  present  be  not  within  the  act,  a 
door  will  be  opened  whereby  the  objects  of  the  act  may  be  evaded,  and  thert 
may  be  a  practising  at  several  towns  under  one  certificate,  and  at  some  of  them 
by  penioas,  imder  the  name  and  colour  of  apprenticeship,  with  little  or  no  bene* 
fit  to  the  patients  from  the  skill  or  knowledge  of  the  person  who  has  obtaiocf} 
the  certificate.  We  tLmk  the  only  safe  rule  is  to  confine  the  practice  of  appreo* 
tices  to  the  residence  of  their  master,  whereby  the  patients  may  in  general  hava 
the  benefit  of  his  skill.  In  the  present  case  few  of  the  patients  could  have  thai 
benefit  in  any  degree.  We  think,  therefore,  the  defendant  incuned  the  penal^ 
of  the  statute,  and  consequently  the  rule  most  be  discharged. 

Bule  dischaiged. 


•The  KINO  v.  BENETT  and  BROUGHTON,  Esquires,  Justices  of  ^^-.a 

MIDDLESEX.     June  9.  L '« 

Uader  tbe  itotnte  M  O.  8,  o.  1!^  t.  88,  aa  Iriih  f«mAl«  pupw  InvlDg  a  Iwaterd  eliild  born  !■  • 
Mrish  in  England,  and  within  the  age  of  nnrtare,  mmf,  on  beoomiog  ohargeable^  be  |«iNd  te 

'  Ireland^  though  the  ohild  cannot  be  sent  with  her,  the  act  not  aathoriaing  the  remoral  of  lay 
■ettled  penon. 

Gathsrins  Hinxs,  an  Irish  pauper,  being  preffnant,  was,  at  her  own  requeit, 
on  the  9th  of  March,  1831,  admitted  into  the  workhouse  belonging  to  the  paiish 
of  St  Luke,  Middlesex,  and  on  the  284  was  there  delivered  of  a  male  bastaid 
thild.  She  resided  in  the  workhouse  from  the  time  of  her  admission ;  and  wai, 
during  that  time,  chargeable  to  the  parish.  On  the  6th  of  May  the  parish  oft* 
cers  took  her  before  the  defendants,  William  Benett,  Esq.,  and  Bobert  Sdwardli 
Broughton,  Esq.,  two  mi^gistrates  for  the  county,  and  required  them,  by  a  pais 
under  their  hands  and  s«ds,  to  cause  her  to  be  removed,  and  her  infant  ekild 
also,  for  the  purpose  of  nurture.  They  refused  so  to  do.  A  rule  nisi  was  after* 
vards  obtained  for  a  mandamus  to  compel  them  to  sign  an  order  or  pam  for  the 
removal  of  the  pauper  with  her  male  bastard  child  (for  nurture  only)  from  the 
said  parish  of  Saint  Luke  to  Ireland,  in  the  manner  directed  by  the  statutes  ia 
such  case  made  and  provided.     In  the  present  term 

The  defendants  showed  cause  in  person  against  the  rule.  The  aet  59  0.  3, 
c.  12,  s.  83,  empowers  two  justices  to  remove  natives  of  Scotland  or  Ireland  oot 
settled  in  England,  and  who  have  actually  become  chargeable,  together  with  th^ 
children,  so  being  chargeable  and  not  settled  in  this  country,  to  the  place  of 
their  birth  or  last  legal  settlement.  But  a  bastard  is  settled  where  ^born ;  ptj^g 
and  although,  when  the  mother  is  settled  in  a  diflferent  place,  and  is  *• 
removed  thither,  the  child  may  be  sent  with  her  for  the  purpose  of  nurture,  tbst 
can  only  be  to  a  place  in  England,  where  the  child  may  still  be  maintained  out 
of  the  parish  funds,  at  the  expense  of  the  place  in  which  it  was  born,  and  wbidi 
is  liable  for  such  maintenance.  Rex  v.  Hemlington,  Cald.  6,  Doug.  9,  n.  (2). 
But  if  the  child  is  sent  to  Ireland,  where  there  are  no  poor-laws,  it  must  lois 
the  benefit  of  this  maintenance ;  and  if  the  mother  dies,  must  be  altogether  desti- 
tute,  as  no  order  could  be  made  for  its  relief.  The  child,  therefore,  ought  soft 
to  be  removed  to  Ireland ;  and  as  an  infant  within  the  age  of  nurture  cannot  be 
separated  from  its  mother,  she  also  must  remain.  It  may  be  said  that  this  ren- 
ders the  act  nugatorv  with  respect  to  the  mothers  of  bastards  bom  here ;  bat,  oi 
tihe  other  hand,  if  the  child  remain  in  this  country,  the  father  may  be  callel 
upon  to  support  it;  if  it  be  removed  with  the  mother,  the  recourse  to  himil 
lost  j  and  this  might  give  an  opening  to  much  oppression;  as  well  as  an  eD00ii> 
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ragemeDt  to  immorality.    Another  objeotion  to  this  role  is,  that  it  is  an  attempt 
to  compel  magistrates  to  come  to  a  partionlar  decision.     The  Court,  in  Rex  v. 
The  JnatioeB  of  Middlesex,  4  B.  &  A.  298,  refused  to  interpose  for  such  a  pur- 
pose.    The  magislrates  here  have  not  refused  to  exercise  their  jurisdiction,  but 
have  heard,  inquired,  and  decided  to  the  best  of  their  judgment.     [Lord  Tiif- 
TEBDBN,  G.  J.   The  statute  is  imperative  if  the  parties  come  within  it.   Parks, 
J.    It  18  a  mere  question  of  law,  what  the  act  requires.    No  discretion  is  given.] 
The  act  makes  no  provision  for  the  case  of  bastard  children, 
^yi  4 1        *Law  and  Heaton,  cantrd.    The  mother,  who  is  chargeable,  and  not 
-■   settled  in  England,  must  be  removed  by  the  express  words  of  the  statute* 
Supposing  that  in  this  case  the  infant  cannot  be  separated  from  its  mother,  the 
consequence  irill  then  be,  that  it  must  be  removed  with  her,  upon  the  principles 
of  general  policy  adverted  to  by  the  Court  in  Rex  v.  Leeds,  4  B.  &  A.  498. 
That  case  shows  that  a  wife,  although  bavins  a  maiden  settlement  in  Ensland, 
may  be  removed  to  Ireland  or  Scotland,  when  the  husband  is  sent  thither  in 
pursuanee  of  the  statute.     Where  the  mother  is  removed  from  one  place  to 
another  in  England,  her  child,  within  the  age  of  nurture,  must  go  with  her, 
although  it  be  settled  in  a  different  parish  from  that  to  which  she  is  removed, 
Skeffreth  v,  Walford,  2  Bott,  pi.  11,  6th  edit. ;  and  it  must  still  be  supported  in 
the  new  place  of  residence  by  the  parish  to  which  it  belongs.  Rex  v,  Hem« 
lington,  Gald.  6,  Doug.  9,  n.  (2),  notwithstanding  the  inconvenience,  which 
might  be  alleged  in  that  case  as  well  as  in  the  present,  where  the  parishes  are 
distant  from  each  other.     The  act  59  G.  8,  c.  12,  s.  88,  speaks  of  persons  who 
have  beoome  chargeable  by  themselves,  or  ''his  or  her  family,"  and  may  there- 
fere  be  deemed  to  contemplate  the  removal  of  all,  even  in  cases  like  the  present, 

Cur,  ado,  vuU, 
I/nrd  Tentirdsn,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
This  ease  was  very  well  argued  in  the  course  of  this  term.   The  difficulty  is  in 
saying  what  precisely  ought  to  be  done  under  the  statute  59  O.  8,  c.  12,  s.  88, 
*7151  ^^^^^  ^provides  for  the  removal  of  Irish  and  Scotch  paupers  in  the  mode 
-'  pointed  out  as  to  rogues  and  vagabonds  by  17  0.  2,  c.  5,  s.  18,  14.     It 
was  said,  in  support  of  the  rule,  that  where  a  woman  settled  in  one  parish  in 
England  had  a  bastard  child  bom  in  another  parish  also  in  England,  it  had 
been  usual  to  remove  the  child  with  the  mother  for  nurture,  and  that  it  was 
then  taken  care  of  by  the  parish  to  which  it  was  sent,  at  the  expense  of  the 
parish  where  it  was  settled  by  birth.     On  the  other  hand  it  was  contended,  that 
the  child  having  a  settlement  in  the  parish  where  it  was  born,  the  act  of  parlia* 
ment  nve  the  justices  no  power  to  remove  it ;  and  it  was  observed,  that  where 
a  child  was  removed  frith  its  mother  from  parish  to  parish  in  England,  no  diffi- 
oalty  arose,  because  one  parish  or  the  other  was  obliged  to  give  it  present  sup- 
port, but  that  in  Ireland,  where  there  are  no  poor  laws,  there  was  no  parish 
which  could  be  called  upon  to  nurture  the  child,  nor  any  one  to  enforce  main- 
tenance from  the  place  of  its  birth.     There  was  much  weight  in  those  observa- 
tions.   There  may  certainly  be  great  inconvenience  in  separating  the  mother 
and  child ;  still,  if  the  law  gives  no  authority  to  remove  the  child,  that  incon- 
tenienoe  cannot  be  avoided,  while  the  law  continues  as  it  is.     And  it  is  clear 
that  by  59  O.  3,  c.  12,  s.  33,  no  such  power  is  given.     That  section  requires 
two  justices,  upon  complaint  that  any  person  bom  in  Scotland  or  Ireland  hath 
become  chargeable  to  a  parish  by  himself  or  herself,  or  his  or  her  family,  to 
inquire  whether  he  or  she,  or  any  of  his  or  her  children  have  any  settlement  in 
Eogknd,  and  if  it  shall  be  found  that  such  person  was  born  in  Scotland  or  in 
Ireland,  has  no  settlement  in  England,  and  has  become  chargeable  to  such 
*7161  P^^^  *^J  himself  or  his  or  her  family,  then  by  a  pass  to  cause  such 
poor  person,  his  wife,  and  such  of  his  or  her  children  cu  tihaU  not  hav^ 
qain^  a  netUement  in  England^  to  be  removed  to  the  place  of  his  or  her  birt. 
m  the  manner  directed  by  the  17  G.  2,  c.  6,  s.  13  and  14.     The  sUtute,  thcre- 
rore,  authorises  and  requires  the  justioes  to  remove  to  Ireland  the  mother  whor 
has  not  gained  any  settlement  in  England;  but  it  gives  them  no  power  to 
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remove  the  child  which  has  acquired  a  settlement  there  hy  its  birth.  Theie 
may  nndouhtedly  he  hardship  in  removing  the  mother  withoat  the  child,  bat 
that  most  be  submitted  to,  for  the  act  is  imperative.  The  rule,  therefore,  must 
ite  made  absolute  as  to  the  removal  of  the  mother,  and  discharged  as  to  that  of 
the  child.  Bule  absolute  for  the  removal  of  the  mother,-^ 

discharged  as  to  that  of  the  child. 


EEARSEY,  Assignee  of  the  Estate  of  HAYISIDE,  a  Bankrupt, 
V,  GARSTAIRS  and  Others.     June  11. 

By  indentare  of  demiae,  reciting  that  the  leuee  had  pnrohased  certain  flxtores  on  the  premtset, 
on  condition  of  their  heing  reporohaied  aa  after  mentioned,  it  was  agreed  between  the  lenor 
and  lofleee,  and  the  leeaor  coTcnanted,  that  on  the  expiration  or  other  looner  detenBinatiMi  of 
the  term,  he,  the  lessor,  shoold  and  would  take  the  fixtures  at  sneh  price  as  thej  should  be 
appraised  at  bj  two  competent  persons,  one  to  be  named  on  each  side. 

The  lessee  became  bankrupt,  and  his  assignee  declined  the  lease  (which  waa  delirered  op),  bat 
he  required  the  fixtures  to  be  repurchased,  and  brought  an  action  of  ooyenant  ogainat  the  lenor 
for  not  appointing  an  appraiser :  Held,  that  as  by  6  G.  i,  c.  16,  s.  75,  the  bankrupt,  on  deliTeriog 
up  the  lease,  was  discharged  from  all  the  corenants  on  his  part,  performance  of  the  oovenaDl  la 
question  eoold  not  lie  enforced  hj  the  aasignee  against  the  lessor. 

Covenant.     The  declaration  stated  that  by  indentare  made  between  tbe  de- 
fendants and  Haviside  before  his  bankruptcy,  the  defendants  demised  premises 
to  Haviside  for  a  term  of  years ;  and  that  by  a  covenant  *in  the  said  r#T|7 
indenture,  reciting  that  H.  had  purchased  certain  fixtures  on  the  said  pre-  ^ 
mises,  on  condition  of  their  being  repurchased  as  after  mentioned,  it  was  agreed 
between  the  parties,  and  the  defendants  covenanted,  that  immediately  on  the 
expiration  or  other  sooner  determination  of  the  term,  they,  the  defendants,  should 
and  would  take  the  said  fixtures,  and  pay  such  price  for  them  to  H.,  his  execa^ 
tors,  or  assigns,  as  they  should  be  appraised  at  by  two  competent  persons  (one 
to  be  named  on  each  side),  or  by  an  umpire  to  be  named  by  such  two  persons  if 
they  could  not  agree ;  that  H.  purchased  and  paid  for  the  fixtures,  and  after* 
wards,  during  the  term,  became  bankrupt,  and  the  plaintiflf  was  appointed  his 
assignee ;  that  the  plaintiff  declined  to  accept  the  lease,  and  H.,  within  fourteen 
days  after  notice  thereof,  delivered  up  the  lease  and  premises,  pursuant  to  the 
ftatute,(a)  to  the  defendants,  who  accepted  the  same,  and  the  term  granted  to 
H.  was  thereby  determined ;  that  the  plaintiff  afterwards  appointed  a  competent 
person  to  appraise  the  fixtures,  and  requested  the  defendants  to  do  the  same; 
but  that  they  did  not  nor  would,  immediately  on  the  determination  of  the  term, 
accept  the  fixtures,  and  pay  such  price  for  the  same  as  they  should  have  been 
appraised  at  according  to  the  covenant,  but,  on  the  contrary,  would  not  appoint 
a  competent  person  to  appraise  the  fixtures,  and  neglected  and  refused  so  to  do, 
md  did  not  nor  would  pay  the  price  or  value  of  the  same  either  to  H.,  before 
his  bankruptcy,  or  to  the  plaintiff  as  assignee.     There  was  a  second  count,  set- 
ting out  a  similar  demise  by  indenture  of  certain  premises,  in  that  indentare 
mentioned,  and  alleging  a  like  breach  of  covenant,  only  omitting  to  aver  that 
the  '''plaintiff  declined  the  lease,  and  stating  that,  after  the  expiration  of  rrjiS 
the  term,  the  plaintiff  appointed  a  competent  appraiser,  who  valued  the  *■ 
fixtures  at  108^. ;  but  the  defendants  would  not  name  an  appraiser,  nor  accept 
ihe  fixtures,  or  pay  the  value. 

The  defendants  pleaded,  among  other  pleas,  the  following: — 1.  That  the 
bankrupt  did  not  nor  would,  after  the  determination  of  the  term,  appoint  an 
appraiser.  2.  That  the  indentures  mentioned  in  the  two  counts  were  the  same 
nd  not  different;  that  the  premises  in  the  two  counts  mentioned  were  also  the 
same ;  and  that  before  the  issuing  of  the  commission,  and  before  notice  to  tw 
defendants  of  an  act  of  bankruptcy,  a  part  of  the  rent  in  the  said  indentnie 

(a)  8  3.  4,  e.  18,  i.  75.    Bee  the  jadgmeat,  page  728,  poit 
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metitioiied,  to  an  amount  exceeding  that  of  the  damages^  became  due  from  the 
plaintiff  to  the  defendants,  which  rent  the  defendants  offered  to  set  off.  3.  (To 
the  second  count.)  That  the  plaintiff,  as  assignee,  declined  the  lease  pursuant 
to  the  statute,  and  H.  the  bankrupt,  within  fourteen  days  afterwards,  delivered 
up  the  same,  and  the'term  thereby  granted,  to  the  defbndants,  whereby,  and  by 
force  of  the  statute,  the  term  became  wholly  ended  and  determined,  and  the 
indenture  and  the  covenants  therein  wholly  void,  and  the  defendants  were  dis- 
charged as  to  all  persons  from  liability  in  respect  of  any  subsequent  non-per- 
formance of  the  said  covenants. 

The  first  of  these  pleas  was  specially  demurred  to,  inasmuch  as  it  did  not 
state  that  the  assignees  appointed  no  appraiser }  and  for  other  reasons.  The 
next  was  also  specially  demurred  to,  on  the  ground,  among  others,  that  it  averred 
the  indentures  and  premises  mentioned  in  both  counts  to  be  the  same,  whereas 
they  clearly  appeared  by  the  declaration  to  be  different ;  and  also  that  it  was 
^71Q1  ^^^  uncertain  which  count  of  the  declaration  the  plea  was  *in tended  to 
^  answer;  and,  further,  that  it  offered  a  set-off  against  unliquidated 
damages ;  and  on  the  last  two  grounds  the  Court  intimated,  in  the  course  of  the 
argument,  that  that  plea  could  not  be  maintained ;  observing,  however,  as  to  the 
first  ground  stated  in  this  demurrer,  that  demurring  to  a  plea,  because  it  alleged 
an  indenture  set  out,  and  premises  mentioned,  in  different  counts,  to  be  one  and 
the  same,  only  tended  to  expense,  as  it  would  drive  defendants  in  such  cases  to 
plead  a  separate  plea  to  each  count,  although  the  same  answer  might  apply  to 
several.  To  the  remaining  plea  there  was  a  general  demurrer.  Joinder  in 
demurrer. 

F.  Pollock  in  support  of  the  demurrers.    If  the  assignees  had  the  right  to 

enforce  this  covenant,  they,  and  not  the  bankrupt,  were  the  persons  to  nominate 

an  appraiser.     And  the  assignees  had  a  right  to  sue  upon  the  covenant,  if  the 

bankrupt  would  have  been  entitled  to  do  so  on  the  determination  of  the  leaoe. 

It  appears  never  to  have  been  distinctly  laid  down  what  actions  may  be  brought 

by  assignees  in  their  own  names  upon  rights  accruing  to  the  bankrupt.     Bights 

of  action  for  personal  injuries  certainly  do  not  pass  to  the  assignees ;  but  on 

contracts  it  seems  taken  for  granted  in  modem  practice,  that  the  right  to  sue 

does  vest  in  them.     By  5  Gt.  2,  c.  30,  s.  I,  the  bankrupt  was  bound  to  discover 

to  the  commissioners  "  all  his  effects  and  estate,  real  and  personal,"  and  how  he 

had  disposed  of  any  ''  goods,  wares,  merchandises,  moneys,  or  other  estate  and 

effects  of  which  he  was  possessed,  or  in  or  to  which  he  was  any  ways  interested 

or  entitled,"  or  whereby  he  had  '<  or  might  have  or  expect  any  profit,  possibility 

of  profit,  benefit,  or  advantage  whatsoever."     The  language  of  6  G.  4,  c.  16,  s. 

^201   ^^'  describing  the  property  of  the  bankrupt  *which  is  to  be  conveyed  by 

J   the  commissioners  to  the  assignees,  is  less  particular,  but  the  clause  must 

have  been  meant  to  apply  as  extensively.     The  question  upon  the  last  as  well 

88  the  first  plea  demurred  to  is,  in  fact,  whether  the  bankrupt  should  have  sued, 

or  the  assignees.     [Lord  Tenterden,  C.  J.    Or  nobody.]    In  Smith  v.  Coffin, 

2  H.  B.  444,  it  was  held,  that  by  the  bankrupt  laws  then  subsisting  (and  the 

same  reasoning  will  apply  to  the  present  statute),  rights  of  action,  as  well  as 

every  other  beneficial  interest  which  the  bankrupt  has,  everything  belonging  to 

him  that  can  be  tamed  to  profit,  pass  to  the  assignees  by  the  assignment ;  and 

actions  to  enforce  such  rights  are  to  be  brought  by  them.     [Lord  Tenterden, 

G.  J.    There  a  right  of  action  had  clearly  vested  in  the  bankrapt  at  the  time 

of  the  bankraptcy.]    The  remaining  question,  then,  is,  whether,  upon  the  giving 

up  of  this  lease,  a  right  accrued  to  the  benefit  of  the  covenant  for  repurchase  of 

the  fixtures.    Now,  it  was  held  in  Ex  parte  Nixon,  1  Bose's  Bep.  445,  2  Madd. 

Bep.  319,  and  £x  parte  Maundrell,  2  Madd.  315,  upon  the  constmction  of  cove 

nants  to  take  effect  at  the  end  or  other  sooner  determination  of  a  term,  that  the 

lefttsal  of  assignees  to  accept  a  lease  on  petition  ([under  49  G.  3,  c.  121,  s.  19), 

was  a  determination  of  the  lease  within  the  meaning  of  such  covenants,  and  that 

they  might  thereupon  be  enforced  by  the  party  entitled  to  the  benefit  of  them. 

The  covenant,  therefore,  in  this  case,  came  into  operation  when  the  lease  waa 
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delivered  np,  lus  if  it  had  expired  bj  lapse  of  time.  The  assignees  were  entitled 
to  enforce  it,  and  thej  were  the  proper  persons  both  to  appoint  an  appraiser,  and 
to  bring  this  action  on  the  refusal  of  the  defendants  to  perform  their  part  of  the 
agreement. 

*  Cowling^  contrd.     The  plaintiff,  haying  declined  the  lease  pnrsnant  p^^i 
to  the  statute,  cannot  maintain  an  action  upon  the  covenants  to  Haviside  ^ 
and  his  assigns ;  nor  is  he  in  a  condition  to  appoint  an  appraiser,  for  that  vas 
to  be  done  by  the  bankrupt,  or  his  assigns,  which  character,  in  respect  of  tbe 
present  lease,  the  plaintiff  has  renounced.     All  the  covenants  of  the  lessee  are 
put  an  end  to  by  the  rejection  of  the  lease,  in  the  same  manner  as  they  would 
nave  been  by  an  acceptance,  which  was  held  to  have  that  effect  in  Doe  dem.  Cheere 
9.  Smith,  5  Taunt.  795.     It  would,  indeed,  be  strange  if  the  lessors  continued 
to  be  bound,  while,  by  the  express  words  of  the  statute,  the  leasee  and  his  assigns 
are  discharged.     Ex  parte  Dixon,  1  Rose,  445,  2  Madd.  819,  and  Ex  parte 
Maundrell,  are  distinguishable  from  the  present  case.     There  is  a  great  different 
between  the  determination  of  a  lease  on  petition  by  order  of  a  court  of  equitj, 
which  is  a  determination  by  act  of  law  and  in  which  case  the  Court  will  see 
that  justice  is  done  between  the  parties  upon  the  whole  transaction,  and  a 
throwing  up  of  the  term  at  the  mere  will  of  one  of  the  parties.     Those  deci- 
sions were  under  the  statute  49  G-.  3,  c.  121.     Before  the  passing  of  the  act  6 
O.  4,  c.  16,  assignees  could  not  exonerate  the  bankrupt  from  the  covenants  by 
declining  the  lease ;  the  only  course  they  could  take  was  to  accept  it,  and  tbea 
rid  themselves  of  ^ture  liability  by  assigning  over,  Onslow  v,  Corrie,  2  Madd. 
830.     For  this  circuitous  mode  of  discharging  themselves,  the  new  act,  sect 
75,  substitutes  a  direct  one,  namely,  by  declining  the  lease.     But,  before  this 
act  passed,  the  assignees,  if  they  accepted  and  then  assigned  away  the  lease, 
were  obliged  to  pay  rent  to  the  veiy  day  of  their  assigning,  and  not  merely  to 
the  last  *rent  day  before.  Ex  parte  Maundrell.     From  this  they  are  now  m^ 
relieved,  by  being  enabled  to  get  rid  of  the  lease  at  once ;  but  the  legis-  >• 
lature  cannot  have  intended  that  they  should,  at  the  same  time,  enjoy  tka 
advantage  of  being  exonerated  from  rent,  and  also  retain  the  benefit  of  cove- 
nants in  the  lease  as  against  the  lessors.     This  would  give  the  statute  the  efeel 
not  only  of  relieving  the  assignees,  but  of  conferring  on  them  an  undue  adjan- 
tage.     Besides,  by  the  section  last  referred  to,  the  lease,  when  declined,  is  ^ 
be  given  up.     Now  at  common  law,  when  any  one  has  a  right  of  action  secured 
by  a  deed,  to  arise  on  subsequent  events,  if  he  give  up  the  deed  before  the  erents 
happen,  he  cannot,  when  they  do  occur,  maintain  his  action.     There  was  no 
necessity  that  the  assignees  snould  bring  this  action.     They  might  have  kept 
the  fixtures,  if  in  their  possession,  and  sold  them. 

But  further,  this  is  not  an  action  which  can  be  maintained  by  assignees, 
being  for  unliquidated  damages.(a)  They  have  no  right  but  such  as  is  giren 
them  by  the  statute  6  G.  4,  c.  16,  and  that  (s.  63)  only  orders  a  conveyance  to 
them  of  the  personal  estate,  the  property,  and  debts,  of  the  bankrupt.  Tbe 
right  of  action  here  contended  for  does  not  pass  with  the  property ;  the  cove- 
nant is  not  attached  to,  and  does  not  run  with,  the  goods ;  and  where  a  statute 
transfers  an  estate,  it  transfers  with  it  such  remedies  only  as  by  law  are  incident 
to  that  estate,  and  not  collateral  ones,  Bascawin  v.  Cook,  1  Mod.  223.  Smith  v. 
Coffin,  2  H.  B.  444,  only  shows  that  where  a  bankrupt  is  entitled  to  prop^f 
his  assignees  have  all  the  rights  which  he  might  have  had  to  recover  it.  The 
alleged  rieht  under  this  covenant  docs  not  fall  within  the  description  of  a 
*debt.  That  word  in  the  late  act  refers  only  to  liquidated  demands,  not  r^jjg 
claims  of  which  the  value  is  to  be  ascertained  by  a  trial.  This  is  evident  '■ 
on  comparing  the  language  of  the  modern  statute  with  those  of  the  older  ones, 
and  particularly  1  Ja.  1,  c.  15,  s.  13.  The  intention  of  the  bankrupt  laws  tt 
considered  by  Parker,  C.  J.,  in  Miles  v.  Williams,  1  P.  Wms.  249,  to  be,  ''th»t 
the  bankrupt,  having  been  guilty  of  a  fraud,  should  not  be  trusted  any  more  witfi 
the  management  of  his  estate,  but  that  it  should  be  put  into  other  hands  for  the 

(a)  Af  to  thia  poin^  gee  the  next  ease,  p.  727. 
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wmfetj  of  his  ordditon ;"  and  '^  tbat,  upon  this  intention;  all  thoM  effects  and  debta 
-which  he  ooold  take  in,  or  turn  into  money/'  the  assignees  were  to  have  in  as  fall 
a  manner,  bj  action  or  otherwise,  in  their  own  name.  It  is  laid  down  in  Com. 
J>ig.  Bankrupt,  D.  29  (citing  Holt  v.  Searrisbrig,  2  Keb.  372,  and  Drake  v.  The 
^ajor  of  Exeter,  1  Ca.  Ch.  71),  that,  after  assignment,  the  banknipt,  and  not  the 
assignees,  shall  sue  in  covenant,  because  the  damages  are  uncertain.  The  judg- 
ment of  Bailor,  J.,  indeed,  in  Smith  v.  Coffin,  would  seem  to  establish  that  the 
swsignees  might  enforce  a  covenant,  but  this  is  again  rendered  questionable  by 
the  observations  of  Sir  W.  Grant  in  Wetherall  v.  Oeering,  12  Yes.  504.  [Lord 
Tentsrden,  C.  J.  The  cases  previous  to  Smith  v.  Coffin  were  before  the  statute 
5  6.  2,  c.  30.]  That  statute  does  not  profess  to  give  more  extensive  rights  of 
action  to  assignees,  nor  was  it  passed  for  that  purpose ;  and,  although  it  uses 
more  comprehensive  expressions  than  the  preceding  acts,  in  describing  the  pro* 
perty  of  the  bankrupt  which  is  to  be  discovered  to  the  commissioners,  those 
expressions  are  not  retained  in  the  corresponding  part  ^aect  112)  of  the  new  act 
^241  [^^^^^'  ^'  ^^  goods  of  '''the  bankrupt  are  taxen,  and  converted  before 
-^  the  bankruptcy,  is  not  it  the  every-day  practice  that  the  assignees 
bring  trover  ?]  That  is,  in  effect,  an  action  to  recover  property.  [Parke,  J. 
Suppose  the  property  destroyed.  If  a  ship  of  the  bankrupt  were  run  down,  could 
not  the  assignees  maintain  an  action  for  the  loss  T]  It  must  be  contended  that 
they  could  not.  Bat  here,  at  least,  no  right  of  action  had  vested  in  the  bankrupt 
The  attempt  is  to  create  it  by  the  assignee's  own  act.  [Paribls,  J.  If  the  bank* 
rupt  has  a  policy  of  insurance,  the  assignees  may  recover  upon  it  for  a  loss 
happening  after  the  bankruptcy.]  In  Marsh  v.  Wood,  9  B.  &  C.  659,  thtf 
bankrupt  and  the  defendants  had  submitted  certain  disputes  between  them  to 
arbitration  before  the  bankruptcy ;  and  it  was  held,  that  upon  that  event  the 
defendants  were  justified  in  revoking  their  submission,  inasmuch  as  the  bank- 
rupt's interest  in  the  subject-matter  (which  was  an  alleged  claim  of  the  bankrupt 
on  the  defendants  in  respect  of  loss  sustained  by  him  in  a  purchase  of  ships)  had 
passed  to  the  assignees,  and  they  were  not  bound  by  the  award ;  the  submission^ 
therefore,  was  no  longer  mutual. 

The  declaration  is  also  bad,  inasmuch  as  it  does  not  show  that  the  plaintiff  was 
ready  or  able  to  let  the  defendants  have  the  fixtures  if  they  would  have  accepted 
mnd  paid  for  them.  (In  support  of  this  objection,  he  cited  2  Wms.  SaunderS| 
852  by  and  the  authorities  there  referred  to,  and  Bates  v.  Cort,  2  B.  &  C.  474.) 
It  is  not  to  be  presumed  that  the  fixtures  remained  attached  to  the  premises.  As 
between  Haviaide  or  his  assignees,  and  the  defendants,  they  became  chattels  by 
the  sale  of  them  to  Haviside,  according  to  the  argument  of  Parker,  C.  B.,  in 
^^Qc-1  Ryall  0.  Bolle,  1  Atk.  165.  They  may,  subsequently,  *have  been  secreted 
'     ^   or  sold,  and  so  never  have  come  to  the  plaintiff's  hands. 

F.  PoUock  in  reply.  As  to  the  last  objection,  if  anything  had  arisen  to  put 
it  out  of  the  plaintiff's  power  to  deliver  the  goods,  that  was  matter  to  be  alleged 
in  defence.  In  Bates  v,  Cort,  the  defect  was,  that  no  sufficient  consideratioii 
appeared  for  the  defendant's  agreement  Here  no  such  objection  could  apply, 
the  agreement  being  under  seal.  The  second  count  states  that  the  goods  wero 
actually  valued  by  an  appraiser  for  the  plaintiff.  (The  Court,  however,  thought 
this  objection  important,  and  proposed  to  PoUock  to  amend ;  but  he  declined 
doing  so.)  The  main  point  is,  whether  the  assignee  can  sue  on  this  covenant 
It  is  clear  from  the  modern  cases,  although  some  doubt  may  be  thrown  on  this 
point  by  the  older  ones,  that  all  actions,  except  those  exclusively  personal,  do 
pass  to  the  assignees.  [Lord  Tentsrden,  C.  J.  There  is  no  doubt,  putting  it 
as  a  general  proposition,  that  an  action  on  a  covenant  does  pass  to  assignees.] 
The  question,  then,  is,  whether  the  giving  up  of  this  lease  extinguished  the 
covenant,  and  made  the  fixtures  a  present  to  the  landlord.  [Lord  Tenterdbn^ 
C.  J.  Suppose  there  had  been  a  covenant  to  deliver  up  the  premises  in  repair, 
and  this  had  been  broken,  against  whom  would  the  landlord  have  had  a  ^medj 
OB  the  delivering  up  of  the  lease?]  Not  against  the  bankrupt,  by  the  statute^ 
BOi  against  the  assignees.    [Lord  Tsnt£BD£N,  C.  J.    Then,  according  to  th« 
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plaintiff's  argament,  the  obligations  on  the  determining  of  the  lease  are  not 
leciprocal :  the  landlord  may  be  sued  on  one  oovenanty  but  cannot  sue  on 
another.]  Cur,  adv.  wlL 

*Lord  Tentseden,  C.  J.,  on  a  subsequent  day  of  the  term,  delivered  p^^na 
the  judgment  of  the  Court  The  grievance  complained  of  in  this  action  ^  ' 
was,  in  substance,  that  the  defendants  refused  to  appoint  an  appraiser  to  Talus 
the  fixtures.  Their  answer  is,  that  the  assignees,  haying  declined,  the  lease, 
cannot  sue  on  any  of  the  covenants.  This  depends  on  section  75  of  the  bank- 
rupt act  6  0.  4,  c.  16,  which  provides,  **  That  any  bankrupt  entitled  to  any  lease 
or  agreement  for  a  lease,  if  the  assignees  accept  the  same,  shall  not  be  liable  to 
pay  any  rent  accruing  after  the  date  of  the  commission,  or  to  be  sued  in  respect 
of  any  subsequent  non-observance  or  non-performance  of  the  conditions,  cove- 
nants, or  agreements  therein  contained ;  and  if  the  assignees  decline  the  same, 
shall  not  be  liable  as  aforesaid,  in  case  he  deliver  up  such  lease  or  agreement  to 
the  lessor  or  such  person  agreeing  to  grant  a  lease,  within  fourteen  days  after  he 
shall  have  had  notice  that  the  assignees  shall  have  declined  as  aforesaid."  The 
effect  of  this  clause  is,  that  if  the  defendants,  the  lessors,  had  been  desirous  of 
purchasing  the  fixtures,  they  could  not  have  compelled  the  bankrupt  or  his 
assignee  to  appoint  an  appraiser :  and,  as  the  agreement  on  this  point  is  mutual, 
if  the  covenant  on  one  side  falls  to  the  ground,  it  follows,  that,  in  justice,  that 
on  the  other  should  fail  likewise.  We  think,  therefore,  that  as  the  defendants 
oould  not  have  maintained  an  action  on  this  covenant,  the  plaintiff  also  is  pre- 
cluded from  suing  upon  it.  This  decides  nothing  as  to  the  property  in  Uie 
fixtures :  that  question  is  not  involved  in  the  present  decision.     There  must  be 

Judgment  for  the  defendants. 
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a  Bankrupt     June  10.  ■- 

Aaaigneet  under  8  G.  4,  o.  16,  maj  maintain  an  aoUon  for  nnliqaid*ted  damages  wMeh^luiTt 
aocmed  before  the  bankraptoy  by  non-performanoe  of  a  contract. 

Error  from  the  court  of  great  session  at  Chester.  The  declaration  by  the 
assignees,  the  defendants  in  error,  stated,  that  the  bankrupt  had  entered  into  a 
contract  with  persons  acting  on  behalf  of  his  majesty,  to  furnish  stone,  and  exe- 
cute masonry,  as  in  the  said  contract  was  specified,  for  reward  to  him  in  that 
behalf,  it  being  agreed,  among  other  things,  that  on  default  made  by  the  bank- 
rupt in  providing  such  stone,  the  other  party  might  determine  the  contract : 
That  the  bankrupt,  being  desirous  of  obtaining  stone  for  the  above  purpose, 
contracted  with  the  defendant  below  (Wrieht)  for  a  quantity  of  stone  to  be  for- 
nished  him  at  a  certain  rate,  and  deliverea  within  a  specified  time,  upon  certain 
terms ;  and  that  in  consideration  of  the  bankrupt's  promise  to  perform  the  agree- 
ment on  his  part,  the  defendant  Wright  undertook,  in  like  manner,  to  falfil  the 
same  on  his ;  that  the  bankrupt  performed,  and  was  ready  to  perform,  the  seversi 
matters  by  him  promised,  but  the  defendant  below  did  not  deliver  the  stone :  bj 
reason  of  which  premises  the  bankrupt,  before  his  bankruptcy,  became  and  wtf 
unable  to  fulfil  his  contract,  and  lost  the  profits  which  would  have  resulted  there- 
from, to  wit,  5000^. ;  and  the  contract  was  lawfully  determined  by  the  other 
party  pursuant  to  the  agreement;  and  the  bankrupt  also  lost  the  advantage  of  a 
large  sum  of  money,  to  wit,  kc.y  by  him  laid  out  in  the  hire  of  workmen,  and 
was  put  to  great  expense,  to  wit,  &c.,  in  endeavouring  to  ^procure  other  ^^21^ 
atone ;  and  also,  by  reason  of  the  premises,  other  money  and  materials  by  '- 
the  bankrupt  expended  and  provided  for  purposes  relating  to  the  contract,  be- 
eame  lost  and  useless  to  him.  There  were  other  counts,  containing  similtf 
statements,  and  money  counts.  Plea,  the  general  issue.  Verdict  for  the  plain- 
liffii  below.     The  errors  assigned  were,  that  the  declaration  was  not  sufficient  vn 
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law  to  maintaiii  the  action,  and  that  the  judgment  should  have  been  for  the 
plaintiffs  in  error. 

Tondiiuon  for  the  plaintiflRs  in  error.   This  is  an  action  by  assignees  to  recoyer 
unliquidated  damages  for  the  non-performance  of  a  contract  wim  the  bankrupt, 
the  right  to  those  damages  haying  fully  accrued  (if  it  accrued  at  all)  before 
the  bankruptcy.     Such  an  action  does  not  lie  at  the  suit  of  assignees,  although, 
if  it  had  been  brought  in  the  bankrupt's  name,  they  might  haye  oeen  entitled  to 
the  fruits  of  it.     There  is,  indeed,  some  difficulty  in  maintaining  this  objection, 
after  the  intimations  thrown  out  by  the  Court  in  Kearsey  v.  Carstairs,  ant^,  p« 
716.     But  the  new  statute,  upon  which  the  claim  of  the  assignees  is  founded, 
must  be  considered  as  standing  wholly  apart  from  all  preceding  acts,  and  as  if 
they  had  neyer  existed,  Surtees  v.  Ellison,  9  B.  &  C.  750.     And,  taken  by 
itself,  it  furnishes  no  authority  for  the  present  action.      The  statute  1  Ja. 
1,  c  15,  s.  13,  gaye  power  to  the  commissioners  to  assign  the  debts  due 
to  or  for  the  benefit  of  the  bankrupt,  and  in  that  act  it  is  expressly  provided 
that   such  assignment   ''shall  so  vest  the  property,  right,   and  interest  of 
the  said  debt  and  debts  in  the  person  or  persons  of  him,  her,  or  them 
^7201  *^  whom  it  shall  be  granted,  assigned,  or  ordered  by  the  said  commis- 
-*  sioners,  or  the  greater  part  of  them,  as  fully  to  all  intents  and  purposes 
as  if  the  said  bill,  bond,  bonds,  statutes,  recognisances,  judgment,  or  contract, 
whereupon  the  said  debt  or  debts,  deed  or  deeds  shall  arise  or  grow,  had  been 
made  to  or  with,  or  for"  the  assignees :  and  the  bankrupt,  after  assignment, 
shall  not  have  power  to  recover  or  release  such  debts,  bat  tho  assignees  shall 
have  the  like  remedy  to  recover  the  same  in  the  names  of  such  assignees,  as  the 
party  himself  might  have  had.     The  modem  act,  6  G.  4,  c.  16,  s.  63,  is  less 
comprehensively  worded;  it  empowers  the  commissioners  to  assign  ''all  the 
present  and  future  personal  estate  of  such  bankrupt,  wheresoever  the  same  may 
be  found  or  known,  and  all  property  which  he  may  purchase,  or  which  may 
revert,  descend,  be  devised,  or  bequeathed,  or  come  to  him  before  he  shall  hav^ 
obtained  his  cevtificate ;"  and  also  all  "  debts  due,  or  to  be  due"  to  him ;  and 
declares  that  such  assignment  "  shall  vest  the  property,  right,  and  interest  in 
such  debts  in  such  assignees,  as  fully  as  if  the  assurance  whereby  they  are 
secured  had  been  made  to  such  assignees ;"  and  that  the  bankrupt  shall  not 
recover  or  release  the  same,  but  the  assignees  shall  have  the  like  remedy  to  reco- 
ver them  in  their  own  names  as  the  bankrupt  would  have  had.     The  language 
of  this  clause  cannot  be  construed  as  extending  further  than  to  demands  of  a 
liquidated  amount.     This  observation  applies  to  sect.  12  of  the  same  act.     Sect. 
89  provides  for  the  bringing  of  actions  by  assignees  of  one  partner  in  a  firm, 
against  any  debtor  of  the  partnership.     If  all  rights  of  action  had  been  intended 
to  vest  in  the  assignees,  the  provisions  in  this  clause  ought  to  have  been  more 
comprehensive.     In  1  Ja.  1,  c.  15,  s.  13,  it  is  said  that  the  assignment  shall 
*7^ni  *^^^  ^^  debts  in  the  assignees,  as  fully  as  if  the  bill,  bond,  &c.,  or  can- 
^  tractf  whereupon  the  debt  arises  had  been  made  to  or  with  the  assignees. 
That  might  import  an  intention  to  pass  any  contract,  with  its  incidents,  one  of 
which  might  be  an  action  for  unliquidated  damages.     But  the  present  act,  sect. 
63,  only  says,  as  if  the  assurance j  whereby  the  debts  are  secured,  had  been  made 
to  the  assignees.     This  latter  expression  can  only  refer  to  that  kind  of  contract 
npon  which  a  specific  and  ascertained  debt  would  arise.     By  the  act  5  O.  2,  o. 
30,  8.  26,  the  estate  and  effects  of  the  bankrupt  are  to  be  assigned  as  there 
directed.     The  word  "  effects"  (if  that  would  include  demands  of  the  nature 
in  question)  does  not  occur  in  the  modem  act.     It  may  be  doubted  whether, 
even  under  the  old  statutes,  the  right  of  action  on  such  a  contract  as  this  would 
have  passed  to  assignees.     For  personal  torte  to  the  bankrupt,  it  is  clear  they 
could  have  maintained  none,  not  even  for  words  reflecting  on  the  bankrupt  in 
his  trade,  though  the  estate  had  been  injured  thereby.     With  regard  to  con- 
tracts, Sir  William  Grant,  in  Weatherall  v,  Geering,  12  Yes.  504,  said  it  had 
never  been  determined  that  an  assignee  could  compel  a  landlord  specifically  to 
perform  an  agreement  to  grant  thenankrupt  a  lease.    It  will  be  said,  that  per- 
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wmal  adions  hvre  been  held  to  pus  under  tlie  name  of  goods  in  an  aot  of  parlu- 
ment,  Ford  and  Sheldon's  case,  12  Rep.  1 ;  bnt  that  was  a  construoiion  grounded 
on  peonliar  words  of  a  statute,  and  in  favour  oi  the  pren^tive  against  a  reca- 
■ant.  Ryall  v.  Rolle,  1  Atk.  165,  1  Yes.  348,  may  also  be  ieli<^  upon ;  but 
any  genend  expressions  to  be  found  there  as  to  personal  actions  being  included 
in  the  word  ^^  soods''  *in  21  Jac  1,  c.  19,  the  decision  being  only  as  to  r^^i 
dehtSf  are  merely  diota.  At  all  events  that  oonstniction,  with  reference  I- 
to  actions  like  the  present,  is  excluded  by  the  language  of  the  statute  6  G.  4,  a 
16,  and  by  the  mode  in  which  the  word  ''  debts"  is  there  employed.  This  caes 
aust  be  considered  as  one  not  provided  for  by  the  act;  the  remedy,  if  necessary, 
aust  be  furnished  by  the  legislature. 

jP.  FoUock^  oontrd.  This  action  is  rightly  brought  by  the  assigneea.  It  is 
dear  from  sect  185  of  the  new  act,  that  the  legislature,  in  passing  it,  did  not 
intend  any  change  that  should  place  creditors  in  a  lees  &vourable  situation.  The 
omission  of  the  word  ''  effects"  in  this  act  is  of  no  importance ;  the  claim  is 
^estion  passes  to  the  assignees  as  part  of  the  bankrupt's  estate,  [Taunton,  J. 
**  Effects"  would  imply  something  reduced  into  possession.]  Brandon  v.  Pate, 
S  H.  B.  308,  shows,  that  under  the  former  statutes  the  right  (^ven  by  9  Ann. 
e,  14),  to  recover  back  money  lost  at  play,  vested  in  assignees  as  part  of  the 
bankrupt's  estate.  So  the  right  to  bring  a  real  action.  Smith  v.  Coffin,  2  H.  K 
444.  If,  therefore,  the  late  statute  is  as  effectual  in  passing  the  bankrupt's 
estate  to  the  assignees  as  the  former  acts  were,  these  are  direct  authorities  io 
fcvour  of  the  present  action.  [Parks,  J.  In  Mitchell  v.  Hughes,  6  Biog.  6S9, 
the  Court  of  Common  Pleas  decided,  upon  the  sixty-fourth  section  of  the 
sew  act,  that  a  right  of  entry  vested  in  husband  and  wife,  in  right  of  the 
wife,  passes  to  the  assignees  under  a  eommissioa  of  bankruptcy  against  the 
husband.] 

Lord  Tentebdsn,  C.  J.  I  have  not  been  able  to  entertain  any  doubt  upoo 
this  point.  It  appears  to  me  *that  the  object  of  the  act  6  G-.  4,  c.  16,  ri^^^ 
was  to  give  the  assignees,  for  the  advantage  of  the  creditors,  every  bene-  ^ 
ficial  matter  belonging  to  the  bankrupt's  estate.  The  twelfth  section,  which 
specifies  what  property  of  the  bankrupt  the  commissioners  shall  have  power  to 
dispose  of,  uses  more  words  than  the  sixty«third;  it  speaks  partieularly  of  '^all 
lus  money,  fees,  offices,  annuities,  goods,  chattels,  wares,  merchandise,  and  debte, 
wheresoever  they  may  be  found  or  known."  It  was,  I  think,  intended  to 
denote  the  same  objects  in  the  sixty-third  section.  The  words  there  used  are,— 
**  all  the  present  and  future  personal  estate  of  such  bankrupt,  wheresoever  the 
■une  may  be  found  or  known,"  and  '*  all  debts  due  or  to  be  due  to  the  bank- 
rupt" There  can  be  no  doubt  that  the  subject-matter  of  the  present  actioa 
comes  within  one  or  other  of  these  descriptions :  I  should  say  that  it  passed 
under  the  words,  ''  all  the  present  and  future  personal  estate."  If  it  were  held 
that  a  claim  of  this  kind  did  not  vest  in  the  assignees,  the  consequence  would  be, 
that  a  right  to  damages,  which  would  have  been  highly  beneficial  to  the  estate, 
might  be  released  by  the  bankrupt. 

LiTTLEDALS,  J.  I  am  of  opinion  that  the  legislature  in  this  statute  intended 
to  give  assignees  all  the  remedies  in  respect  of  the  property  which  they  were 
entitled  to  under  the  former  acts,  and  that  they  should  have  power  (as  it  appears 
to  me  they  had  under  those  statutes)  to  sue  upon  contracts  made  with  the  bank- 
rupt and  for  injuries  affecting  his  property,  though  not  for  mere  personal  wrongs, 
and  such  causes  of  action  as  would  abate  by  his  death.  The  right  of  action  here 
daimed  falls  within  the  words  ''all  the  present  and  '''future  personal  ^*j^ 
estate  of  such  bankrupt."  I  do  not  think  the  absence  of  the  word  "  effects''  ^ 
in  the  present  act  makes  any  material  difference.  It  has  been  the  oonstaat 
practice  for  assignees  to  declare  in  trover  upon  a  conversion  before  the  bank- 
juptcy. 

Parks,  J.  There  could  be  no  question,  or  at  least  little  doubt,  as  to  tke 
right  of  assignees  under  the  former  statutes;  and,  in  fact,  actions  have  befli 
constantly  maintained  by  assigneesy  for  torts  to  the  personal  property  of  the 


733]  2  Barncwall  &  Adolphw.  $07 

bankropt,  oommitted  before  the  bankraptc^  and  rendering  Uiat  property  less 
▼aloabie  to  tkem,  as  well  as  npon  contracts  made  with  him.  I  think  it  cleaTi 
that  the  framers  of  Uie  sixty^third  section  of  6  O.  4,  o.  16,  meant  to  include  in 
it  all  that  could  pass  to  assiffnees  under  the  former  bankrupt  laws,  and  that  the 
right  of  action  here  claimed  passes  by  that  clause,  either  as  personal  estate  of 
the  bankrupt,  or  as  a  debt  due  to  him.  It  is  true,  that  on  a  rigid  construction, 
Beither  of  these  terms  may  be  precisely  applicable ;  but  the  statute  is  to  be  con- 
strued beneficially  fbr  creditors }  and  the  subject-matter  of  this  action,  if  not 
strictly  a  part  of  the  estate,  is  something  which;  when  recovered,  will  be  for  the 
benefit  of  the  estate. 

TAVNTOif ,  J.  The  agreement  hers  dedated  upon  was  one  immediately  affect- 
ing the  bankrupt's  estate.  The  interest  he  had  in  the  contract  during  his  sol- 
Teney  might  be  regarded  as  part  of  the  estate ;  and  I  should  consider  the  right 
of  the  assignees  in  respect  of  that  interest  as  coming  within  the  description  of 
''  present  and  future  personal  estate,''  rather  than  that  of  '<  debts."  It  is  trucy 
the  damages  were  unliquidated ;  but  the  claim  to  them,  when  they  should  be 
*7341  '^^^^'^^^^  ^7  ▼^rdiot,  was  *not  the  less  vested  in  the  assignees.  On  this 
-^  point  there  is,  perhaps,  no  direct  authority  but  that  derived  from  practice ; 
but  there  are  cases  strongly  bearing  on  it.  In  Brandon  o.  Pate,  2  H.  B.  808,  where 
it  was  held  that  assignees  might  recover  money  lost  at  play  by  the  bankrupt, 
under  the  statute  9  Ann.  c.  14,  Heath,  J.,  and  Booke,  J.,  considered  the  money 
to  be  part  of  the  bankrupt's  estate,  and  were  therefore  of  opinion,  that  the 
assignees  ought  to  sue  for  uie  recovery  of  it^  and  Heath,  J.,  observed,  that  if 
the  party  himself  were  to  recover  the  money,  he  must  pay  it  over  to  the  assign* 
eee.  And  in  Chandler  v.  Gardiner,  cited,  17  Yes.  jun.  838,  343,  it  was  held, 
that  a  compensation  granted  by  the  legislature  to  the  proprietor  of  an  ancient 
quay  on  the  establishment  of  the  West  India  docks,  passed  to  the  assignees  on 
his  bankruptcy.  The  interest  was  vested,  and  therefore  passed  with  the  estatCi 
though  the  damages  were  not  liquidated. 

Judgment  for  the  defendants  in  error.(a) 

(•J  See  the  obgerrmtioni  of  Sir  W.  D.  SranB  on  the  power  of  aMineei  to  foe  vpon  the  bank* 
n^tfB  richte  of  aeHoa,  4  Srani'i  Statates,  Dirisioii  2,  p.  18,  note.    Ed.  1817. 


GIBBONS  V.  HOOPEB,  Clerk. 

A.  beoefleed  deig^uiMi  ^vntod  Mnnitiee  hj  three  MTeral  deeds.  Mid  (by  the  nme  deeds)  made 
tb«iB  ebergeable  on  his  liviiig,  which  he  thereby  ooBTeyed  in  trust  for  the  grantee,  for  the 
Awre  effeetaaUy  raising  and  enfordng  payment  of  the  annuities  out  of  the  living :  and  he  also 
caTO  as  a  seearitf  for  payment  of  the  annnitiesy  three  warrants  of  attorney,  with  defeasances 
m  the  eommon  form,  to  confess  judgment  at  the  suit  of  the  grantee. 

On  motion  to  set  aside  the  warrants  of  attorney,  as  being  a  charge  npon  the  living  in  eyasion  of 
the  statute  18  Blis.  e.  20;  the  Court  held  that  this  did  not  appear;  that  the  covenants  in  the 
annuity  deed  for  payment  of  the  annuity  might  be  good,  though  the  rest  were  void,  and  thai 
payment  of  the  arrean,  under  these  covenants,  might  well  1m  enforced  by  the  warrants  of 
attorney. 

Th8  defendant  had  by  three  indentures,  bearine  date  the  3d  of  January, 
1818,  the  13th  of  November,  1824,  and  the  1st  of  November,  1825,  granted  to 
*7351  ^^  ^plaintiff  three  several  annuities  of  47/.,  7iL  7«.,  and  145/.  7«.  6cf., 
^  charaeable  upon  and  payable  out  of  the  rectory  of  the  parish  church  of 
Oasile  ComM,  in  the  county  of  Wilts,  and  the  lands  and  tithes,  &o.,  and  had, 
by  the  said  indentures  respectively,  granted,  bargained,  and  sold  to  a  trustee  the 
Te^T^i  glebe  lands,  tithes,  Ac,  for  certain  terms,  if  the  defendant  should  so 
long  five,  upon  trust  for  the  benefit  of  the  plaintiff  for  more  effectually  raisinr 
and  enfoioing  payment  of  the  annuities :  and  there  were  covenants  in  the  said 
indentures  that  it  should  be  lawful  for  the  plaintiS  and  his  assigns  to  take  the 
three  several  aniniities  during  the  defendant's  life  from  and  out  ef  the  rentSi 
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iflsaeSy  profits,  tithes,  Ao. ,  of  the  rectory,  free  from  eneamhranees.  By  way  of  oolk* 
tend  secttrity  for  payment  of  the  annuities,  the  defendant  gave  three  wanants 
of  attorney  with  defeasances  in  the  common  form,  to  confess  judgment  at  the 
suit  of  the  plaintiff.  Judgments  had  been  entered  up  on  these  wairanUi  of 
attorney,  as  of  Trinity  term  1818,  Michaelmas  term  1824,  and  Michaelmu 
term  1825,  and  a  sequestration  was  thereupon  issued  agunst  the  living.  A 
rule  nisi  having  been  obtained  for  setting  aside  these  warrants  of  attorney,  on 
the  ground  that  they  were  a  charge  on  the  defendant's  living,  and  therefore  void 
within  the  13th  of  Eiiz.  c.  20,(a) 

Follett  now  showed  cause.  These  warrants  of  attorney  are  not  contrary  to 
the  ISth  of  Eliz.  c.  20.  There  is  nothing  on  the  face  of  them  to  show  that  they 
were  intended  to  operate  as  a  permanent  charge  on  the  benefice.  This  is  not 
distinguishable  from  any  other  case  of  a  clergyman  giving  a  warrant  of  attorney 
as  a  security  for  a  debt  which  he  has  already  contracted.  On  "^judg-  r^oa 
ment  being  entered  up  on  a  warrant  of  attorney  so  given,  sequestration  *- 
is  the  ordinary  consequence.  Flight  v,  Salter,  1  B.  &  Ad.  678,  b  distinguish- 
able. There  the  warrant  of  attorney  recited  the  grant  of  the  annuity,  and  the 
demise  of  the  rectory,  and  declared  that  the  warrant  of  attorney  was  executed 
to  secure  the  annuity,  and  to  the  intent  that  a  sequestration  might  be  obtained 
by  the  grantee,  and  continued  during  the  continuance  of  the  annuity  for  better 
securing  the  same.  Here  the  sequestration  can  only  be  for  arrears  of  the 
annuity  actually  become  due. 

Campbell  and  Jardtne,  am<rd.   ^This  case  falls  within  the  principle  of  Flight 
V.  Salter,  and  of  Kirlew  v.  Butts,  (b)    In  the  latter  case  there  was  judgment 

(a)  Sea  Shaw  v.  Pritchftrd,  10  B.  &  C.  241. 

(5)    KIRLEW  V.  BUTTS  and  Another. 
Eabtkr  Tkric,  1831. 

The  defendant  Bntte,  who  waa  rector  of  the  parieh  ohnrch  of  Glemsford  in  the  ooanty  of  8af* 
fblk,  and  A.  B.,  his  enretj,  on  the  12th  of  Fehraary,  1820,  ezecnted  a  warrant  of  attorney  to  eoo- 
feiB  Judgment  for  3000^.,  reoiting  that»  hj  an  indenture  of  the  same  date,  BnttSi  for  a  pecooiary 
oonsideration,  had  granted  to  the  plaintiff  for  a  term  of  years,  determinable  upon  Utos,  an  annnitj 
of  300/.,  charged  upon  and  secured  by  a  demise  of  the  rectory ;  and  it  was  thereby  declared,  th^ 
the  pluntiff  should  hold  the  judgment  upon  trust  to  secure  Uie  said  annuity,  but  that  no  ezecv- 
tion  should  be  issued  unless  the  annuity  should  be  in  arrear  for  fourteen  dajrs ;  and  that  if,  and 
as  often  as,  one  year's  annuity  should  be  in  arrear  and  not  paid  for  fourteen  days  after  demand 
made  thereof  by  notice,  Ao.,  Uien  execution  might  be  issued  against  the  defendant  Butts  and  hit 
eatete  for  3000^,  and  the  sum  or  sums  to  be  levied  should  be  applied  in  payment  of  the  arrears  of 
the  annuity  and  coste,  and  the  surplus  should  be  held  upon  trust  to  be  laid  ont  in  the  name  of 
the  plaintiff  in  the  purchase  of  3  per  cent  consolidated  annuities,  upon  trust  to  pay  the  nid 
annuity  as  it  should  become  due,  and  subject  thereto,  upon  trust  for  the  defendant  Butte,  and 
that  the  other  defendant  and  his  estate  should  still  be  liable  for  the  arrears  of  the  annuity,  bat  ne 
execution  should  be  levied  against  him  or  his  estate,  except  for  the  arrears  of  the  uinuitj  tnm 
time  to  time.    Judgment  waa  accordingly  entered  np ;  and  in  the  year  1823,  a  year's  anovity 
being  in  arrear  more  than  fourteen  days  after  demand  made,  a  sequestration  issued,  under  vlueh 
the  tithes  and  property  of  the  living  were  taken  by  the  seqnestcator  to  an  amount  greatly  exceed- 
ing the  arrears  of  this  annuity  due  at  the  time  of  the  execution.    A  rule  niai  had  been  obtained 
for  setting  aside  the  warrant  of  attorney,  judgment^  and  execution,  as  being  void  by  the  statate 
13  EUe.  c.  20. 

Oumey,  F.  PoUoek,  and  W.  Lee  showed  cause,  and  relied  npon  Monys  e.  Leake,  8  T.  R.  411, 
M  showing  that  the  warrant  of  attorney  was  not  void :  and  they  distinguished  the  present  csm 
from  Flight  0.  Salter,  1  B.  A  Ad.  673,  in  which  the  sequestration  was  to  be  obtained  before  the 
annuity  became  payable.  Here  it  was  to  be  a  oonseqnenoe  of  the  non>payment  at  the  appointed 
time. 

Erekine  and  Manning  supported  the  rule. 

In  the  same  term.  Lord  Trntcrdkn,  C.  J.,  delivered  the  Judgment  of  the  Oontt.  His  Lord- 
fhip,  after  steting  the  facte  of  the  case,  proceeded  as  follows : — 

We  are  of  opinion  that  the  warrant  of  attorney  and  judgment  oncht  not  to  be  set  aside,  but  tfas 
taecution  only.  The  effect  of  the  provision,  whereby  execution,  when  a  year's  annuity  shall  be 
in  arrear  fourteen  days  after  demand  made,  is  to  issue  for  30002.,  Ae.,  is  to  make  the  warrant  of 
attorney  an  absolute  charge  on  the  benefice  for  the  entire  sum  of  SOOOi.,  and  to  give  a  power  (if  it 
were  available  by  law)  to  take  the  proflte  of  the  living  until  the  whole  sum  should  be  levied,  and 
to  apply  the  dividends,  as  far  as  they  might  go,  in  payment  of  it  We  are  of  opinion,  that  by 
law,  such  a  power  cannot  be  allowed.  That  being  so,  and  all  the  arrears  of  the  annuity  dae  si 
the  time  the  execution  issued  having  long  since  been  satisfied,  so  muoh  of  the  rule  as  prays  thai 
the  exeeation  may  be  set  aside  must  be  made  absolute,  and  the  rest  discharged. 

Rule  aoeozdittgly. 
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^^-^  and  ^ezecniion  for  the  whole  penalty.  Here  are  several  inatrnmeiits 
-*  executed  at  the  same  time,  and  for  one  common  purpose.  They  must 
be  treated  in  a  court  of  law  as  one  assurance.  Whatever,  therefore,  affects  the 
Talidity  of  one  will  affect  that  of  all.  [Parks,  J.  Suppose  a  bond  had  been 
given  for  payment  of  the  annuity,  would  it  have  been  a  good  plea  to  an  action 
*7S81  ^^  ^^^^  bond,  that  it  was  given  to  secure  the  annuity  by  means  *of  a 
-^  sequestration  ?]  If  the  warrants  of  attorney  are  held  good,  the  object 
of  the  statute  will  be  defeated;  for  the  whole  profits  of  a  living  may  thus,  by 
ah  indirect  mode,  be  appropriated  to  the  payment  of  an  annuity  granted  by  an 
Instrument  which  is  itself  null  and  void  under  the  statute.  [Lord  Tenterdsn, 
C  J.  One  security  may  be  bad  while  the  other  is  good.]  If  the  deeds  are 
void  as  charging  the  benefice,  the  warrants  of  attorney  are  given  without  any 
oonaideration.  [Parke,  J.  The  deeds  contain  covenants  for  payment  of  the 
annuity  independent  of  the  charge  on  the  benefice.]  The  words  of  the  statute 
13  Elia.  0.  20,  are,  ^'  that  all  chargings  of  such  benefices  with  cure  hereafter 
with  any  pension,  or  with  any  profit  out  of  the  same  to  be  yielded  or  taken, 
hereafter  to  be  made,  other  than  rents  to  be  reserved  upon  leases  hereafter  to  be 
made  according  to  the  meaning  of  this  act,  shall  be  utterly  void."  This  is  like 
the  case  of  a  bond  given  for  the  payment  of  money  on  an  illegal  contract.  The 
one  being  void,  they  are  both  void.  Thus  a  bond  given  as  a  security  for  pay- 
ment of  money  on  the  sale  of  an  o£Eioe,  which  sale  was  void  by  5  &  6  Ed.  6,  o. 
16,  8.  3,  is  itself  wholly  void.  Lee  v.  Coleahill,  Cro.  Elia.  529,  S.  C  And.  55. 
Lord  Tenterdsn,  C.  J.  I  think  the  present  case  is  different  from  those 
which  have  been  referred  to  on  the  subject  of  charging  benefices.  The  deeds 
which  the  plaintiff  sought  to  enforce  by  means  of  these  warrants  of  attorney 
were  good  as  grants  of  annuities,  though  void  so  far  as  they  went  to  charge  an 
ecclesiastical  benefice.     There  is  nothing  in  the  defeasances  of  the  warrants  of 

^73d1  ^^^i^^J  ^  *^^^  ^^^^  ^^^J  ^^^  intended  to  bind  the  ^living,  more  than 
-*  in  any  other  case  where  a  clergyman  gives  the  same  security.  If  we 
held  these  void,  we  must  set  aside  every  warrant  of  attorney  given  by  a  clergy- 
man holding  a  benefice,  because  its  effect  may  ultimately  be  a  sequestration  of 
the  living. 

LiTTLBDAUS,  J.,  concurred. 

Parke,  J.  In  Mouys  v.  Leake,  8  T.  B.  411,  which  was  recognised  and  acted 
upon  in  Kerrison  v.  Cole,  8  East,  231,  it  was  held,  that  although  the  grant  of  a 
rent^harge  on  a  benefice  might  be  void,  yet  a  personal  covenant  in  the  deed  of 
grant  to  pay  the  rent-charge,  and  a  warrant  of  attorney  given  as  a  collateral 
security,  were  not  therefore  invalid.  The  warrant  of  attorney  in  this  case  did 
not  put  the  annuity  creditor  on  a  different  footing  from  others,  any  further  than 
as  it  gave  him  the  means  of  more  speedy  execution. 

Taunton,  J.  It  occurred  to  me  at  first  that  this  transaction  might  come 
within  the  principle  of  Doe  d.  Mitchinson  v.  Carter,  8  T.  R.  300,  as  an  attempt 
to  do  by  evasion  what  the  law  would  not  allow  to  be  done  directly.  But  1  think 
that  does  not  apply  here.  The  warrants  of  attorney  were,  no  doubt,  intended 
to  secure  the  arrears  of  the  annuity  by  such  means  as  might  be  authorised  by 
a  judgment  thereupon  entered  up.  An  execution  against  the  living  is  the 
common  and  inevitable  consequence  of  such  judgment  against  a  beneficed 
person;  but  it  does  not  follow  that  the  warrant  of  attorney  is  void  merely 
because  it  leada  to  that  result  Bule  discharged. 
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*TIm  kino  v.  The  Trustees  of  the  Poor  and  the  Vestrr  Clerk  ot  the 
Parish  of  ST.  MART  ABBOTTS,  KENSINGTON. 


[*74fl 


By  an  aet  for  the  relief  of  the  poor  of  a  paruh,  the  Tioar,  ehnrehwardensy  and  overseen  Ibr  tti 
time  beiogy  and  oertain  nenons  named,  were  to  be  tnsteei  for  patting  the  aot  in  exeentioB; 
and  a  meeting  waa  to  be  neld  every  third  year,  to  eleot  new  tmetees  in  the  room  of  tbeee  who 
ihonld  have  died,  removed,  become  disqnalifled,  or  reUnqai«hed  oiBoe ;  eo  that  the  nanber 
should  every  third  year  be  filled  np  to/^-one,  over  and  hetidet  tke  viear,  ekurckwanUntf  ami 
ovw9er9  for  the  time  being. 

One  of  the  fifty-one  tmstees  having  beeome  ohwehwardent  Held^  that  no  vaoaney  waa  eraated 
thereby. 

French  obtained  a  rale  in  this  tenui  calling  on  the  trastees  of  tbe  'pom  mi 
the  vestry  clerk  of  the  above  parish  to  show  cause  why  a  mandamns  shoold  not 
issue,  commandinff  them  to  call  a  meeting  of  the  trustees  for  the  purpose  of 
swearing  and  admitting,  and  at  such  meeting  to  swear  and  admit^  John  Johnson, 
as  one  of  the  fifty-one  trustees  of  the  poor  of  the  said  parish. 

The  affidavits  in  support  of  the  rule  referred  to  an  act,  17  Ot.  3,  e.  64,  for  the 
better  relief  and  employment  of  the  poor  of  St.  Mary  Abbotts,  Kensington,  by 
which  (after  providing  that  the  vicar,  churchwardens,  and  overseers  for  tbe  time 
being,  and  certain  other  persons  particularly  mentioned,  should  be  trustees  for 
putting  the  statute  in  execution),  it  was  enacted  that  the  vicar,  ehurdiwardens, 
overseers,  and  parishioners  qualified  as  was  aftw  mentioned,  should  meet  in  the 
vestry  room  of  the  said  parish  on  Thursday  in  Easter  week,  in  every  third  year 
from  and  after  the  passing  of  the  aot,  or  within  ten  days  then  next  ensuing 
(notice  having  been  given  as  by  the  act  was  directed) ;  and  they,  or  the  major 
part  of  them  so  assembled,  should  examine  and  inquire  how  many  of  the  trus- 
tees in  the  act  before  named,  or  their  successors,  should  have  died,  removed  out 
of  the  parish,  or  should  have  refused  or  neglected  to  act  for  the  space  of  two 
years  preceding  such  meeting,  or  should  appear  to  have  become  otherwise 
''^disqualified  to  aot  in  the  execution  of  the  said  statute;  and  the  said  r^y^^ 
vicar,  &c.,  were  thereby  authorised  and  required  to  elect  and  appoint  by  '• 
ballot  one  other  fit  and  proper  person,  being  a  parishioner,  qualified  as  therein 
mentioned,  in  the  room  of  every  such  trustee  so  dying,  removing,  refiisiDgy  or 
neglecting  to  act,  or  having  beeome  disqualified,  or  of  any  trastee  who  should 
be  desirous  of  relinquishing  the  trust  and  should  give  due  notice  thereof,  so  that 
the  number  of  trustees  for  putting  the  act  into  execution  should  every  thiid 
year  be  filled  up  to  the  number  <^  fifty-one,  over  and  besides  the  vicar,  ohnrolh 
wardens,  and  overseers  of  the  poor  for  the  time  being. 

The  affidavits  went  on  to  state  that  at  a  meeting  holden  for  the  purpose  of 
filling  up  the  list  of  trustees,  at  which  John  Johnson,  the  party  making  thii 
application,  attended,  it  was  proposed  that  the  name  of  Mr.  Charfes  Chesterton 
should  be  struck  out  of  the  list  of  tbe  said  fifty-one  trustees,  and  that  some  other 
person,  being  a  parishioner,  should  be  elected  in  his  stead,  inasmuch  as  he  wai 
then  (as  he  continued  at  the  time  of  swearing  the  affidavit)  filling  effectively  tbe 
office  of  vicar's  churchwarden  of  the  said  parish,  and  as  such,  was,  in  right  of 
bis  office,  entitled  to  act  as  a  trustee  without  having  his  name  in  the  list  of  the 
said  fifty-one  trustees,  and  that  therefore  fifteen  vacancies  were  to  be  filled  upi 
otherwise  there  would  only  be  fifty  trustees  over  and  besides  tbe  ehurohwaidenfl, 
overseers,  and  vicar.  It  was  further  stated  in  these  affidavits  that  there  were  ia 
fact,  at  the  time  of  that  meeting,  fifteen  vacancies  to  be  filled  up,  including  that 
alleged  to  be  made  by  Chesterton's  becoming  churchwarden ;  and  that  JobneoQ, 
being  duly  qualified,  offered  himself  as  a  candidate,  was  *duly  elected  one  ^^ 
of  the  fifteen,  and  afterwards  presented  himself  to  the  vicar  and  trustees  *> 
and  their  clerk,  to  be  sworn  in,  but  was  rejected  by  them. 

The  affidavits  in  answer  also  referred  to.the  act  of  parliament,  and  stated,  thtft 
at  the  meeting  in  question,  according  to  the  course  which  had  been  customary 
on  such  occasions,  fourteen  vacancies  were  declared  as  having  been  occasioned  by 
death,  removal  from  the  parish,  non-attendance,  and  relinquishment;  and  there- 
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upon  fourteen  penons  were  dalj  eleoted  by  ballot  in  die  room  of  those  who  lad 
BO  vmcated  the  office,  each  of  them  having  more  votes  than  the  said  John  John- 
BOQ,  and  that  those  persons  afterwards  dalj  qualified  themselves ;  that  at  the 
time  of  the  election  there  were  fourteen,  not  fifteen,  vaoaneies  (Chesterton  not 
being  considered  as  having  vacated  his  office  of  trustee) ;  and  that  on  former 
occasions  (which  were  specified)  when  trustees  were  appointed  ohurohwardens, 
no  vacancy  was  declared  on  that  account. 

P.  Pollock  now  showed  cause,  and  contended  that  as  the  office  and  duties  of 
trustee  were  clearly  intended  to  last  for  life,  it  could  not  have  been  the  meaning 
of  the  legislature  that  a  |Nirty  should  be  disqualified  from  holding  that  office  and 
executing  those  duties,  by  accepting  the  appointmeift  of  ehnrchwardeny  which 
was  only  for  a  year. 

French^  cotUrd,  insisted  upon  the  express  provision  of  the  act,  thai  there 

should  be  fifty-one  trustees  over  and  bende$  the  vicar,  churchwardens,  and  ovei^ 

seers,  and  urged  that  this  was  not  complied  with  by  allowing  a  churchwarden  ie 

*7431  ^  ^^^  ^^^  ^^  ^^^  fifty-one  trustees,  *unlese  it  oould  be  contended  that 

-'  one  individual  should  count  as  two. 

Per  Curtam,(a)  There  was  no  fifteenth  vacancv  unless  Chesterton  became 
disqualified  by  taking  the  office  of  churchwarden.  On  looking  to  the  whole  of 
the  act,  this  does  not  appear  to  be  its  meaning.  The  intention  was,  that  there 
should  always  be  fifty-one  trustees,  besides  any  who  might  be  so  merely  by  virtue 
of  office.  A  person  by  becoming  an  official  trustee  does  not  forfeit  the  character 
of  trustee  which  he  held  by  previous  appointment.  It  was  evidently  not  con- 
sidered essential  that  the  full  number  of  nfty-one  besides  the  vicar,  churchwar- 
dens, and  overseers,  should  always  be  kept  up,  for  if  so,  the  elections  would  nci 
have  been  trienniaJ,  but  provision  would  have  been  made  for  filling  up  eaok 
vacancy  as  it  occurred.  Rule  discharged,  but  without  costs. 

(a)Lord  TurrsRDBirj  C.  J.,  LrrTLBDALB^  Parks,  and  Tavrtoit,  Ji. 


^AAt  *1>0E  dem.  W.  PREECE  v.  W.  HOWELLS,  J.  PITTS,  and  T. 
^**J  ADDIS.     June  11. 

A  paaper,  being  hi  enstody  fbr  haring  left  his  wife  and  ehUdren  chargeable  to  a  parish  for  sereral 
years,  ezecaied  an  indentore,  reciting  **  that  the  present,  as  well  as  former  parish  oflcers,  had 
expended  1741.  in  maintaining  his  wife  and  ehildreo,  and  that  he  had  agreed  to  conTcy  to  the 
parish  officers  certain  lands,  Ac. :"  and  he  thereby  conveyed  the  same  to  trustees  for  the  church- 
wardens and  overseers  of  the  poor  and  of  the  inhabitants  of  the  parish,  to  the  intent  that  the 
rents  and  |Nr«>flts  might  be  applied  to  their  use  aad  benefit  In  aid  of  the  poor  rate ;  Held,  thai 
this  was  a  conveyance  for  the  benefit  of  a  charitable  use,  requiring  enrolment  pursuant  to  the 
statute  9  G.  2,  c  36,  s.  1,  and  not  a  conveyance  for  a  "  valuable  consideration  actually  paid," 
within  s.  2  of  that  act :  and  that  a  person  who  had  been  a  party  to  the  deed  conveying  the 
property,  was  not  estopped  from  taking  advantage  of  this  objection. 

Ejectment  for  premises  in  the  parish  of  St.  Owen  in  the  city  of  Hereford| 
of  which  parish  the  defendants  were,  at  the  time  when  this  action  was  broughL 
the  churchwardens  and  overseers  of  the  poor.  The  declaration  was  in  the  usual 
form,  and  the  demise  was  laid  on  the  3d  of  March,  in  the  eighth  year  of  George 
lY.  Plea,  not  guilty.  At  the  trial  before  Littledale,  J.,  at  the  Spring  assizes 
for  the  county  of  Hereford  1831,  the  jury  found  a  verdict  for  the  plaintiff,  sub- 
ject to  the  opinion  of  this  Court  on  the  following  case : — 

In  and  for  some  time  before  May  1813,  one  Richard  Hayes  was  seised  of  an 
estate  for  life  in  the  premises  for  the  recovery  of  which  this  action  was  brought. 
He  left  his  family  chargeable  to  the  parish  of  St.  Owen  for  a  period  of  fourteen 
years,  and  that  parish  having  disbursed  for  maintenance^  clothes,  &c.,  174/.,  and 
the  children  still  being  chargeable,  it  was  resolved,  at  a  meeting  of  the  parishioners 
in  yestry  on  the  3d  of  May,  1813,  that  a  warrant  should  be  obtained  for  his  im 
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apprehension,  and  that  it  should  be  proposed  to  him  to  grant  the 
a  lease  of  the  premises  in  question,  towards  rdmborsing  them  a  part  of  the 
expenses  incorred ;  and  that  in  case  of  his  refusal,  the  lawshoald  be  pnt  in  foroe 
aoainst  him.     Hayes  was  aooordingljr  apprehended  for  deserting  his  &milj,  and 
*being  in  custody  on  the  12th  of  July,  1813,  by  indenture  of  that  date  r^tf  15 
between  him  of  the  one  part,  and  William  Preeoe,  the  lessor  of  the  plain-  *- 
tiff,  and  W.  Harrison,  being  churchwardens,  and  W.  Phillips  and  J.  Howells, 
being  orerseers  of  the  poor,  of  the  parish  of  St.  Owen,  of  the  other  part,  recttang 
that  Hayes  had  some  time  since  run  away  and  left  his  wife  and  children,  whereby 
they  had  become  chargeable  to  the  parish,  and  that  the  present  and  former 
churchwardens  and  overseers  had  expended  174/.  from  time  to  time  in  maintain- 
ing the  wife  and  children  of  Hayes  after  he  had  so  run  away,  and  while  he  had 
80  deserted  his  &mily ;  and  that  Hayes  haying  been  that  day  apprehended,  and 
in  custody  for  the  offence  aforesaid,  had  proposed  and  agreed  almolutely  to  con- 
Tey  the  premises  to  the  said  churchwardens  and  overseers  for  the  term  therein 
mentioned  (being  all  the  estate  and  property  he  had),  in  satisfaction  of  the  said 
demand,  on  their  consenting  to  his  discharge  so  far  as  they  had  power  and  autho- 
rity to  do  so ;  it  was  witn^ased,  that  in  consideration  of  the  agreement,  and  of 
10«.,  Hayes  did  grant,  bargain,  sell,  and  demise  to  W.  Preeoe,  W.  Harrison,  W. 
Phillips,  and  John  Howells,  their  executors,  &o.,  the  premises  which  this  action 
of  ejectment  was  brought  to  recover,  to  hold  to  them  and  the  survivor  of  them, 
their  executors,  administrators,  and  assigns  from  the  date  thereof,  for  the  term 
of  sixty  years,  if  Hayes  should  so  long  live,  in  truti  for  iht  diurchv>ardeH$  and 
overseen  of  the  poor^  and  inhabitant  of  the  parish  of  St.  Owen  for  the  time 
being ^  to  dte  intent  that  the  rent  and  profits  might  be  paid  and  applied  for  their 
Mse  and  benefit  from  time  to  time  in  aid  of  the  rate  for  the  relief  of  the  poor. 
This  indenture  was  not  enrolled.     The  defendants  claimed  title,  and  held  pos- 
session, *under  it.     W.  Preece,  W.  Harrison,  and  W.  Phillips  were  alive  r^jAa 
at  the  time  of  the  trial.     In  pursuance  of  a  resolution  of  the  parishioners   *- 
In  vestry  assembled,  made  on  the  2d  of  December,  1814,  the  premises  in  ques- 
tion were  converted  into  -a  workhou.se  for  the  parish  of  St.  Owen,  and  were  so 
used,  and  money  was  laid  out  by  the  parish  in  repairs  thereof.     Afterwards  (in 
1826),  Hayes  having  become  seised  in  fee  of  certain  premises,  including  those 
in  question,  conveyed  the  whole  to  the  said  Wm.  Preece,  jLhe  lessor  of  the  plain- 
tiff, his  heirs  and  assigns  for  ever ;  and  he,  by  virtue  of  such  conveyance,  entered 
on  part  of  the  premises,  and  continued  in  possession  of  that  part  until  a  short 
time  before  the  ejectment  was  brought     The  case  was  argued  on  a  former  day 
in  this  term. 

Eussdl,  Seijt.,  for  the  lessor  of  the  plaintiff.  The  deed  of  the  13th  of  Julj, 
1813,  under  which  the  defendants  claim,  is  void.  First,  because  it  is  inconsis- 
tent with  the  provisions  of  the  stat.  5  G.  1,  c.  8,  which  enacts,  that  the  parish 
officers  may,  by  warrant  of  two  justices,  seise  so  much  of  the  goods  and  chattels, 
and  receive  so  much  of  the  annual  rents  and  profits  of  the  lands,  of  any  person 
who  has  loft  his  wife  and  children,  as  the  said  justices  shall  direct  for  and 
towards  the  discharge  of  the  parish  where  such  wife  and  children  are  living,  bat 
makes  the  churchwardens  and  overseers  accountable  to  the  sessions  for  what  they 
receive.  By  proceedings  like  the  present  that  check  is  evaded.  [Lord  Tkn- 
TERDEN,  G.  J.  The  parish  officers  might,  before  the  statute,  have  taken  an 
assignment  of  the  property  of  the  huslMind,  and  there  is  nothing  in  the  statute 
to  prevent  that.]  Secondly,  the  deed  was  executed  while  Hayes  was  under 
duress.  [Parke,  J.  His  imprisonment  was  lawful.]  Thirdly,  the  *decd  p^^i^ 
is  void  by  the  9  G.  2,  c.  86,  s.  1,  which  enacts,  that  no  land  shall  in  any  ^ 
ways  be  conveyed  to  or  settled  on  any  person  in  trust  for  the  benefit  of  any 
charitable  uses  whatsoever,  unless,  inter  alia,  it  be  by  deed  indented,  and  the 
same  be  enrolled  in  the  Court  of  Chancery  within  six  months ;  and  (s.  3),  that 
all  such  conveyances,  otherwise  made,  shall  be  void.     Now,  here  the  lands  In 

auestion  were  conveyed  to  trustees,  for  the  parish  officers  for  the  time  being,  to 
tie  intent  that  the  profits  might  be  applied  for  their  use  and  benefit  in  aid  of  the 
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rate  for  the  relief  of  the  poor.  That  was  clearly  a  oonyeyance  in  trust  for  the 
benefit  of  a  charitable  oae;  and  the  deed,  not  having  been  enrolled,  is  yoid. 
The  conaideration  in  this  case  is  not  **  a  yaloable  consideration  paid/'  within  the 
meaning  of  the  exempUng  olanse  (s.  2)  of  the  statute. 

TheMigeTf  conird.     The  lessor  of  the  plaintiff,  being  a  party  to  this  deed,  is 
estopped  from  saying  that  it  is  yoid.     Sheph.  Touchstone,  53.     And  it  appears 
from  the  case  that  he  in  fact  accepted  and  acted  upon  the  conyeyance.     [Lord 
Tknterden,  C.  J.     Is  there  any  authority  for  saying  that  a  party  is  estopped 
from  showing  that  a  deed  is  void  in  law  ?]  (a)    This  was  a  good  conveyance  at 
common  law,  and  is  not  prohibited  by  the  5  G-.  1,  c.  8,  which  merely  gives  parish 
officers  an  additional  remedy.     Secondly,  there  was  no  duress  in  this  case,  for 
that  word  imports  imprisonment  without  lawful  authority  (Com.  Dig.  Pleader, 
2  W.  19) ;  or,  compulaion  by  tortious  usage  while  in  prison  under  legal  process, 
*74S1  ^        '  ^^^'     ^^^^  *Hayes,  at  the  time  when  he  executed  the  convey- 
-^  anoe,  was  in  lawful  custody  by  virtue  of  the  stat.  7  Jac.  1|  c.  4,  s.  8. 
Thirdly,  this  is  not  a  conyeyance  for  the  benefit  of  a  charitable  use.     The  statute 
9  6.  2,  c.  36,  recites,  that  gifts  of  lands  in  mortmain  had  been  prohibited  or 
restrained  by  Magna  Charta  and  other  laws ;  but,  nevertheless,  this  public  mis- 
chief had  greatly  increased,  by  many  large  and  improvident  alienations  made  by 
dying  persons  or  others  to  uses  called  charitable  uses,  to  take  place  after  their 
deaths,  to  the  disherison  of  their  lawful  heirs.     It  is  clear,  therefore,  that  this 
is  a  case  which  is  not  within  the  mischief  contemplated  by  the  preamble. 
Indeed,  the  use  to  which  the  lands  in  question  were  to  be  applied,  viz.  in  aid  of 
the  poor-rate,  is  one  which  the  law  favours  rather  than  avoids,  as  appears  from 
Porter's  case,  1  Rep.  24  b,  where,  speaking  of  conveyances  to  inhabitants  of 
parishes  and  their  heirs  upon  trust  to  employ  the  profits  to  such  good  uses  as 
defraying  the  tax  of  the  town,  maintaining  the  poor  of  the  parish,  &c.,  it  is  said 
that  it  would  be  a  dishonourable  thing  to  the  law  of  the  land  to  make  such  good 
ises  void.     Assuming  it  even  to  be  within  the  enacting  part  of  sect.  1  of  9  Q. 
Tlf  c.  36,  this  is  a  conveyance  made  really  and  bonft  fide  for  a  full  and  valuable 
consideration  actually  paid,  and  therefore  within  the  proviso  in  sect.  2.     But, 
assuming  all  or  any  of  the  objections  to  be  good,  the  lessor  of  the  plaintiff  is 
not  entitled  to  recover  without  a  previous  demand  of  possession,  because  the 
defendants  were  in  possession  by  permission  of  the  pauper,  under  whom  the 
lessor  of  the  plaintiff  claims.     [Parke,  J .     If  the  deed  was  originally  void  by 
the  statute,  that  will  not  avail.] 

^491       ^I^uueUf  Serjt.,  in  reply.     A  party  to  a  deed  is  estopped  as  to  facta 
-'  stated  in  it,  but  not  from  saying  that  the  deed  is  void  in  law. 

The  consideration  here,  if  any,  was  the  maintenance  of  Hayes's  family  fox 
fourteen  years  before  the  conveyance  in  1813,  bv  persons,  many  of  whom  pro- 
bably were  no  longer  inhabitants  at  the  time  of  the  conveyance,  and  could  have 
no  interest  in  it.  Cur,  adv.  vuU, 

Lord  Tentebdsn,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

The  point  reserved  for  our  consideration  was,  whether  the  deed  of  the  12th 
of  July,  1813,  was  rendered  void  by  the  provisions  of  the  9  G-.  2,  c.  36.  We 
have  no  doubt  that  this  is  not  a  case  within  sect.  2  of  that  statute,  which  pro- 
vides that  the  act  shall  not- extend  to  any  purchase  of  any  estate,  or  interest  in 
lands,  tenements,  or  hereditaments,  or  any  transfer  of  any  stock,  to  be  made 
really  and  bond  fide  for  a  full  and  valuable  consideration,  actually  paid  at  or 
before  the  making  such  conveyance  or  transfer,  without  fraud  or  collusion.  We 
think  that,  in  onfer  to  bring  a  case  within  this  section,  the  consideration  must 
be  paid  by  the  person  for  whose  benefit  the  conveyance  is  made.  Here,  the 
oonsideration  was  not  paid  by  the  persons  who  benefited  by  the  conveyance,  but 
it  had  been  paid  out  of  poor  rates  levied  upon  the  persons  who  resided  and  paid 
rates  in  the  parish,  during  the  time  when  relief  was  siven  to  the  wife  and  child* 
ren  of  Hayes.    The  doubt  we  had  was,  whether  this  was  a  case  within  the 

(a)  See  The  Btntford  Railwfty  Company  v.  Stnittoo,  antd,  p.  618 :  HUl  v.  The  Proprietori  of 
the  MaoobejitAr  Mid  Salford  Wftterworki,  antS,  p.  54^ 
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■iMiiing  of  the  first  teetioii.  It  oeitftiiily  is  not  within  the  mmhief  fecited  m 
the  preamble ;  but  it  evidenUj  is  within  the  enacting  words,  *for  the  hmd  rrrgA 
is  oonrejed  in  trust  for  the  benefit  of  a  oharitable  use,  to  the  intent  that  ^ 
the  rents  and  profits  may  be  applied  to  the  nse  and  benefit  of  the  poor  in  aid  ef 
the  poor  rate.  This  deed,  therefore,  not  haying  been  enrolled,  is  void,  and  eoa- 
eequentlj,  the  plaintiff  is  entitled  to  recover.         Judgment  for  the  jJaintiff. 


The  Kma  V.  WILLIAM  ASHTON. 

Ad  fndiotmeiit  on  the  statato  7  ft  8  O.  4, 6.  SS,  a.  S,  for  felonioiuly  damftging  murpa  of  linoi  j»n, 
with  intent  to  dettroy  or  ronder  thorn  vsokw,  need  not  nUoge  that  tho  wnrpo,  at  the  time  of  ^ 
damage  done,  were  prepared  for  or  emplojed  in  oarding,  ipinnin^  weaving^  Ao^  or  otherwiM 
manofaetaring  or  preparing  anj  goods  or  artiele  of  aklk,  wooUen,  linei^  fto. 

Indictment  stated  that  William  Ashton,  on,  &e.,  at,  &e.,  divers,  to  wit,  sii 
warps  of  linen  jam  of  the  value  of  6/.,  and  six  other  warps  of  Unen  of  the  vslod 
of  6/.,  of  the  goods  and  chattels  of  Edward  Jackson  and  others,  then  and  there 
being  found,  unlawfully,  maliciously,  and  feloniouslv  did  damage  by  throwiD| 
the  said  warps  of  linen  yam  and  the  said  warps  of  linen  with  great  force  aod 
violence  unto  and  upon  the  ground  there,  and  theU'  and  there  unlawfully,  mali- 
ciously, and  feloniously  tearing,  cutting,  dragging,  and  throwing  about  the  same, 
with  intent  then  and  there  feloniously  to  render  the  same  useless,  sgainst  the 
form  of  the  statute,  &o.     The  defendant  having  been  convicted  upon  this  iDdiet- 
ment  at  the  Spring  assises  for  the  county  of  York  1880,  a  writ  of  error  w«i 
brought,  and  the  errors  assigned  were,  that  it  did  not  appear  bv  the  count  on 
which  the  conviction  took  place,  that  the  said  warps  were,  at  the  time  of  the 
damage,  as  therein  stated,  goods  in  any  stage,  process,  or  progress  of  mana&o- 
ture,  within  the  act,  or  that  they  were  prepared  for  being  woven  ormanufkctared 
into,  or  were  employed  in  the  '^'weaving  or  manuftoturinff  of  any  such  r^-r^^i 
goods  as  were  mentioned  in  the  first  part  of  the  section  of  the  act  upon  ■- 
which  the  indictment  was  framed ;  or  that  they  were  in  or  upon  any  loom  or 
machinery  used  for  preparing  or  manufacturing  the  same,  or  were  in  any  wij 
connected  with  such  machinery  after  having  been  'so  prepared,  or  that  they  were 
in  any  house  or  place  used  for  carrying  on  such  manufacture,  or  that  they  were 
prepared  for,  or  undergoing  or  being  in  any  stage,  process,  or  progress  of  msniH 
facture.     The  case  was  argued  this  term,  by 

(httinghamy  in  support  of  the  writ  of  error.  The  indictment  does  not  stato 
any  offence  against  the  7  &  8  G-.  4,  c.  30,  s.  8;  (a)  because,  by  that  statute,  th4 
damaging,  with  intent  to  render  useless,  any  warps  of  linen,  is  made  an  offence 
in  cases  only  where  such  warps  have  been  prepared  for  or  employed  in  spinnings 
weaving,  or  otherwise  manufacturing  the  goods  ^mentioned  in  the  previous  |^n^2 
part  of  the  section.  Here  the  indictment  does  not  allege  that  the  warps  ^ 
of  linen  were  so  prepared  or  employed.  The  third  section  of  the  statute  con- 
sists of  three  branches.  The  first  makes  it  an  ofience  maliciously  to  damage 
With  intent  to  destroy  or  render  useless  goods  being  in  the  loom,  or  in  anj 
i^^*^}   progress,  or  process  of  manufacture.      The  second  branch  makes  it 

.  (a)  By  that  eection  it  is  enacted,  "  that  if  any  perion  shall  nnlawfallj  and  maliciooslj  out^ 
break,  or  destroy,  or  damage  with  intent  to  destroy,  or  to  render  usdess,  any  goods  or  article  of 
•ilk,  woollen,  Unen,  or  cotton,  or  of  any  one  or  more  of  those  materials  mixed  with  each  oUier,  of 
mixed  with  any  other  material,  or  any  firamework-knitted  pioea,  stocking,  hoso»  or  laoe  respeeUTelyi 
being  in  the  loom  or  frame,  or  on  any  machine  or  engine,  or  on  the  rack  or  tenters,  or  in  any  8U|% 
process,  or  progress  of  mannfactnre :  or  shiUl  unlawfully  and  maliciously  out,  break,  or  destroyi 
or  damage  with  intent  to  destroy,  or  to  render  useless,  any  warp  or  shnte  of  silk,  woollen,  lincif 
or  cotton,  or  of  any  one  or  more  of  those  materials  mixed  witli  each  other,  or  mixed  with  ssy 
pther  material,  or  any  loom,  frame,  machine,  engine,  rack,  tackle,  or  implement,  whether  fixed  sr 
moTable,  prepared  for  or  employed  in  carding,  spinning,  throwing,  weaving,  foiling,  shearing,  or 
•therwise  manufacturing^  or  preparing  any  such  goods  or  articles ;  or  diall  by  force  enter  into  so|f 
aonse,  shop,  building,  or  pUee  with  intent  to  oommit  any  of  the  offonoos  aforesaid,  eveiy  m 
cffsnder  shall  be  guilty  of  felony/'  fto. 
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VI  offenee  to  damage  with  intent  to  destroy  or  render  naelees  any  warp  of 
linen,  &e.,  or  any  loom,  frame,  machine,  engine,  rack,  tackle,  or  implement^ 
whether  fixed  or  movahle,  **  prepared  for  or  employed  in  carding^  spinning^ 
thromngj  weaving,  fulling,  shearing,  or  otherwise  manufacturing  or  preparing 
any  soch  goods  or  articles }"  and  the  third  branch,  which  does  not  apply  to  this 
ease,'  renders  it  penal  to  enter  into  any  house  with  intent  to  commit  any  of  the 
offenees  aforesaid.    It  is,  therefore,  a  felony  under  the  first  part  of  this  section, 
to  destroy  the  goods  while  in  a  course  of  manufiMture ;  and  under  the  second,  to 
destroy  the  warps  or  machinery  while  employed  in  manufacturing.     A  warp 
consists  of  many  hundred  lines  of  silk,  cotton,  or  yam,  stretched  horizontally  on 
the  weaver's  beam,  ready  to  receive  other  lines  of  the  same  article,  which  the 
weaver  throws  across  such  lines,  and  thereby  forms  the  cloth,  &c.     While  in 
this  state,  it  must  be  considered  as  a  part  of  the  machinery  used  in  the  manufac- 
turing.    And,  according  to  the  true  grammatical  construction  of  the  second 
branch  of  the  section,  the  words  '^prtpared  for  or  employed  in  carding/*  &c., 
apply  to  all  the  preceding  words,  including  *'  warps."     Even  if  it  were  doubtm 
on  the  language  of  the  act  itself,  that  would  appear  to  be  the  true  construction 
by  reference  to  former  statutes,  now  repealed,  on  the  same  or  the  like  subject- 
^^o-i   matter.     That  which  bears  *most  upon  the  present  case  is  the  22  0.  8, 
^  e.  40,  s.  3,(a)  which  made  it  an  offence  '^  wilfully  and  maliciously  to 
eat  or  destroy  any  linen  or  cotton,  &c.,  in  the  loom,  or  any  warp  or  shute,  tools, 
tackle,  and  utensils  prepared  (or  or  employed  in  the  making  thereof    Now  the 
warp  cannot  be  said  to  be  prepared  for  manufacturing  until  it  is  on  the  weaver's 
beam,  in  the  situation  which  admits  of  the  weft  being  introduced.   For  anything 
that  appears  in  this  indictment,  the  tackle  in  question  might  have  been  lying 
loose  in  the  highway.     In  prosecutions  upon  statutes  of  this  nature,  the  strictest 
proof  is  necessary  that  the  article  was  in  the  place  or  situation  pointed  out  bv 
the  act;  Hugiirs  case,  2  Euss.  on  Grimes,  245,  2d  ed..  Rex  v.  Dixoi,  Russ.  a 
Ry.  53 ;  and  the  averments  on  the  record  ought  to  be  equally  precibe. 

Wightmany  contrd.     The  only  question  is,  whether  the  wonis  "  prepared  for 
or  employed  in  carding,"  Ac.,  apply  to  two  preceding  parts  of  the  sentence, 
beginning  **  or  shall  unlawfully  and  maliciously  out,"  &c.,  or  to  the  last  only  f 
If  the  meaning  be  doubtful,  the  Court  will  look  to  acts  of  parliament  in  pari 
materift.     There  are  three  distinct  subject-matters  of  offonoe  contemplated  by 
the  clause  in  question.     First,  the  destroying  or  damaging  of  goods,  being  in 
the  loom,  or  in  any  stage,  process,  or  progress  of  manufacture.     There  tho 
words  "  being  in  the  loom,"  &o.,  qualify  the  preceding  words.     Secondly,  the 
destroying  or  damaging  of  any  warp,  shute  of  silk,  &c.     There  no  qualification 
M-e  4-1  whatever  is  given ;  nor  was  any  required,  for  the  term  ''  warp"  *8uffi^ 
^  ciebtly  explains  itself,  without  the  addition  of  the  words  **  prepared  for  or 
employed  in  manufacturing,"  &c.     The  third  is  damaging  or  destroying  any 
loom,  &c.,  prepared  for  or  employed  in  manufacturing  goods,  and  there  the  latter 
words  are  a  qualification  of  the  preceding.     There,  as  m  the  first  clause,  a  quali- 
fication was  necessary  to  limit  the  enactment  to  the  mischief  contemplated  by 
the  statute.     That  this  is  the  true  construction  of  the  act  appears  by  referring 
to  the  preceding  statute,  4  6.  4,  c.  46,  which  repeals  the  22  Q.  8,  c.  40.     The 
act  4  0.  4,  c.  46,  makes  it  an  offence  to  enter  by  force  into  any  house,  shop,  or 
building,  with  intent  to  destroy  or  damage  in  the  loom  or  frame,  &c.,  or  in  any 
stage,  process,  or  progress  of  manufacture,  any  woollen,  silk,  linen,  or  cotton 
goods,  &c.  **or  to  eutf  break,  destroy,  or  damage  any  warp  or  thute  of  woollen^ 
tiUcf  linen,  or  cotton,  &e,,  or  of  any  one  or  more  of  those  materials  mixed  witJi 
each  other,  or  mixed  with  any  other  material  or  any  framework  knitted  piece, 
stocking,  hose,  or  lace ;  or  to  bum,  break,  cut,  destroy,  or  damage  any  loom, 
frame,  machine,  &c.,  whether  fixed  or  movable,  prepared  for  or  employed  tn 
carding,  &c.,  or  otherwise  manu&cturing  or  preparing  any  such  goods  or  articles.'' 
There  it  is  quite  clear  that  the  words,  **  prepared  for  or  employed  in  carding," 

(a)  He  ftUo  referred  to  12  G.  1,  o.  54^  8.  7.    4  G.  8,  e.  87,  8. 16.    6  G.  3,  c.  20,  8. 15. 
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Ac.y  apply  to  the  latter  branch  only  of  the  sentence,  and  not  to  that  braneh 
which  mentions  a  warp  or  shute  of  woollen,  silk,  &c. ;  and  it  may  be  inferred 
that  the  clause  now  in  question  was  intended  to  haye  the  same  effect 

Cur.  adv.  vuU. 
Lord  Tenterden,  C.  J.,  now  deliyered  the  judgment  of  the  Court 
*We  are  of  opinion,  on  a  careful  ezaminatioQ  of  the  statute,  that  it  was  r#755 
not  necessary  to  allege  specifically  in  the  count  that  the  warps  therein   •- 
mentioned  were  prepared  for  or  employed  in  carding,  gpinning,  weaving,  &e.,  or 
otherwise  manufacturing  good*.     The  third  section  of  the  7  &  8  G.  4,  c.  30,  con- 
sists of  three  branches.     The  first  branch  enacts,  that  if  any  person  shall  unlaw- 
fully and  maliciously  damage,  with  intent  to  destroy,  any  goods  therein  described, 
being  in  the  loom,  &c.,  he  shall  be  guilty  of  felony.     Now  in  an  indictment  for 
an  offence  against  that  enactment,  it  would  be  undoubtedly  necessary  to  allege 
that  the  goods  were  at  the  time  of  the  damage  on  the  loom,  &c.,  because  it  was 
not  the  intention  of  the  legislature  to  make  it  an  offence  to  destroy  such  goods 
whereyer  found,  but  to  protect  them  only  while  they  were  in  a  course  of  manu- 
facture.    The  same  obseryation  applies  to  the  latter  part  of  the  second  brandi 
of  the  section,  which  makes  it  an  offence  to  damage  or  break  any  loom  prepared 
for  or  employed  in  manufacturing,  &c. :  it  would  not  be  sufficient  in  an  indict- 
ment, framed  upon  that  proyision  of  the  statute,  to  charge  the  mere  destruction 
of  a  loom,  without  adding  that  it  was  one  prepared  or  employed  in  some  of  the 
ways  therein  described,  for  the  count  then  would  be  too  general.     But  as  to  the 
damaging  of  any  warp  or  shute  of  silk,  woollen,  or  linen,  the  question  may,  on 
the  words  of  the  act,  admit  of  some  doubt  The  whole  sentence  is,  '<  If  any  person 
shall  unlawfully  and  maliciously  damage,  &c.,  with  intent  to  destroy,  any  warp  or 
shute  of  silk,  woollen,  linen,  &c.,  or  any  loom,  frame,  &c.,  prepared  for  or  employed 
in  carding,  spinning,  weaying,"  &c. ;  and  the  question  is,  if  the  words  "  pre- 
pared for  or  employed,"  &c.,  are  to  be  considered  as  referring  to  all  the  preceding 
words,  or  to  those  only  ^denoting  the  implements  of  manufacture.    That  r^^ 
must  be  ascertained  by  looking  at  the  subject-matter  of  the  enactment  ^ 
and  the  object  which  the  legislature  had  in  yiew.     That  object  in  the  first 
branch  of  the  section  was,  the  protection  of  goods  while  in  the  course  of  mana- 
facture ;  in  the  second,  the  protection  of  the  warp  or  shute,  and  of  the  machinery 
and  implements,  when  they  were  prepared  for  or  employed  in  the  production  of 
goods.     Now,  as  to  the  latter,  it  is  necessary,  with  a  yiew  to  the  limited  purpose 
which  the  legislature  had  in  yiew,  that  the  concluding  words  should  apply  to 
them  ;  but  not  so  as  to  the  warp,  because  a  warp  is  a  denomination  of  some  kind 
of  thread  prepared  to  be  woyen  and  used  in  manufacture ;  it  is  in  itself  some- 
thing "  prepared  for  manufacturing  goods."     We  were  referred  in  the  argumeDt 
to  former  acts  of  parliament  in  pari  materia  which  had  been  repealed,  and  it  wis 
said  that,  under  some  of  those  acts,  the  word  warp  was  so  connected  with  the 
words  importing  preparation  for  manufacture,  that  a  similar  connexion  most  be 
understood  here,  and,  consequently,  it  was  necessary  that  they  should  be  so  coa- 
kiected  in  an  indictment  on  the  present  clause.     To  the  party  indicted  that  mast^ 
at  all  events,  be  immaterial,  because  the  warp  must  be  something  already  prepared 
for  manufacture ;  and  therefore  the  proof  would  be  the  same  whether  the  indict* 
ment  contained  such  an  allegation  or  not;  but  in  the  statute  4  G.  4,  c.  46,  the 
word  warp  is  used  absolutely,  by  itself,  without  reference  to  any  word  desoting 
preparation  for  manufacture,  and  without  any  qualification  before  or  after.    The 
words  which  follow,  "  or  to  bum,  break,  &c.,  any  loom,  Ac.,  prepared  for  or  employed 
in  manufacturing,"  constitute  a  distinct  branch  of  the  sentence,  and  after  thems 
new  sentence  commences.   Upon  this  yiew  of  the  two  *acts  of  parliament,  p^^y 
and  consi  lering  that  the  wond  warp  is  a  well-known  denomination  of  an  *- 
article  which  is  in  some  way  or  other  prepared  for  or  employed  in  mannfiMstare, 
we  are  of  opinion  that  it  was  not  necessary  to  allege  specifically  in  this  case  tbst 
the  warp  mentioned  in  the  indictment  was  so  prepared  or  employed. 

Judgment  affirmed. 
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Defendant,  in  diseliargo  of  a  debt  to  pUintiff,  endorsed  bUk  to  him,  wbiob  bad  been  drawn  and 
endorsed  to  the  defendant  by  parties  in  Fruee,  bat  were  aooepted  by  a  person  in  this  oonntry, 
and  payable  at  a  banker's  here.  PlaintilF  endorsed  them  over.  On  their  being  presented  for 
payment^  the  banker's  clerk  inadvertently  cancelled  the  acceptances,  but  immediately  wrote 
opposite  to  them,  "  cancelled  by  mistake ;  and  the  bills  were  not  howerer  paid,  there  being  no 
effects.  The  holders  then  presented  them  at  a  house  to  which  they  were  addressed  in  case  of 
need,  but  that  house  reftued  payment  in  oonsequenoe  of  the  eanoelUng ;  they  would  otherwise 
have  honoured  them.  A  re-acoeptanee  was  obtained  from  the  acceptor,  but  he  did  not  pay  Uie 
bills.  The  plaintiff  then  took  them  up  and  returned  them,  regularly  protested,  to  the  defend- 
ant, who  applied  to  the  prior  endorsers  for  payment,  but  they  refhsed. 

The  defendant  who  resided  abroad,  cited  the  drawers,  the  intermediate  endorsers,  and  the  plain- 
iaSf  before  the  tribunal  of  commerce  at  Lyons,  for  the  purpose  of  obtaining  a  guarantee  for  him- 
self against  liability  on  the  bills.  That  court  adjudged  him  and  the  other  parties,  except  the 
plain dff,  discharged  from  liability,  and  decreed  that  the  bills  should  remidn  to  the  plaintiff's 
debit  The  plaintiff  then  carried  the  cause  to  a  court  of  appeal  in  France,  which  confirmed 
this  decree,  assigning  as  a  reason  that  the  cancelling  of  the  acceptances  operated  as  a  suspen- 
sion  of  legal  remedies  against  the  acceptor,  and  was  equivalent  to  a  delay  granted  him  by  the 
holders,  with  whom  the  plaintiff  was  identified,  and,  consequently,  that  the  other  parties  to  the 
bills  were  discharged. 

Held,  that  the  French  courts  had  mistaken  the  law  of  England  as  to  the  effect  of  the  cancellation; 
and,  therefore,  that  the  defendant  was  still  liable  at  the  plaintiff's  suit  for  the  debt  in  respect 
of  which  the  bills  were  given,  notwithstanding  the  decree. 

Assumpsit  aguDst  the  defendant  and  Louis  Oariel  (who  was  ontlawed  in 
this  action),  for  613/.  claimed  to  be  due  to  the  plaintiff  on  the  balatfoe  of  his 
account  with  the  defendant.  Plea,  the  general  issue.  At  the  trial  before  Lord 
Tenterden,  C.  J.,  at  the  London  sittings  after  Hilary  term  1830,  a  verdict  was 
found  for  the  plaintiff  for  613/.,  subject  to  the  opinion  of  this  Court  upon  the 
following  case : — 

The  plaintiff  was  a  foreign  merchant  living  at  Manchester,  and  agent  there 
*7581  ^^^  defendant  and  his  partner,  *(}mel,  who  resided,  and  carried  on 
^  business  as  merchants,  at  Turin.  In  October  1825,  the  defendant,  being 
at  Manchester,  endorsed  and  delivered  to  the  plaintiff,  in  payment  for  goods,  two 
bills  of  exchange,  dated  Lyons,  20th  of  October,  1825,  for  300/.  and  200/.  ster^ 
ling,  drawn  by  Bodin,  Freres  and  Co.,  merchants  at  Lyons,  upon  John  Marshall, 
Friday  Street,  London,  payable  at  three  months  to  the  order  of  the  drawers. 

At  the  time  of  drawing  the  bills,  Bodin  and  Co.  had  written  on  each  of  them 
an  address  to  Messrs.  Heath,  Son,  and  Furze,  in  case  of  need.  These  latter 
parties  resided  in  London,  and  were  correspondents  of  Bodin  and  Co.  The  bills 
had  been  specially  endorsed  and  delivered  by  Bodin  and  Co.  to  Quiaard  and  Co. 
of  Lyons;  they  endorsed  them  over  to  the  defendant  and  Gariel,  and  the 
defendant,  by  procuration  for  Oariel,  endorsed  and  delivered  them  to  the 
plaintiff  at  Manchester  as  before  mentioned.  The  plaintiff  presented  the  bills 
in  due  course  to  Marshall,  the  drawee,  who  accepted  them,  payable  at  the 
house  of  Messrs.  Olyn  and  Co.  The  plaintiff  then  wrote  on  the  bills  an  address 
to  Messrs.  Oandolfi  and  Co.  in  case  of  need,  and  endorsed  and  paid  them  away. 
One  of  the  bills  came  to  the  hands  of  Messrs.  Jones,  Lloyd  and  Co.,  bankers, 
Loudon,  the  other  to  those  of  Messrs.  Dorrien,  Magens  and  Co.,  also  bankers  in 
London. 

On  the  23d  of  January,  1826,  when  the  bills  became  due,  they  were  pre- 
sented by  their  respective  holders  to  Olyn  and  Co.  for  payment,  and  were 
respectively  marked  by  a  clerk  in  the  banking-house  of  Olyn  and  Go.  through 
the  acceptances;  but  immediately  afterwards  a  memorandum  was  written  by  him 
in  the  margin  of  each  in  these  terms,  '<  cancelled  by  mistake '"  and  the  bills 
^7591  ^^'^  ^^^^  ^returned  to  the  holders  unpaid.  It  is  usual  for  a  person  who 
^  cancels  a  bill  by  mistake,  to  write  on  it.  Marshall,  the  acceptor,  had  no 
effects  in  the  hand^  of  Olyn  and  Co.  The  bills  were  then  presented  to  Heath, 
Sod,  and  Furae  foi  payment,  who  refused,  alleging  ''  that  they  could  not  inter- 
fere, the  acceptance  being  cancelled."  One  of  the  partners,  who  was  called, 
said  that  they  would  certainly  have  paid  the  bills,  but  that  the  cancellation  was 
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aa  iiregalaritj,  and  they  should  have  required  an  authority ;  and  the  paits  of 
the  bills  presented  to  them  bad  not  any  re-aoceptanoe.  Glyn  and  Go.  afterwards 
obtained  the  re-acceptance  of  the  bills  from  John  Marshall,  and  the  latter,  being 
applied  to  for  pajrment,  answered,  *'  that  as  to  the  bill  for  300/.,  he  oould  not 
pay  it  at  present;  and  as  to  the  other  bill  for  2002.,  he  would  pay  it  to- 
morrow." 

The  bills  were  afterwards,  on  the  same  23d  of  January,  protested  and  returned 
to  the  plaintiff,  who  took  them  up,  and  having  given  the  defendant  due  notice 
of  the  dishonour,  sent  them  with  the  protests  to  Oariel  and  Co.,  who  sent  them 
back  to  the  prior  endorsers,  Quizard  and  Co. ;  and  they  applied  to  Bodin  Froea 
and  Co.,  the  drawers,  for  payment,  which  was  refused. 

In  Man^  1826,  Oariel  cited  before  the  Tribunal  of  Gommeroe  at  Lyoo^ 
Bodin  Freres  and  Co.,  Quizard  and  Co.,  and  the  present  plaintiff,  to  show  cause 
as  follows :  Bodin  Freres  and  Co.,  why  they  should  not  be  compelled  to  put  a 
stop  to  all  demands  on  the  part  of  the  present  plaintiff  as  far  as  r^arded  the 
sud  bills ;  or,  if  not,  be  condemned  to  reimburse  the  present  plaintiff,  in  dis- 
charge of  (}ariel,  the  amount  of  the  said  bills  with  interest  and  the  costs ;  and 
the  present  plaintiff,  to  show  cause  why,  in  case  the  protests  should  be  deelared 
irregular,  he  should  not  be  compelled  to  become  guarantee  for  Oariel,  r^gA 
and  cause  to  cease  all  opposition  on  the  part  of  Bodin  Freres  and  Co.,  and  >- 
Quizard  and  Co.,  under  pain  of  being  declared  to  have  forfeited  aU  claim  upon 
Oariel.     The  plaintiff  appeared  to  the  citation. 

The  tribunal  decided,  without  any  regard  to  certain  exceptions  taken  hj 
Novelli  and  €kriel,  in  which  they  were  pronounced  not  to  have  any  good  ground 
and  on  which  they  were  declared  nonsuited,  that  Bodin  Brothers  and  Co.,  Qoissid 
and  Co.,  and  €kriel,  were  released  from  all  demands;  oonsequently,  that  the  bills 
in  question  would  remain  to  Novelli's  debit,  who  was  cast  in  the  costs  of  all 
parties.  And  they  assigned  among  other  grounds  for  this  decision,  that  there 
were  no  satis^Mstory  reasons  for  supposing  that  the  laws  of  England,  eonformaUj 
with  those  of  France,  did  not  oblige  the  holders  of  bills  of  exchange  to  present 
them  to  the  persons  indicated  in  case  of  need ;  and  that,  besides,  it  appeared 
firom  the  declaration  on  the  protests,  that  the  aforesaid  persons  would  have  paid 
if  the  acceptance  had  not  been  cancelled ;  and  that,  in  consequenee  of  this  voy 
cancelling,  Bodin  and  Co.  had  sustained  an  injury. 

The  present  plaintiff  appealed  from  this  decision  to  the  Cour  Royale  at  LyoDS, 
and  prayed  (as  he  had  already  done  before  the  inferior  court),  that  Ckriel,  Qai- 
tard  and  Co.,  and  Bodin  and  Co.,  might  be  condemned  to  reimburse  him  the 
amount  of  the  bills  with  interest  and  costs.  He  also  desired  to  be  admitted  to 
prove,  that,  by  the  English  law,  the  holder  is  not  under  a  necessity  of  appljis^ 
to  the  party  to  whom  a  bill  is  addressed  in  case  of  need ;  and  that,  by  the  same 
law,  the  erasure  of  an  acceptance  only  takes  effect  when  it  has  been  the  resalt 
of  an  understanding  with  the  holder.   ' 

^Oariel  also  prayed  that  in  case  the  Court  should  amend  that  part  of  rrr&i 
the  former  sentence  by  which  the  bills  were  ordered  to  remain  for  Novel-  *- 
li's  account,  Quizard  and  Co.  and  Bodin  and  Co.  might  be  condemned  to  gas- 
nnty  him,  Oariel,  from  any  decision  that  might  be  made  amnst  him  in  fav(Air 
of  Novelli.  Quizard  and  Go.  in  like  manner  prayed  that  Bodin  and  Co.  might 
be  compelled  to  guaranty  them  in  case  the  sentence  should  be  amended,  and 
Bodin  and  Co.  prayed  that  the  appeal  might  be  quashed. 

The  Cour  Royale  pronounced  a  decree,  quashing  the  appeal  and  ratifying  the 
former  sentence.  They  stated,  as  grounds  of  their  decision,  several  considera- 
tions resulting  from  the  facts  as  represented  to  them  :  and,  particularly,  that  as 
the  bills  had  come  into  the  hands  of  the  last  holders  duly  accepted,  and  as  it 
appeared  that  when  the  protests  were  made  the  acceptances  had  been  cancelled 
(on  which  account  the  bills  were  dishonoured  by  the  parties  named  in  ease  rf 
need),  and  that  the  re-acceptance  was  subsequent  to  the  protests,  it  followed  that 
the  bills  had  been  vitiated  in  the  hands  of  the  last  holders,  since  Marshall,  the 
•oeoptor,  oould  no  longer  be  considered  as  "  the  diroet,  and  in  solidnm  debtor," 
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Mid,  therefore,  every  action  agamst  him  mvet  be  mispended  till  it  wm  asoer- 
taiDed  that  he  posseeaed  fiinaa  belonging  to  the  drawers  sufficient  to  discharge 
the  bills :  whereas,  if  the  cancelling  had  not  taken  place,  proce^ings  could,  and 
probably  would,  in  the  then  state  of  oommercial  affairs  in  London  (January 
1826),  have  been  adopted  against  Marshall  immediately  on  the  dishonour.  Tlie 
Ooort  went  on  to  obsenre,  "  that  the  cancellins  of  the  acceptances  throwing  an 
^^-t  obstacle  in  the  way,  this  extraordinary  ^ange  in  the  state  of  the  bills  ^wae 
"^  evidently  to  Heath,  Son,  and  Fnne,  and  also  to  Ghindolfi  and  Co.,  a  rea- 
Mmable  ground  for  refusing  to  reimburse  the  holders,  by  honouring  the  signa^- 
tere  of  the  drawers  and  of  one  of  the  endorsers,  whose  intermediate  agents  they 
only  were  to  effect  the  payment,  but  solely  in  case  that  the  holders  had  preserved 
the  right  to  exact  it."  And  the  Court  was  of  opinion,  that  the  cancelling,  whe- 
ther accidental  or  otherwise,  operated  in  the  same  manner  as  a  granting  of  time 
to  the  acceptor  by  the  holders ;  and  thus,  on  general  principles  of  law,  precluded 
them  from  any  remedy  against  the  endorsers  or  drawers.  The  Cour  Royale  also 
stated,  that  they  considmd  the  circumstances  as  leading  to  a  presumption,  that 
the  holders  bad  in  reality  been  paid  the  amount  of  the  bills  by  Glyn  and  Co., 
and  that  the  supposed  accidental  cancelling  was  a  contrivance  among  the  parties 
in  LondoD,  in  consequence  of  Marshall's  insolvency,  to  make  Bodin  and  Go. 
answerable  for  the  bills,  instead  of  subjecting  Olyn  and  Co.  to  the  loss  of  their 
amount  But,  at  all  events,  they  relied  on  we  consideration  before  stated  (the 
legal  effect,  namely,  of  the  alteration  in  the  aooeptances),  as  sufficient  ground 
lor  their  decree. 

They  finally  declared,  that  they  had  no  regard  to  the  proofs  offSrared  by  Novelli, 
for  which  they  pronounced  him  nonsuited,  and  assigned  as  reasons :  That  the 
whole  transaction  in  London  ^  was  totally  nnconnected  with  Novelli,  who  resides 
at  Manchester,  and  was  only  an  ibtermedtate  endorser,  and  who,  nevertheless, 
has  found  himself  a  principal  party  in  the  process  before  the  Court;  but  thai 
Novelli  has  to  impute  to  himself  the  having  voluntarily  yielded  to  the  action 
carriod  on  by  the  endorsers  against  himself;  and  that,  with  respect  to  Bodiu 

*7631  ^^^^  *^  ^^*>  ^^®  '^  ^^  ^^®  holders  in  London,  who  *were  his  mediate 
•^  or  immediate  agents,  is  now  necessarily  common  to  himself,  and  thus  he 
no  longer  possesses  any  rights  beyond  those  of  the  holders  themselves ;  and 
that,  consequently,  the  proof  offisred  by  him,  not  being  contradictory  to  any  of 
the  fuots  that  have  been  established  in  the  proces8|  must  be  considered  as  wholly 
irrelevant  and  inadmissible.'' 

An  appeal  lies  from  the  Cour  Royale  at  Lyons,  to  the  Cour  de  Cassation  al 
Paris,  which  is  in  the  nature  of  a  court  of  error,  but  it  did  not  appear  that  any 
appeal  was  ever  lodged  there  against  the  above  decree. 

Under  these  circumstances,  if  the  defendant's  liability  to  the  plaintiff  on  the 
bills  was  to  be  considered  as  not  discharged,  the  verdict  was  to  stand  for  613/./ 
otherwise  a  nonsuit  to  be  entered. 

OtUman  for  the  plaintiff.  The  foreign  judgment  is  no  bar  to  the  plaintiff's 
right  to  recover  in  this  action.  The  Court  here  may  examine  into  the  validity 
of  such  judgment,  and  is  not  bound  by  it  if  it  appear  to  have  been  erroneous. 
In  this  case  the  French  Court  has  assumed,  as  a  ground  of  its  decision,  that  in 
England  the  cancelling  of  an  acceptance  by  mistake,  and  by  a  person  having  no 
aatbority,  operates  against  the  holders  of  the  bill  in  the  same  manner  as  if  they 
had  given  time  to  the  acceptor,  and  precludes  them  from  recovering  against 

Eior  endorsers  or  the  drawers.     That  is  clearly  a  misconception  of  the  EngJish 
w.    Here  the  Court  called  upon 

F.  Pollock  for  the  defendant.  It  is  not  at  all  clear  that  the  Cour  Royale  was 
*7641  ™^^^^®^  ^  ^  ^^^®  English  *law.  The  defendant  here  says,  in  answer  to 
-'  the  platntiff''s  claim,  that  he  has  endorsed  two  bills  to  the  plaintiff*  for 
the  value,  and  is  not  to  blame  if  they  have  proved  unproductive.  But  for  the 
cancelling,  Heath  &  Co.  would  have  paid  them.  It  is  said,  that  a  cancelling  by 
mere  mistake  and  without  authority  is  by  the  Bnglish  law  of  no  effect,  aad 
Baper  v,  Birkbeok,  15  East^  17;  may  be  cited  as  an  authority  to  that  purpoee; 


320  In  re .  T.  T.  1831.  [76-1 

but  there  Lord  Ellenboroagh  ■eems  to  admit,  that  if  the  eDdoraera  had  shows, 
in  point  of  fact,  that  after  paying  the  bill,  they  would  have  been  sabjected  to 
any  difficulty  in  recovering  over,  by  reason  of  the  cancellation,  the  question  as 
to  their  liability  would  have  been  different.  It  may  be  true,  that  such  an  acd- 
dent  makes  no  difference  in  the  rights  of  the  holder  of  the  bill,  as  against  the 
acceptor ;  but  in  the  case  of  an  intermediate  party  it  may  well  be  questioned, 
whether,  if  such  person  would  be  unjustly  exposed  to  the  risk  of  injury  by  pay- 
ing the  bill,  he  is,  under  such  circumstances,  obliged  to  do  so.  If  Heath  &  Co. 
had  taken  up  these  bills,  the  state  of  the  acceptances  would  evidently  have  been 
a  material  obstacle  to  their  recovering  against  Bodin.  Besides,  the  judgment  of 
the  Cour  Royale  is  in  part  founded  on  a  conclusion  of  fact,  which  they  were  it 
liberty  to  form  from  the  statements  before  them,  that  the  bills  had  actually  been 
paid.  They  are  a  court  of  competent  jurisdiction,  and  have  decided  the  question 
oetween  these  parties. 

Lord  Tenterden,  0.  J.  It  is  unfortunate  for  the  defendant,  if  the  law  of 
England  compels  him  to  pay  '*'this  debt,  while  the  sentence  of  the  French  r^c^ 
Court,  confirmed  on  appeal,  prevents  his  recoveriuff  the  amount  from  the  ^  ' 
endorsers  and  drawers  of  the  bills  abroad.  But  wis  is  the  consequence  of  his 
own  act.  Without  waiting  to  ascertain  what  the  judgment  of  an  English  Court 
would  be  in  a  proceeding  on  these  bills,  he  goes  at  once  for  relief  before  a  eonrt 
in  France,  where  the  law  of  England  is  misinterpreted,  it  being  considered  there 
that  the  remedy  upon  the  bills  in  this  country  was  suspended  by  the  accidental 
cancelling  of  the  acceptance,  and,  consequently,  the  endorsers  and  drawers  dis- 
charged. If  the  defendant  had  waited  the  result  of  an  action  here,  the  decision 
of  the  French  Court  would  then  probably  have  been  different.  If  there  is  do 
person  in  this  country  from  whom  the  defendant  can  recover  what  he  is  liable  to 
pay  in  this  action,  that  is  certainly  a  misfortune,  but  it  is  one  that  he  has  brooght 
upon  himself.     The  verdict  for  the  plaintiff  must  stand,  (a) 

(a)  The  aboTe  oase  may  be  added  to  seyeral  others  which  qualify  the  rule  laid  down  bj  De 
Grey,  C.  J.,  in  the  Dacheaa  of  Kingston's  ease,  20  Howell's  State  Trials,  538  (see  also  Ball.  N.  P. 
244,  and  Philips  o.  Hunter,  2  H.  Bla.  402,  judgment  of  Eyre,  C.  J.),  "that  the  judgment  of  a 
court  of  oonourrent  jurisdiction,  directly  upon  the  pointy  is  as  a  plea»  a  bar,  or,  at  tcidenet,  eon- 
dmtive  between  the  same  parties,  upon  the  same  matter  directly  in  question  in  another  court. " 
See,  as  to  this  pointy  1  Phillips  on  Eyidence,  Part  II.,  Chapters  2  A  3,  and  Starkie  on  ErideDce, 
Part  IL,  sects.  67,  68;  and  Frankland  o.  M'Gnsty,  1  Knapp's  Rep.  (Privy  Conneil),274:  sod, 
with  reference  to  the  present  case  particularly,  the  concluding  dictum  of  Lord  EUenborough  ia 
Buchanan  v.  Rucker,  1  Camp.  63.  Perhaps,  too,  a  question  might  have  been  raised  in  this  cue, 
whether  or  not  the  judgment  in  Fnunce  was  finid  and  conclusive  there ;  if  not»  it  could  not  htre 
been  taken  advantage  of  in  this  action.  Plummer  «.  Woodbum,  4  B.  ft  C.  625.  The  objeetios 
(also  taken  in  Raper  «.  Birkbeck,  15  Bast,  17),  that  the  accidental  cancellation  placed  the  en- 
aorser  in  a  worse  situation  in  respect  of  his  remedy  against  prior  endorsers,  was  relied  apon,  bet 
answered  by  the  Court,  in  Wilkinson  v.  Johnson,  3  B.  ft  0.  &8.  In  the  present  instance,  how* 
tfver,  the  defendant's  remedy  against  the  prior  endorsers  abroad  was  not  merely  impeded,  bat,  u 
it  seems,  wholly  taken  away ;  which  affords  some  ground  of  distinction  between  this  sod  tks 
Last-mentioned  case. 


♦In  the  Matter  of ,  Gent.,  one,  Ao.  [*766 

A  motion  to  strike  an  attorney  off  the  roll  on  the  ground  of  misconduct)  and  the  want  of  regtikr 
service,  in  hij  clerkship,  comes  too  late  when  the  party  has  been  three  years  and  a  bslf 
admitted. 

Campbell  moved  for  a  rule  to  show  cause  why  an  attorney  should  not  U 
struck  off  the  roll,  upon  the  following  statement : — The  party  served  three  years 
as  articled  clerk  to  an  attorney  at  Liverpool.  His  articles  were  then  assigned  to 
another  attorney^  also  practising  at  Liverpool,  who  immediately  afterwards  left 
that  town,  and  went  to  reside  at  a  place  fifty  miles  distant,  where,  from  thence- 
forth, he  exclusively  practised.     His  name,  however,  continued  on  the  door  of 
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his  former  house  at  Liyerpool^  and  the  perBon  against  whom  this  application  was 
made  resided  and  carried  on  business  there,  solely  on  his  own  account,  till  the 
expiration  of  his  articles.  He  was  admitted  an  attorney  in  January  1828,  and 
from  that  time  carried  on  the  business  as  before,  only  substituting  his  own  name 
on  the  door  of  the  office  for  that  of  the  attorney  who  had  remoycd.  His  admis* 
sion  was  not  opposed,  nor  .did  it  appear  when  the  misconduct  now  alleged  be* 
came  known  to  the  party  making  this  application.  CampheU  adyerted  to  the 
ease  £x  parte  Page,  1  Bingh.  160,  where  an  application  of  this  kind,  grounded 
on  irregularities  preyious  to  admission,  was  rejected  by  the  Court  of  Common 
Pleas;  but  he  obseryed,  that  the  admission  there  was  contested  at  the  time 
before  a  Judge  at  chambers,  and  he  thought  the  opposition  malicious ;  which 
distinguished  that  case  from  the  present.  ^ 

Per  Curiam,  The  facts  now  stated  would  haye  been  a  rround  for  opposing 
the  admission,  or  for  an  application  like  the  present,  if  made  yery  shortly,  as  a 
month  or  two^  or  a  term  or  two^  after  the  admission.  But  this  motion  comes 
too  late.  Rule  refused. 


*767]  *CANB  V.  LOVELACE.    Junt  11. 

A  hftTine  agreed  with  B.  to  adTtaee  him  %  ram  of  money,  and  to  pay  off  an  annuity  foimoij 
granted  by  him,  B.  ezeoated  a  deed,  whereby,  in  oonrideration  of  10501.,  he  ooTenanted  to  pay 
an  annuiiy  to  A.,  and  assigned  to  him  oertain  dividends  npon  trusts  for  tiie  purpose  of  securing 
the  annuity.  The  10502.  were  paid  to  B.  the  grantor,  who  directly  returned  to  the  grantee  tho 
sum  neeessary  for  paying  off  the  annuity ;  and  he  immediately  paid  it  over  for  Uiat  purpose. 
In  the  memorial  enroUed  pursuant  to  53  G.  8,  e.  141,  the  oonsideration  for  the  present  annui^ 
was  stated  to  be  10502.,  without  any  notice  of  the  former  annuity :  Held,  that  thiti  statement 
was  suffldent. 

Held,  also,  that  it  was  not  necessary  to  notice  in  the  memorial,  a  covenant  in  the  annuity  deed, 
that  if  the  grantor  went  abroad,  whereby  the  expense  of  insuring  his  life  should  be  increased^ 
the  grantee  might  retain  rach  additional  amount  out  of  the  dividends ;  and,  if  tbey  proved 
insufficient  the  grantor  should  make  up  wbat  was  wanting. 

Under  the  head  ''Nature  of  the  Instrument"  in  the  memorial,  the  deed  was  described  as  an 
"Assignment  of  dividends,  and  annuity  deed  to  secure  the  same."  Held,  that  this  was  not  so 
incorrect  as  to  invalidate  the  memorial. 

Camfbsll  had  obtained  a  rule  calling  upon  the  plaintiff  to  show  cause  why 
an  annuity  deed  executed  by  the  defendant  to  the  plaintiff,  and  a  warrant  en 
attorney  ffiyen  for  securing  the  annuity,  should  not  be  set  aside,  on  the  grounds, 
among  ouers,  that  the  memorial  enrolled  did  not  truly  or  sufficiently  state  the 
consideration ;  that  it  did  not  state  or  notice  a  certain  covenant  and  trust,  con- 
tained in  the  annuity  deed,  for  payment  of  extra  expenses  of  insurance ;  and 
that  it  did  not  truly  express  the  nature  of  the  deed. 

It  appeared  on  the  affidavits,  that  the  defendant  had  formerly  rranted  a 
redeemable  annuity  to  one  NeUy  Preedy,  and  for  securing  the  same  nad  assigned 
a  moiety  of  the  dividends  on  8264Z.  3  per  cent,  consolidated  bank  annuities,  to 
which  the  defendant  was  entitled  for  his  life.  The  plaintiff  afterwards  agreed 
with  the  defendant  to  pay  off  Mrs.  Preedy's  annuity  on  its  being  assigned  to 
him,  and  to  make  a  further  advance  to  the  defendant;  and  in  pursuance  of  that 
agreement  the  annuity  deed  now  in  question  was  executed  on  the  22d  of  Decem- 
ber, 1817.  By  that  deed,  after  reciting  that  the  plaintiff  had  contracted  with 
the  defendant  to  purchase  of  him  an  annuity  of  124/.  a  year  for  the  defendant's 
*7681  ^^^^  ^^  1050/.,  *to  be  secured  out  of  the  interest  and  dividends  to  which 
-'  the  defendant  was  entitled  from  the  said  sum  of  8264/.,  and  otherwise  aa 
was  after  mentioned,  and  reciting  also  a  warrant  of  attorney  given  for  further 
security;  it  was  witnessed,  that  in  consideration  of  1050/.  by  the  plaintiff  to  the 
defendant  in  hand  paid  at  the  execution  of  the  indenture,  the  defendant  cove- 
nanted to  pay  the  annuity,  and  assigned  to  the  plaintiff  his,  the  defendant's 
moiety  in  the  said  dividends,  &c.,  to  hold  to  him,  his  executors,  &c.,  upon  certain 
trosta,  having  for  their  object  the  securing  payment  of  the  annuity,  and  all  costs 
and  charges. 
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The  deed  ooattuned  »  ooTeiuuit  hj  the  defeodant  that,  in  ease  be  sbould  at  any 
tine  leave  Oreat  Britain  or  Ireland,  whereby  tbe  plaintiff  might  be  pat  to  extn- 
eidinary  expense  in  insuring  the  defendant's  life,  it  shonld  be  lawM  for  the 
defendfuit  from  time  to  time  to  retain,  out  of  the  surplus  moneys  arising  from 
the  interest  and  dividends  assigned  by  that  deed,  sufficient  to  cover  the  amoimt 
of  such  extraordinary  expenses,  and  that  in  default  of  trust  money  adequate  to 
that  purpose,  the  deficiency  should  be  made  up,  on  'demand,  by  the  defendant. 
The  deed  contained  no  notice  of  Mrs.  Preedy's  annuity.  It  appeared,  hoireTei, 
that  the  defendant,  as  soon  as  he  received  tJ^e  1050/.  from  the  plaintiff,  handed 
ta  him  the  requisite  sum  for  the  redemption  of  that  annuity,  according  to  tin 
wevious  agreement,  and  the  plaintiff  immediately  paid  it  over  to  Mrs.  Preedj. 
In  the  memorial,  under  the  head  *'  Nature  of  the  Instrument,'^  were  inserted 
the  words  **  Assignment  of  dividends  and  annuity  deed  to  secure  tbe  same." 
The  consideration  was  stated  to  have  been  1050/.,  paid  in  Bank  of  England 
Botes. 

*F.  PoUock  and  Rogers  now  showed  cause.  With  respect  to  the  cove-  rrjoA 
nant  in  case  of  the  mntor's  going  abroad,  it  was  held  in  Wood  v.  Per-  ^ 
rott,  5  B.  Moore,  63,  which  was  a  ease  under  the  present  annuity  act,  53  G.  3, 
c.  141,  that  such  a  covenant  need  not  be  inserted  in  the  memorial.  If  it  be  con- 
tended that  the  redemption  of  Mrs.  Preedy's  annuity  was  part  of  the  consideiar 
tion,  and  ought  to  have  been  stated,  a  reference  to  the  words  of  the  schedule, 
consideration,  and  '<  how  paid,"  will  show  that  an  understanding  of  this  kind,M 
to  something  which  was  to  be  done  aft^r  payment  of  the  1050^.,  cannot  be  within 
the  meaning  of  the  act.  Yems  v.  Smith,  3  B.  &  A.  206,  is  an  authority  for  this 
eonstruction.  And  if  it  could  be  said  that  the  payment  by  the  grantee,  of  a 
sum,  part  of  the  1050^.,  in  redemption  of  Mrs.  Preedy's  annuity,  formed  part  of 
the  consideration,  it  appears,  from  Ex  parte  Fallon,  5  T.  R.  283,  that  this  pay- 
ment to  the  grantor's  use,  might  be  regarded  as  part  of  the  payment  of  1050/.  to 
the  grantor ;  it  would  not,  therefore,  under  the  present  act,  require  a  distinct 
mention.  The  statements  in  a  memorial  ought  to  be  construed,  not  with  legal 
subtlety,  but  aocordinff  to  common  and  popular  understanding.  Cranfurd  t. 
Phillips,  2  New  Rep.  141 ;  Befaria  «.  Sturt,  2  Taunt.  225  -,  Butler  v.  Capel,  2 
B.  &  C.  251 ;  Crowther  v.  Wentworth,  6  B.  &  C.  366. 

Campbell  and  Manningy  oontrd.  The  covenant  in  Wood  v.  Perrott,  5  B. 
Hoore,  63,  was  differently  expressed  from  that  now  in  question.  In  Cummins 
«.  Isaac,  8  T.  R.  183,  the  omission  *of  a  covenant  like  the  present  was  ^n^ 
eonsidered  a  fatal  defect  in  the  memorial.  Chawner  f .  Whaley,  3  East,  ^ 
600,  is  a  similar  case.  [Littlebals,  J.  Those  were  under  the  former  statute^ 
17  G.  3,  c.  26.  Parke,  J.  Some  of  the  cases  under  that  act  were  decided 
without  sufficient  reference  to  the  words  of  the  statute.(a)  If  the  grantor  of  an 
annuity  covenants  to  insure  his  life,  is  the  premium  to  be  inserted  in  the  memo- 
ital  ?     And  under  what  head,  within  the  provisions  of  the  present  act  ?    The 

tremium  is  no  part  of  the  annuity  or  rent-charge.]  Such  a  covenant  would  not 
e  within  the  letter  of  the  act :  but  the  payment  here  provided  for  might  he 
«)n8idered  as  coming  under  the  head  ''  Amount  of  annuity."  It  would  be,  ac- 
oording  to  the  statute,  <'  an  annual  sum  to  be  paid"  by  the  grantor  to  the  grants. 

g^ARKE,  J.  It  is  subject  to  a  double  contingency.]  Then,  the  description  in 
is  memorial, ''  Assignment  of  dividends  and  annuity  deed  to  secure  the  same,'' 
IB  clearly  erroneous ;  and  such  an  error,  though  it  were  only  a  clerical  one,  is 
fiital.  Nash  v,  Qodmond,  1  B.  &  Ad.  634.  And  the  consideration,  though  it 
was  nominally  a  payment  of  1050/.,  as  stated  in  the  memorial,  is  shown  to  haTe 
been  a  payment  of  part  only  of  that  sum,  and  the  redemption  of  a  former  annuity 
Chi  this  ground,  also,  the  memorial  is  invalid.     Washburn  v.  Birch,  5  T.  R.  472. 

EARKE,  J.     There  the  whole  transaction  was  between  the  parties  to  the  deed. 
e  former  annuity  was  to  be  given  up  by  the  grantee  of  the  latter.     Here,  as 
between  the  parties,  the  consideration  was  1050/. ;  no  matter  what  was  to  be  done 

(a)  See  the  obteirftUons  of  Chambr^  J.,  In  Defvia  «.  Sturt,  2  Taant  22S,  and  Parke,  J.|  ^ 
Wood  «.  PexTott,  6  B.  Moore,  63. 
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^7711  ^^^  ^^  afterwards.  You  ooofovnd  die  ^^'pmpose  with  tlie  ooDBkleratioo.] 
-'In  tUe  ease  they  are  not  distingiiishaMe. 

IaITTLKDAIiX,  J.(a)  I  am  of  opinion  that  thia  mie  mnst  be  discharged.  It 
appears  to  me  that,  as  between  these  parties,  the  consideration  for  the  annnitj 
was  the  payment  of  1050^.  by  the  grantor  to  the  grantee,  although  Uiat  payment 
wms  immeaiately  followed  by  a  transfer  of  part  of  the  sum  to  the  holder  of  m 
former  annuity,  which  was  then  put  an  end  to.  I  do  not  think  it  was  requisite 
that  the  stipulation  with  respect  to  insurance  should  haye  been  noticed  in  the 
memorial :  we  payment  of  it  was  contingent ;  it  was  no  part  of  the  "  annuity 
or  rent-charge ;''  it  was,  in  feet,  a  proyision  for  securing  payment  of  the  annuity. 
Wood  V.  Perrott,  5  B.  Moore,  63,  is  a  strong  authority  in  feyour  of  the  plaintiff. 
The  cases  cited  in  opposition  to  this  were  under  the  former  statute  (17  G-.  8,  c. 
26),  which  required  a  greater  particularity  of  statement  than  the  act  now  in  force. 
As  to  the  terms  in  which  the  nature  of  the  instrument  is  described,  I  think  they 
are  sufficiently  correct 

Pa&K£,  J.  I  am  of  the  same  opinion.  The  nature  and  effect  of  the  instru- 
ment are  described,  if  not  quite  accurately,  yet  with  as  mwk  particularity  as  the 
present  statute  requires,  giying  it  the  same  latitude  of  construction  as  wan  used 
m  Butler  t^.  Gapel,  2  B.  0.  251,  and  Crowiher  v.  Wentworth,  6  B.  &  G  366. 
Re  rule  must  be  disoharffed. 

Tauhton,  J.,  concurrM.  Rule  discharged. 

(o)  Lord  TnTBBOBr,  C.  J.,  mm  not  preiont  at  the  doddon  of  thii  eaoo. 


*772]        *LBTHBRIDGE  and  Another  v.  MYTTON.    June  18. 

PefBiidaati  hf  »  MtOMBoiit  mado  on  his  ouurrUgo,  eonyoyod  ootalaa  vpon  ooftaia  tms^  and  ooro^ 
nanted  with  tho  tnutoes  to  pay  off  enenmbrmnces  on  the  ectatee,  to  the  amoant  of  10,0002. 
within  a  year :  Held,  that  on  his  failing  to  do  eo,  the  tmsteee  were  entiUed  to  recover  the  whole 
19,99QL  ill  ao  aetion  of  ooTOaant^  thoo^  no  speetal  damage  was  laid  or  preved ;  and  an  inqni- 
fitton,  oa  which  nominal  damages  had  been  glTen,  was  set  aside,  and  a  new  writ  of  inquiry 


This  was  an  action  of  covenant  brought  agamst  the  defendant  hj  the  trustees 
^  his  marriage  settlement.  The  settlement  was  executed  in  1821 ;  the  wife's 
portion  was  mentioned  in  the  recital  as  part  of  the  consideration,  and  certain 
estates  of  the  defendant  were  then  conveyed  to  the  plaintiffs  upon  the  usual 
trusts  of  a  marriage  settlement,  subject  to  mortgage  encumbrances  amounting  to 
about  19,000/.  These  the  defendant  covenanted  to  pay  off  within  twelve  months 
from  the  marriage,  but  he  omitted  to  do  so ;  and  for  this  breach  of  covenant  the 
present  aetion  was  brought  ten  years  after  the  marriage.  No  special  damaee  was 
stated  in  the  declaration,  or  proved.  The  interest  on  the  mortgages  had  been 
regularly  paid.  Judgment  was  suffered  to  go  by  de&ult,  and  a  writ  of  inquiry 
was  executed  before  Sie  under-sheriff  of  Middlesex,  when  nominal  damages  were^ 
^ven.  Wightmany  in  the  present  term,  obtained  a  rule  to  show  cause  why  the 
inquintion  should  not  be  set  aside,  or  the  damages  increased. 

FoUeU  now  showed  cause.  This  is  a  hard  application,  and  for  an  object 
which  cannot  have  been  contemplated  when  the  settlement  was  drawn.  The 
intention  undoubtedly  was,  that  if  any  of  the  mortgages  should  be  enforced 
against  the  estate,  the  trustees  should  have  a  remedy  against  the  defendant  for 
any  dama^  that  might  arise  in  consequence,  affecting  the  objects  of  their  trust 
^731  ^^  ^  ^°^y  ^y  ^^^^  injury,  if  it  accrued,  that  the  ^damages  to  be  recovered 
-^  in  such  an  action  as  this  could  be  measured.  It  is  not  now  pretended  that 
any  injury  has  been  sustained ;  the  estate  has  been  found  sufficient  to  answer  the 
purposes  of  the  trust,  and  pay  the  interest  of  the  mortgages;  and,  under  such 
circumstances,  it  cannot  have  been  intended  that  the  defendant  should  be  com- 
pelled to  dear  off  encumbrances  to  this  large  amount.    Supposing  any  of  the 
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eoeambmioen  ehoee  to  enforoe  his  eUim,  it  does  not  follow  tluit  he  would  pro- 
ceed against  the  estate ;  and  therefore  the  estate  is  not  neoessarily  damnified  to 
the  amount  of  the  mortgages  left  nnpaid,  nor  are  the  plaintiffs  entitled  to  reooYer 
as  if  such  were  the  case.  If  they  had  any  claim  against  the  defendant,  thej 
should  have  proceeded  in  a  court  of  equity,  where  in  a  case  of  this  kind,  justice 
could  have  been  done  according  to  the  real  merits ;  and  there  can  be  doubt  that  in 
such  a  court  they  would  not  haye  recovered  the  sum  now  demanded. 

Wightmany  cantrd,  K  this  case  is  to  be  carried  into  equity,  it  is  for  the 
defendant  to  take  that  step.  He  may  apply  for  an  injunction.  But,  as  far  as 
regards  law,  if  the  arffument  on  his  part  were  to  prevaU,  this  oovenaat  would  be 
reduced  to  a  mere  nmlity. 

Lord  Tentkrden,  C.  J.  If  the  plaintiffs  are  only  to  recov^  a  shilling  damages, 
the  covenant  becomes  of  no  value  at  law.  The  nde  must  be  absolute  for  settiBg 
aside  the  inquisition  and  for  a  new  inquiry ;  but  a  part  of  the  rule  will  be,  thai 
no  execution  issue  on  the  new  inquiry  till  the  sixth  day  of  next  term.  The 
defendant  may,  if  he  thinks  fit,  go  into  a  court  of  equity,  where,  *cer-  r$firj± 
tainly,  this  matter  would  be  better  arranged  than  here.  '- 

LiTTLEDALX,  J.,  concurred. 

Pabke,  J.  The  defendant  may  go  into  a  court  of  eqidty,  if  he  has  equity 
on  his  side.  But  at  law  the  trustees  were  entitled  to  have  tms  estate  unencuiH 
bered  at  the  end  of  a  year  from,  the  marriage.  How  could  that  be  enforoed, 
unless  they  could  recover  the  whole  amount  of  the  encumbrances  in  an  action 
on  the  covenant  ? 

TauntoN;  J.^  concurred.  Bule  absolute  as  above. 


TATLOR  and  Another,  Assignees  of  WALSH,  a  Bankrupt,  v.  GRB60RY. 

June  13. 

^  verdiet  wu  taken  for  80002.  inbjeet  to  an  award,  to  be  made  by  a  certain  day,  as  to  the  amovnt 
of  damages.  The  arbitrator  aooidentally  let  the  day  pass  without  making  his  award,  and  the 
defendant's  attorney  would  not  consent  to  the  time  being  enlarged.  The  Court  granted  liberty 
to  the  plaintiff  to  enter  up  Judgment  and  issue  execution  forthwith  for  the  whole  amount  of  the 
yerdio^  unless  the  enlargement  were  consented  to.  But  at  the  instance  of  the  bail,  they  order- 
ed that  no  execution  should  issue  against  them  before  a  certain  time,  when  it  appeared  thai 
the  defendant^  who  was  abroad,  would  probably  be  in  England. 

A  VERDICT  having  been  taken  in  this  case  for  8000^.,  subject  to  a  referenoe 
as  to  the  amount  of  damageB,(a)  the  arbitrator  accidentally  omitted  to  enlarge 
the  time  for  making  his  award;  and  the  day  appointed  for  that  purpose  haying 
elapsed,  and  no  award  being  made,  a  rule  was  obtained  in  this  term,  calling  on 
the  defendant  to  show  cause  why  the  plaintiff  should  not  be  at  liberty  to  enter 
up  judgment  and  issue  ^execution  forthwith,  unless  the  defendant  should  r^^yjr^ 
consent  to  an  enlargement  of  the  time ;  and  why  the  defendant  or  his  ■- 
attorney  should  not  pay  the  costs  of  that  application.  It  appeared  by  the  affi- 
davits of  the  respective  parties  that  the  defendant's  attorney  had  been  requested 
to  consent  that  the  time  might  be  enlarged,  but  refused,  except  upon  certain 
conditions,  one  of  which  was,  that  the  bail  should  be  exonerated ;  and  it  was 
admitted  that  the  object  contemplated  in  preventing  the  reference  from  proeeed- 
ing  was  to  gain  time  for  the  bail  till  the  defendant  himself  (who  had  left  Sag- 
laud  whije  the  action  was  depending)  should  return.  It  appeared  that  the 
defendant  had  given  a  promise  to  this  effect,  and  that  a  letter  had  been  reoexyed 
fh>m  him,  dated  in  the  preceding  March,  in  which  he  requested  to  be  infoimeid 
of  the  progress  of  the  cause,  engaged  to  relieve  those  who  might  be  subject  to 
liability  on  his  account,  and  desired  that  an  answer  might  be  sent  to  him  in 
Jamaica,  to  which  place  he  was  then  proceeding  from  South  America 

(o)  See  p.  204,  ante. 
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CampbtU  and  Rtehardt  now  showed  cause.  Harper  v.  Abrahams,  4  B.  Moore^ 
3,  is  an  authority  against  this  application.  There  a  verdict  was  taken  in  an 
action  of  trover,  sabject  to  a  rerorence  as  to  the  value  of  the  property.  Thd 
arbitrator  died  without  having  made  an  award.  The  parties  agreed  that  another 
should  be  substituted ;  but  the  defendant  afterwards  withdrew  his  consent.  The 
Court  of  Common  Pleas  refused  a  rule  for  delivering  the  postea  to  tho  plaintiff, 
or  inserting  the  name  of  the  proposed  new  arbitrator  in  the  order  of  reference : 
urT'ja-]  Mid  *they  said  that  the  death  of  the  arbitrator  without  having  made  an 
-'  award  was  an  opening  of  the  cause.  [Lord  Tenterden,  C.  J.  It  would 
not  properly  be  an  opening  of  the  cause  where  nothing  but  the  amount  of 
damages  was  referred.]  There  might  have  been  ground  for  this  application  if 
the  reference  had  gone  off  by  any  fault  of  the  defendant;  but  no  bhune  attaches 
to  him. 

FoUeUj  ixmtrd.  The  plaintiffs  here  have  a  verdict,  only  subject  to  arbitration 
as  to  the  damages.  They  are  entitled  to  have  judgment  and  execution  to  some 
amount,  and  ought  not  to  be  deprived  of  that  advantage,  nor  the  defendant 
placed  in  a  better  situation  than  before,  by  an  accidental  omission  of  the  arbi- 
trator. In  Woolley  v,  Kelly,  1  B.  &  C.  68,  where  a  verdict  had  been  found  for 
400/.,  subject  to  a  reference  as  to  the  amount,  but  the  arbitrator,  finding  that  he 
had  advised  as  oounsel  in  the  cause,  declined  proceeding,  and  the  defendant 
refused  to  name  another  arbitrator,  this  Court  ordered  judgment  and  execution 
to  issue  for  400/.,  unless  the  defendant  would  consent  to  another  arbitrator  being 
appointed. 

The  Court  were  of  opinion  that  the  rule  should  be  made  absolute,  except  as 
to  costs :  but,  referring  to  the  letter  above  mentioned,  they  ordered  that  no  pro- 
ceedings shoidd  be  taken  for  fixing  the  bail  before  the  end  of  Michaelmas  term. 

Rule  absolute  on  these  terms. 


^YTi  *^  ^^  Matter  of  Arbitration  between  CHURCHER,  Oent.^  one, 
'  • '  J  &c.,  and  STRINGER,  Gent,  one,  &c.    June  13. 

On  sn  Award  direotiBg  pAjment  of  money  %%  %  oeiiain  time»  intero8t»  ftrom  tbst  time  till  payment^ 
may  be  reoovered  by  action,  but  not  by  motion  for  an  attaobment 

Certain  matters  in  difference  between  the  above  parties,  were  referred  to  an 
arbitrator,  who  awarded  that  Stringer  should  pay  Churcher  a  sum  of  money  on 
the  24th  of  November,  1880.  The  money  not  being  paid  ('though  Churcher 
attended  at  the  proper  time  and  place  to  receive  it),  a  rule  nisi  was  obtained  on 
the  21st  of  January  following,  for  an  attachment  for  non-payment  of  the  sum 
awarded;  and,  on  cause  being  shown,  this  Court  referred  it  to  the  Master  to 
ascertain  whether  or  not  certain  deductions  should  be  made.  The  Master  re- 
ported, on  the  5th  of  May,  that  the  whole  ought  to  be  paid,  which  was  done  on 
the  0  th,  but  Churcher  churned  interest  from  the  time  of  payment  fixed  in  the 
award,  until  the  day  when  the  debt  was  actually  discharged ;  and  he  received  the 
pnncipal  sum  without  prejudice.  A  rule  was  obtained  in  the  present  term, 
calling  upon  Stringer  to  show  cause  why  an  attachment  should  not  issue  against 
him  for  not  paying  certain  sums  in  the  rule  specified,  being  the  interest  upon  the 
sum  awarded,  firom  the  24th  of  November  to  the  21st  of  January,  and  from 
thence  to  the  9th  of  May. 

Kelfy  now  showed  cause,  and  admitted  that  he  knew  of  no  decision  upon  the 
point,  but  contended  that  the  rule  not  beins  sanctioned  either  by  express 
authority  or  by  practice,  ought  not  to  be  granted. 

*7781       *^^9^''^>  contrd,  being  asked  bv  the  Court,  if  he  could  refer  to  any 

J  authority,  said  there  was  none  on  the  precise  point,  but  that  in  an  action 

brooght  upon  an  award,  Abbott,  C.  J.,  had  held  interest  to  be  reooverable  froni 
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the  time  of  demand ;  Maraaia  of  Anglesey  v.  Ghafej,  Manning's  Ucest,  til 
JfUeresty  A.  (a),  pi.  19,  and  Pinhom  v.  Tnckingtoh,  8  Gampb.  468  (where  tli« 
demand  was  made  at  the  day  and  place  appointed,  as  in  the  present  case),  wis 
to  the  same  effect :  and  there  appeared  no  reason  why,  in  case  of  an  award, 
interest  as  well  as  principal  should  not  be  recoTenble  bo^  by  attachment  and 
by  action. 

Lord  Tenterdsn,  C.  J.  In  an  action  brought  upon  an  award,  interest  may 
certainly  be  recovered,  and  I  have  myself  held  so  more  than  once;  bat  I  ncTer 
heard  that  it  could  be  proceeded  for  by  motion  for  an  attachment.  That  distino- 
tion  has  always  prevailed  in  practice;  interest  as  well  as  principal  nay  be 
reooyered  in  an  action,  but  on  motion,  the  prineipal  only. 

The  rest  of  the  Court  ooncuired. 

KeBy  then  prayed  that  the  rule  might  be  discharged  with  costs,  but  the  Oout 
refused  this.  Bole  discharged,  withoat  costs. 


*RILBT  V,  BYRNE.    June  13.  [*77» 

A  defendant  oompromised  an  aetion  for  libel,  by  agreeing  to  apologise,  and  pay  the  plaintilTi 
eosto.  The  apology  was  made,  and  a  rule  of  Court  obtained,  ordering  the  defendant  to  pay  the 
eoste,  amounting  to  872.  On  default  made,  an  attachment  iesned,  and  the  defendant  wae  eoB- 
.  mitted.    While  in  enstody  he  beeame  banknipt,  and  obtained  his  oertifloaie : 

Held,  that  the  sum  named  in  the  rule  of  Court,  was  a  debt  which  might  hare  been  prored  onder  ^ 
oommiseion,  and  that  the  defendant  was  entitled  to  be  disobarged  oat  of  custody. 

Bil<ET  brought  an  action  against  Byrne  for  a  libel.  After  notice  of  triil, 
the  cause  was  oompromised,  the  defenaaut  agreeing  to  apologise,  and  pay  the 
plaintiff's  costs  as  between  attorney  and  client,  xhe  apology  was  made  and 
accepted,  and  in  Hilary  term,  1827,  a  rule  of  this  sort  was  made  in  the  cauae, 
ordering  the  defendant  to  pay  the  plaintiff  67/.  13a.,  his  costs  of  the  action,  and 
71.  15a.,  the  costs  of  applying  for  the  rule.  The  defendant  paid  40/.  in  part, 
and  the  remainder  being  undischarged,  an  attachment  was  obtained  agunat  him 
for  the  contempt,  and  he  was  committed.  Afterwards,  in  1831,  being  still  hi 
custody,  he  became  bankrupt  and  obtained  his  certificate,  whereupon  a  rule  nisi 
was  granted  for  discharnng  him  out  of  custody  as  to  the  present  aelioB. 

Campbell  now  showed  cause.  The  question  is.  Whether  this  defendant  be  in 
custody  for  a  debt  which  was  proyeable  under  his  commission.  He  is,  in  &ct, 
under  attachment  for  non-performance  of  an  agreement  to  do  certain  thingp: 
part  of  that  agreement  was  to  make  an  apology,  which  has  been  done ;  the  rest 
was  to  indemnify  the  plaintiff  against  costs,  the  amount  of  which  was  not  ascer- 
tained till  the  rule  of  Court  was  made.  Before  that  time  there  was  no  proyeable 
debt;  and  if  so,  the  rule  of  Court  could  not  create  one;  it  only  saye  a  remedy. 
Hx  parte  Eicke,  1  Glyn  &  Ja.  261,  may  be  dted  on  *the  other  side,  but  p^^gQ 
is  not  applicable ;  there  the  order  of  Court  was  for  payment  of  a  pre-  ■- 
existing  debt,  which  would  haye  been  proyeable  under  the  commission  indepem 
dently  of  the  order. 

Kelly  cantrd.  This  was  a  proyeable  debt  before  the  rule  of  Court,  and  the 
rule  does  not  alter  its  nature.  An  award  is  not  the  less  proyeable  under  a  com- 
mission because  it  may  be  enforced  by  rule  of  Court  and  attachment.  In  Bex 
V,  Edwards,  9  B.  &  C  652,  an  attorney,  who  was  in  custody  for  contempt  in  not 
paying  oyer  a  balance  of  money  found  due  from  him  upon  taxation,  pursuant  to 
a  rule  of  court  ordering  such  payment,  became  bankrupt  and  obtained  his  oerti* 
ficate,  and  it  was  held  that  the  attachment  did  not  preyent  his  being  discharged 
from  the  demand,  as  from  a  debt  proyeable  under  the  commission.  Here,  as 
soon  as  the  plaintiff  had  acted  upon  the  agreement  by  ceasing  to  UDsecnte  hii 
aetion,  there  was  a  debt  in  contemplation  of  law ;  the  amount  only  was  to  be 
ascertained  by  referraoe  to  the  Master.    His  idlocator,  when  made^  operated  an 
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an  award,  and  the  defendant  was  from  thenceforth  precluded  from  disputing  that 
a  specific  sum  (namely,  that  fixed  by  the  Master),  had  become  due  by  virtue  of 
the  agreement.  The  debt  not  only  accrued  but  was  liquidated  before  the  bank- 
mptcy. 

iPer  Curiam,(a)  The  question  is,  whether  the  undertaking  entered  into  bj 
this  defendant  was  sueh  as  to  constitute  a  debt  proyeable  under  the, commission. 
*7811  ^^  think  that  it  did  in  substance  constitute  a  debt,  and  that  *the  case 
-^  was  not  merely  that  of  an  attachment  for  disobedience  to  a  rule  of  Court. 
The  defendant  agreed,  upon  good  consideration,  to  pay  what  should  be  found  due 
for  the  plaintiff's  costs.  The  master's  allocatur  operated  as  an  award ;  and  the 
plaintiff  had  a  complete  right  of  proof  for  liquidated  damages  before  the  bank* 
ruptcy.     The  rule  must,  therefore,  be  absolute.  Rule  absolute. 

(a)  Lord  TBHTSBsair,  C.  J.,  JamMDAiM,  Pabxi^  and  TAMnom,  Ja. 


OBEEN  V,  MILLER. 

After  error  brorngbt,  th«  Court  ean  onlj  amend  the  record  in  respect  of  mispruion  of  the  clerk; 
andy  therefore,  the  Court  refued  to  allow  a  plMntiif  in  replevin,  who  had  pleaded  two  bad 
plaasy  and  after  judgment  in  his  favour  in  thiB  Courts  and  error  brought,  to  withdraw  the  mob 
and  plead  de  novo. 

Reflbyin  for  taking  goods  and  standing  com.  Cogniianoe,  that  by  deed  of 
the  25th  of  September,  1806,  Taylor  granted  to  Hodgson  an  annuity  cnarged  on 
the  premises,  with  power  to  enter  and  distrain  for  the  arrears;  and  th%t  Miller, 
as  Hodgson's  bailiff,  entered  and  distrained  for  arrears  of  that  annuity.  Plea  in 
bar,  that  by  deed  of  the  7th  of  May,  1806,  Taylor  granted  to  Watton  an  annuihr 
charged  on  the  same  premises,  and  for  better  securing  the  payment,  granted^ 
baigained,  sold,  and  demised  them  to  Fletcher  for  ninety-nine  years,  with  power 
to  levy  arrears  by  distress,  entry  on  the  premises,  &c.,  and  that  arrears  had 
accrued  and  were  due.  Upon  demurrer,  judgment  was  given  in  this  Court  for 
the  plaintiff.  .  The  defendant  having  sued  out  a  writ  of  error  to  the  Exchequer 
Chamber,  the  case  was  thmre  argued  in  the  ooorse  of  the  present  term,  8  Bing. 
92,  and  the  Court  intimated  an  opinion  that  the  pleas  in  bar  were  bad  for  not 
*7821  ^^^S'^^S  ^°  entry  by  Fletcher,  or  that  he  had  elected  ^that  the  deed  should 
-*  enure  by  way  of  bargain  and  sale,  but  they  deferred  giving  judgment  in 
order  that  the  jSaintiff  might  apply  to  this  Court  to  amend  the  recora,  by  inserting 
in  the  pleas  an  averment  that  Fletcher  entered  by  virtue  of  the  demise.  A  rule 
nisi  having  been  obtained  for  liberty  to  withdraw  the  pleas,  and  plead  them  de 
novo,  together  with  two  additional  pleas  to  each  cognizance,  Ertkine  was  now 
hi>ard  against  the  rule,  and  Campbell  and  Manning  in  support  of  it. 

Per  Curiam.  The  power  to  amend,  given  by  14  Ed.  3,  stat.  1,  c.  6,  is  con- 
fined to  misprisions  of  a  clerk  in  writing  one  syllable  or  letter  too  much  or  too 
little ;  and  the  9  H.  5,  stat.  1,  o.  4  (made  perpetual  by  4  H.  6,  c.  8),  recites  the 
first-mentioned  statute,  and  empowers  the  justices  to  amend  such  defects  as  well 
aUter  judgment  as  before.  Then,  the  question  is,  has  there  been  any  misprision 
of  the  (derk  in  this  case  ?  Clearly  not.  The  word  clerk  imports  some  officer  of 
the  Court  coming  within  that  description.  The  misprision  here  is  that  of  the 
party,  his  counael  or  attorney  having  pleaded  two  bad  pleas.  The  rule,  thereforCi 
must  be  discharged.  Rule  discharged. 
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MBMORANDUM. 

In  the  ooarse  of  this  ienn  William  Faller  Botder  and  John  Augofltos  Fn&da 
8impkin8ony  EsquireSy  of  Lincoln's  Inn,  were  appointed  hia  Hajeaty's  ooonael 
learned  in  the  law,  and  took  their  seats  within  the  bar  aooordinglj* 


'^REGULA  GENERALIS.  [^83 

Whiuias  deeltfAtioiif  in  aetionf  npon  bills  of  •zohange,  promiMory  notM,  and  the  oomitB, 
niaally  oftUed  the  oommon  eoants,  oooMion  nnneoessuy  ezpenBe  to  partias  by  raaaon  of  their 
lon^,  and  the  same  may  1>e  drawn  in  a  more  oonoiae  form ;  now  for  the  prerention  of  nek 
expense,  It  ib  OBDnRxo,  That  if  any  declaration  in  aMompsit  hereafter  ikied  er  deliTersd, 
and  to  which  the  plaintiff  sliaU  not  be  entitled  to  a  plea  as  of  this  term,  being  for  any  of  tlie 
demands  mentioned  in  the  sohednle  of  forms  and  directions  annexed  to  this  order,  or  demands 
<^  a  like  nature,  shall  exceed  in  length  such  of  the  said  forms  set  forth  or  directed  in  the  mid 
achednle,  as  may  be  ^plicable  to  the  ease ;  or,  if  any  declaration  in  debt  to  be  so  filed  or  deliveicd 
for  similar  eanses  of  action,  and  for  which  the  action  of  assumpsit  would  lie,  shall  exceed  suck 
lencth,  no  costs  of  the  excess  shall  be  allowed  to  the  plaintiff  if  he  suooeeds  in  the  oanse;  and 
anon  costs  of  the  excess  as  have  been  Incnrred  by  the  defendant^  shall  be  taxed  and  allowed  to 
the  defendant,  and  be  dedocted  from  the  costs  allowed  to  the  pl^ntilL  Ann  rr  n  Fimnci 
onDBBXD,  That  on  the  taxation  of  costs,  as  between  attorney  and  client,  no  costs  shall  be  tUoved 
to  the  attorney  in  respect  of  any  such  excess  of  length ;  and  in  case  any  costs  shall  be  payshle 
by  the  plaintiff  to  the  defendant  on  aeooont  of  sach  excess,  the  amount  thereof  shall  be  deducted 
from  the  amount  of  the  attorney's  bilL  {Signed  hy  iUfi/Uem  Jvdgm.) 


Schedule  of  Forme  and  DirectioHB, 

Ccfunt  on  a  promissory  note  against  the  maker,  by  payee  or  endorsee,  as  the  case  may  be. 

For  that  whereas  the  defendant  on  the  day  of  in  the  year  of  our  Lord 

at  London  [or,  in  l&«  coaafy  o/  ,]  made  his  prondssoiy  note  in  writing,  and  delirered  ike 

f  days     ) 

le  to  the  plaintil^  and  thereby  promised  to  pay  to  the  plaintiff  £ 


weeks  > 
^  monthi) 

after  the  date  thereof  [or«uihs  fact  may  6«,]  which  period  has  now  elapsed  [pTf  if  ike  eof*  ^ 
payahU  to  A.  B.],  and  then  and  there  delirered  the  same  to  A.  B.,  and  thereby  promised  to  psf 

to  the  said  A.  B.  or  order  £  \  weeks    Vafter  the  date  thereof  [oroMikM  foA  wmg 

I  months  J 

hof"]  which  period  has  now  elapsed,  and  the  said  A.  B.  then  and  there  endorsed  the  same  to  tke 
pl^tiff,  whereof  the  defendant  then  and  there  had  notice,  and  then  and  tfiere  in  oonsideEatioi 
of  the  premises,  ^promised  to  pay  the  amount  of  the  said  note  to  the  pWin^^f,  a«oording 
to  the  tenor  and  effect  thereof.  [^784 

Count  on  a  promissoiy  note  against  payee  by  aa  endorsee. 

Whereas  one  C.  D.,  on  the  day  of  in  the  year  of  our  Lord  at  Loadoi 

[or,  in  the  county  of  ,]  made  his  promissory  note  in  writing,  and  thereby  promised  to  pij 

to  the  defendant^  or  order,  £  I  weeks    V  after  the  date  thereof,  [or  as  tke  faet  wtf 

(  months  J 

he\  which  period  has  now  elapsed,  and  the  defendant  then  and  there  endorsed  the  same  to  the 
pl^ntiff  [or,  and  tke  defendant  tken  and  there  endoreod  the  eame  to  X  T.,  and  the  eaid  X  7,  thm 
^1  u  1^  ^f^reed  the  eame  to  the  plaintiff ;]  and  the  said  C.  B.  did  not  pay  the  amount  theraoff 
althoagh  the  same  was  there  presented  to  him  on  the  day  when  it  became  due,  of  all  whiek  tke 
lefendant  then  and  there  had  due  noUce. 

Count  on  a  promissory  note  against  endorser  by  ondoreee. 

Wliereas  one  C.  D.,  on  at  London  [or,  in  the  eonnty  of  ,]  made  his  niominoiy 

mote  in  writing,  and  thereby  promised  to  pay  to  X.  Y..  or 

r  days      ) 

Order,£  |  ^wlu^  |  after  the  date  thereof  [or  «  Oe /ac«  may  6e,]  which  period 
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bii  now  ekpted,  tad  tboii  and  tlitre  d«UT«red  the  mid  note  to  the  add  X.  Y^  and  tiie  said  X. 
7.  then  and  there  endoned  tfie  same  to  the  defendant^  and  the  defendant  then  and  there  endorted 
the  wme  to  the  plaintiff  [or,  amd  th4  d^mUUmi  then  and  there  tndoretd  the  eame  to  Q.  R.,  and  lAe 
•aid  Q.  B,  then  emd  there  endoreed  the  eame  to  the  piaintif] ;  and  the  laid  C.  D.  did  not  pay  the 
amoont  thereof,  although  the  aame  waa  there  presented  to  him  on  the  day  when  it  became  doe 
of  all  whieh  the  defendant  then  and  there  had  dne  notiee. 

Ooont  on  an  inland  bill  of  ezehange  againat  the  aeeeptor  by  the  drawer,  being  also  payee. 

Whereas  the  plaintiff  on  at  London  [or,  in  the  comntw  of  ],  made  his  bill  of 

•xehange  in  writing,  and  direeted  the  aame  to  the  defendant,  ana  thereby  required  the  defendant 

to  pay  to  the  plaintiff  £  \  weeka    I  after  the  |^|^^^  I  thereof;  which  period  ban 

now  elapsed ;  and  the  defendant  then  and  Uiere  aoeepted  the  aaid  bill,  and  promised  the  plaintiff 
to  pay  the  same  aeeording  to  the  tenor  and  effect  thereof  and  of  his  aaid  acceptance  thereof,  bnl 
did  not  pay  the  aame  when  dne. 

Ooont  on  an  inland  bill  of  exchange  against  the  acceptor  by  the  drawer,  not  being  the  payee. 

Whereas  the  plaintiff  on  at  London  l&r,  in  the  eoimfy  of  ],  made  his  bUl 

of  ezehange  in  writing,  and  directed  the  same  to  the  defendant,  and  thereby  required  thf 

defendant  to  pay  to  0.  P.,  or  order,  £  <  weeks    V  after  the  |  Jr^^  \  thereof,  which 

af  oci  ^P^''^  ^^'^  ^^^  elrased,  and  then  and  there  delivered  the  same  to  the  siud  0.  P. :  and 
1 85j  the  said  defendant  then  and  there  accepted  the  same,  and  promised  the  plaintiff  to  pay 
the  aame  according  to  the  tenor  and  effect  thereof  and  of  his  acceptance  thereof,  yet  be 
^  not  pay  the  amount  thereof,  although  the  said  bill  was  there  presented  to  him  on  the  day 
when  it  bcMme  dne,  and  thereupon  the  same  was  then  and  there  returned  to  Uie  plaintiff,  of  aU 
whieh  the  defendant  then  and  there  had  notice. 

Count  on  an  inland  bill  of  ezehange  against  the  acceptor  by  endorsee. 

Whereas  one  E.  F.,  on  at  London  [or,  in  the  eommiy  of  1,  made  his  bill  of 

ezehange  in  writing,  and  directed  the  same  to  the  defendant,  and  thereby  required  the  defendant 

to  pay  to  the  aaid  B.  F.  [or,  to  H.  G.],  or,  order  £  \  weeka    [^^r  ^«{^ht} 

theieo^  which  period  la  now  elapsed,  and  the  defendant  then  and  there  aoeepted  the  said  bil^ 
and  the  laid  B.  F.  [or,  the  9aid  H.  (?.]  then  and  there  endorsed  the  same  to  the  plaintiff  [or,  amd 
|iU  to^  B.  F,f  or,  the  eaid  H.  0.  then  and  there  endoreed  the  eame  to  K.  /.,  and  iU  eaid  K.  J.  them 
aad  there  endoreed  the  eame  to  the  pt^^i^iff],  of  all  which  the  defendant  then  and  Uiere  had  dna 
lotiee,  and  then  and  there  pronused  the  plaintiff  to  pay  the  amount  thereof,  according  to  tha 
Wnor  and  effect  thereof  and  of  his  aoceptance  thereof 

Oount  on  an  inland  bill  of  exchange  against  the  aooeptor  \ff  the  payee. 

Whereas  one  B.  F.,  on  at  London  [or,  in  the  eommtif  of,  ],  made  his  bill  of 

tzehange  in  writing,  and  directed  the  same  to  the  defendant,  and  thereby  required  the  defenduil 

Co  pay  to  the  plaintiff  £  \  weeks    i  after  the  (  ^^  |  thereof,  which  period  hai 

I  months)  ^^^  •' 

now  elapsed;  and  the  defendant  then  and  there  accepted  the  same,  and  promised  the  plaintiff 
to  pay  the  aame  according  to  the  tenor  and  effect  thereof  and  of  his  acceptance  thereof. 

Count  on  an  inland  bill  of  exchange  against  the  drawer  by  payee  on  non-acceptance. 

Whereas  the  defendant  on  at  London  [or,  in  the  eonnty  of  ],  made  his  bill  of 

isohange  in  writing,  and  directed  the  same  to  J.  IL,  and  thereby  required  the  said  J.  K.  to  pay 

to  the  plaintiff  £  \  weeks    [  after  the  |  ^^  \  thereof,  and  then  and  there  deUrered 

lUontiff,  and  tiie  same  was  then  and  there  presented  to  the  said  J.  E.  for 


the  same  to  the  said  pi 

aeeeptaoce,  and  the  said  J.  K.  then  and  there  refused  to  accept  the  same;  of  all  which  tha 
dafeadaat  then  and  there  had  due  notice. 

Count  on  an  inland  bQl  of  exchange  against  drawer  by  endorsee  on  non-acceptance. 

Whereaa  the  defbndant  on  at  London  [or,  in  the  eotmty  of  ],  made  his  bill  of 

*rro/»-i    axohangc  in  writing,  and  directed  the  same  *to  J.  K.,  and  thereby  required  the  said 
•ibOj  C  days      S 

J.  K.  to  pay  to  the  order  of  the  said  defendant  £  <  weeks    >  after  tha 

I  months  j 

I  j^  I  thereof,  and  the  said  defendant  then  and  there  endorsed  the  aame  to  the  plaintiff  [of, 
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«mm2  a«  n>J  (ie/€Mfoiil  (iUii  omI  lA€rt  wi^ofMrf  liU  MM  to  JL  JT^  omI  ^ 

wmdoned  the  mmm  to  ik4  plaintiff  \,  and  the  WDU»  wm  Umu  Mid  thw«  pnaentMl  to  the  Mid  J.  K. 
for  acceptanoe,  aad  the  mid  J.  £.  then  end  then  reftiMd  to  aeoept  the  Beme;  of  all  wbidi  Ike 
defendaot  then  and  there  had  doe  notiee. 


Count  on  an  inland  hill  of  ezehaafo  ifahui  •ndoner  faj  endenea  on 

And  whereaa  one  N.  0.,  on  at  London  [or,  in  the  county  of  ],  made  hU  Isll 

of  ezohange  in  writing,  and  direoted  the  lame  to  P.  Q^  and  thereby  reqoired  the  nid  P.  Q. 

topay  to  hU  order  £  i  weeka    [alter  tiie  {^^^|  thereof,  and  the  said  9.  0. 

then  and  there  endoned  the  laid  hill  to  the  defendant  [or,  to  M,  S.,  and  the  wd  R.  8.  tktn  and 
9km  •  endor§«d  the  §amo  to  tko  d^endant"],  and  the  defendant  then  and  there  endorsed  the  etme  tB 
the  plaintiff,  and  the  lame  was  then  and  there  presented  to  the  aaid  P.  Q.  for  aoceptance,  and  the 
iaid  P.  Q.  then  and  there  refnaed  to  aoeept  the  eame ;  of  all  which  the  defendant  then  and  then 
had  due  notice. 

Count  on  an  inland  bill  of  exohange  against  payee  by  endoraee  on  non-aoeeptanee. 

Yhereaa  one  N.  0.,  en  at  London  {or,  in  the  county  of  1  made  his  bill  flf 

•sehange  in  writing,  and  direoted  the  same  to  P.  Q.,  and  thereby  .reqnised  tha  said  P.  Q.  to  pay 

to  the  defendant  or  order  £  •!  weeks    V  after  the  I  fS^  \  thereof,  and  then  and 

1  months/  i^^  i 

Ifcere  deliyered  the  same  to  the  defendant^  and  the  defendant  then  and  there  endorsed  the  atH 
bill  to  the  plaintiff  [or,  to  B,  S.,  and  tkc  taid  S.  S.  then  and  there  endoreed  tie  eaene  to  theplah- 
9^1,  and  the  same  was  then  and  there  presented  to  the  sidd  P.  Q.  for  aooeptaBoe,  and  th«  sail 
r.  Q*  then  and  there  reAised  to  accept  the  same,  of  all  whieh  the  defeadast  then  and  there  had 
doe  notice. 

Direction  for  declarations  on  bills  where  action  bronght  after  time  of  payMenl  ezpize^ 

If  the  declaration  be  against  any  party  to  the  bill  except  the  drawee  or  acceptor,  and  the  biU 
be  payable  at  any  time  liter  date,  and  the  aotion  not  brought  till  the  time  is  expired,  it  will  be 
neeessary  to  insert,  as  in  declarations  on  promissory  notes,  immediately  after  the  words  deaeliBg 
the  time  appointed  for  payment,  the  following  words,  vis.  which  period  haa  aow  eUqmd;  sad 
toatead  of  ayerring  that  the  bill  was  presented  to  the  drawee  for  acceptance,  and  that  he  refoied 
to  accept  the  same,  to  allege  that  the  drawee  [naming  him]  did  not  pay  the  eedd  bill,  ulthtm^tkt 
eame  toot  there  preeented  to  him  on  the  day  when  it  became  due, 

*And  if  the  declaration  be  against  any  party  except  the  drawee  or  acceptor,  and  the  ^^mtft 
WU  be  payable  at  any  time  alter  sight,  It  will  be  necessary  to  insert,  after  the  words  [*704 
denoting  the  time  appointed  for  payment,  the  following  words ;  yis.  and  the  eaid  drawee 
fMHning  him]  then  and  there  eaw  and  accepted  the  eame,  and  the  eaid  period  hoe  mom  ^apetd;  sad 
{■stead  of  alleging  that  the  bill  was  presented  for  aoceptance  and  refused^  to  allege  thsi  the 
*awee  [naming  him]  did  not  pay  the  eaid  hiU,  although  the  eame  waepreeented  to  him  onth$ieg 
when  it  Moame  due, 

DireetioDS  for  daelarattoBS  on  UMs  or  boIbs  payaUe  at  sight. 

If  a  Nofe  or  KU  be  payable  ai  eiyht,  the  form  of  the  dedantion  must  be  raried  so  as  to  soit  the 
aaaa,  which  may  be  easily  dene. 

Declarations  on  foreign  bills  may  be  drawn  aooording  to  the  principle  of  these  forms  with  lbs 
aaeessary  rariations. 

Common  Countt. 

Whereas  the  defendant  on  at  London  [or,  in  the  county  iff  \  was  indebted  to 

the  plaintiff  in  £  for  the  price  and  value  of  goods,  then  and  there  f^^ld^  1  ^ 

{  deUrered  }  ^^  ^*  pluBtiff  to  the  defendant  at  his  request : 

And  in  £  for  the  price  and  value  of  work  then  and  there  done,  and  materials  for  thi 

same  provided  by  the  plaintiff  for  the  defendant  at  his  request : 

And  in  £  for  money  Uten  and  there  lent  by  the  plaintiff  to  the  defendant  at  Wl 

request: 

And  in  £  for  money  then  and  there  paid  by  tha  plA^ntig  fer  the  qm  of  the  defendMlt 

at  his  request : 

And  in  £  fer  money  then  and  there  received  by  the  defendant  for  the  use  of  tbt 

plaintiff: 

And  in  £  fer  money  found  to  be  due  fkum  the  defendant  to  the  plaintiff  on  an  aoessat 

then  and  there  statod  between  them. 

Oenetal  aoMlnslea. 

And  whereas  the  defendant  afterwards,  on,  Ac,  in  eonsideration  of  the  premises  respeelively, 
than  and  there  promised  to  pay  the  said  several  moneys  rwpeetiv«ly  to  the  ^nintiff  on  r«oee« 
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T«t»  hm  hsth  diirefkrdid  hit  promiiMw,  and  halh  iwt  paid  m  of  Ihe  laid  moa^^fi^  or  any  pait 
therao^  to  tlie  plamliff 'f  damage  of  £  and  ibarmpon  ae  btingi  ni%,  Ao. 

JMreoUoii  aa  to  the  geaeral  eonoliiaioii. 

If  tha  daalaiatioa  aontoiiia  one  or  moro  eouits  againft  fho  maker  of  a  notoor  aoooptorof  ainll 
of  ezohange,  it  will  bo  proper  to  plaoo  tbem  flni  in  Iho  deolaratioa,  and  Ihen  in  the  general 
eloiion  to  any,  proauaod  to  paj  the  aaid  lattommttiontd  mMrol  atoa^yt  ratiMofiWf. 


♦788]  ♦REGULiB  GENERALES. 

It  18  ORDBBBD,  Thai  a  defendant  may  justify  bail  at  the  same  time  at  which  they  are  pat  in, 
upon  giTing  four  days'  notioe  for  that  purpose,  before  eleven  o'elock  in  the  morning,  and  ezelu- 
nre  of  Sunday.  That  if  the  plKir.tiff  is  doiiroas  of  time  to  inquire  after  the  bail,  and  shall  giTO 
one  day's  notice  thereof  as  aforesaid  to  the  defendant,  his  attorney  or  agent,  as  the  case  may  be, 
before  the  time  ^pointed  for  justification,  statina  therein  what  further  time  is  required,  such 
time  not  to  exceed  three  days  in  the  ease  of  town  bail,  and  six  di^s  in  the  ease  of  country  baily 
then  (unlesa  the  Court  or  a  Judge  shall  otherwise  order)  the  time  for  patting  in  and  justifying 
boil  shall  be  postponed  accordingly,  and  all  proceedings  shall  be  atoyed  in  the  mean  time. 

Am  rr  u  runrBaa  oannxn,  That  OTory  notice  of  bail  shall,  in  addition  to  the  deeoriptions  of 
the  bail,  mention  the  street  or  plaoo,  and  number  (if  any),  where  each  of  the  bail  resides,  and  afl 
the  streets  or  plaees,  and  numbers  (if  any),  in  which  each  of  them  has  been  resident  at  any  time 
within  the  Uisfe  six  months,  and  whether  he  is  a  housekeeper  or  freeholder. 

Asn  TT 18  puBTHBR  ounaRBD,  That  if  the  notice  of  bml  shall  be  accompanied  by  an  affidayit  of 
each  of  the  bail  according  to  the  form  hereto  subjoined,  and  if  the  plaintiff  afterwards  except  to 
such  bail,  he  shall,  if  such  bail  are  allowed,  pay  the  costs  of  justification,  and  if  such  bail  are 
reacted,  the  defendants  shall  pay  the  costs  of  opposition>  unless  the  Court  or  a  Judge  thereof 
simll  otherwise  order. 

Aim  rr  la  purthbk  obdbrbp,  That  if  the  plaintiif  shall  not  give  one  day's  notice  of  exception 
to  the  bail,  by  whom  such  affidavit  shall  have  been  made,  the  recognisanoe  of  such  bail  may  be 
taken  out  of  Court  without  other  justification  than  such  afildavit 

AxD  rr  18  FURTBBB  OBBBBBO,  That  the  bail,  of  whom  notioe  shaU  be  given,  ihaQ  net  be  ohanga4 
without  leave  of  the  Court  or  a  Judge. 

AxD  IT  18  FUBTBBB  OBDBRBD,  That  With  cvcry  dcclaratioa,  if  delivered,  or  with  the  notice  of 
deeUraUon,  if  filed,  containing  counts  in  indtlktatut  anumptitf  or  debt  on  simple  contract,  the 
plaintiif  shall  deliver  fhll  particulars  of  his  demand  under  those  counts,  where  such  particulan 
can  be  comprised  within  three  folios ;  and  where  the  same  cannot  be  eomprised  within  three 
folios,  he  shall  deliver  such  a  statement  of  the  nature  of  his  claim,  and  the  amount  of  the  sum  or 
belanee  which  he  claims  to  be  due,  as  may  be  comprised  within  that  number  of  folios.  And  to 
secure  the  delivery  of  parUculars  in  all  such  cases,  it  is  fubtbbb  ordbrbo,  that  if  any  declara- 
tion or  notice  shaU  be  delivered  without  such  particulars,  or  such  statement  as  aforesaid,  and  a 
Jadge  shall  afterwards  order  a  delivery  of  particulars,  the  plaintiff  shall  not  be  allowed  any  coste 
in  respect  of  *any  summons  for  the  purpose  of  obtaining  such  order,  or  of  the  particu- 
^89]  Urs  he  may  afterwards  deliver.  And  that  a  copy  of  the  particulars  of  the  demand,  and 
also  particulars  (if  any)  of  the  defendant's  set-off,  shall  be  annexed  by  the  plaintiff's 
attorney  to  every  record  at  the  time  it  is  entered  with  the  Judge's  marshaL 

Avn  IT  IS  pubtbbb  obdbrbd,  That  upon  every  declaration,  delivered  or  filed  on  or  before  the 
Isst  day  of  any  term,  the  defendant,  whether  In  or  out  of  any  prison,  shall  be  compellable  to  plead 
as  of  such  term  without  being  entitled  to  any  impsrlanoe. 

An>  IT  IS  pubtbrr  orobbbd.  That  no  judgment  of  no*  pro9  shall  be  signed  for  want  of  a  do- 
cUration,  replication,  or  other  subsequent  pleading,  until  four  days  next  i^r  a  demand  thereof 
•hill  have  been  made,  in  writing,  upon  the  plaintUF,  his  attorney  or  agent,  as  the  case  may  be. 

AsD  IT  18  PUBTBRR  OROBBBD,  That  hereafter  it  shall  not  be  necessary  to  issue  more  than  two 
nauncoses  for  attendance  before  a  Judge  upon  the  same  matter;  and  the  party  teking  out  such 
■aatmonses  shall  be  entitied  to  an  order  on  the  return  of  the  second  summons,  unless  cause  is 
shown  to  the  contrary. 

AvD  IT  18  F17BTBBR  ORDBBBD,  That  BO  declaration  <is  htne  etee  shall  be  delivered  until  the  expi- 
ration of  six  days  from  the  service  of  the  process  in  the  case  of  process  which  is  not  bailable,  or 
aatil  the  expiration  of  six  days  from  the  time  of  the  arrest  in  case  of  bailable  process ;  and  such 
■ii  days  shall  be  reckoned  inclusive  of  the  day  of  such  service  or  arrest 

Ahd  IT  18  FUBTBBB  OBDBRBD,  That  declarations  in  ejectment  may  be  served  before  the  first  day 
of  any  term,  and  thereupon  the  plaintiff  shall  be  entitled  to  judgment  against  the  casual  Rector 
in  like  manner  as  upon  declarations  served  before  the  essoin  or  first  genend  retom-day. 

AvD  IT  M  FUBTBBB  OBDBRBD,  That  boforo  taxation  of  coste,  one  day's  notice  shall  be  given  to 
the  opposite  party. 

Aid  IT  IB  FUBTBBB  OBDBBBD,  That  BO  rulc  to  show  cause,  or  motion  shall  be  required,  in  order 
to  obtain  a  rule  to  plead  several  matters,  or  to  make  several  avowries  or  cognisances ;  but  that 
*Mh  ndes  slmll  be  diawn  up  upon  a  Judge's  order,  to  be  made  upon  a  summons,  accompanied  lofj 
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%  ahori  abftnei  or  itatoBiaiit  of  the  intended  pleas,  aTowriea,  or  eognieuieee.  Ptovided,  that  no 
■ummonf  or  order  shall  be  neoessary  in  the  following  oases,  that  is  to  say,  where  the  pies  of  am 
OMwmptit,  or  fit7  debet,  or  non  detinet,  with  or  without  a  plee  of  tender  as  to  part,  a  pies  of  Uie 
Btatate  of  limitations,  set-oil^  bankrapt^  of  the  defendant*  disehatfe  nnder  an  ineolrent  ad, 
j^ln^  adminieiravit,  pUni  adminietravit  prmter,  infancy,  and  eovertore,  or  any  two  or  more  of 
ineh  pleas  shall  be  pleaded  together;  bat  in  all  saeh  oases,  a  mle  shall  be  drawn  vpbytlie 
proper  oflieer,  npon  the  prodnetion  of  the  engrossment  of  the  pleas,  or  a  draft  or  eopy  thereot 

Ajtd  it  is  fubthsb  obdbvkd,  That  these  mles  shall  take  eifeet  on  the  first  day  of  next  Miehael* 
mas  termi  except  the  mle  as  to  the  serriee  of  *deelarations  in  q)eotment»  whieh  shall 
lake  effect  from  the  26th  day  of  October  next  [*790 

{Signed  by  ikefifUm  Jmdget,) 


Form  of  Affidavit. 

vnwwKK,  Ae. 

A.  B^  one  of  the  bail  for  the  abore-named  defendant,  maketh  oath  and  aaith  that  he  ii  * 
hoosekeoper  {or,  fi«eholdery  oe  tie  eaee  may  he],  residing  at  [deeeribimg  partiemlarlf  the  ttrtet  or 
fiaee,  amd  mmmher,  if  amy],  thai  he  is  possessed  of  property  to  the  amount  of  £  [(Ac 

omotml  reqwired  ly  ikepreiitioe  of  ike  Otwrft]  orer  and  aboTO  all  his  Just  debts;  [?/  hail  t»  my 
otW  actUm,  add  <' and  erery  other  sum  for  which  he  is  now  bail ;"]  that  he  is  not  bail  for  say 
defendant  except  In  this  notion  [or,  tf  bail  in  any  other  aetion  or  aotione,  add  **  exoept  for  C.  B. 
at  the  suit  of  B.  F.  in  the  Court  of  in  the  sum  of  £  ;  for  O.  H.  at  the  rait  of  L  K. 

tn  the  Court  of  in  the  sum  of  £  ;"  tpeei/ying  ike  eeveral  aetione  wtk  the  Ctma  it 

SpJUeA  tkey  are  brouykt,  and  tke  emme  im  tekiek  cA«  dep<ment  ie  bail  y]  that  the  deponent* a  property, 
to  the  amount  of  the  said  sums  of  £  [and  ^  IkkU  in  any  otker  oiction  or  aetione,  **o(  all  other 

•ums  for  which  he  is  now  bail  as  aforesaid,"]  consists  of  [kere  epeeify  the  natare  and  raine  of  tke 
property,  im  reepeet  of  m^iek  ike  bail  propoeee  tojuettfy,  ae/oUow9  .*^-Stock  in  trade,  in  hie  baiU 
faess  of  oairied  on  by  him  at  of  the  yalue  of  £  of  good  book  debts  owiog 

to  him  to  the  amount  of  £  of  IVimitnre  in  his  house  at  of  the  ralue  of  £ 

of  a  fk^ehold  or  leasehold  form,  of  the  ralue  of  £  situate  at  occupied  by 

or  of  a  dweUing-house  of  the  yalue  of  £  situate  at  oooupied  by  er 

e/  ofAer  j>rop«n|y,  partienlariaiiM  eaek  deeeription  of  proper^,  witk  tke  value  ikerto/;]  and  thst 
ihe  deponent  hath  for  the  last  m  months  resided  at  [deecribing  ike  plaee  or  flaem  tf 

mukreeidenee.} 

Smrm,  Stk 
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3Sir{iariraa3  €tm, 


IN  THE  SECOND  TEAR  OF  THE  REIGN  OF  WILLIAM  lY.    1881.(a) 


MEMORANDUM. 


In  the  oonrse  of  this  yaoation  Charles  Sutler,  and  Henry  William  Tancred. 
end  Philip  Williams  of  Lincoln's  Inn,  Esquires,  and  Fnmcis  Ludlow  Holt,  or 
the  Inner  Temple,  Esquire,  were  appointed  his  Majesty's  counsel,  learned  in  the 
law. 

fa)  LrtTLMDAiM,  J;  nt  in  the  Bail  Conrt  during  this  term. 


«-ooi  *^«  PR>prietorB  of  the  STOURBBIDOE  Oanal  v.  WHEELET  and 
'^^J  Others. 

WLere  a  canal  ii  niad«  pnrmant  to  act  of  parliament,  the  right  of  the  proprietors  to  toU  is  derived 
entirely  from  the  aot;  and  is  to  be  oonsidered  as  if  there  was  a  bargain  between  them  and  the 
pablie,  the  terms  of  whieh  are  expressed  in  the  statute :  and  the  nile  of  oonstmction  is,  that 
any  ambigni^  in  the  terms  of  the  oontraot  must  operate  against  the  company  of  adventorers^ 
and  in  &Toiir  of  the  publio.  The  proprietors,  therefore,  oan  claim  nothing  whioh  is  not  clearly 
given  to  them  by  the  act 

A  oanal  was  formed  upon  two  levels,  whioh  were  connected  by  a  chain  of  locks.  Upon  the  npper 
level,  there  was  no  look  whatever. 

By  the  act  of  parliament  for  making  the  canal,  all  persons  were  to  be  at  liberty  to  navigate  ther»- 
npon  with  boats,  upon  payment  of  such  rates  and  dues  as  should  be  demanded  by  the  oompany^ 
not  exceeding  the  rates  therein  mentioned ;  and,  by  another  clause,  the  company  were  autho- 
rised to  take  certain  rates  and  duties  for  every  ton  of  iron  and  other  goods  navigated  on  any 
part  of  the  canal,  and  whieh  9houid  pam  through  onjf  <me  or  more  of  the  lockaj  and  power  Whf 
given  to  the  owners  of  adjoining  lands  to  use  pleasure  boats  on  the  canal,  without  paying  dues^ 
so  as  the  same  did  not  pass  through  any  lock,  and  were  not  used  for  carrying  goods : 

Held,  that  this  act  gave  no  right  to  demand  toll  for  boats  navigating  the  npper  level  of  the  oanal, 
in  which  there  were  no  locks. 

This  case  was  argued  in  the  last  term  (a)  by  Sir  James  Scarlett  for  the  pliun* 
tiff,  and  CampbeU  ror  the  defendants.  The  facts  of  the  case,  the  several  clauses 
of  the  act  or  parliament  upon  which  the  question  arose,  and  the  arguments 

(a)  Before  Lord  laiinBDBir,  0.  J.,  Lrtlidali,  Pabkb,  aad  TAvnoir,  Js. 

(333) 
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urged,  are  bo  fully  stated  and  oommented  on  in  the  jadgment  delivered  bj  tlie 
Goarty  that  it  is  deemed  nnneoessary  to  notice  them  here.         Our.  adv.  vilL 

Lord  Tenterden,  C.  J.,  in  the  coarse  of  this  term,  delivered  the  jadgment 
of  the  Coart. 

This  case  was  argaed  before  as  in  the  last  term.  It  was  an  action  of  assomp- 
sit  broaght  by  the  phuntiffis  to  recover  the  sam  of  492/.  9s.  as  a  compensation 
for  the  nse  of  a  way  or  passage  for  boats  loiided  with  coabi  and  other  merchan- 
dise, along  a  part  of  the  plaintifb'  canal,  made  nnder  the  powers  of  the  16  G.  3, 
c.  28,  an  act  of  parliament  for  making  and  maintaining  the  Stourbridge  r^yQo 
*Oanal  with  two  collateral  cuts.  This  canal  was  formed  upon  two  levek;  I- 
the  upper  or  summit  level,  which  communicates  with  the  Dudley  Canal,  then 
intended  to  be  made  and  since  completed ;  upon  ^  whole  of  which  level  there 
is  no  lock ;  and  the  lower  or  Stourbridge  level,  extending  from  Stourbridge  to 
Stourton ;  and  the  two  levels  are  connected  by  a  chain  of  sixteen  locks.  The 
defendants  have  carried  larse  quantities  of  coals  and  other  goods,  part  from  the 
Dudley  Oanal,  part  not,  idong  the  upper  level,  without  passing  through  anj 
lock.  Until  recently  they  have  paid  to  the  plaintiflb  a  compensation  in  the 
nature  of  tonnage  for  the  coals  and  goods  so  carried,  as  other  persons  have  also 
done ;  but  the  defendants  having  latterly  refused  to  do  so,  this  action  has  been 
brought ;  and  the  question  is,  whether  the  plaintiffs  are  entitled  to  demand  anj- 
thing  for  the  use  of  the  part  of  the  canal  on  which  the  defendants  have  so  navi- 
gated ;  if  thev  are,  the  sum  claimed  is  admitted  to  be  reasonable,  and  the  plaio- 
tifis  are  entitled  to  recover  it :  if  they  are  not,  the  previous  payments  by  the 
defendants  cannot  render  them  liable,  and  the  plaintiffs  cannot  recover  anything. 

The  canal  having  been  made  under  the  provisions  of  an  act  of  parliament,  the 
rights  of  the  plaintiffis  are  derived  entirely  frcmi  the  act  This,  like  many  other 
cases,  is  a  bargain  between  a  company  of  adventurers  and  the  public,  the  terai 
of  which  are  expressed  in  the  statute ;  and  the  rule  of  construction  in  all  sach 
eases  is  now  fully  established  to  be  this, — ^that  any  ambiguity  in  the  terms  of 
the  contract  must  operate  against  the  adventurers,  and  in  fiivour  of  the  publie; 
and  the  plaintiffs  can  claim  nothing  which  is  not  clearly  given  to  them  by  the 
act.  This  rule  is  hud  down  in  distinct  terms  by  *the  Court  in  the  case  ^^»^ 
of  The  Hull  Dock  Company  v.  La  Marche,  8  B.  &  C.  51,  where  some  ^ 

Crious  authorities  are  cited ;  and  it  was  also  acted  upon  in  the  case  of  The 
ds  and  Liverpool  Canal  Company  v.  Hustler,  1  B.  &  C.  424. 
Adopting  this  rule,  we  are  to  decide  whether  a  right  to  demand  some  com- 
pensation K>r  the  use  of  this  part  of  the  canal,  is  clearly  and  unamhigwmdiif 
given  to  the  plaintiffs  by  this  act  of  parliament ;  and  we  think  it  is  not. 

The  act  of  parliament  recites  that  the  proposed  canal  will  be  of  public  ntilitj 
(p.  732) ;  the  company  are  empowered  to  purchase  land  for  the  use  of  the  navi- 
sation  (p.  748)  ;  tne  lands  acquired  by  voluntary  or  compulsory  sale  are  Tested 
in  the  proprietors  for  the  use  of  the  navigation,  and  for  no  other  use  or  porpose 
whatsoever  (p.  759)  ;  and  all  persons  whatsoever  are  to  have  free  lib^y  "to 
navigate  upon  the  canal  and  colkteral  cuts  with  any  boats  or  other  yeasm'  cf 
oertain  dimensions, "  and  to  use  the  wharfs  and  quays  for  loading  and  unloading 
any  goods,  wares,  merchandise,  and  commodities ;  and  also  to  use  the  towing 
paths  with  horses  for  haling  and  drawing  such  boats  and  vessels  upon  payment 
o/iuch  ratet  and  dues  as  shall  be  demanded  by  the  said  company  o/propridon 
mioi  exceeding  the  rates  be/are  mentianed  in  the  stahU4**  (p.  788).  This  refers  to 
a  previous  clause,  p.  777,  which  provides  that,  in  consideration  of  the  great 
charge  and  expense  of  the  proprietors  in  making,  maintaining,  and  supplying  with 
water  the  canal  and  collateral  cuts,  &c.,  it  shall  be  lawful  for  the  company  from  time 
to  time  to  ask,  demand,  take,  and  recover  for  their  own  use  and  benefit  for  the 
tonnage  and  wharfage  of  iron,  &c.,  and  other  commodities  navigated,  earned^ 
*and  conveyed  thereon,  such  rates  and  duties  as  they  shall  think  fit,  not  rrj^i 
exceeding  the  sum  of  sixpence  for  every  ton  of  iron,  &c.,  navigated  on  '- 
any  part  of  the  canal,  and  which  shall  pass  through  any  one  or  more  of  the  loch 
wmoh  shall  be  erected  on  the  said  canal.     A  similar  provision  is  made  for  the 


i< 


795]  2  Babnewall  &  Ado^jpexis.  335 

tonnage  and  wharfage  of  eoods  in  yesflelB  nayigated  on  the  collateral  cuts ;  and 
a  power  of  bringing  an  action  for  arrears  or  distraining  is  given  to  the  company. 

Now,  it  is  quite  certain  that  the  company  have  no  right  expressly  given  to 
receive  any  compensation  except  the  tonnage  paid  for  goods  carried  through 
Bome  of  the  locks  on  the  canal  or  the  collated  cuts ;  and  it  is  therefore  incum- 
bent upon  them  to  show  that  they  have  a  right  dec^y  given  by  inference  from 
0ome  of  the  other  clauses. 

One  of  the  clauses  relied  upon  by  the  plaintiffs  is  that  which  gives  the  public 
the  use  of  the  canal,  p.  786,  and  it  is  contended  that  no  persons  have  a  right  to 
use  any  part  of  the  canal  under  that  clause,  except  those  who  actually  do  pay 
some  of  the  rates  or  dues,  and  consequently  pass  some  of  the  locks ;  and  that 
if  individuals  have  no  right  to  navigate  a  particular  part,  the  company  may 
Biake  their  own  bargain  as  to  the  terms  upon  which  they  may  be  permitted  to 
do  so. 

But  the  clause  in  question  is  capable  of  two  constmeti<»i8 ;  one,  that  those 
jiersons  who  pass  the  locks,  and  tiierefore  pay  the  rates,  and  those  on/y,  are 
entitled  to  navigate  any  part  of  the  canal  or  cuts ;  the  other,  that  all  persons 
are  entitled  to  use  it,  paying  rates  when  rates  are  due.  The  former  of  these 
constructions  is  against  the  public  and  in  favour  of  the  company,  the  latter  is  in 
^Qy.^  favour  of  the  public  and  against  the  ^company,  and  is  Uierefore,  accord- 
^  ing  to  the  rule  above  laid  down,  the  one  which  ought  to  be  adopted. 

And  indeed  the  more  obvious  meaning  of  this  clause  is,  to  declare  that  the 
canal  is  dedicated  to  the  public,  but,  at  the  same  time,  to  preserve  the  right  of 
the  company  to  the  rates  already  given ;  and  it  is  reasonable  to  suppose  that^ 
by  the  section  p.  777,  which  gives  the  rates  as  a  compensation  for  the  expenses 
of  the  proprietors,. the  legislature  meant  to  include  all  the  benefit  they  were  to 
derive  from  the  canal,  and  not  to  leave  the  company  to  make  what  agreement 
they  pleased  with  the  pnUic  in  cases  not  provided  for,  and  to  gain  an  unlimited 
profit  from  a  particular  part  of  it.  They  probably  did  not  contemplate  the  case 
of  persons  using  the  canal  who  did  not  pass  any  lock ;  but  whether  the  omission 
was  intentional,  or  arose  from  inadvertence,  it  is  still  an  omission  in  that  clause 
which  provides  for  the  emolument  of  the  company. 

Another  section  upon  which  some  reliance  was  placed,  was  that  in  page  789, 
which  gives  to  the  owners  of  adjoining  lands  the  power  to  use  any  pleasure  boats 
on  the  canal,  &c.  (so  as  the  same  do  not  pass  through  any  lock),  without  paying 
any  rates  or  dues  for  the  same,  and  so  as  such  boat  be  not  ttseil  /or  carrying 
**^y  ffoocU;  and  it  is  argued  that  the  inference  arising  from  the  latter  part  of 
this  clause  is,  that  pleasure  boats  carrying  goods  would  be  liable  to  pay  rates, 
though  they  should  pass  no  locks ;  and  if  pleasure  boats,  then  all  other  boats 
should  be  equally  liable.  And  there  is  no  doubt  but  that  this  provision  does 
afford  some  colour  for  this  argument.  The  object  of  the  clause  appears  to  have 
been,  partly  to  secure  the  right  of  the  proprietors  to  use  the  canal  with  pleasure 
^M-\  boats ;  (and  in  that  respect  it  was  introduced  pro  ^ajore  cautela ;)  and 
-*  partly  to  prevent  the  company  being  injured  by  their  passing  throng 
locks ;  and  the  firamer  of  the  clause  seems  to  have  added  the  last  provision  in 
the  section  merely  to  put  pleasure  boats  with  goods  on  board,  on  the  footing  of 
loaded  vessels,  without  considering  whether  loaded  vessels  were  liable  to  duties 
or  not.  At  any  rate  this  clause  is  not  sufficient,  in  our  judgment,  to  enable  us 
to  say  that  it  is  cleo^  the  legislature  intended  to  give  tho  plaintiflb  the  right  to 
tiie  eompensation  claimed  for  the  use  of  a  part  of  the  canal  where  there  is  no 
lode. 

Upon  the  principle  of  construction,  therefore,  above  laid  down,  vis.,  that  the 
eompany  are  entitled  to  impose  no  burthen  on  the  public  for  their  own  benefit 
except  that  which  is  clearly  given  by  the  act,  we  are  of  opinion  that,  as  their 
right  to  claim  this  compensation  is  not  dearly  given  by  the  act,  the  plaintifib 
aie  not  entitled  to  recover.  Judgment  for  defendants. 
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COCKBURN  V.  HARYET  and  Another. 

The  statute  59  6.  3,  e.  134^  t.  80,  enaota,  that  in  eveiy  distriot,  parish,  or  division  of  any  parisli 
-  or  district,  in  whi<^  any  ohoroh  or  ehapel  shall  be  bnilt^  in  which  ^ere  shall  not  be  a  distinet 
▼estry  belonging  to  such  district  or  diTision,  a  select  vestry,  consisting  of  so  many  persons  ai 
shall  be  directed  by  the  commissioners  in  that  behalf,  shidl  be  appointed  by  the  latter  out  of 
Ae  substantial  inhabitants  of  the  district  or  division, /or  fA«  earn  and  mamagewunt  of  the  eon" 
eemt  of  the  ehureh,  and  ail  matten  and  thing*  relating  thereto :  Held,  that  a  select  vestry 
appointed  pursuant  to  this  provision  of  the  aci^  has  no  power  to  impose  a  rate  for  the  repair 
of  the  district  church. 

Declaration  in  prohibition  stated  that  the  defendants,  oontaiving,  &c./had 
cited  the  plaintiff,  and  drawn  him  into  a  plea  in  the  ecclesiastical  court  before 
the  commissary  of  the  Bishop  of  Winchester  to  compel  the  plaintiff  to  paj  a 
rate  made  to  defray  the  expenses  of  repairing  the  district  church  of  Saint 
Oeorge,  *Camberwell',  built  pursuant  to  the  58  O.  8,  c.  45.    It  appeared  ri^>rnQ 
hj  the  libel  which  was  set  out  in  the  declaration,  that  the  rate  in  ques-  ■- 
lion  was  made  by  a  select  vestiy  appointed  for  the  district  by  commissioners 
pursuant  to  the  statute  59  0. 8,  o.  184,  s.  80.    On  demurrer  to  the  declaration, 
the  question  was,  whether  the  select  vestry  so  appointed  for  the  district  had 
power  to  impose  a  church  rate.    The  case  was  argued  in  the  course  of  last  term 
by  Hutchinson  in  support  of  the  demurrer,  and  by  Joshua  Evans,  contrd.    For 
the  defendants,  it  was  contended  that  the  59  G.  8,  c.  184,  s.  80,  which  autho- 
riased  the  appointment  of  the  select  vestry  ^^  for  the  care  and  management  of  the 
concerns  of  the  church  and  all  matters  and  things  relating  thereto,"  gave  that 
vestry,  by  implication,  a  power  of  making  church  rates.     On  the  other  hand,  it 
was  said  that  the  right  of  imposing  church  rates,  which,  by  the  common  law, 
was  in  the  churchwudens  and  parishioners  in  vestry  assembled,  was,  by  the  58 
G.  8,  c.  45,  s.  70,  vested  in  the  churchwardens  and  inhabitants  of  the  district, 
(which,  for  all  ecclesiastical  purposes,  was  thereby  made  a  separate  parish),  and 
could  not  be  taken  away  from  them  and  given  to  a  select  body  by  the  subse- 
quent  statute  59  G.  8,  c.  184,  s.  80,  by  mere  implication,  and  without  express 
words ;  it  being  a  general  rule  that  acts  of  parliament  varying  or  taking  away 
the  rights  of  parties  should  be  construed  strictly;  in  support  of  which  position, 
Fludyer  v.  Sir  Thomas  Lombe,  Cas.  temp.  Haidw.  807,  Denn  v.  Diamond,  4  B 
&  C.  243j  Bex  v.  Oroke,  Oowper,  26,  Hull  Dock  Company  v.  La  Marche,  8  B 
&  C.  42,  Buckeridge  v.  Flight,  6  B.  &  C.  49,  were  cited;  and,  applying  that 
rule  ^of  construction  to  the  clause  in  question,  it  did  not  give  the  select  rtnoQ 
yestry  a  power  to  make  a  church  rate.  '- 

Our.  adv.  vuU. 

Lord  Tenterdsn,  0.  J.,  now  delivered  the  judgment  of  the  Court. 

This  case  depends  upon  the  construction  of  the  thirtieth  section  of  the  59  G< 
8,  c.  184.  The  church  was  built  under  the  powers  of  the  act  of  the  58  G.  8,  c 
45;  by  the  70th  section  of  which  it  is  enacted,  ^'that  the  repairs  of  all  such 
district  churches  or  chapels  shall  be  made  by  the  districts  to  which  they  respec- 
tively belouff,  by  rates  to  be  raised  within  the  district,  in  like  manner  as  in  case 
of  repairs  of  churches  by  parishes ;  and  every  such  <Ustrict  shall  be  deemed  in 
law  a  separate  and  distinct  parish  for  that  purpose." 

Rates  for  the  repairs  of  churches  in  parishes,  by  the  common  law,  are  to  be 
made  by  the  churchwardens  and  the  vestry,  that  is,  by  the  churchwardens  and 
inhabitants  in  vestiy  assembled,  if  there  be  not  a  select  vestry  established  by 
usage  or  act  of  parhament.  So  that,  if  this  statute  had  remained  unaltered,  th6 
rate  in  question,  being  made  by  the  churchwardens  and  persons  acting  as  a  select 
vestry,  would  undoubtedly  be  bad.  A  select  vestry,  for  purposes  connected  with 
the  church,  is  established  by  the  thirtieth  section  of  the  59  G.  8,  c.  184,  which 
enacts,  "  that  in  every  district,  parish,  &c.,  in  which  any  church  shall  be  builti 

niired,  or  appropriated  under  the  provisions  of  the  said  recited  act  (58  G.  8, 
5)  or  this  act,  in  which  there  shall  not  be  a  distinct  vestiy  belonging  to  such 
district  or  division^  a  select  vestry,  consisting  of  so  many  persons  as  shall  be 
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^QA-|  directea  by  the  commisiioners  in  that  behalf,  shall  ^be  appointed  by  the 
^  commisaionerSy  with  the  advice  of  the  bishop  of  the  diocese,  out  of  the 
sabstantial  inhabitants  of  the  district,  &c,,/or  the  care  and  management  of  the 
concerns  of  the  church  or  chapel,  and  all  matters  and  things  relating  thereto  ; 
and  such  select  vestry  shall  annually  elector  appoint  the  churchwarden  or  chapel- 
warden  to  be  named  on  the  part  of  the  parish  or  chapelry,  and  shall  elect  new 
members  of  such  vestry  as  vacancies  may  %rise  by  death,  resignation,  or  ceasing 
to  inhabit  the  parish ;  and  proper  pews  shall  be  assigned  and  provided  in  every 
sach  church  for  the  use  of  the  churchwardens  thereof." 

It  was  contended,  for  the  plaintiff,  that  the  powers  given  to  the  select  vestry 
by  that  section  did  not  extend  to  the  making  a  ratt  for  the  repairs  of  the  church ; 
and  it  was  urged,  that  acts  of  parliament,  by  which  any  charge  may  be  brought 
upon  the  subject,  or  the  subject  be  deprived  of  his  rights  in  derogation  of  the 
common  law,  are  to  be  construed  strictly ;  and  several  cases  were  quoted  in  sup- 
port of  that  proposition :  I  shall  notice  only  two  of  them,  as  we  consider  the 
principle  to  be  clear.  In  Eludyer  v.  Sir  T.  Lombe,  Cas.  temp.  Hardw.  807, 
Lord  Hardwicke  (then  Chief  Justice  of  this  Court)  says,  '^  It  has  been  rightly  said, 
that  this  being  a  law  to  tdkeaway  people's  franchises,  should  be  strictly  construed.^' 
So  in  the  case  of  Buckeridge  v.  Flight,  6  B.  &  C.  49,  Mr.  Justice  Holroyd  says, 
''  Where  acts  of  parliament  vary,  or  take  away  the  rights  of  parties,  they  ought  to 
be  strictly  construed."  Many  cases  on  the  construction  of  the  stamp  acts  have  been 
determined  upon  this  ground.  And  this  principle  must  be  kept  in  view  in  putting  a 
*8011  ^^I'^'^i^^^o^  n^m  *this  thirtieth  section.  Under  the  authority  of  this  sec- 
-*  tion  the  select  vestry  was  established,  and  such  vestry,  therefore,  must  have 
the  care  and  management  of  the  concerns  of  the  church,  and  all  matters  relating 
thereto  ]  and  the  question  is,  whether  the  power  of  making  church  rates  be  included 
in  those  words  and  given  thereby  ?  Now  there  are  many  concerns  of  the  church, 
and  many  matters  relating  thereto,  independent  of  the  making  rates  for  its  re- 
pairs ;  and  the  power  of  making  such,  not  being  expressly  given,  can  only  be 
deemed  to  be  given  by  inference  and  implication ;  if  it  be  given  at  all.  And, 
accordingly,  the  argument  for  the  defendants  put  their  case  on  that  ground,  and 
it  was  urgtsd,  that  the  inconvenience  of  allowing  the  power  to  make  a  rate  to 
exist  in  a  body  distinct  from  the  persons  who  have  the  care  and  management  of 
the  concerns  of  the  church  would  be  so  gre&t,  that  the  legislature  must  be  under- 
stood to  have  intended  to  give  that  power  by  the  general  words  used  on  this 
occasion.  The  Court,  however,  can  know  the  intention  of  the  legislature  only 
from  the  language  of  the  statute,  and  is  to  interpret  that  language  according 
to  the  rules  and  principles  of  law.  The  inconvenience  in  this  case  does  not 
appear  to  be  greater  than  that  which  must  take  place  under  the  statute  59  Q. 
3,  c.  12,  whereby  a  select  vestry  may  be  appointed  for  the  concerns  of  the  poor, 
leaving  the  power  of  making  rates  to  the  persons  who  before  possessed  it,  that  is, 
to  the  churchwardens  and  overseers. 

The  tenth  section  of  the  3  G-.  4,  c.  72,  does  certainly  afford  an  argument  in 
£ivonr  of  the  defendants ',  for  it  is  thereby  enacted,  that  in  every  case  in  which 
a  parish  shall  be  divided  into  separate  parishes  for  ecclesiasticid  purposes,  or 
*A021  separate  districts,  in  which  select  vestries  *shall  be  appointed  by  the 
^  commibsioners,  all  the  members  of  the  select  vestry/  of  the  origifud  parish, 
residing  in  the  district  of  the  original  church,  &c.,  shall  continue  to  act  as  the 
vestry  of  such  district  and  church,  in  all  matters  relating  to  such  church  and  the 
repairs  thereof,  or  to  any  other  ecclesiastical  matters,  or  in  distributing  any  pro- 
portion of  any  charities,  &c.,  which  may.  under  this  act,  be  assigned  to  such 
district :  provided  that  no  member  of  any*  select  vebtry  of  such  parish  shall,  after 
snch  division,  act  in  any  matters  relating  to  any  church,  &c.,  or  any  repairs 
thereof,  or  any  matters  relating  thereto,  except  such  as  are  within,  or  relate  to 
the  division  in  which  he  shall  reside ;  and  that  all  members  of  the  select  veslry 
of  such  parish,  resident  in  any  other  divisions  of  such  parish,  shall  be  members 
of  the  vestries  to  be  appointed  for  the  divisions  where  they  reside.  But  it  is 
obvious  that  this  section  is  confined  in  terms  to  the  previous  existence  of  a  seloet 
Vol.  XXn.— 43  2  F 


338  Kekt  v.  Shugkakd.  M.  T.  1831.  [802 

TestiT  in  the  oiigmal  parish ;  and  it  is  hj  no  measM  a  nectma^  ctmuqiMma^ 
that  because  the  legisktnre  thought  fit  to  give  the  power  of  making  nttes  (aaefam- 
ing  suoh  power  to  be  thereby  given)  to  the  select  vestry  of  a  new  parish  taken 
out  of  an  old  parish  wherein  a  select  vestry  had  that  power  before,  therefore  ^ 
select  vestry  of  such  a  new  parish  shall  have  that  power  where  it  was  not  pre- 
viously vested  in  a  body  of  the  same  description  in  the  old  parish ;  so  that  the 
giving  of  that  power,  in*  a  case  like  the  present,  can  at  most  be  considered  only 
as  a  matter  of  doubtful,  and  by  no  means  of  necessary  or  even  clear,  implieaitioD. 
For  these  reasons,  we  are  of  opinion  the  judgment  of  the  Court  must  be  for  the 
defendant  Judgment  for  the  defendant. 


*KENT  V.  BHUCKARD.    Nov.  2*  [*803 

An  innkeeptr  li  rMponiible  for  money  btionging  to  kis  gntat. 

Thib  was  an  action  against  an  innkeeper  at  Brighton,  to  recover  the  value  of 
%  bag,  containing  bank  notes,  lost  by  the  plaintiff  during  the  time  he  resided  as 
a  guest  in  the  defendant's  inn.  Plea,  not  gnilty.  At  the  trial  before  Oaselee, 
J.,  at  the  last  assises  for  the  oountv  of  Sussex,  the  following  i^peai^d  to  be  the 
&cts  of  the  case : — ^The  plaintiff  and  his  wife,  with  a  yovng  lady  (Miss  Stratford), 
arrived  at  the  defendant's  inn  in  the  evening  of  Wednesday  the  1st  of  December, 
1830,  and  took  a  sitting-room  and  two  bed-rooms  so  situated,  that  the  door  of 
the  sitting-room  being  open,  a  person  there  could  see  the  entrances  into  both 
bed-rooms.  On  the  following  day,  Mrs.  Kent  went  into  the  bed-room,  and  laid 
a  reticule,  which  contained  the  money,  on  her  bed,  and  afterwards  returned  into 
the  sitting-room,  leaving  the  door  between  that  and  the  bed-room  open.  After 
she  had  remained  in  the  sitting-room  about  five  minutes,  she  sent  Miss  Stratibrd 
for  the  reticule,  and  it  was  not  to  be  found.  On  behalf  of  the  defendant,  it  wss 
urged,  among  other  objections,  that  an  innkeeper  was  responsible  for  goods  and 
chattels  only,  and  not  for  money.  The  learned  Judge  reserved  this  point,  and 
directed  the  jury  to  find  for  the  plaintiff,  if  they  thouefat  the  money  was  lost  (ff 
stolen  out  of  the  inn.     The  jury  having  found  a  verdict  for  the  plaintiff, 

lAndreiDSy  Serjt.,  now  moved  for  liberty  to  enter  a  nonsuit.     By  the  commoD 
law,  innkeepers  are  responsible  for  goods  and  chattels  bdoi^ng  to  their  guests. 
There  "^is  no  authority  to  show  that  they  are  so  for  money.    If  they  be,  ri^oM 
there  will  be  no  limit  to  their  responsibility.     An  innkeeper  cannot  know  ^ 
or  form  any  judgment  of  the  amount  of  money  a  guest  may  have. 

Lord  TsNTERDEN,  C.  J.  There  are  many  cases  where  money  has  been  reco- 
vered in  an  action  against  carriers,  who,  like  innkeepers,  are  liable  by  the  cnstom 
of  the  realm ;  and  I  cannot  see  any  distinction  in  this  respect  between  an  ino- 
keeper  and  a  carrier.  The  principle  on  which  the  liability  of  an  innkeeper  for 
the  loss  of  the  goods  of  his  guest  is  founded,  is,  both  by  the  civil  and  commos 
law,  to  compel  the  innkeeper  to  take  care  that  no  improper  person  be  admitted 
into  his  house,  and  to  prevent  collusion  between  him  and  such  person.  In  the 
Digest,  lib.  4,  tit.  9,  s.  1,  after  stating  the  law,  that  an  innkeeper  is  liable  for 
the  goods  of  his  guest,  it  is  said,  ''Nisi  hoc  esset  statutum, materia  daretnrcnin 
fiaribtts  adversus  eos  quos  recipiunt  coeundi.''  If  we  were  to  grant  the  present 
role  we  should  break  in  upon  that  principle.  If  a  lady  were  to  leave  a  valuable 
shawl  in  her  room,  the  innkeeper  (though  unacquainted  with  its  value)  would 
clearly  be  responsible  for  it  if  lost ;  and,  upon  the  same  principle,  he  must  be 
so  in  this  case. 

Parke,  J.  This  case  falls  within  the  general  principle  upon  which  the  liar 
bility  of  innkeepers  is  founded,  and  there  is  no  distinction  in  this  respect  between 
money  and  goods. 

Taunton,  J.  In  Calye's  case,  8  Rep.  83  a,  the  words  of  the  writ  which  li^ 
•gainst  the  innkeeper  are  stated^  and  there  it  is  observed  that  the  words  ''  hospi- 
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^RASl  ^^^^  damnam  *non  eveniat/'  are  restrained  by  the  first  words,  '^eomm 
-^  bona  et  oatalla  infra  hospitia  ilia  existentia  absque  substractione  custodire/' 
Ac.,  '^  which  words  (bona  et  catalla)  bj  the  said  words  ita  quod,  &o.j  hospitibus 
damnum  non  eveniat,  although  they  do  not  of  their  proper  nature  extend  to 
charters  and  evidences  concerning  freehold  or  inheritance^  or  obligations,  or 
other  deeds  or  specialties,  being  things  in  action,  yet  in  this  case  it  is  expounded 
by  the  latter  words  to  extend  to  them ;  /or  hy  them  great  damages  happen  to  the 
guest:  and,  therefore,  if  one  brings  a  bag  or  a  chest,  &c.,  of  evidences  into  the 
mn,  or  obligations,  deeds,  or  other  specialties,  and  by  de&ult  of  the  innkee^ 
theT  are  taken  away,  the  innkeeper  shall  answer  for  them."  On  the  same  prin- 
ciple he  must  be  responsible  for  money. 

Pattbbon,  J.    There  is  no  distinction  between  money  and  ^>ods,  as  to  the 
liability  of  innkeepers.  Kule  refused. 


OWEN  c.  OWEN.     Nov.  8. 

A  deftndAnt  being  in  enstody  of  the  sheriff  of  C,  the  plaintilF  issued  a  testatum  ea.  n.,  whieh  wm 
daliTered  to  the  sheriff,  and  on  the  following  day  sued  oat  habeas  corpus  ad  satisfaoiendnniy  to 
ramore  the  defendant  to  the  eoitody  of  the  marshal :  it  was  held,  that  the  ezeoation  was  oom- 
pletod  by  the  delireiy  of  the  teetatom  ea.  sa.  to  the  sheril^  and  the  prisoner  was  remanded  to 
the  eostodjr  of  the  sherilL 

An  action  was  brought  by  the  plaintiff  against  the  defendant,  which  was  tried 
at  the  last  Summer  assises  for  Anflesea,  b^ore  Holland,  B.,  who  upon  a  verdict 
beinff  given  for  the  plaintiff,  oerti&d  that  execution  ought  to  issue  immediately. 
On  Uke  25th  of  October,  the  defendant  being  then  in  custody  of  the  sheriff  of 
Carnarvon  under  a  quo  minus  from  the  exchequer,  the  plaint^  issued  a  test.  ca. 
^HOfil  ''^  ^  charge  *him  in  execution  at  his  suit,  which  was  delivered  to  the 
^  sheriff.  On  the  followinf  day  the  plaintiff  sent  down  a  habeas  corpus  ad 
sadsfiMsiendum  to  Carnarvon,  wiui  a  view  to  remove  the  defendant  into  the  cus- 
tody of  the  marshal,  to  which  a  return  was  made,  stating  the  defendant's 
detention  under  the  exchequer  process,  and  aiso  under  the  ca.  sa.  €U  the  plains 
tiff's  suit 

Plattf  upon  these  facts,  moved  to  remand  the  defendant  into  the  custody  of 
the  sheriff  of  Carnarvon. 

Thesiger  now  showed  cause.  If  the  execution  was  perfected  bv  the  mere 
delivery  to  the  sheriff  of  the  testatum  ca.  sa.,  it  must  be  conceded  that  the  sub- 
sequent proceeding  cannot  be  supported.  But  the  execution  was  incomplete  at 
the  time  the  habeas  corpus  was  served.  If  the  defendant  had  not  been  in  cus- 
tody, and  a  ca.  sa.  had  issued,  under  which  he  had  been  arrested  by  the  sheriff, 
he  mieht  have  been  removed  to  the  custody  of  the  marshal  before  he  was  lodged 
in  gaol,  and  yet  the  execution  would  have  been  so  fiir  complete,  that  the  sheriff 
would  have  been  liable  for  an  escape,  and  if  the  plaintiff  had  discharged  the 
defendant^  he  could  not  have  retaken  him  in  execution.  Where  the  defendant 
is  in  custody  at  the  time  a  ca.  sa.  is  issued,  there  cannot  be  an  actual  caption ; 
but  in  order  to  perfect  the  execution,  there  ought  to  be  that  which  is  equivalent, 
an  acknowledgment  by  the  sheriff  that  the  party  is  in  his  custody  at  the  suit  of 
the  plaintiff  This  is  required  from  the  marshal  in  the  case  of  a  prisoner  detained 
in  the  Eang's  Bench  prison  at  the  suit  of  the  same  plaintiff  (Tidd,  863, 9th  edit.), 
*8071  ^^  appears  to  be  necessarv  to  *make  the  analogy  complete  between  an 
-*  actual  taking  and  a  mere  detention  upon  a  ca.  sa. 

JPer  Curiam,  l^ere  is  no  necessity  for  any  acknowledgment  or  admiadon  on 
the  part  of  the  sheriff  to  complete  the  execution  against  a  prisoner ;  the  mere 
deliverv  of  the  ca.  sa.  is  sufficient  for  that  purpose.  The  prisoner  must  be 
lemanded.  Rule  absolute. 
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HALSE  V.  PETEBS.    Nov.  3. 

Bj  the  flUmp  aot,  55  G.  3,  e.  184,  sohednle,  piurt  L,  mortgage!  are  sabjeeted  to  a  dhitj  of  25£.  if  &• 

amount  of  the  money  seoored  thereby  be  anoertain  and  without  limit ;  bnt  if  it  be  limited,  then, 

to  an  ad  valorem  duty : 
Held,  that  the  limit  must  be  one  expressed  on  the  face  of  the  deed. 
And,  therefore,  that  a  mortgage  for  1500^,  with  corenants  for  payment  of  the  yeariy  XBmiiua 

and  other  costs  and  chargee  of  an  insuranoe  of  10002.  upon  a  particular  life  for  seren  yean, 

required  a  252.  stamp. 

Covenant  on  a  mortgage  deed.  At  the  trial  before  Patteson,  J.,  at  the 
London  sittings  in  last  Trinity  term,  it  was  objected  that  the  deed  was  insuffi- 
ciently stamped.  The  premises  mortgaged  were  held  by  the  defendant,  the 
mortgagor,  for  certain  terms  determinable  on  lives;  and  one  parcel  in  particular 
was  demised  to  him  for  ninety-nine  years  (to  commence  from  the  expiration  of 
a  term  previously  granted  to  him  and  not  yet  elapsed),  determinable  on  the  death 
of  Martha  Peter,  who,  at  the  time  of  the  last  demise  (September,  1826),  was 
about  four  years  old.  The  mortgage  deed  contained  a  covenant,  that  the  mort- 
gagee should  and  might,  forthwith,  in  his  own  name,  but  at  the  mortgagor's  ex- 
pense, insure  the  life  of  the  said  Martha  Peter,  for  seven  years,  at  such  office  as 
the  mortgagee  should  choose,  for  1000^.,  to  be  applied  (if  payable  during  tht 
continuance  of  the  mortgage)  towards  the  discharge  of  the  mortgage  money 
(1500^.)  and  interest,  and  of  the  yearly  premium,  and  costs  and  ^charges  r^oAu 
of  insuranoe,  or  so  much  thereof  as  should  be  in  arrear ;  which  premium,  *- 
and  other  costs  and  charges  of  insurance,  the  mortgagor,  by  another  covenant 
bound  himself  to  pay.  The  deed  bore  a  6^.  stamp.  For  Uie  defendant  it  war 
contended,  that  by  the  act  56  G.  3,  c.  184,  schedule,  part  I.,  the  deed  ought  i/b 
have  had  a  25Z.  stamp,  being  given  as  a  security  for  money  thereafter  to  become 
due,  and  the  total  amount  of  which  was  uncertain,  (a)  The  learned  Judge  di- 
rected a  nonsuit,  but  gave  leave  to  move  to  enter  a  verdict  for  the  plaintif . 

RichardSf  in  Trinity  term,  moved  accordingly,  and  put  in  an  affidavit,  stating 
that  the  premium,  and  charges  of  keeping  up  the  policy,  on  the  life  in  question, 
for  seven  years,  would  amount  to  about  74Z.  18«. 

Coleridge  now  showed  cause.  The  total  amount  secured  in  this  case  was  not 
limited  by  the  deed,  and  ^therefore  the  instrument  falls  within  the  clause  r^ono 
requiring  a  25^.  stamp.  It  is  true,  that  a  reasonable  calculation  may  be  ■- 
made  of  the  expenses  attending  the  insurance,  and  that  they,  with  the  principal 
and  interest,  will  fall  much  within  2000^.  But  if  there  be  any  uncertainty,  how- 
ever small,  the  letter  of  the  statute  applies.  The  Court  wiU  not  look  beyond 
the  face  of  the  deed  to  ascertain  what  duty  is  requisite :  this  was  the  rule  acted 
upon  in  Duck  v,  Braddyl,  Maclel.  Rep.  217,  and  Doe  v.  Lewis,  10  B.  k  C.  673. 
It  is  usual  with  conveyancers,  to  insert  a  clause  in  deeds  of  this  kind,  limitiDg 
the  uncertain  charges,  for  the  very  purpose  of  avoiding  the  inconvenience  vhkh 
this  plaintiff  has  incurred.  The  exception  in  the  schedule,  of  sums  to  be  ad« 
vanced  for  insurance  against  fire,  or  of  lives  for  which  annuities  are  granted, 
strengthens  the  defendAut's  argument ;  for  the  present  case  might  have  been 
included  in  that  clause,  but  is  not. 

Richards,  contrd.     It  is  true,  the  costs  of  insurance  are  not  expressly  limited 

(a)  55  G.  3»  0.  184,  sohedule,  part  I.  title  Mortgage,  ko.  ''Where  the  same  shall  be  made  si  ft 
security  for  the  payment  of  any  definite  and  certain  snm  of  money,  adyaneed  or  lent  at  the  time, 
or  previonely  dne  and  owing,  or  forborne  to  be  paid,  being  payable, — Bxeeeding  lOOOt  and  not 
exceeding  2000/.,  fit 

**  And  where  the  eame  shall  be  made  ae  a  seonrity  for  the  repayment  of  money  to  be  thereafter 
lent,  advanced,  or  paid,  or  which  may  become  due  upon  an  account  onrrent,  together  with  toy 
■am  already  advanced  or  dne,  or  withoat,  ae  the  oaae  may  be ;  other  than  and  except  any  bud  or 
game  of  money  to  be  advanced  for  the  insurance  of  any  property  comprised  in  anoh  mortgage  or 
leonrity  against  damage  by  fire,  or  to  be  advanced  for  the  insnrance  of  any  life  or  lives,  pnrraut 
to  any  agreement  in  any  deed,  whereby  any  annuity  shall  be  granted  or  secured  for  such  Ufe  or 
Hves ; — If  the  total  amount  of  the  money  secured  or  to  be  ultimately  recoverable  thereupon  shsU 
be  uncertain  and  without  any  limit,  2bL 

"  But  if  the  total  amount  of  the  money  secured,  or  to  be  ultimately  recoverable  thereupon,  ihsU 
be  limited  not  to  exceed  a  given  sum  ;~The  same  duty  ai  on  a  mortgage  for  raeh  limited  wm  *" 
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by  the  deed ;  bat  the  insurance  is  for  a  definite  term,  viz.,  seven  years,  and  the 
charges  for  that  period  are  ascertained  with  sufficient  precision.  The  sum  of 
25^.  is  wholly  disproportioned  to  any  amount  at  which  they  may  be  calculated. 
There  is  no  case  establishing  that  the  limit  referred  to  in  the  act  must  appear  on 
the  face  of  the  deed.  Where  the  security  is  given  lor  the  transfer  of  stock,  the 
duty  is,  by  this  very  act,  to  be  ascertained  by  inquiring  the  average  value  of 
0ach  stock  at  the  date  of  the  instrument.  The  clause  of  limitation  adopted  by 
'^^lOl  ^^^  conveyancers  affords  no  argument ;  fot  they  use  it  as  well  with  *rcfer- 
^  ence  to  insurances  against  fire,  though  within  the  exception  of  the  schedule, 
as  to  the  class  of  insurances  now  in  question ;  which  shows,  that  in  both  instances, 
it  is  only  done  ex  majori  cautelSL.  Any  extraordinary  charge  of  insurance  in  a 
case  like  the  present,  would  arise  only  from  a  neglect  of  the  mortgagee^  whose 
business  it  b  to  keep  the  insurance  regularly  on  foot :  and  his  possible  default 
ought  not  to  operate  to  the  disadvanta^  of  the  mortgagor. 

Lord  Tenterden,  C.  J.  In  that  clause  of  the  schedule  which  enacts  that, 
where  the  .total  amount  of  money  secured  shall  be  limited  not  to  exceed  a  given 
sum,  the  same  duty  shall  be  paid  as  on  a  mortgage  for  such  limited  sum,  it  must 
have  been  contemplated  that  the  sum  should  be  umited  by  the  deed  itself,  for  it 
could  not  otherwise  be  known  what  duty  was  to  be  imposed  pursuant  to  the 
clause.  It  seems  to  me,  therefore,  that  the  preceding  branch  of  the  schedule, 
which  provides  for  oases  where  the  total  amount  is  without  any  limit,  must,  upon 
a  sound  construction,  be  understood  in  the  same  manner  as  referring  to  a  limita- 
tion on  the  fi&ce  of  the  deed.  If  none  appears  there,  there  is  no  limitation  at  all, 
within  the  meaning  of  the  schedule. 

Parke,  J.  I  am  of  the  same  opinion,  though  I  come  to  the  conclusion  with 
reluctance :  and  as  no  limit  can  be  assigned  to  the  sum  secured  in  this  case  with- 
out looking  further  than  the  deed  itself,  the  security  must  be  considered  as  falling 
within  the  clause  which  imposes  the  larger  duty. 

Taunton,  J.,  and  Pattsson,  J.,  concurred.  Rule  discharged. 


^«m  *LITTLBFIBLD,  Executrix  of  JOHN  LITTLEFIELD,  v.  ELIZA- 
®^^J  BETH  SHEE.    Nov.  4. 

DeeUratian  atated  that  the  plaintiff  had  rappUed  goods  to  Blisabeth  S.  for  the  ram  of  16t, 
and  in  consideration  of  the  premises  and  of  the  swd  snm  being  unpaid,  E.  8.  afterwards  pro- 
mised to  pay  as  soon  as  it  was  in  her  power.  Averment,  that  tbongb  it  was  afterwards  in  her 
power,  she  refused.  The  proof  was,  that  the  goods  were  supplied  to  her  while  she  was  a  feme 
eoyerty  living  apart  from  her  husband,  and  that  she,  after  his  death,  promised  to  pay : 

Held,  that  as  the  price  of  the  goods  originally  constituted  a  debt  from  the  husband,  and  not  from 
the  defendant,  Uie  ground  of  the  supposed  moral  obUgation  on  which  the  assumpsit  proceeded 
was  not  properly  set  out  in  the  declaraUon,  and  therefore  the  plaintiff  could  not  recover. 

SembU,  that  a  moral  obligation  is  not  in  every  ease  a  sufficient  oonsideration  for  a  promise. 

Assumpsit  for  goods  sold  and  delivered.  The  fourth  count  stated  that  John 
Littlefield,  in  his  lifetime,  at  the  special  instance  and  request  of  the  defendant, 
had  supplied  and  deliyered  to  her  divers  goods  and  chattels  for  the  sum  of  16/. ; 
and,  thereupon,  in  consideration  of  the  premises,  and  of  the  said  sum  of  money 
heing  due  and  unpaid,  the  defendant,  after  the  death  of  the  said  John  Little- 
field,  undertook  and  promised  the  plaintiff  as  executrix  of  J.  L.,  to  pay  her  the 
said  sum  of  money  as  soon  as  it  was  in  her  ^the  defendant's)  power  so  to  do ; 
and,  although  afterwards,  to  wit,  on,  &c.,  at,  ^.,  it  was  in  her  power  to  pay  the 
said  sum,  yet  she  did  not  do  so.  Plea,  the  general  issue.  At  the  trial  before 
Gkselee,  J.,  at  the  last  assizes  for  Sussex,  it  appeared  that  the  action  was 
brought  to  recover  15/.  for  butcher's  meat  supplied  by  the  testator  to  the 
defendant,  for  her  own  use,  between  September  1825  and  March  1826.  During 
that  time  the  defendant  was  a  married  woman,  but  her  husband  was  abroad. 
After  his  death  she  promised  to  pay  the  debt  when  it  should  be  in  her  power, 
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and  her  ability  to  pay  was  proved  at  the  trial.    The  learned  Judge  held,  thai 
the  defendant  having  been  a  feme  covert  at  the  time  when  the  goods  were  sap- 
plied,  her  husband  was  originally  liable,  and,  consequently,  there  was  no  consi* 
deration  for  the  promise  *decl«red  upon.     The  plaintiff  was  therefore  Mra 
nonsuited.    Hutchinaon  on  a  former  day  in  this  term  moved  to  set  aside  ^ 
the  nonsuit,  and  to  enter  a  verdict  for  the  plaintiff  on  the  fourth  count;  on  ihe 
ffround  that,  the  goods  having  been  supplied  to  the  defendant  while  she  via 
uving  separate  from  her  husband,  she  was  under  a  moral  obligation  to  paj  for 
them,  and  such  obligation  was  a  sufficient  consideration  for  a  subacauent  pro- 
mise.    It  was  not  neoessaiy  that  there  should  have  been  an  antecedent  legd 
obligation.    Barnes  v.  Hedley,  2  Taunt  184,  Lee  v.  Muggeridge,  5  Taunt  36. 

Owr,  adv.  mU. 
Lord  Tentsrden,  G.  J.,  now  delivered  the  judgment  of  the  Court  The 
fourth  count  of  the  dechuration  states,  that  the  testator  had,  at  the  request  of 
the  defendant,  supplied  her  with  goods,  and  that  in  consideration  of  the  pre- 
mises, and  of  the  price  of  the  goods  being  due  a^d  unpaid,  the  defendant  pro- 
mised. Now,  that  is  in  substance  an  allegation  (hat  those  sums  were  due  from 
her,  and  the  plaintiff  failed  in  proof  of  that  allegation,  because  it  appeared  that 
the  goods  were  supplied  to  her  whilst  her  husband  was  living,  so  that  the  price 
constituted  a  debt  due  from  him.  We  are,  therefore,  of  opinion  that  the  decla- 
ration was  not  supported  by  the  proof,  and  that  the  nonsuit  was  right.  Li  Lee 
v.  Muggeridge,  5  Taunt.  36,  all  the  circumstances  which  showed  that  the  money 
was,  in  conscience,  due  from  the  defendant,  were  correctly  set  forth  in  the  decla- 
ration. It  there  appeared  upon  the  record,  that  the  money  was  lent  to  her, 
though  paid  to  her  son-in-law,  while  she  was  a  married  woman,  and  that  after 
her  husband's  death,  she,  knowins  aU  the  ♦circumstances,  promised  that  rMio 
her  executor  should  pay  the  sum  due  on  the  bond.  I  must  also  observe,  ^ 
that  the  doctrine  that  a  moral  obligation  is  a  sufficient  consideration  for  a  subee- 
quent  promise,  is  one  which  should  be  received  with  some  limitation,  (a) 

Rule  refused. 

» 

(a)  See  the  note  on  Wennell  v.  Adney,  8  B.  Jb  P.  249,  and  2  Wmt.  Sannd.  137  d,  note  ((). 


The  KING  v.  The  Inhabitants  of  LANCASHIRB.    Nov.  4. 

By  the  statate  48  0.  3,  o.  69,  t.  b,  no  bridge  thereafter  to  be  ereeted  or  bvUt,  is  to  be  rei 

at  the  expense  of  the  oonntj,  nnlese  erected  under  the  direction  of  the  connty  ennreyor,  le. 

This  applies  onlj  to  bridges  newly  bttilt>  not  to  a  bridge  merely  widened  or  repatrsd  einee  the 

passing  of  the  act 
Trustees  under  a  turnpike  act  baring  built  a  bridge  across  a  stream,  where  a  onlrert  would  have 

been  snflloienty  but  a  bridge  is  better  for  the  public,  the  county  cannot  reftise  to  repair  such 

bridge  on  the  ground  that  it  was  not  absolutely  neoessaiy. 

Indicpmsnt  for  not  repairing  Leigh  Bridge,  situate  in  the  highway  from 
Manchester  to  Wilmslow.  Plea,  not  railty.  At  the  trial  before  Parke,  J.,  at 
the  Lancaster  summer  assizes,  1881,  it  appeared  that  the  bridge,  which  was  ft 
^rriage  bridge,  had  been  widened  subsequently  to  the  passing  of  the  statute  48 
^3,  c.  69,  by  the  trustees  of  the  turnpike  road  between  Manchester  and 
Wilmslow.  The  bridge  was  originally  built  by  them ;  but  had  not  before  been 
chargeable  to  the  cou^y.  The  statutes  under  which  they  acted  gave  them  i 
discretionafy  power  to  erect  bridges;  and  the  funds  of  the  trust  were  made 
applicable  to  the  repairs.  The  public  had  used  the  bridge  in  its  present  state 
for  a  number  of  years.  It  was  urged  on  behalf  of  the  defendants,  that  the  alte- 
mion  m  the  width  of  the  bridge  rendered  it  a  new  bridge,  and  consequeDtly 
Jrought  It  within  the  fifth  section  of  48  G.  8,  c.  59,  which  ezempta  countia 
nom  repairing  bridges  erected  after  the  passing  of  the  act,  unless  built  under 
uie  oirection  of  the  county  surveyor,  or  a  person  appointed  by  the  justices  at 
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^g-.^^  *Se88iotts:(a)  Asd  that  this  stnietare;  not  haying  been  made  nnder  Buoh 
^  direction,  was  not  repairable  by  the  inhabitants.  The  learned  judge 
feaenred  the  point;  and  the  jury,  in  answer  to  questions  proposed  by  him  in  his 
snmmiBg-up,  fbond,  that  it  was  necessary  to  have  a  bridge  or  culvert  for  the 
passage  of  a  stream  at  the  place  in  question ;  that  a  bridge  was  better  for  the 
public ;  but  that  a  culvert  would  suffice,  and  would  be  beneficial.  A  verdict  of 
guilty  having  been  taken, 

Siarkie  now  moved  for  a  rule  to  show  cause  why  a  verdict  of  acquittal  should 
not  be  entered.  This  is,  substantially,  a  bridge  erected  since  the  passing  of  the 
act  43  G.-  3,  c  59.  It  cannot  be  said  that  thiM  bridge^  which  the  county  is 
called  upon  to  repair,  existed  at  that  time.  The  inhabitants  of  a  county  are  not 
obliged  to  widen  a  bridge;  Rex  v.  The  Inhabitants  of  Devon,  4  B.  &  G.  670. 
In  that  case  the  widening  is,  by  two  of  the  judges,  put  upon  the  same  footing 
as  the  making  of  a  new  bridge.  Bayley,  J.,  says  there,  ''  I  am  of  opinion,  that 
*ft1  ^1  ^  ^  county  is  not  bound  to  make  a  bridge,  it  is  not  bound  to  widen  *one : 
^  quoad  the  addition,  that  would  be  a  making;  because  the  addition  beyond 
the  existing  width,  would  be  pro  tanto  a  new  bri<^.''  But  further,  it  has  been 
found  by  the  jury  that  a  culvert  in  this  place  would  have  been  sufficient.  Evi- 
dence was  nven  at  the  trial  ^t  it  would  have  been  equally  beneficial  with  a 
bridge ;  and,  at  all  events,  the  oounty  ought  not  to  be  put  to  the  exp^ise  of 
doing  more  than  is  necessary  for  the  public  use.  No  argument  can  be  drawn 
from  the  acquiescence  of  the  inhabitants  in  the  construction  of  a  bridge ;  for 
that  was  done  under  the  powers  granted  by  the  local  act;  they  oould  not  there- 
fore interim.  [Lord  Tbntssden,  0.  J.  Nor  could  they,  if  an  individual  had 
built  it.]  If  an  individual  erects  an  unnecessary  bridge,  it  may  be  indicted  as 
a  nuisance.  Rex  v.  The  West  Riding  of  Yorkshire,  2  East,  342.  [Lord  Ten- 
TXRDEN,  0.  J.  The  words  of  Lord  BUenborough  there  are,  <<  If  it  be  built  in 
a  slight  or  incommodious  manner,  no  person  can,  at  his  choice,  impose  such  a 
burden  on  the  oounty ;  and  it  may  be  tapeated  altogether  as  a  nuisance,  and 
indicted  as  such."] 

Lord  TxMTKBDKiv,  G.  J.  On  the  point  reserved  in  this  ease,  I  am  of  opinion 
that  the  defisudants  ave  not  entitled  to  a  verdict.  Before  the  statute  48  0. 3,  c. 
59,  the  county  was  obliged  to  repair  bridges  by  whomsoever  built,  if  they  were 
beneficial  to  the  public.  The  fifth  section  of  the  aet  was  framed  for  the  more 
dearly  asoertaaning  the  description  of  bridges  tiiiereafker  to  be  erected,  which 
inhabitants  of  counties  should  be  bound  to  repair  and  maintain :  and  it  provides 
^^1&]  *'  ^^  ^^  bridge  hereafter  to  be  erected  or  built  in  any  county,"  ^shall 
^  be  repairable  at  the  expense  of  the  inhabitants,  unless  erected  under  such 
superintendence  as  is  there  pointed  out.  But  the  case  of  a  bridge  widened,  as  in 
the  present  instance,  appears  not  to  have  occurred  to  the  legislature ;  at  all 
events,  it  is  not  within  the  words  of  the  section.  As  to  the  special  finding  of  the 
jury,  it  may  be,  that  some  persons  thought  a  culvert  as  beneficial  to  the  public 
as  a  bridge,  but  the  jury  thought  a  bridge  was  better,  and  that  being  their 
opinion,  I  think  the  verdict  was  right. 

LiTTLEBALK,  J.  I  think  the  act  43  O.  3,  c.  59,  s.  5,  does  not  apply  to  this 
ease.  The  bridge  existed  and  was  used  by  the  public  before  the  passing  of  the 
act,  and  the  county  were  at  that  time  liable  to  repair  it.  The  trustees  widened 
it  after  the  act  came  in  force,  but  it  continued  the  same  bridge.  The  statute 
only  applies  to  bridges  newly  erected  after  its  passing.     As  to  the  other  point,  if 

(a)  The  words  of  the  ttatvte  i.  5,  wn,  ''And  for  the  mors  elearly  aseertalning  the  deecription 
of  bridges  hereafter  to  be  erected,  which  inhabitants  of  counties  shall  and  may  be  bound  or  liable 
to  i«pair  and  main  tain,  be  it  further  enacted,  that  no  bridge  hereafter  to  be  erected  or  bnilt  la 
sa/  county,  by  or  at  the  expense  of  any  individual  or  nriTate  person  or  persons,  body  politic  or 
corporate,  shall  be  deemed  or  taken  to  be  a  county  bridge,  or  a  bridge  which  the  inhabitants  of 
any  county  shall  be  compellable  or  liable  to  maintain  or  repair,  unless  such  bridge  shall  be  erected 
inasubetanttal  and  commoduras  manner,  under  the  direction  or  to  the  satisfaction  of  the  county  sur* 
reyor,  or  person  appointed  by  the  justices  of  the  peace  at  their  general  quarter  sessions  assembled^ 
or  by  the  justices  of  the  peace  of  the  county  of  Lancaster,  at  their  annual  general  sessions:  and 
which  rarreyor,  or  person  so  appointed,  is  hereby  required  to  superintend  and  inspect  the  ereotioa 
$(  aach  bridge^  whin  theimato  loquested  by  tbe  party  or  parties  dmdioua  of  oreoting  the  same^ 
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the  jniy  were  of  opinion  that  a  bridge  was  better  than  a  ealrerty  I  think  the 
Tordict  was  proper. 

Parke,  J.  I  am  also  of  opinion,  that  the  statnte  applies  only  to  new  bridges, 
and  not  to  those  repaired  or  widened.  As  to  the  oomparatiye  adYantages  of  a 
bridge  or  a  culvert,  I  think  the  juiy  came  to  a  right  conclusion  on  the  eyidence, 
and  that  the  Tcrdict  ought  not  now  to  be  disturbed. 

Taunton,  J.  I  am  of  the  same  opinion.  The  enlargement  of  the  bridge  did 
not  destroy  its  identity.    It  was  the  same  bridge,  though  wider. 

Rule  refused. 


*MOORE  V.  ROBINSON.    Nov.  5.  [*81T 

A  muter  of  a  fly-boftty  who  ia  hired  by  a  eanal  oompan  j  at  weekly  wagei,  may  mainlaip  trespiH 
for  cattiDg  a  rope  fastened  to  the  Teeeel,  whereby  it  was  being  towed  along  an  inland  nanga- 
tion,  although  Uie  yessel  and  the  rope  were  the  property  of  the  oompany. 

Trespass  for  cutting  a  rope  of  the  plaintiff,  fastened  to  a  Teasel  of  the  pkin- 
tiff,  for  the  purpose  of  haulmg  and  towing  the  same,  and  by  which  the  said 
vessel  was  haul^  and  towed  along  the  river  Aire.  Plea,  not  guilty,  and  a  justi- 
fication. At  the  trial  before  Fkrke,  J.,  at  the  last  Summer  assises  for  Yorkshire, 
it  appeared  that  the  rope  in  question  was  part  of  the  tackle  belonging  to  a  fly- 
boat  which  plied  on  the  Aire  and  Galder  navigation,  and  was  the  property  of 
that  narigation  company ;  and  that  ihe  plaintiff  was  employed  by  the  compuy 
to  navigate  the  boat  at  weekly  wages,  and  had  a  mate  under  him  in  the  manage- 
ment of  the  boat,  whom  he  hired  and  paid.  It  was  objected  that  the  plain^ 
had  not  such  an  interest  in  the  boat  and  its  tackle  as  would  enable  him  to  main- 
tain trespass.  But  the  case  of  Pitts  v.  Gaince,  1  Salk.  10,  was  cited,  where 
Lord  Holt  said,  that  the  master  of  a  ship  might  maintain  trespass,  as  the  bailiff 
of  goods  miffht.  The  learned  Judge  allowed  the  trial  to  proceed,  giving  the 
defendant  liberty  to  move  to  enter  a  nonsuit,  and  the  jury  found  a  verdict  for 
the  plaintiff. 

Blackbume  moved  accordingly  to  enter  a  nonsuit.  Pitts  v,  Oaince  is  diatin* 
guishable  from  the  present  case,  because  there  Lord  Holt  was  speaking  of  the 
master  of  a  ship,  laden,  and  ready  to  sail  for  Dantaick.  It  may  be  neeessan 
that  the  master  of  a  vessel  navigating  to  foreign  parts  should  have  such  M 
powers  and  Authority  as  may  confer  upon  him  a  possessory  interest  m-^^ 
therein.  But  that  is  not  so  in  the  case  of  a  mere  boat  plying  on  a  canal,  ^ 
where  there  does  not  exist  such  a  necessity.  [Littledale,  J.  Gould  the 
master  of  a  vessel  employed  in  the  coasting  trade  maintain  trespass  ?]  It  may 
be  difficult  to  draw  the  exact  line.  Here,  however,  the  plaintiff  was  but  a  mere 
servant,  like  the  carter  who  drives  a  cart. 

Per  Curiam,     The  plaintiff  was  intrusted  with  the  management  of  the  vessel, 
and  had  a  person  under  him.    The  cases  are  not  distinguishable. 

Bulereinsei 


The  KING  t^.  The  Justices  of  MIDDLESEX.    Kov.  16. 

Where  two  acte  of  parliamenty  which  passed  daring  the  same  session  and  were  to  eome  ioto 
operation  the  same  day,  are  repugnant  to  eaeh  other,  that  which  last  reoeired  the  iojr«l  snest 
must  prevail,  and  be  oonsidered  pro  tanto  a  repeal  of  the  other. 

Before  the  statute  10  G.  4,  c.  ci.,  the  highways  of  St.  James's,  ClerkeDWcfl, 
were  by  certain  local  acts  of  parliament  placed  under  the  management  of  trustees 
or  commissioners.  That  statute,  which  was  passed  to  amend  ^e  former  acts,  hy 
•ection  41  enacted,  that  from  and  after  the  commencement  of  that  act,  the  tntf- 
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tees  or  commissioners  of  the  tfumpike  roads  within  St.  James's,  Clerkcnwell; 
should  be  discharged  firom  the  repair  of  the  roads  lying  wholly  within  St. 
James's,  and  the  said  roads  should  from  thenceforth  cease  to  belong  to  the  said 
turnpike  roads,  or  to  be  under  the  control  or  management  of  the  said  trustees, 
and  should  from  time  to  time  thereafter  be  repaired,  maintained,  supported,  kept 
in  repair,  and  watered  W  the  commissioners  for  executing  the  said  recited  acts 
and  that  act.  The  act  10  G-.  4,  c.  ci.,  was  to  commence  and  take  effect  on  the 
*$^1Q1  ^^^  of  January,  *1830,  and  receiyed  the  royal  assent  on  the  1st  of  June, 
®^^J  1829.  By  s.  7  &  8  of  another  act  of  the  10  Gt,  4,  c.  lix.  (for  consoli- 
dating  the  trusts  of  the  turnpike  roads  near  the  metropolis,  north  of  the  Thames), 
which  receiyed  the  royal  assent  on  the  19th  of  June,  1829,  it  was  enacted,  that 
from  and  after  the  1st  of  January,  1880,  the  roads  therein  particularly  mentioned 
(including  the  roads  in  question)  should  cease  to  be  maintained  and  repaired, 
watched,  watered,  or  lighted  by  the  commissioners  then  acting,  and  should  from 
thenceforth  be  deemed  and  considered  to  be  common  highways,  and  should  from 
thenceforth  be  maintained,  repaired,  watched,  watered,  and  lighted  by  the  parishes 
in  which  the  same  were  respectiyely  situate,  by  the  respectiye  suryeyors  or  per- 
sons appointed  under  and  by  yirtue  of  the  general  act  of  the  13  G.  3,  c.  78. 
A  rule  nisi  haying  been  obtained  for  a  mandamus  directed  to  the  justices  of 
Middlesex,  commanding  them  to  appoint  a  suryeyor  of  the  highways  of  St. 
James's,  Clerkenwell,  pursuant  to  the  proyisions  of  the  13  G.  3,  c.  78, 

French,  on  a  former  day  in  this  term,  showed  cause.  The  question  is,  if  two 
eontradictory  acts  are  passed  in  the  same  session  of  parliament,  to  come  into 
operation  on  the  same  day,  which  is  to  take  effect  ?  The  time  at  which  the  royal 
assent  is  giyen  is  a  mere  accident.  In  the  absence  of  any  other  criterion,  the 
intention  of  the  legislature  must  decide ;  and  that  is  to  be  collected  from  a  com- 
pirison  of  the  statutes  themselyes,  and  a  consideration  of  the  objects  proposed 
bj  them,  and  of  the  manner  in  which  they  may  best  be  made  ayailable  for  the 
public  good.  (He  then  contended,  that  on  this  yiew  of  the  acts,  that  of  10  G.  4, 
c.  d.,  ought  to  preyail.) 

^goA-i  *^'  Pollock  and  Bodkin,  contrd.  The  two  acts  containing  opposite  pro- 
^  yisions,  that  which  last  received  the  royal  assent  must  be  considered 
as  yirtually  repealing  the  other.  In  the  Attomey-Oeneral  v.  The  Chelsea  Water 
Works  Company,  f^tzgibbon,  195  (cited  2  Dwams  on  Statutes,  675),  it  was  held 
by  all  the  Barons  of  the  Exchequer,  that  where  the  proyiso  of  an  act  of  parlia- 
ment is  directly  repugnant  to  the  purview,  the  proyiso  shall  stand,  and  be  a 
repeal  of  the  puryiew,  as  it  speaks  the  last  intention  of  the  makers ;  and  it  was 
compared  at  the  bar  to  a  will,  in  which  the  latter  part,  if  inconsistent  with  the 
former,  shall  supersede  and  revoke  it.  The  decision  there  was,  that  one  part  of 
the  same  act  may  yirtually  repeal  the  other ;  h  fortiori  a  subsequent  act,  passed 
in  the  same  session,  may  repeal  a  former.  ^French.  It  is  observed  in  2  Dwarris, 
672,  that  "  an  act  cannot  be  altered  or  repealed  in  the  same  session  in  which  it  is 
pissed,  unless  there  be  a  clause  inserted,  expressly  reserving  a  power  to  do  so.'' 
Fabke,  J.  No  authority  is  cited ;  though  the  practice  in  parliament  certainly 
is  as  there  stated.   Lord  Tenterden,  C.  J.  And  such  clauses  are  not  uncommon.] 

Our,  adv,  vulL 

Lord  Tenterden,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

We  are  of  opinion  that  this  rule  must  be  made  absolute.  It  was  obj^ted,  that 
by  the  local  act  of  the  10  G.  4,  c.  ci.,  s.  41,  the  roads  were  ''  to  be  repaired, 
maintained,  supported,  kept  in  repair,  and  watered,"  by  certain  commissioners, 
and  that  that  act  ought  to  prevail  although  another  act  (the  10  G.  4,  c.  lix.) 
^8211  P^*'^  ^subsequently,  but  in  the  same  session,  called  the  "  Metropolitar. 
-^  Road  Act,"  directs  Uiat  the  maintaining,  repairing,  watching,  watenog, 
and  lighting  of  the  roads  in  question  shall  be  by  the  parishes  in  which  the  same 
are  respectively  situate,  by  surveyors  appointed  pursuant  to  the  provisions  of  the 
statute  13  G.  3,  c.  78.  The  effect  of  that  enactment  therefore  is,  to  place  the 
repairing  of  the  same  roads  under  the  management  of  the  surveyors  of  the  high- 
ways.    And  in  that  respect,  those  acts  are  undoubtedly  repugnant  to  each  other. 
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As  to  repairing  the  ToadB,  we  are  therefore  of  opnuoa  tbat  tlie  act  wUdi  last 
receiyed  the  rojal  assent  must  prevail.  Our  decision  is  oonfonoable  vith  the 
doctrine  kid  down  in  the  Attorney-General  v.  The  Chelsea  Water  Wodu  Corn- 
pan  j  ;  there  it  was  resolved,  that  where  the  proviso  of  an  aot  of  parliament  is 
directly  repugnant  to  the  purview  of  it,  the  proviso  shall  stand,  and  be  held  m 
repeal  of  the  purview,  cw  it  tpeaJu  the  last  tnteiUian  of  the  makem»  At  ik^  time 
when  that  resoUtion  was  come  to,  if  two  acts  of  parUament,  passed  in  the  same 
session,  were  repugnant,  it  was  not  possible  to  know  which  of  them  received  the 
royal  assent  first,  mc  there  was  then  no  endorsement  on  the  roll,  of  the  day  on 
which  bills  received  the  royal  assent,  and  all  acts  passed  in  the  same  session  were 
considered  as  having  received  the  royal  assent  on  the  same  day,  and  were  referred 
to  the  first  day  of  the  session.  Now,  however,  it  is  known  on  what  day  each  bill 
receives  the  royal  assent,  it  being  provided  by  the  33  G.  3,  c.  13,  that  a  oertain 
parliamentary  officer  shall  endorse  on  every  aot  of  parliament ''  the  day,  month, 
and  year  when  the  same  shall  have  passed  and  shall  have  received  the  royal 
assent ;  and  such  endorsement  shall  be  taken  to  be  a  part  of  such  act,  and  to  be 
the  date  of  its  ^commencement,  where  no  other  commencement  shall  be  pMoo 
therein  provided/'  It  appears  that,  in  this  case,  the  metropolitan  act  ^ 
received  the  royal  assent  a  few  days  after  the  local  act,  and  consequently,  we  aie 
of  opinion  that  so  far  as  the  two  acts  are  contradictoiy  to  each  other,  the  metro- 
politan act^  which  last  received  the  royal  assent,  must  have  the  e£fect  of  repealiiig 
the  other.    The  rule^  therefore,  for  a  mandamus  must  be  made  absolute. 

Bule  absolute. 


WILLIAM  ROSE  and  EDWARD  8HEATE  WHITE  v.  COSNELIUS 
POULTQN  and  Others,  Executors  of  JOSEPH  POULTON.    Nw.  11. 

]fy  aa  indentara  between  A.,  and  B.  and  bis  wife,  and  G.  of  one  part,  and  D.,  and  E.  and  IM 
•ame  C.  of  another  part,  it  was  reoited,  that  F.,  also  party  to  the  deed,  bad  requested  to  bare  a 
Mrtain  farm  giTon  up  to  bin,  in  whiob  B/s  wife  was  ioterested,  be  F.  s^^^S  svelias,  oaiae^^ 
the  said  D.,  E.,  and  C,  for  payment  of  an  annuity  to  B/s  wife ;  and  it  was  thereupon  witaesssd 
that,  in  consideration  of  the  ooyenants  thereinafter  entered  into  by  A.^  B.  and  bis  wife,  and  Cp 
and  of  10*.,  the  said  D.,  B.,  and  C,  and  each  and  every  of  them,  covenanted  with  A.,  B.  and  Uf 
wife,  and  G.  to  pay  the  annuity.  There  foUowed  oovenants  by  A.,  B.  for  himself  and  his  wiffb 
and  G.,  severally,  for  quiet  enjoyment^  and  for  exAcutiuK  fip  assignment  to  F.  when  required 
The  deed  was  signed  and  sealed  by  B.,  B.,  and  C.,  and  by  F.,  but  not  by  As  or  B.  In  an  action 
brought  by  A.  and  B.  after  the  death  of  G.  for  breach  of  the  covenant  to  pay  the  aaanity: 
Held, 

First,  that  the  omission  of  A.  and  B.  to  exeoute  the  deed  did  not  disable  them  from  suing  npoo 
it;  that  such  omission  did  not  amount  to  a  total  failure  of  consideration  for  the  covenant  soed 
upon  (supposing  such  total  failure  to  be  an  answer  to  the  action),  and  that  the  covenant  to  psf 
the  annuity,  and  those  for  quiet  enjoyment  and  for  assigning,  were  not  mutual  and  dcpendest 

Secondly,  that  at  least  after  G.'s  death,  A.  and  B.  might  sue  J>,*b  executors  (D.  and  E.  being  slao 
dead)  for  non-payment  of  the  annuity,  though  the  covenant  for  such  payment  was  entered  inte 
both  by  and  to  G. 

The  plaintiffs  declared  in  covenant  upon  an  indenture  made  between  Charles 
Stevens,  of  the  first  part ;  Joseph  Poulton,  the  testator,  Charles  Poulton,  since 
deceased,  and  James  Gurney,  since  deceased,  of  the  second  part ;  and  William 
Kose,  on6  of  plaiQti£E»,  Frances  Rose  rlate  Stevens),  his  wife,  since  deceased, 
Edward  Sheate  White,  the  other  plaintiff,  and  the  said  James  Gurney,  of  the 
third  part ;  which  indenture,  sealed  with  the  seals  of  Charles  Stevens,  and  of 
Joseph  and  Charles  Poulton  and  ''^ James  Gurney,  the  plaintiffs  brought  ^^23 
into  court :  and  the  declaration  stated  that  by  the  said  indenture  the  said  1- 
Joseph  and  Charles  Poulton,  andy  it  locu  therein  alleged,  the  said  James  Gurney, 
all  since  deceased,  at  the  request  of  the  said  Charles  Stevens  (testified  by  his 
becoming  a  party  to  the  instrument),  did,  and  each  and  every  of  them,  did 
covenant  to  and  with  the  plaintiffs  and  the  said  Francis  Rose,  and.  it  was  in  As 
taid  indenture  alleged,  the  said  James  Gurney,  that  Stevens  snould  pay  aa 
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moniiity  to  William  and  Frances  Bose  half-yearly,  daring  the  life  of  Francesi 
and  should  make  a  certain  proportional  payment,  in  respect  of  such  annuityi  to 
William  Rose,  if  he  sarYiYed  Frances,  and  she  died  during  the  half  year. 
Breach,  non-payment  of  the  annnity  and  of  the  proportional  sum  after  the 
death  of  Frances.  The  defendants,  after  praying  oyer  of  the  deed,  which  was 
accordingly  set  out,  pleaded  scTerai  pleas,  averring  that  the  nlainti^  Rose  and 
White  never  executed,  nor  did  either  of  them  ever  execute  the  supposed  inden- 
ture or  any  counterpart  thereof;  and  as  a  further  plea,  that  James  Gumey  in 
the  indenture  describiMl  as  of  the  second  part,  and  James  Oumey  therein  descrihed 
as  of  the  third  part,  were  one  and  the  same  person ;  and  that  the  said  James 
Gumey  did,  in  the  lifetime  (^  all  the  parties,  execute,  seal,  and  deliver  the  said 
indenture,  and  become  a  party  thereto.  To  these  pleas  there  was  a  general 
demurrer.    Joinder  in  demurrer. 

The  indenture  set  out  on  oyer  recited  the  will  of  Thomas  Stevens,  the 
first  husband  of  the  said  Frances  Rose,  whereby  he  bequeathed  the  stock, 
crops,  &c.,  of  a  certain  farm  holden  by  him,  to  the  said  Frances,  the  said 
Edward  Sheate  White,  and   the  said  James  Oumey  (whom  he   appointed 
his  executrix  and  executors),  in  trust  that  White  and  Gumey  should  permit 
*8241  -^^^^^^'^  ^  *hold  and  enjoy  the  same  as  in  the  will  was  directed ;  and 
-^  there  was  a  codicil,  also  set  out,  directing  that  if  Frances  should  marry 
again,  she  should  immediately  give  up  the  farm  to  the  testator's  son,  the  said 
Charles  Stevens,  on  the  terms,  and  provided,  that  he  should  secure  to  her  an 
annuity  of  20/.  during  her  life,  and  give  security  to  the  trustees  for  payment  of 
eertain  legacies  left  in  the  will.     It  was  then  further  recited  that  the  said 
Frances  had,  since  the  testator's  death,  intermarried  with  the  said  William  Rose, 
and  that  Charles  Stevens,  the  son,  had  thereupon  requested  Rose  and  his  wife, 
and  the  said  E.  S.  White  and  James  Gumey,  to  surrender  the  farm  to  him,  upon 
Joseph  iind  Charles  Poulton  and  James  Gumey  becoming  sureties  to  them  for 
the  payment  of  the  annuity  and  fulfilment  of  the  other  terms  of  the  will ;  to 
which  request  they  the  said  W.  Rose  and  Francep  his  wife,  E.  S.  White  and 
James  Gumey,  "  had  mutually  consented  and  agreed."     And  it  was  therefore 
witnessed  by  the  said  indenture  that  '<  in  oonsiderotioii  of  the  covenants  therein- 
after entered  into  by  the  said  William  Rose  and  Frances  his  wife,  E.  S.  White 
anil  James  Gumey,  and  in  further  consideratiott  of  the  sum  of  ten  shillinjra"  by 
thorn  or  one  of  them  paid  to  each  of  them  the  said  Joseph  Poulton,  Charles 
Poulton,  and  James  Gumey,  the  receipt  of  which  they  re8|>ectively  acknow- 
leilged,  they  the  said  J.  and  C.  Poulton  and  James  Gumey,  at  the  request  of  the 
said  Charles  Stevens,  testified  by  his  executing  the  indenture,  did,  and  each  and 
every  of  them  did  covenant  to  and  with  Rose  and  his  wife,  White,  and  James 
Gumey,  and  each  of  them,  that  Stevens  should  pay  the  said  annuity  of  20/.  to 
Rose  and  his  wife,  and  a  proportional  sum  to  Rose  in  case  of  his  wife's  dying  in 
^of:-|  the  course  of  the  half  year,  and  his  surviving  *her,  and  should  also  fulfil 
^  the  other  directions  of  the  will.     It  was  further  witnessed  that  Rose  for 
himself  and  his  wife,  and  also  E.  S.  White  and  James  Gumey,  each  and  every 
of  them  for  himself  only,  did  covenant  to  and  with  Charles  Stevens,  and  to  and 
with  J.  and  C.  Poulton,  and  James  Gumey,  that  Stevens  should  quietly  enjoy 
the  fifcrm,  &c.,  witiiout  intenruption  from  Rose  and  his  wife,  White  and  James 
Guraev,  or  any  or  either  of  them,  or  any  claiming  under  them,  and  that  Rose 
and  his  wife,  White  and  James  Gumey,  would  execute  an  assignment  of  the 
lease  to  Stevens  when  required.     The  deed  was  signed  and  sealed  by  Charles 
Stevens,  J.  and  C.  Poulton,  and  James  Gumey,  but  by  no  other  person. 

/?.  Bayfy  in  support  of  the  demurrer.  It  is  no  objection  to  the  right  of  the 
plaintifis  to  recover,  that  they  did  not  execute  the  deed.  "  If  one  party  executes 
his  part  of  an  indenture,  it  shall  be  his  deed,  though  the  other  does  not  execute 
his  part.''  Com.  Dig.  /\n^,  ^C)  2.  Parties  named  with  others  in  a  covenant  as 
covenantees,  althou^  they  did  not  seal,  may  join  in  an  action,  Yornon  v.  JefferySy 
2  Stra.  1146;  and  those  who  may,  must  join,  Petrie  v.  Bury,  S  B.  &  C  36$. 
(Here  he  was  stopped  by  the  Court.) 
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Rickou'cU,  eontrd.  The  coTenanta  by  Joseph  and  Charles  Poalton  and  James 
Gomey,  were  in  consideration  of  the  coyenants  after  mentioned,  whidi  were  to 
be  entered  into  by  William  and  Francis  Rose,  White,  and  Gnmey,  for  secariog 
possession  of  the  farm  to  Sterens.  Those  covenants  never  having  been  entered 
into,  the  consideration  fails ;  and  it  is  laid  down  in  Com.  Dig.  C6venantj{Y)j 
that  ^^  K  the  foundation  of  Uie  covenant  fails,  the  covenant  also  fisdls :  as,  if  a 
lease  be  ^agreed  on  and  the  lessee  executes  his  part,  but  the  lessor  does  r«;^9g 
not  execute  his  part,  whereby  there  is  not  any  lease ;  the  covenants  in  ^  "^^ 
the  indenture  sealed  by  the  lessee,  and  also  the  bond  for  performance  of  cove- 
nants, are  void ;"  to  which  point  Soprani  v.  Skurro,  Yelv.  18,  is  cited,  and  that 
case  was  recognised  in  Capenhurst  v.  Capen  hurst,  Sir  T.  Bay.  27.  In  Glaze- 
brook  t^.  Woodrow,  8  T.  R.  866,  the  plaintiff  covenanted  to  convey  his  propertj 
in  a  school-house  to  the  defendant  on  or  before  the  1st  of  August,  1797,  and  to 
surrender  the  same  on  or  before  the  24th  of  June,  1796,  and  in  consideration 
thereof,  the  defendant  covenanted  to  pay  him  120/.  on  or  before  the  said  Ist  of 
August.  The  plaintiff  sued  the  defendant  for  non-payment  of  the  money,  but  it 
appearing  that  the  plaintiff  himself  had  not  executed  a  conveyance  of  the  pro- 
perty (though  he  had  delivered  possession),  it  was  held  that  he  could  not  reeo?er. 
Bo  here,  the  parties  whom  the  defendant  represents,  entered  into  a  covenant  for 
payment  of  an  annuity,  but  nothing  has  been  executed  by  the  other  parties  to 
give  him  a  cross-remedy  for  any  failure  in  what  was  to  be  performed  by  them. 
It  is  not  even  averred  in  the  declaration  that  Stevens  had  possession  of  the  pro< 
perty,  or  derived  any  benefit  whatever  from  the  deed.  It  may  be  that  Rose  and 
White  refused  to  execute  the  deed ;  and,  in  such  a  case,  the  Court  would  surely 
QOt  enforce  it  in  their  favour  a^inst  the  other  parties. 

The  other  objection  is,  that  James  Gumey,  who  is  one  of  the  covenantors  ia 
this  deed,  is  also  a  covenantee :  and  it  is  well  established  that  a  man  cannot  sue 
himself,  Moffat  v.  Van  Millingen,  2  B.  &  P.  124,  n.  (c),  Bosanquet  v.  Wray,  6 
Tftunt.  597.    It  is  true,  Gumey  is  dead,  but  that  can  *make  no  difference,  pg^^ 
This  deed  was  to  secure  an  annuity  for  the  life  of  Frances  Rose;  its  *-    " 
validity,  or  capability  of  being  enforced,  cannot  have  been  meant  to  depend  on 
the  life  of  any  of  the  other  parties.     [Lord  Tentebden,  C.  J.   The  covenant  is 
joint  and  sevotJ.    Why  should  not  any  of  the  covenantees  sue  alone  ?    ParkE| 
J.     Or  all  the  covenantees  sue  a  single  covenantor  ?]     De  Tastet  v.  Shaw,  1  B. 
&  A.  664,  is  an  authority  against  sucn  an  action.    [Parke,  J.   There  the  ooto- 
nantees  were  jointly  interested.     If  in  that  case  a  surety  had  been  introduced, 
who  had  bound  himself  jointly  and  severally  with  the  covenantor,  the  question 
would  have  been  like  the  present.]    Even  in  such  a  case,  if  one  covenantor  were 
sued  and  compelled  to  pay  damages,  he  would  be  entitled  to  contribution  from 
the  others :  so  that  a  covenantee,  situated  as  Gumey  was  here,  would,  on  the 
one  hand,  be  suing  a  party  who  was  surety  together  with  himself,  and  on  the 
other,  would  be  lii^le  to  such  surety  for  contribution.     And  this  was  a  reason 
assigned,  in  Teague  v,  Hubbard,  8  B.  &  C.  345,  for  the  judgment  of  the  Court, 
that  an  endorsee,  member  of  a  company,  could  not  recover  upon  bills  of  ezcbange 
against  the  drawer,  who  was  also  a  member.     It  cannot  be  argued  that  the 
plaintiffs,  by  rejecting  Gumey  as  a  covenantor,  could  deprive  the  other  parties 
of  their  right  to  contribution  frt)m  him.    It  is  true,  Gurnev  is  now  dead,  but  the 
argument  on  the  other  side,  if  maintainable,  must  go  the  whole  length  of  shoviug 
that,  even  in  his  lifetime,  his  covenant  might  have  been  left  out  of  consideration. 
rpABKE,  J.  If  this  could  *n'ot  be  done  in  his  lifetime,  it  does  not  follow  m^j^ 
that  it  might  not  after  his  death,  Richards  v,  Richards,  antd,  447.]        .  *- 

R,  Bayly ^  in  reply.  It  is  tme,  as  laid  down  in  the  cases  which  have  been 
cited,  that  a  man  cannot  sue  himself.  But  neither  can  he  covenant  with  him- 
self; and,  therefore,  the  supposed  covenant  to  which  Gumey  is  a  party  migh^ 
be  treated  as  a  nullity  as  &r  as  he  was  concerned.  The  declaration  meets  thu 
view  of  the  case.  As  to  the  objection,  that  the  plaintiff  did  not  execute  the 
indenture,  the  consideration  for  the  present  covenant  is,  in  substance,  that  Bose 
and  his  wife,  White^  and  Gumey,  had  assented  to  Stevens's  request  to  hare  i^^ 
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Skrm  sarrendered  up  to  him.  It  is  a  past  eonBideTatioii ;  that  in  Glaxehrook  v, 
WoodroWy  8  T.  R.  366;  was  future,  and  neTor  took  effect;  and  there  is  the  same 
distinction  between  the  present  case  and  others  which  have  been  cited.  Any 
objection^  merely  founded  on  the  non-joinder  of  one  covenantee;  should  have 
been  taken  in  abatement. 

Lord  T£NT£RD£Ny  C.  J.  I  am  of  opinion  that  the  plaintiff  is  entitled  to 
judgment.  The  first  objectior  to  his  claim  is,  in  substance,  that  there  has  been 
a  f^ulure  of  consideration  foi  the  covenant  on  which  this  action  is  brought. 
"Whether  an  entire  fisdlure  of  consideration  will  in  all  cases  relieve  a  party  from 
the  obligation  of  his  deed,  it  is  not  necessary  at  present  to  inquire.  In  the  case 
of  a  lease  not  executed  by  the  lessor,  it  certainly  does,  because,  in  default  of 
such  execution,  there  is  no  lease.  But  here  the  whole  consideration  has  not 
^82Q1  ^»^^^-  *The  deed  set  out  on  oyer  recites,  that  Stevens  had  applied  to 
■^  Rose  and  his  wife,  White  and  Gumey,  to  surrender  the  farm  to  mm,  upon 
security  given  for  payment  of  the.  annuity,  and  that  they  had  consented  and 
agreed.  This  agreement  is,  in  fact,  part  of  the  consideration.  In  the  deed  it  is 
certainly  expressed,  that  the  covenants  made  by  the  Poultons,  together  with 
Gumey,  are  in  consideration  of  the  covenants  entered  into  by  Rose  and  his  wife^ 
White  and  Gumey,  and  of  10s.  It  would  have  been  more  artificial  to  say,  "  in 
consideration  of  Uie  premises,  and  of  10«.  '/\  but  the  meaning  is  clear.  The 
cases  cited,  in  which  covenants  have  been  entered  into  in  contemplation  of  a 
lease  to  be  granted,  do  not  apply :  here  the  covenantors  have  in  part  had  the 
benefit  of  the  consideration.  It  cannot  be  said  that  the  whole  has  failed,  be- 
cause  a  covenant  for  quiet  enjoyment  was  not  duly  executed.  Then  as  to  the 
second  point.  The  covenant  on  which  this  action  is  brought  was  made  to  Roso 
and  his  wife.  White  and  Gumey,  jointly  and  severally.  The  aption  is  brought 
by  Rose  and  White  jointly ;  they,  therefore,  treat  it  as  a  joint  covenant :  if  it 
were  several  they  could  not  sue  together.  But,  considering  the  covenant  as 
joint,  no  objection  arises  from  Gumey  having  been  a  party  to  it,  though  he  was 
also  a  covenantor.  His  death  removes  any  difficulty  as  to  contribution,  and 
leaves  no  incongmity  in  point  of  form.  The  case  is  not  so  strong  as  that  of 
Richards  v,  Richards,  ant^,  447 ',  for  it  was  held  there,  that  a  married  woman, 
to  whom  a  joint  and  several  note  had  been  given  by  her  husband  and  two  other 
persons,  might,  on  his  death,  sue  the  other  parties  upon  it;  and,  further,  that 
„eQo/\i  the  statute  of  ^limitations  did  not  begin  to  run  against  the  claim  till  after 
-*  the  husband  was  dead. 

Parkx,  J.  As  to  the  objection  that  the  covenantors  (with  the  exception  of 
Gumey)  never  executed  the  indenture ;  in  Clement  v.  Henley,  2  Roll.  Ab.  Faits, 
(F.)  2,  it  was  held  too  clear  for  argument,  that  if  an  indenture  of  charter  party 
is  made  between  A.  and  B.,  on  the  one  part,  and  C.  and  D.,  on  the  other,  and 
there  are  covenants  on  each  side,  and  A.  alone  seals  on  the  one  part,  and  C.  and 
D.  on  the  other,  but  it  is  expressed  throughout  the  indenture  that  A.  and  B. 
covenant  and  are  covenanted  with,  in  such  a  case  A.  and  B.  may  join  in  an  ac* 
lion  against  C.  and  D.  for  breach  of  one  of  the  covenants.  But  a  difficulty  is 
suggested  here,  because  the  covenant  sued  upon  is  made  in  consideration  of  the 
covenants  thereafter  entered  into  by  the  other  parties.  This,  however,  is  giving 
to  a  ^'  consideration''  the  effect  of  a  condition ;  an  operation  which  that  word 
clearly  ought  not  to  have.  In  actions  upon  instruments  under  seal,  the  consi- 
deration is  not  material ;  and,  at  all  events,  in  this  case,  it  has  not  totally  failed. 
If  the  present  objection  prevailed,  there  is  hardly  any  case  in  which  a  deed  is  set 
out  on  oyer,  where  the  plaintiff  could  succeed  if  he  did  not  distinctly  aver  that 
all  the  covenants  on  his  part  had  been  fulfilled.  With  regard  to  the  other  ob- 
jection ;  this  is  a  covenant  made  to  the  covenantees  jointly  and  severally.  The 
present  plaintiffs  and  Gumey  had,  in  fieust,  no  joint  interest  of  their  own :  if  they 
sued  together,  they  could  do  so  only  as  trustees  for  the  person  really  concerned  ; 

*8311  ^^  ^  ^^  *^^^  ^^  ^^^  ^^^^  ^^  action  might  not  have  been  brousht  by  tho 
-*  three  trustees  in  the  lifetime  of  Gumey.     But,  he  being  dead,  the  case 
fabs  within  the  authority  of  Richards  v.  Richards,  ant^,  447. 

2G 
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Tattnton,  J.  There  is  a  well  known  distinction  1>etween  cases  where  th* 
consideration  for  doing  a  thing  is  the  doing  of  some  other  thing,  and  where  it  u 
merely  the  covenanting  to  do  sach  thing.  Glazebrook  v.  Woodrow,  8  T.  R.  866, 
was  a  case  of  the  former  kind;  and  the  covenants  there  were  conridered  as 
mutnallj  dependent  But  in  this  indenture  the  covenantors  bind  themselyes  in 
eonsideration  of  the  covenants  thereinafter  entered  into  by  the  other  parties,  and 
of  ten  shillings.  The  "  covenants  thereinafter  entered  into''  were  not  a  concB- 
tion  precedent,  but  were  independent  covenants;  and  there  was  not  a  total 
fidlore  of  consideration ;  at  least  the  ten  shillings  were  received.  As  to  the 
second  point,  I  think  no  objection  arises  from  Oumey  being  one  of  the  cove- 
naatees.  Taking  the  covenant  as  one  made  to  them  jointly,  upon  his  death  the 
remedy  survives  to  the  other  two ;  and  there  is  then  no  incongruity  in  their 
availing  themselves  of  the  joint  remedy,  though  against  parties  with  wnom  Gnr- 
ney  joined  as  a  covenantor. 

rATTESON,  J.  I  am  of  opinion  that  there  was  not  a  total  failure  of  coti8i> 
deration  between  these  parties;  and  if  there  had  been,  the  cases  cited  on  that 
head  do  not  apply:  for  they  are  all  cases  in  which  a  lease  was  in  contem- 
plation, and  where,  in  consequence  of  the  non-execution,  the  relation  of  landlord 
and  tenant  never  was  ^created.  In  Olasebrook  v.  Woodrow  the  cove-  r*Q<Kt 
nants  were  mutual  and  dependent :  here  the  very  expression,  '^  in  oonsi-  >- 
deration  of  the  covenants  hereinafter  entered  into/'  excludes  the  supposition  that 
anythinff  fixture  was  in  contemplation,  on  which  the  performance  by  the  Pool- 
tons  and  Oumey  of  their  covenants  was  to  depend.  I  do  not  see,  therefore,  hoir 
it  is  possible  to  say  that  the  covenants  in  this  deed  were  mutual  and  dependent. 
On  the  other  point,  I  think  no  objection  arises  to  this  action  from  Oumey  having 
been  a  covenantor  as  well  as  covenantee,  for  the  reasons  already  ffiven. 

Judgment  for  the  plaintifiis. 


^JEFFERYS,  Oent.,  one,  Ac.,  v,  GURR,  Treasurer  of  the  Ouardians  [*833 

of  CHATHAM  Poor.     Nov.  11. 

B7  aa  met,  42  O.  3>  0.  5S,  for  enlarging  the  poor-hooM  of  the  parub  of  Chatham,  eertain  penoni 
therein  named,  an<i  their  Bacoessors,  were  appointed  gaardians  of  the  poor  in  C,  and  trastect 
for  patting  the  act  in  ezeontlon ;  and  in  onler  that  there  might  be  an  impartial  eneeMsioii  of 
gQwdiaae,  and  to  keep  ap  the  tpeoiAed  number,  it  was  provided,  that  eight  shonld  go  oat  of 
offloe  yearly,  and  that  the  parishioners  should  re-eleot  the  same  persons,  or  other  inhabiUnti 
of  the  parish  in  their  stead.  By  other  sections  the  guardians  were  empowered  to  raise  mosey 
by  mortgage  or  grant  of  annnity,  to  pnrebase  land,  and  to  take  a  eonyeyance  to  thenuelrfs 
and  their  sKcecMorf :  and  they  were  to  sae  and  be  sued  in  the  name  of  their  treaauer  for  tht 
time  being,  who  was  to  be  reimbursed  by  the  guardians  all  costs  and  damages  to  which  U 
should  be  put  as  plidntiff  or  defendant  in  such  action. 

A.  was  treasurer  to  the  said  guardians  under  the  prorisions  of  the  aet  from  1S05  tfll  1811,  sad 
firora  1811  to  1828. 

By  a  decree  of  the  Court  of  Chaneery  in  1808,  the  parish  of  C.  was  adjudged  to  he  entitlad,  ia 
respect  of  such  part  of  it  as  was  within  the  city  of  Rochester,  to  two  thirty-second  parts  of 
eertain  revenues  bequeathed  for  the  use  of  the  poor  of  that  city,  and  a  sum  of  1115(.  was  pai<i 
over  to  A.  as  such  treasurer,  on  that  aooount.  That  sum  he,  by  order  of  tiie  then  gvardisniy 
paid  over  to  them  in  1822,  and  they  implied  it  to  the  use  of  the  poor  of  the  whole  parish.  Oa 
the  petition  of  the  inhabitants  of  that  part  of  the  parish  which  was  within  the  city  of  Rochester, 
the  plaintiif,  after  he  ceased  to  be  treasurer,  was  ordered  by  the  Court  of  Chanceiy  to  pay  tb« 
above-mentioned  sum  which  he  had  received  as  treasurer,  into  Courts  in  order  that  it  might  be 
applied  to  the  exclusive  use  of  Chatham  intra.  He  aeeordingly  paid  the  amonst»  and  brooght 
an  action  against  the  guardians  to  recover  it : 

Held,  that  the  guardians  were,  for  the  purposes  of  suing  or  being  sued,  in  the  nature  of  a  eorp^ 
ntion,  and  that  A.  was  entitled  to  recover  in  an  action  against  the  now  treasurer  the  sum  paid 
by  him  into  the  Court  of  Chaneery,  as  money  paid  to  the  use  of  the  guardians. 

Assumpsit  for  money  lent  to  the  guardians  of  Chatham  poor  by  the  pbuDtiff; 
and  for  money  paid  for  their  use,  and  had  and  received  by  them  for  l^e  plaintiff'B 
nse.  Plea,  the  general  issue.  At  the  trial  before  Alexander,  C.  B.,  at  the  Spring 
awiies  for  the  county  of  Kent  1829,  a  verdict  was  entered  for  the  plaintiff  for  1115/. 
12*.  4d.,  subject  to  the  opinion  of  this  Court  on  the  following  case : — 
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11.  Wattoy  by  his  will,  dated  1579,  left  eertain  monejB  to  be  placed  out  at  interest 
by  the  mayor  and  citisens  of  Bodieeter,  and  the  interests  and  profits  to  be  employed 
for  the  support  and  augmentation  of  an  almshouse  then  erecting  in  that  city,  and 
^ooA-i  for  the  nK3eption  and  relief  of  *poor  travellers  in  the  said  house.     And 

^  further,  to  support  the  said  house,  and  to  purchase  stuff  to  set  the  poor 
of  the  city  to  work,  he  gave  the  mayor  and  citiiens  all  other  his  lands,  tenements, 
and  estates  for  ever.  The  reTenues  of  the  charity  having  increased,  the  parishes 
of  St.  Margaret  and  Strood,  which  were  partly  within  the  liberties  and  precincts 
of  Bochester,  in  the  year  1672  complained  in  Chancery  that  they  had  no  share 
of  Mr.  Watts's  charity,  and  upon  that  eomplaint,  were  adjudged  by  the  Court  to 
be  entitled  to  a  certain  share  of  toe  rents  and  profits  arising,  and  to  arise,  from 
the  said  estates.  In  1802,  an  act  of  parliament  was  passed  (42  Ot,  8,  c.  56| 
public  local  act),  for  the  better  relief  of  the  poor  of  the  pansh  of  Chatham,  which 
act  nominated  and  appointed  certain  persons  and  their  successors  (to  be  elected 
as  therein  mentioned),  guardians  of  the  poor  of  the  said  parish,  and  trustees 
for  putting  that  act  in  ezecntion.(a)  In  May  1805,  the  plaintiff  was  duly 
^ootr[  ^elected  treasurer  to  the  guardians  of  the  poor  pursuant  to  the  act,  and 
^^•J  continued  to  hold  that  office  till  the  1st  of  June,  1811.  In  May  1820 
*R^(n  ^^  ^'^  again  elected  ^treasurer,  and  he  continued  in  that  office  till  the 

^  24th  of  April,  1828,  when  he  resigned,  and  was  succeeded  by  the  defend* 
ant,  who,  at  the  time  when  this  action  was  brought,  continued  to  be  treturarer. 

• 

(a)  By  section  1,  the  perpetuJ  eimte  of  the  jMuiah  of  Chatham,  sneh  justioes  of  the  peace  for 
the  eoimty  of  Kent  as  should  be  resident  in  the  said  parish,  the  lord  or  lady  of  the  manor  and 
hundred  of  Chatham,  the  resident  oommissioner  of  his  Mi^estj's  dook-yard  in  the  said  parish,  the 
resident  storekeeper  of  his  Mi^esty's  ordnance,  the  high  constable  of  and  for  the  manor  and  hun- 
dred of  Chatham,  and  the  churchwardens  and  oTcrseers  of  the  poor  of  the  said  parish,  and  every 
and  each  of  them  respectirely  for  the  time  being,  and  twenty-four  other  persons  therein  named, 
and  their  successors  (to  be  elected  in  manner  thereinafter  mentioned),  were  nominated  and 
appointed  guardians  ox  the  poor  of  the  parish  of  Chatham,  and  trustees  for  putting  the  act  in 
execution. 

By  sectb  3,  that  there  might  be  an  impartial  suooesrion  of  guardians  chosen  out  of  the  inhabit- 
ants of  the  said  parish,  tatd  in  order  to  keep  up  the  number  of  twenty-four  (exclusiTc  of  the 
persons  who  were  to  be  guardians  in  right  of  their  office  or  staUon),  it  was  further  enacted,  that 
eight  should  go  out  yearly,  and  the  parishioners  should  either  re-elect  the  same  persons  or  other 
persona,  tnhahitants  of  the  parish,  in  their  stead,  who  should  be  Joined  with  the  remaining  gnar^ 
dians,  and  haTC  the  same  power  and  authori^. 

Sect.  4  proYided  for  supplying  vacancies  by  death  of  any  guardian  or  his  leaving  the  parish, 
Ac,  and  for  regulating  the  elections. 

By  sect.  8,  ail  messuages,  lands,  Ac,  goods,  chattels,  and  effects  which  the  minister,  church* 
wardens  and  orerseers,  or  other  persons  were  entitled  to  or  possessed  of  in  trust  for  the  parish- 
ioners for  the  use  of  the  poor,  were,  after  the  passing  of  that  act,  in  like  manner  to  be  possessed 
by  and  belong  to  the  guardians  upon  the  trusts  in  that  act  contained. 

By  seet.  9,  lands  and  money  coming  to  the  churchwardens  or  overseers,  or  to  trustees,  for  the 
use  of  the  poor,  by  any  will  or  deed,  were  to  be  conveyed,  assigned,  and  paid  to  the  guardians  or 
their  treasurer,  to  be  applied  '>  the  appointed  uses,  provided  that  the  guardians  might  permit  the 
then  trustees,  treasurers,  Ac,  m  continue  in  the  management  of  any  trust  estate  or  fund,  for  such 
time  as  the  guardians  and  their  successors  should  think  fit. 

By  sect.  18,  the  guardians  were  empowered  by  writing  under  their  hands  to  direct  the  treasurer 
from  time  to  time  to  pay  all  sums  of  money  by  him  received  on  account  of  the  poor's  rate,  or  on 
account  of  the  poor  of  ^e  said  parish,  and  applicable  to  the  relief  thereof,  to  such  persons  and  in 
such  manner  as  they  should  think  necessary  and  expedient  for  the  purposes  of  the  act;  and  the 
treasurer  was  auUiorised  and  required  to  pay  the  same  accordingly ;  which  sums  so  paid  should 
be  allowed  him  in  his  accounts. 

By  section  27,  the  g^nardiahs  were  authorized  to  purchase  lands,  not  exceeding  two  acres,  and 
to  take  a  conveyance  thereof  to  them  uid  their  successors,  and  to  erect  a  work-house  thereon. 

Beet.  28  enabled  them  to  take  grants  of  waste  lands  for  the  benefit  of  the  poor,  to  the  guardiaai 
and  their  successors  for  ever. 

And  by  sect.  32,  they  might  contract  (in  writing)  for  the  adding  to,  altering,  repairing,  or 
fomishing  any  poor-house  or  work-house  for  the  parish. 

By  sect.  36,  they  were  authorised  to  borrow  money  by  mortgage  of  the  before-mentioned  estatef 
snd  the  poor's  rates.  And  by  sect  37,  to  grant  annuities  for  the  purposee  mentioned  in  the  ac^ 
such  annuities  to  be  paid  out  of  the  rates  thereinbefore  mentioned. 

By  sect  39,  it  was  enacted,  that  the  guardians  might  sue  and  be  sued  in  the  name  of  their 
treasurer  for  the  time  being,  provided  that  every  such  treasurer,  in  whose  name  the  action  or 
suit  should  be  commenced,  prosecuted,  or  defended,  should  always  be  reimbursed  and  paid  out  of 
the  moneys  tc  be  received  by  the  guardians  by  virtue  of  that  act,  all  such  costs,  charges,  damageSp 
snd  expenses  as  he  should  be  put  to  or  become  chargeable  with  by  reason  of  his  being  so  nuuli 
pUintiif  or  defeadaiit 
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In  June  1808;  tlie  plaintiff^  pnrenant  to  tbe  resolution  and  order  in  wriUng 
of  the  then  guardians  of  the  poor,  and  as  their  treasurer  (he  also  acting  as  thdr 
solicitor  in  the  matter),  filed  an  information  in  Chancery  in  the  name  of  the 
then  Attorney-General  on  his,  the  plaintiff's,  relation  as  such  treasurer,  against 
the  mayor  and  citizens  of  Rochester,  and  the  churchwardens  and  overseers  of 
the  poor  of  the  parishes  of  St.  Nicholas,  St.  Margaret,  and  Strood,  praying  to 
participate  in  the  rents  and  profits  of  Watts's  charity  in  respect  of  so  much  of 
the  said  parish  of  Chatham  as  was  within  the  liberties,  &c.,  of  Rochester ;  and 
by  a  decree  thereupon  made,  the  parish  were  adjudged  to  be  entitled  to  two 
thirty-second  parts  of  the  aforesaid  rents  and  profits  \  and  by  two  orders  of  the 
yice-Chancellor  in  the  suit,  made  11th  of  March  and  27th  of  July,  1822,  the 
sums  of  6202.  18«.  and  494Z.  14«.  4<i.,  being  respectively  two  thirty-second  parts 
of  sums  accumulated  from  the  annual  revenues  of  the  charity,  were  ordered  to 
be  paid  to  the  treasurer  of  the  guardians  of  the  poor  of  the  parish  of  Chatham, 
the  former  sum  out  of  the  funds  then  in  court,  and  the  latter  out  of  the  funds 
then  in  the  hands  of  the  mayor  and  citizens.  The  plaintiff,  as  treasurer  of  the 
guardians,  received  the  sums  out  of  court,  and  ftt>m  the  mayor  and  citizens  of 
Rochester,  in  July  and  September  1822. 

In  October  1822  the  inhabitants  of  that  part  of  the  parish  of  Chatham  which 
lies  within  the  limits  of  the  city  of  Rochester,  and  is  called  Chatham  intra,  gare 
a  notice  *to  the  guardians  of  the  poor  of  the  parish  of  Chatham  for  the  v^qvi 
time  being,. and  the  plaintiff  as  their  treasurer,  to  apply  the  whole  of  the  '- 
moneys  received  and  to  be  received  by  them  in  respect  of  Watts's  charity  to  the 
exclusive  benefit  of  that  part  of  the  parish  of  Chatham  lying  within  Rochester, 
and  not  for  the  benefit  of  the  parish  at  large.     The  guardians,  at  a  meeting  held 
in  December  1822,  required  the  plaintiff  to  pay  over  to  them  the  sums  m  by 
him  received )  and  the  plaintiff  thereupon  apprised  them  of  the  notice  he  had 
received,  but  the  guardians  insisted  on  his  paying  over  the  moneys  as  required 
by  them.     The  plaintiff  then  requested  the  guardians,  in  case  of  his  paying  over 
the  moneys,  to  set  them  apart,  or  invest  them  as  thev  should  think  proper,  until 
the  question  of  their  application  should  be  settled ;  but  the  guardians  refused  to 
do  either,  and  made  an  order  upon  him  to  pay  the  moneys,  and  gave  him  a  dis- 
charge for  so  doing.     The  money  being  accordingly  paid  over  by  the  plaintiff  iQ 
the  guardians,  was  mixed  with  their  general  funas,  and  expended  in  the  general 
maintenance  of  the  poor  of  the  whole  parish  of  Chatham,  there  being  only  one 
workhouse,  and  one  fund  for  the  maintenance  of  the  poor.     The  whole  sum  was 
so  expended  within  a  few  months  after  payment  of  it  by  the  plaintiff,  the  trn^* 
tees  judging  that  they  could  not  legally  make  a  rate  upon  the  inhabitants  with 
such  a  balance  in  their  hands.     On  the  14th  of  May,  1823,  certain  inhabitants 
of  Chatham  intrd.  petitioned  the  Chancellor  to  declare  that  the  two  thirty-second 
parts  of  the  yearly  produce  of  Watts's  charity  ought  to  be  applied  to  the  benefit 
of  the  poor  of  that  district,  and  to  appoint  trustees  and  receivers  of  the  same, 
and  to  order  the  said  sums  received  by  the  plaintiff  as  treasurer  of  the  guardians 
of  the  poor  of  the  parish  of  Chatham  to  be  *paid  to  such  trustees ;  and  p^ogg 
being  upon  such  petition  declared  entitled  to  the  exclusive  benefit  of  the  *- 
said  two  thirty-second  parts,  they  obtained  from  the  Master  of  the  Bolls  (in 
June  1828)  an  order  upon  the  plaintiff  to  pay  into  court  the  said  two  sums  of 
620^.  18a.  and  494^.  14a.  4^2.,  which  he  accordingly  did,  and  the  same  were  after- 
wards, under  the  direction  of  the  Court  of  Chancery,  applied  for  the  benefit  of 
the  inhabitants  of  Chatham  intra.  This  action  was  brought  to  recover  the  amount. 
CampheUy  for  the  defendant,  being  asked  by  the  Court  what  were  the  objec- 
tions to  the  action,  stated  them  as  follows : — First,  as  the  ffuardians  are  not  a 
corporate  body,  and  as  the  action  must  be  considered  to  be  Drought  against  the 
persons  who  were  guardians  when  it  was  commenced,  the  present  guardians  are 
not  liable  for  the  sum  now  claimed,  as  money  had  and  received  by  them.    For 
it  does  not  appear  that  any  person  who  was  guardian  when  the  money  was  re- 
ceived was  also  guardian  when  the  action  was  commenced.     Secondly,  this  was 
not  money  paid  at  the  request  of  the  present  guardians.     Thirdly,  neither  was 
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il  even  tbe  plaintiff's  money  which  he  paid  over,  it  was  what  he  had  received 
from  the  Court  of-  Chancery,  and  the  mayor,  &c.,  of  Rochester.  Fourthly,  it 
was  a  payment  made  by  the  plaintiff  in  his  own  wrong,  under  a  mistake  of  law. 
Fifthly,  this  money  has  been  expended,  and  cannot  be  recovered,  so  that  the 
judgment  would  be  a  nullity,  for  the  treasurer  is  not  personally  liable,  since  by 
B.  89  he  is  to  be  reimbursed  all  damages,  and  expenses  he  shall  be  put  to,  out 
of  the  moneys  received  by  virtue  of  the  act :  and  it  is  clear  the  guardians  cannot 
make  acute  for  the  costs  and  damages  of  this  action. 
^QQQ-i       *Platt  for  the  plaintiff.     The  plaintiff  is  entitled  to  maintain  this 

•*  action.  In  the  first  place,  the  guardians  of  the  poor,  if  not  a  corporation, 
are,  at  least,  a  continuing  body  for  all  the  purposes  of  the  local  act.  It  is  not 
even  necessary  that  the  individual  members  should  be  changed  from  year  to  year. 
They  have  powers  ^iven  them  by  the  statute  for  certain  purposes,  which  cannot 
be  accomplished  unless  the  guardians  are  to  be  a  continuing  body.  Those  pur- 
poses,  among  others,  are  the  erecting  and  providing  a  workhouse,  by  section  27 ; 
making  contracts  for  the  altering  and  repairing  of  the  poor-house,  and  for  other 
matters,  by  s.  32 ;  borrowing  money  on  mortgage,  by  s.  36,  and  the  granting  of 
annuities,  by  s.  87.  Even  if,  according  to  Tawne/s  case,  2  Salk.  531,  2  Ld. 
Baym.  1009,  the  guardians  have  not  authority  to  make  a  rate  to  reimburse 
themselves  for  this  money  specifically,  yet  they  are  not  bound  to  designate  the 
purpose  in  the  rate.  But  this  judgment  will  be  a  charge  upon  the  defendant^ 
Drought  upon  him  by  reason  of  his  beins  made  defendant.  He  will,  therefore, 
olearly,  within  section  89,  be  entitled  to  be  reimbursed  by  the  ^ardians.  Then 
it  is  said  that  the  first  payment  to  the  guardians  was  made  by  the  plaintiff  in  his 
own  wrong.  But  by  the  eighteenth  section,  the  treasurer  is  to  pay  the  moneys 
received  by  him,  on  account  of  the  poor,  as  the  guardians  shall  order  and  direct. 
Accordingly,  the  plaintiffs  bavins  received  a  sum  of  money  on  account  of  the  poor, 
the  guardians  order  and  direct  nim  to  pay  it  over  to  them.  He  was  bound  to 
obey  them,  and  did  so.  Afterwards  he  was  compelled  to  pay  back  that  same 
*8401  ^^™'     '^^  ^^'ir  treasurer,  he  might  have  *been  sued  for  this  money,  and 

-^  he  therefore  paid  it  for  them  and  for  their  use.  If  he  had  continued  trea- 
sorer,  and  been  sued,  and  had  paid  it  after  the  action,  he  could  have  been  reim- 
bursed ;  so  he  may  also  under  the  present  circumstances. 

CamjpheU,  contrd.  The  guardians  are  not  a  corporation.  It  is  said,  that  it 
may  be  assumed  that  there  is  no  change  of  persons,  but  the  guardians  are  to  be 
chosen  yearly.  [Taunton,  J.  They  may  be  re-elected.']  Eight  must  go  out 
of  office  every  year.  Then  the  money  had  and  received  by  the  guardians  in 
1822  cannot  be  money  had  and  received  by  those  who  are  guardians  in  1880. 
There  is  nothing  in  the  act  to  constitute  them  a  corporation ;  they  are  only  sub- 
stituted for  the  churchwardens  and  overseers  of  the  poor  who  perform  the  same 
functions  in  other  parishes.  [Lord  Tenterben,  C.  J.  They  may  borrow 
money  and  grant  annuities.]  Only  for  the  purposes  of  the  act;  and  such  powers 
are  given  to  all  churchwardens  and  overseers  by  the  59  G-.  8,  c.  12.  No  doubt 
a  corporation  may  be  created  by  implication  without  charter  or  seal.  Conserva- 
tors of  the  River  Tone  v.  Ash,  10  B.  &  C.  849,  where  the  purposes  of  the  ap- 
pointment cannot  be  carried  into  effect,  unless  they  are  made  a  corporation.  But 
that  is  not  the  case  here  :  and  it  would  be  hard  if  the  guardians  could  hold  the  pre- 
sent inhabitants  liable  for  charges  incurred  by  former  guardians  at  a  distant 
period.  [Patteson,  J.  There  is  a  clause  which  empowers  them  to  take  land 
to  them  and  their  successors.]  The  powers  granted  to  them  can  only  apply  to 
such  acts  as  they  are  authorized  to  do  under  the  statute.     Then  this  is  not  money 

*8411  P^^^  ^^        *^^  ^^  ^^^  guardians;  they  did  not  direct  the  plaintiff  to 

^  refund.     Neither  was  it  his  money  which  the  guardians  received  from 

him  In  the  first  instance.     It  was  received  by  him  from  the  Court  of  Chancery, 

and  he  was  wrong  in  paying  it  over  to  the  guardians.     This  falls  within  the 

Principle  of  the  cases  of  Bilbie  v.  Lumley,  2  East,  469,  Brisbane  v.  Dacres,  5 
'aunt.  148,  and  Skyring  v.  Greenwood,  4  B.  &  C.  281,  auu  being  money  paid 
under  a  mistake  of  law  is  not  recoverable.     Then  as  to  the  reimbursement,  the 
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rate  cannot  be  laid  for  a  purpose  which  may  not  be  expressed.  And  the  guard- 
ians could  not  make  a  rate  expressly  to  reimburse  themselyes  for  money  lud  out 
eight  years  ago.    Bex  v,  Groodcheap,  6  T.  R.  159. 

Flatt  in  reply  was  stopped  by  the  Court. 

Lord  Tenterden,  C.  J.  No  one  can  doubt  that  in  moral  justice  the  plam- 
tiff  ought  to  recover ;  and  I  am  glad  that  there  is  not  any  legal  objection  to 
prevent  him.  The  first  point  is,  Uiat  the  guardians  of  the  poor  are  not  a  corpo- 
ration. It  is  unnecessary  to  say  whether,  strictly  speakine,  and  for  all  purposeti, 
they  constitute  a  corporation,  because  I  am  of  opinion  that  they  are  s^in  sub- 
atance  and  effect  for  all  the  purposes  of  this  act.  They  have  perpetual  succes- 
aion ;  they  are  to  continue  for  all  time ;  they  may  take  land,  and  make  contracts 
which  shall  be  binding,  not  upon  themselyes  personally,  but  upon  the  persons 
filling  the  office.  Indeed  if  this  were  not  so,  no  one  would  accept  it.  They  are, 
then,  in  the  nature  of  a  corporation  for  the  purposes  of  the  act.  Then  as  to  the 
plaintiff's  title  to  ^reimbursement.  Mr.  Jefferys  was  the  treasurer  of  r^g^o 
the  guardians.  He  preferred  an  information  in  the  Court  of  Chancery  ^ 
for  the  benefit  of  that  part  of  the  parish  which  was  within  the  liberties  of 
Bochester,  praying  that  a  certain  portion  of  the  charity  fund  should  be  paid  to 
them :  a  general  order  was  made  by  the  Court  of  Chancery  to  pay  the  money  to 
the  treasurer  of  the  guardians  of  the  poor ;  but  no  direction  was  given  how  it 
was  to  be  applied.  The  guardians  ordered  him  to  pay  it  to  them,  and  he  paid 
it  to  them.  If  they  did  not  apply  it  as  they  should,  I  do  not  see  how  he  could 
help  it.  Then  a  petition  was  presented  to  the  Lord  Chancellor  on  the  part  of 
the  specific  district  of  Chatham  intra  ;  and  the  Court,  thinking  the  money  ougbt 
not  to  have  been  applied  as  it  had  been,  ordered  the  plaintiff  to  repay  it,  which 
he  did.  Under  these  circumstances,  I  think  he  must  be  considered  as  having 
paid  that  money  for  the  use  of  the  guardians  of  the  poor,  for  it  was  money  which 
they  ought  to  have  paid,  and  consequently  that  he  is  entitled  to  recover  it. 
Then,  it  was  urged  that  the  defendants  had  no  means  of  reimbursing  the  plain- 
tiff. But  there  is  a  special  provision  in  the  act  which  authorizes  the  guaniians 
to  reimburse  the  treasurer,  out  of  the  moneys  to  be  received  by  them  under  the 
act,  all  costs,  charges,  damages,  and  expenses  which  he  shall  be  put  to  by  reason 
of  his  being  made  a  defendant.  Damages  and  costs  will  be  recovered  by  this 
judgment  against  the  defendant  who  is  treasurer,  and  for  these  he  may,  by  the 
terms  of  the  action,  be  reimbursed.  I  do  not  know  that  the  guardians  may  not 
make  a  rate  specifically  entitled  for  this  purpose.  It  is  said  that  this  will 
fiftll  hard  upon  the  present  inhabitants.  That  may  be  so.  But  the  inhabitants 
of  *a  parish  are  for  many  purposes  considered  as  a  continuing  body.  It  rto^ 
is  so  in  cases  of  actions  against  the  hundred ;  and  where  the  collectors  of  ^ 
land  or  assessed  taxes  are  found  deficient,  there  must  be  a  re-assessment,  and 
the  inhabitants  must  make  good  the  deficiencies,  though  they  may  be  different 
persons. 

Parke,  J.  It  is  clear,  on  the  thirty-ninth  section,  that  the  action  is  to  be 
brought  against  the  person  who  is  treasurer  at  the  time  when  it  is  so  bronght. 
The  defendant  was  so  here.     Then  what  is  the  case  ?     The  plaintiff,  by  oom- 

?ulsion  of  law,  paid  money  which  ought  to  have  been  paid  by  third  persons. 
'he  money  beine  in  his  hands  as  treasurer,  an  application  was  made  by  the 
solicitors  of  the  district,  claiming  it ;  but  he  was  compelled  to  pay  it  over  to  the 
trustees  his  masters.  Proceedings  were  afterwards  taken  against  him,  and,  as 
between  him  and  his  masters,  they  ought  to  have  repaid  it,  but  they  did  not 
He  was  compelled  to  pay  it,  and  he  can  now  recover  it  from  the  guardians,  who 
will  have  no  difficulty  in  reimbursing  themselves. 

Taunton,  J.  Without  considering  for  what  purposes  the  guardians  of  ^^ 
poor  under  this  act  constitute  a  corporation,  I  am  of  opinion  that,  for  the  pur- 
pose of  suing  and  being  sued  in  the  name  of  their  treasurer,  they  are  in  the 
nature  of  a  corporation,  and  that  the  action  is  properly  brou^t  against  the  pre- 
sent treasurer.  It  is  said  that  the  payment  by  the  plaintiff  to  the  guardians 
was  in  his  own  wrong.    I  think  the  converse  of  that  is  undoubtedly  true;  that 
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the  reeeipt  of  the  money  by  them  was  a  receipt  in  their  own  wrong.  I  do  not 
^441  8^  how  the  plaintiff  eould  have  refused  to  pay  it  over,  when  they  ^insisted 
-^  on  his  doing  so.  Afterwards  there  was  an  order  of  Court  by  which  he 
was  directed  to  pay  the  same  money  over  for  the  benefit  of  certain  persons 
appointed  as  trustees  of  the  poor  of  Chatham.  Under  that  order,  made  by  a 
competent  jorisdictiony  he  was  bound  to  pay  the  money  into  court.  He  did  so, 
and  paid  so  much  to  the  trustees  out  of  his  own  pocket  It  is  said  there  never 
was  any  money  had  and  received  by  the  guardians  to  the  plaintiff's  use;  but,  if 
not,  still  this  was  monev  pud  to  the  use  of  the  guardians.  The  plaintiff  having 
paid  over  to  them  as  their  servant  a  certain  sum  of  money  which  he  was  after- 
wards compelled  to  repay  into  court  for  them  and  on  their  account,  it  is  money 
paid  to  their  use.  Then  it  is  said,  the  guardians  cannot  make  a  rate  to  meet 
this  demand;  but  the  treasurer  for  the  time  being  is  the  defendant  on  the 
record.     If  he  is  bound  to  pay,  he  is  entitled  to  be  reimbursed  by  them. 

Pattbson,  J.  The  act  of  parliament  says,  that  the  guardians  shall  sue  and 
be  sued  in  the  name  of  their  treasurer.  It  does  not  make  the  treasurer  liable. 
That  beinff  so,  I  think  that  thb  action  is  maintainable  on  the  count  for  money 
paid,  for  the  pluntiff  has  advanced  a  sum  of  money  which  the  guardians  ought 
to  have  paid.  The  defendant,  as  their  present  treasurer,  is  liable  at  the  plain* 
tiff's  suit,  and  there  will  be  no  difficulty  in  making  a  rate  to  reimburse  him. 

Judgment  for  the  plaintiff. 


*845]  *TAYLOR  ».  WILLANS.    JVor.  11. 

(In  Error.) 

Ib  an  Actioii  for  mslloiomly  indicting  A.  for  peijury,  it  appeared  that  the  defendant  B.,  in  1824, 
preferred  the  indietmenty  and  gave  eridenoe  before  the  grand  Jniy,  that  the  bill  waa  found 
renored  into  K.  B.,  and  tried  in  1827;  and  that  B.,  who  was  then  in  eostody,  was  brought  into 
eonrt  under  a- habeas  eorpns  obtained  bj  his  attorney,  on  the  ground  that  he  was  a  material 
witness;  but  he  did  not  give  eyidenee,  and  A.  was  acquitted.  The  Judge  in  his  direction  told 
the  jury,  that  if  the  defendant  did  not  appear  at  the  trial  as  a  witness  from  a  oonsciousneM 
thai  he  had  no  evidenoe  to  give  whioh  would  support  the  indietment,  then  there  was  a  want  of 
probable  oanse,  and  they  should  find  for  the  plslntiir;  but  if  his  non-appearance  did  not  pro- 
ceed on  that  ground,  then  there  was  no  proof  of  want  of  probable  cause,  and  they  should  find 
for  the  defendsnt    The  defendant  offered  no  cTidence,  and  the  Jury  found  for  the  plaintiff: 

Bald,  vpott  error,  and  a  biU  of  exceptions,  whereby  the  objection  stated  to  the  summing  up  was, 
that  the  Judge  himself  ought  to  have  determined,  upon  the  facts,  whether  there  was  probable 
eanscy  without  learing  any  question  to  the  Jury :  That  under  the  circumstances,  the  motire 
which  induced  the  defendsint  not  to  appear  as  a  witness,  was  a  question  of  ftet  for  the  Jury,  and 
they  might  be  directed  to  conoivde  that  there  was  or  was  9ot  probable  caose,  and  to  iGid  for  or 
against  the  defendant^  aocording  to  their  opinion  of  the  motive. 

A.  being  taken  l>efore  a  Justice  of  peace  to  be  bailed,  the  defendant's  attorney  oliJected,  that 
the  Jostiee  had  no  power  to  bail  him.  A  letter,  prored  to  haye  been  written  by  a  Judge's  clerk, 
pnrportiBg  to  be  by  authority  of  the  Judge,  but  without  proof  of  such  anthoiity,  was  given  in 
evidence  for  the  purpose  of  showing  that  the  Justice  was  induced^  by  such  letter,  to  bail  A. : 
Held,  that  the  letter  was  admissible  for  that  purpose. 

An  afidavit  made  by  the  attorney's  clerk  was  put  in,  as  showing  that  those  who  conducted  the 
proeeeatfon  had  taken  means  to  prevent  a  person  becoming  bail  for  A.  This  was  held  to  be 
admissible,  without  calling  the  clerk  to  prove  an  authority  from  his  master  to  make  the  affidavit. 

The  defendant  below  tendered  a  bill  of  exceptions,  and  afterwards  brought  error.  The  bill  of 
exceptions  not  having  been  ready  when  the  writ  of  error  was  returned,  the  Court,  on  considera- 
tion  of  the  drenmatances,  allowed  it  to  be  tacked  to  the  record  afterwards. 

Erboa  on  a  judgment  in  the  Common  Pleas.  The  action  was  brought  for 
falaelj  and  maliciously,  and  without  probable  causey  indicting  Willans,  the 
plaintiff  below^  for  perjury  alleged  to  have  been  committed  by  him  on  the  trial 
of  an  action  against  Taylor  for  penalties  under  the  gaming  act,  9  Ann.  c.  14 ; 
and  the  evidence  on  which  perjury  was  assigned,  was  to  the  effect,  that  Willans 
had  lost  to  Taylor,  at  a  gaming-house  kept  by  him,  at  roii^  et  nmr,  various  sums 
of  n>oney  at  different  times;  and  that  certain  entries  made  bv  him,  Willans,  on 
a  paper  which  he  produced^  were  made  by  him  as  the  transactions  oocurred.    On 


356  Tatlob  v.  Willans.  M.  T.  1831.  [845 

the  trial  of  tlie  indictment,  in  Febmaiy  1827,  Willans  was  acquitted.  Tuylor 
pleaded  to  the  present  declaration,  not  guilty,  ^and  the  cause  came  on  v^qaa 
for  trial  before  Best,  C.  J.,  who  nonsuited  the  plaintiff.  That  nonsuit  ^ 
was  set  aside  by  the  Court  oJT  Common  Pleas,  and  a  new  trial  granted,(a)  and 
the  case  was  again  4ried  before  Tindal,  C.  J.,  at  Westminster,  in  December 
1829,  when  a  verdict  was  found  for  the  plaintiff.  A  bill  of  exceptions  was  ten- 
dered to  the  Chief  Justice  on  his  reception  of  eyidence,  and  on  his  charge  to 
the  jury.  Judgment  having  been  signed,  a  writ  of  error  was  brought  thereoD, 
and  the  record  removed  into  this  Court;  and  the  bill  of  exceptions  was  attached 
to  it  after  the  removal.  (6) 

The  bill  of  exceptions  stated  the  following  facts :  Evidence  was  produced  (m 
the  trial  of  the  cause  to  prove  that  a  bill  of  indictment  for  peijurj  had  been 
preferred  against  Willans  at  the  Middlesex  sessions  in  Februaiy  1824,  and 
ignored :  that  it  had  the  names  of  several  witnesses  on  the  back,  but  not  that  of 
Taylor:  that  a  similar  bill  was  preferred  at  the  following  sessions,  and  found,  and 
removed  into  the  King's  Bench,  on  the  back  of  which  bill  were  the  names  of 
(among  others)  Taylor  and  Staniland :  that  a  Judge's  warrant  was  obtained  by 
Staniland,  the  clerk  to  Taylor's  attorney,  for  the  apprehension  of  Willans,  who 
wae  thereupon  taken  into  custody,  and  was  afierwaids,  on  the  16th  of  September, 
1824,  brought  before  *Sir  Richard  Bimie  at  Bow  Street  to  be  bailed,  r^oJT 
Staniland  ^ing  there  at  the  time,  and  counsel  to  oppose  the  bail :  that  an  *- 
objection  was  made  before  Sir  R.  Rimie  to  the  bail  being  taken  by  him,  because 
the  arrest  was  in  Middlesex;  but  a  letter  was  produced  to  Sir  R.  Bimie  as 
having  come  from  Lord  Tenterden,  which  letter  was  written  by  John  Watera, 
clerk  to  Lord  Tenterden,  who  was  then  (September  1824)  with  Lord  Tenterdo) 
at  Bristol.  The  bill  of  exceptions  then  stated,  that  upon  this  letter  being  pal 
in,  at  the  trial  of  the  cause,  the  defendant's  counsel  objected  that  it  was  not 
admissible ;  but  the  Chief  Justice  (Tindal)  overruled  the  objection,  and  it  was 
read,  and  was  as  follows:— "To  Mr.  W.  Willans.  Sir,— The  Lord  Chief  Jus- 
tice has  directed  me  to  inform  you,  that  he  has  received  your  letter,  and  in 
answer  thereto,  desires  me  to  say,  that  if  Sir  Richard  Bimie  thinks  fit  to  take 
bail,  he,  the  Chief  Justice,  sees  no  objection  to  his  doing  so  in  the  absence  of 
the  Judges  from  London  :*'  thai  the  plaintiff's  counsel  afterwards  proposed  to 
withdraw  the  letter;  but  this  was  refused,  as  it  had  been  read  to  the  jury.  It 
was  also  in  evidence  on  the  trial  of  the  cause,  that,  Taylor  being  in  custody,  hii 
solicitor  made  an  affidavit  that  he,  Taylor, was  a  material  and  necessary  witness  in 
support  of  the  prosecution  for  perjury,  without  whose  testimony  it  would  not  be 
safe  to  go  to  trial,  and  thereupon  a  writ  of  habeas  corpus  was  issued,  upon  which 
Taylor  was  brought  up  to  the  Court  of  King's  Bench,  in  February  1827,  to  attend 
the  trial  of  the  indictment,  and  went  into  Court :  but  he  was  not  examined  as  a 
witness :  that  one  Crawford  had  been  applied  to  to  become  bail  for  Willans,  in  Sep- 
tember, 1824,  and  that  StaniUmd,  who  was  then  clerk  to  Taylor's  attorney,  and 
acting  with  him  in  the  prosecution  for  *peijury,  came  to  the  said  Craw-  1^043 
ford  once  or  twice :  that  on  the  trial  of  this  cause,  an  affidavit  was  pro-  *■ 
duood,  made  by  Staniland,  on  the  16th  of  September,  1824,  to  the  reception  of 
which  the  counsel  for  the  defendant  objected ;  but  the  Lord  Chief  Justice  aidmitted 
it,  and  it  was  read :  it  stated  that  Staniland  had  informed  Crawford  of  the  offence 
with  which  Willans  was  char^,  whereupon  Crawford  said  he  would  consult  his 
solicitor  before  he  became  bail ;  that  Crawford's  wife  had  afterwards  told  Stani- 
land her  husband  would  not  become  bail;  and  that  for  these  reasons  he,  Stani- 
laud,  had  not  made  any  inquiries  touching  the  sufficiency  of  Crawford  to  be  hail- 

(a)  See  S  Bin^b.  183. 

(ft)  See  e  Bingh.  612.  The  bill  of  ezeeptioiia  not  baTing  been  ready  when  the  reeord  was  n- 
moved,  a  nile  nin  was  obtained  afterwards  for  talking  the  bill  of  exceptions  to  the  record  nu« 
pro  tune.  Onm,  Seijt,  cited  Dillon  e.  Parker,  1  Bingh.  17,  to  show  that  it  eould  not  be  doa« 
after  the  reeord  was  remoTed.  Dmmm;  Attomey-Oenend,  end  Wk*t9,  argued  that  the  prewnt 
ea9«  was  disUngnishable,  beeanse  the  biU  of  ezeeptions  had  been  delayed  by  the  faolt  of  the  plsin* 
UIT  b«low.  The  rule  was  made  absolate  on  eondition  of  the  defendant  below  paying  all  the  fort% 
and  bringing  the  amonnt  of  the  Jadgment  into  coort    Mich.  T.  1830. 
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The  bill  of  exceptions  then  continued  thus :  ''  And  the  cunnael  for  the  said 
Josiah  Tajlor  then  and  there  declined  to  produce  any  evidence  on  his  behalf, 
and  insisted  that  no  sufficient  evidence  had  been  given  of  want  of  probable 
cause  for  the  prosecution  of  the  said  Wm.  Willans  for  perjury ;  and  that,  admitting 
the  facts  proved  in  support  of  the  present  action  to  be  true,  the  want  of  probable 
cause  was  a  question  for  the  determination  of  the  said  Chief  Justice,  who  ought 
to  determine  (the  facts  being  admitted),  whether  sufficient  evidence  had  or  had 
not  been  given  of  want  of  probable  cause ;  and  the  said  Chief  Justice  did  tlien 
and  there  declare  and  deliver  his  opinion ;  and  the  said  Chief  Justice,  in  sum- 
ming up  the  facts  proved  in  the  cause  to  the  jury,  stated  to  them  that  this 
action  was  not  maintainable  merely  on  the  ground  that  the  prosecution  for  perjury 
was  malicious,  but  that  the  prosecutor  must  be  shown  to  have  had  no  probable 
or  reasonable  grounds  for  instituting  the  prosecution ;  that  the  fact,  to  which  he 
directed  the  attention  of  the  jury,  was  the  non-appearance  of  the  pros&;utor  J. 
*H4d1   '^^J^^^  ^  ^  witness  on  the  second  indictment ;  that  '*'if  Taylor  did  not 

-^  appear  as  a  witness  from  a  consciousness  in  his  own  mind  that  he  had  no 
evidence  to  give  which  would  support  the  indictment,  then  the  Chief  Justice 
thought  there  was  such  want  of  probable  cause  for  the  prosecution  as  would 
make  the  action  maintainable ;  but  if  the  jury  thought  that  the  prosecutor's 
non-appearance  did  not  proceed  upon  that  ground,  then  there  was  no  proof  of 
the  want  of  probable  cause,  and  the  jury  should  find  for  the  defendant ;  and  the 
said  Chief  Justice  did  thereupon  state  to  the  jury  the  facts  of  the  case,  which 
might  induce  them  to  come  to  a  just  conclusion  on  that  point,  and  also  stated 
the  other  facts  of  the  case  which  bore  upon  the  question,  whether  the  prosecution 
was  malicious  or  not.  Whereupon  the  counsel  for  the  defendant  did  except  to 
the  last-mentioned  opinion  and  direction  of  the  said  Chief  Justice,  and  insisted 
that  it  ought  not  to  have  been  left  to  the  jury  to  infer  the  want  of  probable 
^use  for  the  said  prosecution  against  the  said  W.  Willans  from  the  documents 
and  facts  proved  and  undisputed,  or  to  draw  the  inference  of  an  admission  by 
the  defendant  of  the  want  of  probable  cause  from  those  documents  and  facts ; 
but  that  as  they  were  undisputed,  the  want  of  such  probable  cause  was  a  question 
for  the  determination  of  the  said  Chief  Justice,  and  that  such  Question  was 
evaded  by  leaving  the  inference  to  be  drawn  by  the  jury  that  the  defendant 
admitted  the  want  of  such  probable  cause.  And  the  said  jury  found  that  there 
was  not  any  reasonable  or  probable  cause  for  the  said  prosecution,  and  thereupon 
gave  their  verdict  for  the  said  W.  Willans."  Error  was  assigned  on  the  three 
points  excepted  to  at  the  trial,  and  on  others,  which  it  will  not  be  necessary  to 
notice. 
^ocryi       *  WTiite  for  the  plaintiff  in  error.     There  are  three  objections  raised  on 

-*  this  bill  of  exceptions.  The  first  to  the  reception  of  Waters's  letter ;  the 
second  to  that  of  Staniland's  affidavit ;  and  the  third  to  the  Judffe's  direction  to 
the  jury.  On  the  first  point  it  was  not  sufficient  to  prove  the  handwriting  to 
that  letter ;  it  should  have  been  shown  to  have  been  written  by  the  authority  of 
Lord  Tenterden.  That  cannot  be  inferred  from  the  circumstance  of  Waters 
being  his  Lordship's  clerk,  and  being  with  him  at  Bristol,  because  the  writing 
of  such  a  letter  was  no  part  of  his  ordinary  and  proper  duties.  Waters  should 
have  been  called  himself  to  prove  that  he  had  had  such  authority.  As  it  had 
been  produced,  and  had  its  effect  with  the  jury,  the  offer  to  withdraw  it  was  of 
no  avail.  Then,  as  to  Staniland's  affidavit,  there  was  no  proof  of  any  fact  stated 
in  it ;  and,  upon  this  evidence,  it  was  not  admissible  against  Taylor.  There  is 
no  proof  of  an  authority  from  Taylor  or  his  attorney  to  make  such  an  affidavit. 
Staniiand  was  employed  by  the  attorney,  but  his  employment  can  only  be  taken 
to  have  extended  to  such  proceedings  as  were  necessary  and  proper.  Whether 
this  affidavit  was  proper  or  authorized  by  Taylor  or  his  attorney  could  only  be 
proved  by  Staniiand,  and  he  ought  to  have  been  called.  Then,  as  to  the  mis- 
direction. The  learned  Judge  ought  not  to  have  left  the  question  of  want  of 
probable  cause  to  the  jury,  but  should  have  decided  it  himself  in  favour  of  the 
defendant.     In  Johnstone  v,  Sutton,  1 T.  R.  545^  it  is  stated  that ''  the  question 


860  Taylor  v.  Willans.  M.  T.  1831.  [856 

fiel  for  the  defendant  declined  to  prodnoe  evidence  on  his  behalf,  and  insisted  tlut 
no  sufficient  evidence  of  the  want  of  probable  cause  had  been  given ;  and  that, 
admitting  the  facts  proved  to  be  true,  the  want  of  probable  cause  was  a  question  for 
the  determination  of  the  Judge,  and  that  the  said  Chief  Justice  ought  to  determine 
whether  sufficient  evidence  had  or  had  not  been  given  of  the  want  of  probable 
cause/'  After  the  charge  is  given,  the  objection  is  put  in  this  form  :  "  Where- 
upon the  counsel  for  the  defendant  did  except  to  the  said  direction  of  the  said 
Chief  Justice,  and  insisted  that  it  oucht  not  to  have  been  left  to  the  jury  to  infer 
the  want  of  probable  cause  from  the  documents  and  facts  proved  and  undisputed, 
or  to  draw  the  inference  of  an  admission  by  the  defendant  of  the  want  of  proba- 
ble cause  from  those  documents  and  facts;  but  as  they  were  undisputed,  the 
want  of  such  probable  cause  was  a  question  for  the  determination  of  the  said 
Chief  Justice,  and  that  such  question  was  evaded  by  leaving  the  inference  to  be 
drawn  by  the  jury  that  the  defendant  admitted  the  want  of  such  probable  cause." 
It  was  left  for  the  jury  to  determine  whether  Taylor's  non-appearance  arose  from 
a  consciousness  that  he  had  no  evidence  to  give  which  would  support  the  indict- 
ment, or  from  any  Mother  cause.  Now,  the  exception  ultimately  taken  1^057 
is  not  that  the  evidence  was  not  sufficient  for  the  jury  to  draw  any  con-  '- 
elusion,  but  that  the  Judge  ought  to  have  drawn  it  himself.  It  has  been  carried 
further  in  the  argument  to-day,  for  it  has  been  urged  that  the  non-appearance 
of  the  prosecutor  does  not  necessarily  induce  the  conclusion  of  a  consciousness 
at  that  time,  that  when  the  prosecution  was  originally  instituted,  he  could  have 
ffiven  no  evidence  to  support  it.  That  may  be  so.  6ut  the  conduct  of  a  party 
m  a  late  period  of  a  cause  is  a  material  circumstance,  from  which  his  motives  at 
an  earlier  period  may  be  inferred.  Why  might  not  the  forbearance  of  Taylor 
to  appear  to  give  evidence  at  the  trial,  under  the  very  peculiar  circumstances  of 
this  case,  raise  an  inference  that  his  motive  was  a  consciousness,  that  he  had  no 

Jrobable  cause  for  instituting  the  prosecution  ?  The  motives  of  parties  can  only 
e  ascertained  by  inference  drawn  from  facts.  The  want  of  probable  cause  is, 
in  some  degree,  a  negative,  and  the  plaintiff  can  only  be  called  upon  to  give 
Bome,  as  Mr.  J.  Le  Blanc,  a  most  accurate  Judge,  says,  slight  evidence  of  sach 
want.  As,  then,  slight  evidence  will  do,  why  miffht  not  the  circumstances  of 
this  case  be  left  to  the  jury  as  grounds  for  a  conclusion  of  fact  ?  What  conclusion 
they  would  draw  is  another  thing.  The  question  of  probable  cause  is,  indeed,  a 
mixed  question  of  fact  and  of  law ;  and  the  rule,  as  expressed  in  Johnstone  v, 
Sutton,  1  T.  R.  545,  is  correct.  The  Judge  is  to  rive  his  opinion  on  the  Uw, 
and  to  leave  the  jury  to  determine  the  facts,  which  include  the  motives  of  the 
parties :  and  where  he  tells  them  that  if  they  think  the  prosecutor  had  a  certsin 
motive  for  his  conduct,  then  there  was  probable  cause ;  but  if  he  had  not  that 
motive,  '*'then  there  was  no  probable  cause ;  I  think  such  a  summing  up  p^geo 
does  properly  separate  the  law  from  the  fact,  and  is  conformable  to  the  rule.  ^ 

Parke,  J.  With  respect  to  the  letter  of  Lord  Tenterden's  clerk,  it  was  pro- 
duced to  show  why  Willans  was  buled,  and  that  it  was  not  through  any  indnl- 
gence  on  the  part  of  Taylor :  it  was  therefore  admissible  as  a  part  of  the  res 
gestsd.  A  similar  answer  may  be  given  to  the  second  objection.  Staniland's 
affidavit  was  not  admissible  to  prove  the  facts  therein  stated,  but  it  shows  a  step 
taken  by  those  who  acted  in  the  prosecution.  Then,  as  to  the  misdirection. 
The  complaint  before  this  Court  is,  that  the  Chief  Justice  ought  to  have  drawn 
the  inference  from  the  fiicts,  and  not  have  left  it  to  the  jury ;  but  the  rule  in 
Johnstone  v.  Sutton  is  correct,  that  the  jury  are  to  find  wnether  the  facts  be 
true ;  and  it  is  for  them  also  to  draw  the  inference  which  the  facts  raise.  Here 
the  facts  are,  that  an  indictment  was  preferred  on  which  Taylor  was  not  a  witness, 
and  it  was  ignored ;  another  was  preferred  when  he  was  a  witness,  and  it  was 
found.  At  the  trial,  however,  he  did  not  appear,  though  in  court  under  a  habeas 
corpus.  What  inference  was  to  be  drawn  from  that,  was  a  question,  not  for  the 
Judge,  but  for  the  jury;  it  was  therefore  correct  for  the  Chief  Justice  to  leave 
it  to  the  jury  to  find  whether  he  had  any  other  reason  or  cause  for  not  appearing 
4k.n  the  consciousness  that  he  had  no  evidence  to  give,  and  that  his  former 
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infbrmatioQ  to  the  grand  jury  had  been  &lse.    For  these  reasons,  looking  at  the 
form  in  which  the  objection  is  taken,  I  think  it  cannot  prevail. 

^8591   *^'^^^'^^^}  ^'     ^  ^^  ^^  ^^®  B&me  opinion.     The  letter  was  admitted| 
-'  not  to  prove  the  facts  contained  in  it,  but  to  show  why  Sir  K.  Bimie  con- 
sented to  take  bail.     The  affidavit,  also,  was  properly  proved  as  a  step  in  the 
canse.     If  it  had  been  stated  in  opening  the  case,  or  in  evidence,  that  such  an 
affidavit  had  been  made,  and  it  had  not  been  produced,  the  non -production  of  it 
might  properly  have  been  objected  to.     The  third  exception  is  the  most  impor- 
tant.    I  have  always  understood  the  rule  laid  down  in  Johnstone  v,  Sutton  to 
be  the  correct  one.     The  evidence  given  in  this,  as  in  all  other  actions,  is  exclu- 
sively for  the  jury.     They  are  to  say  whether  they  will  give  credit  to  a  particu- 
lar witness ;  and  where  the  facts  proved  lead  to  a  conclusion  of  some  other  fact, 
they  are  to  draw  that  conclusion ;  and  if  they  believe  the  witnesses,  and  draw 
tertain  conclusions  of  fiict  from  the  testimony,  it  is  for  the  Judge  to  say  whether 
the  &cts,  so  found,  show  a  want  of  probable  cause  or  not.     That  becomes,  then, 
a  mere  conclusion  of  law  resulting  from  a  consideration  of  all  the  evidence. 
Now  the  plaintiff  in  error  in  this  case  might  have  specified  in  his  bill  of  excep- 
tions that  the  facts  proved  at  the  trial,  and  found  by  the  jury,  did  not  show  a 
want  of  probable  canse ;  but  no  such  exception  is  taken,  or  error  assi^ed.     The 
objection  is  not  that  the  Judge  drew  a  wrong  conclusion  from  the  facts  found, 
but  it  is  to  the  form  of  his  direction  to  the  jury.     He  said  to  the  jury,  ^*  If  you 
think  that  Taylor  did  not  appear  as  a  witness  at  the  trial,  from  a  consciousness 
that  he  had  no  evidence  to  give  which  could  support  the  indictment,  then  I  am 
'^8601   ^^  opinion  that  there  was  irant  of  probable  cause  *for  instituting  the 
^  prosecution."     Now  it  is  true,  that  the  expression  there  used  by  the 
learned  Judge  imported  a  consciousness  at  the  time  of  the  trial ;  and  a  doubt 
haa  been  raised,  wnether  that  necessarily  led  to  an  inference  of  want  of  cause  at 
the  time  of  instituting  the  prosecution.     But  still,  there  was  nothing  incorrect 
m  his  leaving  the  question  to  the  jury,  and  stating  to  them  that  if  they,  the 
jury,  thought  Taylor's  non-appearance  at  the  trial  showed  a  consciousness  at  that 
time,  that  he  could  give  no  evidence  which  would  support  the  prosecution,  thea 
he,  the  Judge,  was  of  opinion  that  there  was  a  want  of  probable  cause  at  the 
time  of  instituting  the  proceedings.     There  are  many  cases,  as  in  felony,  where 
the  motives  of  parties  are  necessarily  submitted  to  a  jury.     Here  the  motive  that 
induced  Taylor  to  forbear  givins  evidence  was  a  question  of  fact  submitted  to 
the  jury ;  and  if  that  was  proper^  left  to  them,  then  I  think  the  Chief  Justice 
had  a  right  to  draw  his  own  inference  in  law  as  to  the  want  of  probable  cause, 
from  the  fact  as  they  found  it. 

Patteson,  J.  As  to  the  letter,  it  is  immaterial  whether  it  came  by  my  lord's 
authority  or  not.  Sir  R.  Bimie  equally  acted  upon  it.  Staniland's  affidavit 
was  also  admissible,  for  the  reason  already  given.  Then,  as  to  the  misdirection ; 
the  objection  taken  at  the,  trial  was,  not  that  the  Chief  Justice  left  the  question 
to  the  jury  in  an  improper  manner,  but  that  it  ought  not  to  have  been  left  to 
them  at  all.  For  it  is  stated  in  the  bill  of  exceptions,  that  the  question  was 
evaded  by  being  left  to  the  jury.  But  if  the  consciousness  of  Taylor  as  to  what 
he  was  doing  was  to  be  entered  into  at  all,  it  surely  was  a  conclusion  of  fact  to 
*8611  ^  deduced  from  all  the  '^circumstances  of  the  case.  Then  there  was 
^  something  that  ought  to  have  been  left  to  them.  It  is  said,  however, 
that  the  consciousness  of  Taylor  at  the  time  of  the  trial  of  his  not  being  able  to 
give  evidence  then,  cannot  be  a  proof  of  the  want  of  probable  cause  at  the  origin 
nal  institution  of  the  proceedings.  But  if  any  doubt  could  be  raised  on  this 
point,  it  is  sufficient  to  say  that  the  exception  should  have  been  taken  at  the 
trial,  and  pointed  out  then,  when  the  Judge  might  have  had  an  opportunity  of 
correcting  his  expressions,  if  ambiguous  or  otherwise  wrong.  The  objection 
actually  taken  is,  that  noUiing  ought  to  have  been  left  to  the  jury  :  but  I  think 
.   there  was  a  question  for  their  consideration.  Judgment  affirmed. 
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The  KING  v.  The  Inhabitants  of  MUCH  COWASNE.    Nov.  12. 

An  idiot»  though  separated  from  his  parent  after  the  age  of  twentgr-one,  eannot  he  emancipated. 

Upon  an  appeal  against  an  order  of  two  justices,  whereby  John  Yamold  was 
removed  from  the  parish  of  Great  Witley,  in  the  county  of  Worcester,  to  the 
parish  of  Much  Cowame,  in  the  county  of  Hereford,  the  sessions  confirmed  the 
order,  subject  to  the  opinion  of  this  Court  on  the  following  case : — 

The  father  and  mother  of  the  pauper  were  married  in  the  year  1792,  and  the 
pauper  was  bom  in  1793,  and  is  and  always  has  been  an  idiot.  The  pauper  and 
nis  father  and  mother  resided  together  in  the  parish  of  Great  Witley,  the  thai 
legal  settlement  of  the  father,  till  1822,  when  the  mother  died.  In  1824  the 
father  *left  the  pauper  (beins  then  about  thirty-one  years  old)  in  the  r^^ 
parish  of  Great  Witley,  and  hired  himself  out  as  a  servant  in  husbandry  ^  " 
to  different  masters  during  that  year,  and  also  during  the  year  1825,  and  until 
he  married  a  second  wife  in  1826  :  he  then  went  to  Much  Ccwame,  the  appel- 
lant parish,  and  resided  there  upon  some  property  belonging  to  his  second  wife 
until  her  death  in  1830,  and  there  gained  a  settlement.  Aher  the  father  left 
Great  Witley  he  never  returned  to  it ;  but  the  officers  of  that  parish  took  care 
of  the  pauper,  and  never  applied  to  the  father  for  any  assistance  or  remuneration 
for  what  they  paid.  The  court  of  quarter  sessions  found  that  the  pauper  was 
incapable  of  taking  care  of  himself,  tlirough  imbecility  of  mind,  at  the  time  of 
the  separation  from  his  father,  seven  years  since,  and  that  previously  to  that 
time  he  was  not  emancipated  from  the  same  cause.  The  question  for  the  con- 
sideration of  this  Court  was,  whether,  under  the  above  circumstances,  the  pauperis 
settlement  was  in  the  parish  tji  Much  Cowame  or  not. 

Shutt  and  W.  J,  Alexander  in  support  of  the  order  of  sessions.     The  pauper 
being  an  idiot,  the  question  is,  whether  he  could  be  emancipated  after  he  had 
reached  the  age  of  twenty-one.     The  doctrine  of  emancipation  at  that  age  pro- 
ceeds upon  the  presumption  that  the  child  ceases  then  to  require  the  protection 
of  his  parents,  and  can  provide  for  himself.     But  an  idiot  cannot  provide  for 
himself,  since  he  can  make  no  contracts  that  will  bind  him,  Beverley's  case, 
4  Co.  124  ft.     Besides,  the  sessions  have  expressly  found  that  he  was  incapable 
of  taking  '^care  of  himself  through  imbecility  of  mind.     It  is  obvious,  cmm 
therefore,  that  such  a  person  must  require  the  protection  of  another.    In  I- 
Bez  V.  Offchuroh,  3  T.  R  114,  Lord  Kenyon  says,  *^  Ordinarily  speakings  one 
of  these  things  must  happen  before  the  son  can  be  said  to  lie  emancipated. 
Either  he  must  have  obtained  a  settlement  for  himself,  or  have  become  the  head 
of  a  family,  or  at  most  he  must  have  arrived  at  that  age  when  he  may  set  up  in 
the  world  for  himself."     The  pauper  has  satisfied  none  of  these  tests,  for  it  can- 
not be  said  that  he  has  arrived  at  an  age  when  he  can  set  up  for  himself  in  the 
world.     Then  the  separation  of  the  idiot  from  his  parent  makes  no  diffeienoe  in 
this  case,  Rex  v.  Broadhembury,  2  Bott,  pi.  66,  6th  ed.,  CaJd.  498.    '<  The 
reason  of  drawing  a  distinction  between  separation  before  and  after  the  child 
had  attained  the  age  of  maturity  ceases  when  imbecility  of  mind  or  body  indaoe 
the  necessity  of  its  continuing  in  a  sort  of  perpetual  pupilage."     1  Nolan's  Poor 
Laws,  320.     The  relief  to  the  pauper  in  the  parish  of  Witley  was  no  evidenoe 
of  his  settlement,  Rex  v.  Coleorton,  1  B.  &  Ad.  25. 

Godson,  contrd.  The  question  is  not,  whether  the  pauper  was  able  to  provide 
for  himself  or  not  at  twenty-one  ?  but,  whether,  after  he  has  attained  that  age, 
the  policy  of  the  poor  laws  will  suffer  him  to  be  removed,  as  part  of  his  fatho's 
family,  whenever  his  parent  may  gain  a  fresh  settlement  ?  That  rannot  be 
allowed.  In  Rex  v.  Broadhembury,  2  Bott,  pi.  66,  6th  ed.,  Cald.  498,  the 
pauper  was  not  twenty-one  at  the  time  of  the  separation ;  and  that  distincdon 
prevails  in  all  the  cases.  Rex  v,  Wilmington,  5  B.  &  A.  626,  Rex  r.  rttcfU 
♦Hardwick,  6  B.  &  A.  176.  In  the  last-named  case,  it  is  laid  down  by  •• 
Lord  Tenterden  that  the  parent's  new  settlement  will  not  be  communicated  to 
'^e  child,  unless  in  fact  he  continues  part  of  the  family.     Here  the  pauper  wae 
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not  living  with  his  parent,  and  did  not  form  a  part  of  the  family  when  he  attained 
twenty-one.  The  distinction  between  a  voluntary  and  a  compulsory  separation 
is  immaterial,  as  Mr.  Justice  Holroyd  observed  in  the  same  case.  The  oircum- 
stance  of  the  pauper  being  an  idiot  does  not  vary  this  proposition ;  for  he  can- 
not, at  his  present  age,  be  removed  from  parish  to  parish  as  his  parent's  settle- 
ment  may  change ;  St.  MichaeFs  in  Norwich  v.  St.  Matthew's  in  Ipswich,  2 
Bott,  pi.  58 ;  and  be  is  not  removed  to  form  a  part  of  his  parent's  fiunily,  but 
to  relieve  the  parish  of  a  charge.  It* is  not  necessary  that  the  son  should  have 
gained  a  settlement  for  himself;  Rex  v,  Stanwix,  5  T.  R.  670. 

Lord  Tent£Rden,  C.  J.  The  order  of  sessions  must  be  confirmed.  A  child 
unemancipated  follows  the  settlement  of  his  flEither ;  and  the  general  rule  is,  that 
until  he  reaches  twenty-one,  the  child  is  not  emancipated,  unless  he  becomes  the 
head  of  another  family,  or  does  some  act  to  gain  a  settlement ;  but  if,  after  twen- 
ty-one, he  separates  himself  from  his  father  s  family,  he  is  emancipated.  Why 
is  twenty-one  the  period  thus  fixed  by  the  law  ?  Because  at  that  age  the  party 
is  presumed  in  law  to  be  competent  to  take  the  management  of  his  own  afiairs. 
Here  the  pauper  never  was  and  never  will  be  competent  to  do  so.  The  reason^ 
*8651  ^^^^^^'^^^  ^^^  which  that  period  is  fixed  upon  in  other  oases,  wholly  fiuls 
•1  in  this. 

Parke,  J.  If  the  pauper  were  a  minor,  he  would  have  continued  uneman- 
cipated. Now  it  is  found  ne  was  incapable  of  maintaining  and  taking  care  of 
himself,  through  imbecility  of  mind ;  he  must  therefore  be  considered  as  in  the 
same  situation  as  if  he  had  remained  a  minor. 

Taunton,  J.  The  rule  has  been  eorreotlv  stated  to  be,  that  where  a  party, 
after  twenty-one,  separates  from  his  father's  family,  and  can  provide  for  himself| 
and  requires  no  farther  protection,  he  is  emancipated.  That  rule  does  not 
apply  here. 

pAtTSSON,  J.  The  words,  in  Rex  v,  Hardwick,  that  ^<  where  the  new  settie- 
mcnt  is  acquired  by  the  parent  after  the  child  has  attained  twenty-one,  it  will 
not  be  communicated,  unless,  in  fact,  the  child  continues  part  of  the  family/' 
must  apply  only  to  a  member  of  the  fiimily  capable  of  supporting  himself. 

Order  of  sessions  confirmed. 


♦866]  *The  KING  v.  The  Inhabitants  of  IDE.    Nov,  12. 

An  lunigBment  of  a  parieh  apprentioe  is  not  subject  to  the  regulations  imposed  by  the  stat^ite  8 
Anne,  r.  9,  and  ne^  not,  therefore,  be  stamped  within  two  months,  nor  must  the  oonsideratioB 
paid  fur  such  aseiipment  be  set  forth  in  it 

Upon  an  appeal  against  an  order  of  two  justices,  whereby  John  Stroude  was 
removed  from  the  parish  of  Hennock,  in  the  county  of  Devon,  to  the  parish  of 
Ide  in  the  same  county,  the  sessions  confirmed  the  order,  subject  to  the  opinion 
of  this  Court  on  the  following  case : — 

By  indenture,  bearing  date  the  25th  of  April,  1817,  made  in  pursuance  of  a 
previous  order  of  two  justices,  and  in  conformity  to  the  provisions  of  the  stat. 
56  O.  3,  c.  139,  the  pauper  John  Stroude  was  bound  apprentioe  by  the  overseers 
of  Ide,  to  Ambrose  Badcock  of  the  same  parish.  By  an  assignment,  dated  the 
2d  of  May,  1817,  made  pursuant  to  the  provisions  of  the  32  Qt,  3,  c.  57,  and  in 
the  form  prescribed  by  the  schedule  to  that  act,  and  with  the  consent  of  two 
justices  as  directed  by  the  statute,  the  apprentice  was  assigned  by  Ambrose 
Badcock  to  James  Long  of  the  parish  of  Hennock,  and  lived  with  Long  in  that 
parish,  in  service  under  the  assignment,  a  sufficient  length  of  time  to  gain  a 
lettlement.  The  assignment  was  executed  by  Badcock  and  Long,  and  the  two 
iustioes ;  and  at  the  time  of  the  production  of  it  in  Court  on  the  hearing  of  the 
appeal,  it  bore  a  one  pound  stamp  which  had  been  affixed  on  payment  of  the 
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penalty  a  alijrt  time  beforei  and  more  than  six  months  afiter  the  date  and  making 
of  it.  Badcock  paid  Long  5/.  as  the  consideration  of  this  transfer  of  the 
apprentice  to  him ;  but  this  was  not  set  ont  in  the  assignment,  nor  was  any 
mention  made  of  it  therein.  And  on  this  '^acconnt  it  was  contended  by  rt^aj 
the  respondent  parish  ('Hennock),  that  no  settlement  could  be  gained  ■• 
under  it ;  and  the  question  for  the  opinion  of  this  Court  was,  whether  the  pauper 
had  gained  a  settlement  by  his  residence  and  service  under  this  assignment 

EscoU  in  support  of  the  order  of  sessions.  The  assignment  was  not  receivable 
in  eyidence,  not  having  been  stamped  in  time,  and  the  premium  paid  on  the 
assignment  not  having  been  set  out  therein  at  length.  This  objection  arises 
on  the  8  Anne,  c.  9,  s.  35,  36,  37,  38,  and  39,  which  require  that  the  full  sum 
received,  paid,  or  contracted  for  in  relation  to  any  apprentice  shall  be  truly 
inserted  and  written  at  leneth  in  some  indenture  or  other  tcrUing  which  shall 
contain  the  covenants,  articles,  contracts,  or  agreements  relating  to  the  service 
of  such  apprentice,  and  shall  be  duly  stamped  within  two  months  of  the  execu- 
tion, and  shall  have  the  sum  contracted  for,  &c.,  truly  inserted  therein ;  in  de- 
fault of  which,  or  of  regular  stamping,  such  indenture,  &c.,  shall  be  void.  It  is 
not  sufficient  that  this  assignment  was  stamped  with  the  stamp  imposed  bj  55 
G.  3,  c.  184,  if  it  ought  to  nave  been  stamped  within  two  months  after  the  date, 
the  time  specified  in  the  statute  of  Anne;  Rex  v.  Chipping  Norton,  5  B.  &  A. 
412.  It  must  be  considered  within  that  act,  since,  though  not  an  indenture,  it 
still  falls  under  the  meaning  of  the  words  "  other  writing."  And  in  the  latter 
stamp  acts,  44  0.  3,  c.  98,  48  O.  3,  c.  149,  and  55  0.  3,  c.  184,  a  duty  is  ex- 
pressly imposed  upon  the  assignments  of  indentures,  whence  it  may  be  fairly 
inferred  that  in  the  statute  of  Anne  the  ^legislature  intended  that  such  an  r^oco 
instrument  as  the  present  should  be  placed  under  the  regulations  there  *> 
established.  But  if  that  be  not  so,  yet  it  is  enacted  by  the  later  statutes  that  all 
the  regulations  contained  in  the  previous  acts  shall  be  revived  and  applied  to 
the  cases  which  are  contained  therein.  Therefore  it  was  necessary  to  insert  the 
eonsideration  in  this  assignment,  and  to  have  it  stamped  within  two  months.  In 
Bex  V,  Oadby,  1  B.  &  A.  477,  where  it  was  held  that  the  consideration  need 
not  be  inserted  in  a  parish  indenture,  the  money  advanced  was  parish  monej^ 
but  that  was  not  the  case  here. 

Praedf  corUrd.  This  is  the  case  of  a  parish  apprentice,  and  not  that  of  a 
private  indenture.  Under  the  statute  of  Anne  parish  indentures  need  not  he 
stamped,  nor  the  assignment  either,  if  it  be  contained  therein.  If  such  assign- 
ment would  not  have  been  liable  to  duty  under  the  statute  of  Anne,  the  pro- 
visions of  that  statute  cannot  be  made  applicable  to  it  by  any  later  act  Bat 
until  the  32  Q,  3,  c.  57,  there  could  not  be,  in  strictness  of  law,  any  assignment 
of  a  parish  apprentice,  Rex  v.  East  Bridgeford,  Burr.  S.  C.  133 ;  Rex  v.  St. 
Petrox,  Ibid.  248 ;  Rex  v.  Barleston,  5  B.  &  A.  780.  The  statute  of  Anne, 
therefore,  could  not  apply  to  that  which  was  only  legalized  by  a  subsequent 
enactment.  As  to  the  words  <<  other  writing,"  in  the  sections  quoted,  they 
cannot  apply  to  an  instrument  like  the  present,  but  must  refer  to  a  deed  poll  or 
something  equivalent  to  an  indenture.  No  duty  being  payable  on  a  parish  inden- 
ture, there  is  no  need  of  the  '^insertion  of  the  premium  therein,  Rex  v,  i^cgo 
Oadby,  nor,  consequently,  in  the  assignment.  Besides,  the  statute  32  ^ 
6.  3,  c.  57,  gives  two  forms  of  the  assignment  of  a  parish  apprentice  in  schedole* 
J),  and  E. ;  but  there  is  no  mention  of  the  premium  in  either. 

Lord  Tenterden,  C.  J.  I  am  of  opinion  that  this  instrument  was  sufficiently 
irtamped,  and  in  due  time.  It  is  said  that  the  assignment  is  within  the  meaning 
and  provisions  of  the  statute  of  Anne,  whereby  it  is  required  that  the  premiam 
paid  on  the  indenture  of  apprenticeship  shall  be  truly  set  forth  in  the  instrn- 
ffMrfit ;  and  here  the  sum  paid  by  the  new  master  to  the  old  is  not  set  out 
^tt!ft4tfre  the  question  arises  whether  an  assignment  of  an  indenture  of  an 
Hf/j^^mtice  is  within  that  statute.  Now,  it  has  been  often  held  that  acts  which 
imff^fit*!  a  charge  on  the  subject-,  must  be  <5onstrued  strictly.  The  stamp  acts, 
iinfftdf/fe,  cannot  apply  to  instruments  not  specifically  designated  therein,  and 
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hence  the  modern  stamp  acts  are  firamed  so  elaborately  to  comprehend  all  possi- 
ble cases.  Unless,  therefore,  the  assignment  of  an  apprentice  be  distinctly 
intended  in  the  statnte  of  Anne,  we  cannot  hold  it  to  be  subject  to  the  duties 
there  imposed.  But  every  word  there  manifestly  applies  itself  to  the  original 
instrument  only,  and  not  to  a  subsequent  assignment.  Under  the  late  stamp 
acts,  the  indenture  of  apprenticeship,  and  an  assignment  thereof,  are  treated 
separately,  and  are  made  subject  to  separate  duties,  which  clearly  shows  that  the 
legislature  thought  the  latter  would  not  be  included  under  the  terms  used  in  the 
statute  of  Anne.  The  order  of  sessions  must,  therefore,  be  quashed. 
4^5^701  ^Parks,  J.  Considering  the  strict  construction  that  ought  to  be  put 
-^  on  a  statute  which  imposes  duties  upon  the  subject,  I  think  an  assign- 
ment of  this  kind  cannot  be  looked  upon  as  included  in  the  statute  of  Anne. 
Taunton  and  Patteson,  Js.,  concurred.  Order  of  sessions  quashed. 


The  KING  V.  The  Inhabitants  of  MACCLESFIELD.    Nov.  12. 

The  pauper  took  a  hoiiBe,  conaiBtang  of  a  honse-plaoe,  a  chamber  orer  it,  and  above  that  a  garret, 
which  extended  over  the  lower  rooms  in  the  adjoining  honse.  He  afterwards  took  the  adjoin- 
ing house,  in  addition  to  the  rest  of  the  premises,  from  the  same  landlord,  fbr  a  year,  at  lOL 
rent.  The  whole  was  under  t^e  same  roof,  though  there  was  no  internal  communication.  He 
dwelt  in  that  part  which  he  first  hired,  and  put  a  Journeyman  to  work  in  the  other :  Held,  that 
he  gained  a  settlement  under  the  6  G.  4,  o.  67,  by  renting  a  tenement  consisting  of  a  distinct 
building. 

Upon  an  appeal  against  an  order  of  two  justices,  whereby  W.  Hooley  and  his 
"wife  and  son  were  removed  from  the  township  of  Adlington  in  the  county  of 
Chester,  to  the  township  of  Macclesfield  in  the  same  county,  the  sessions  con- 
firmed the  order,  subject  to  the  opinion  of  this  Court  on  the  following  case : — 

The  pauper,  who  was  a  silk-weaver,  and  used  to  employ  journeymen,  and  had 
looms  of  his  own,  about  September  1826  took  a  house  in  Compton  Row,  Mac- 
clesfield, at  2«.  6^.  per  week.  The  house  consisted  of  a  house-place,  a  chamber 
over  the  house-place,  and  over  that  there  was  a  garret  which  extended  over  the 
lower  rooms  in  the  adjoining  house.  About  six  months  after  the  first  taking 
the  pauper  took  the  adjoining  house  under  his  garret,  and  under  the  same  roo^ 
from  the  same  landlady,  and  paid  4s.  per  week  for  the  whole  together.  In  a 
week  or  two  the  pauper  caUed  on  his  landlady,  and  agreed  with  her  for  the 
*8711  ^^^^®  premises  at  the  same  ^te  for  a  year.  He  occupied  the  premises 
-^  for  nearly  two  years,  paying  the  rent  sometimes  once  a  fortnight,  and 
sometimes  once  a  month,  as  he  found  it  convenient,  and  the  whole  rent  was 
paid.  He  furnished  the  new  part,  and  put  into  it  a  journeyman  who  worked  for 
him,  and  who  paid  the  pauper  Is.  Qd,  per  week  for  it.  At  one  time  the  pau- 
per's step-son,  a  married  man  with  a  family,  slept  in  the  new  part,  the  pauper 
having  put  a  bed  in  it.  The  step-son  paid  the  same  rent  which  the  pauper  did. 
This  was  before  the  pauper  let  it  to  the  journeyman.  There  was  a  passage 
under  the  chamber  floor,  and  betwixt  the  two  houses,  which  led  from  the  pubbo 
street  to  other  houses ;  and  there  was  no  internal  communication  betwixt  the 
two  houses. 

Lloyd  in  support  of  the  order  of  sessions.  The  question  in  this  case  turns 
upon  the  construction  of  the  6  G.  4,  c.  57,  which  requires  that  the  tenement, 
the  renting  of  which  shall  confer  a  settlement,  shall  consist  of  a  separate  and 
distinct  dwelling-house  or  building,  or  of  land,  or  both,  bon&  fide  rented  by  such 
person,  in  the  parish ;  and  that  such  house,  building,  or  land  shall  be  occupied 
under  such  yearly  hiring.  It  may,  perhaps,  be  conceded,  as  there  was  no  inter- 
nal communication,  that  the  premises  here  did  not  constitute  one  distinct 
dufeUing-house,  but  they  formed,  altogether,  one  distinct  building.  It  is  like 
the  case  of  premises  which  consist  partly  of  a  house  ai)d  partly  of  a  warehouse; 
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the  whole  constitiite  one  huilding.  The  object  of  the  act  was  the  preyention  of 
several  holding?  of  portions  of  houses,  in  (liferent  parts  of  a  parish,  heing  added 
together  to  make  up  the  tenement.  This  ease,  therefore,  is  clearly  not  within 
the  mischief  intended  to  be  ^remedied :  for  here,  the  hol(Unff  was  entire,  ri^ona 
under  one  person,  and  at  one  rent;  and,  as  to  the  building  itself,  it  was  ^ 
all  under  one  roof.  The  question  of  occupation  does  not  arise,  for  it  is  immaterial 
who  occupies.     Rex  v.  Crreat  Bentlej,  10  B.  k  C.  520. 

Cottingha/my  contrd.  Here  has  been  a  separate  oocnpation  of  distinct  pre- 
mises. The  paaper  only  occupied  one  part,  and  allowed  his  son-in-law,  and  after- 
wards his  journeyman,  to  occupy  the  other,  not  as  a  lodger,  but  as  a  sub-tenant. 
Therefore,  each  part  was  a  distinct  dwelling-house;  and  upon  the  fieusts  stated, 
the  whole  could  not  be  one  distinct  building,  but  at  the  most  consisted  of  a 
building  attached  to  a  dwelling-house.  One  part  was  taken  first  by  the  pauper, 
and  then  another  part,  and  it  is  found  that  there  was  no  internal  communication 
between  them. 

Lord  Tenterden,  C.  J.  I  should  have  been  better  satisfied  if  the  justices 
in  sessions  had  themselves  found  that  these  premises  formed  one  distinct  build- 
ing. But  it  seems  to  me  that  they  have  found  so  in  effect;  for  it  is  stated,  that 
the  whole  was  under  the  same  roof:  that  being  so,  it  is  a  distinct  building, 
which  satisfies  the  words  of  the  act. 

Parke,  J.  We  must  take  it,  i^m  the  fiusts  stated  in  the  ease,  that  this  was 
one  distinct  building.  I  am  by  no  means  satisfied,  that  the  occupation  of  a 
dwelling-house,  and  another  distinct  building  in  the  same  parish,  may  not  be 
sufficient  to  confer  a  settlement.  The  object  *of  the  act  was  to  exclude  pito^o 
all  questions  about  the  occupation  of  rooms.  It  appears  to  me  not  to  be  >- 
less  a  tenement  within  the  meaning  of  the  act,  where  one  detached  house  is 
occupied  with  another.  It  is  not,  however,  necessary  to  decide  that  point  here. 
That  there  was  a  sufficient  occupation,  by  the  under-tenant,  is  settled  by  Rex  v. 
Great  Bentley;  though  that  will  not  be  sufficient  since  the* new  statute  1  W.  4, 
c.  18,  which  requires  an  occupation  by  the  person  hiring  the  premises. 

Taunton,  J.  To  prevent  any  misconstruction,  it  must  be  understood  that 
the  Court  decides  on  the  statement  of  the  &cts  in  this  case.  It  is  stated  that 
one  garret  went  over  both  houses,  and  they  were  under  one  roof.  It  may  be 
too  much  to  say,  that  two  dwelling-houses  can  constitute  one  distinct  dwelHng* 
house,  but  this  is  a  separate  and  distinct  building.  Then  there  has  been  an 
occupation  within  the  words  of  the  act,  which  does  not  say  by  whom  the  tene- 
ment ib  to  be  occupied. 

Patteson,  J.  It  is  not  necessary  now  to  decide,  whether  the  occupation  of 
two  distinct  dwelling-houses  or  building?  in  different  parts  of  a  parish  will  be 
sufficient  or  not.     This  was  one  distinct  building  under  one  roof. 

Order  of  sessions  quashed. 


*The  KING  V.  The  Inhabitants  of  CASSINGTON.    Nov,  12.  [*874 

A-  doTised  to  his  von,  who  had  oome  into  a  parish  with  a  eertifieate,  an  estate  in  these  words: — 
''  My  desire  is,  that  my  son  Robert  shall  live  in  that  part  of  my  house  as  he  now  doth,  and  at 
the  same  yearly  rent  which  he  now  gives,  as  long  as  my  son  John*'  (to  whom  the  testator  de- 
Tised  the  house  in  fee) ''  shall  enjoy  and  own  the  same :"  Held,  that  this  was  a  derise  of  an 
i  estate  pur  autre  vie,  which  discharged  the  certificate. 

Qutere,  Whether  an  estate  conveyed  to  a  certificated  man  on  mere  voluntary  consideration,  wHl 
discharge  the  certificate  ? 

Upon  appeal  against  an  order  of  two  justices,  whereby  William  Whitley,  his 
wife  and  children,  were  removed  from  the  parish  of  Handborough,  in  the  county 
of  Oxford,  to  the  parish  of  Cassington,  in  the  same  county ;  the  sessions  con* 
firmed  the  order,  subject  to  the  opinion  of  this  Court  on  the  following  case :— ^ 

Sobert  Whitley,  the  pauper's  &ther,  about  sixty  years  ago,  went  to  the 
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of  HandboroQgb  with  a  oertificatey  duly  signed,  certified,  and  allowed,  acknow- 
ledging that  he,  his  wife,  and  fiunily  were  legally  settled  at  Cassington.  In  1771 
Thomas  Whitley,  father  of  the  said  Robert,  duly  made  his  last  will  in  writing, 
and  thereby  devised  as  follows : — ''  I  give  and  bequeath  to  my  son  Robert  Whit- 
ley the  sum  of  5/.,  and  my  desire  is,  that  my  son  Robert  shall  live  in  that  part 
of  my  house,  as  he  now  doth,  and  at  the  same  yearly  rent  which  he  now  gives, 
as  long  as  my  son  John  shall  enjoy  or  own  the  same.  And  all  other  my  estate 
and  stock  whatsoever  I  stand  possessed  of  at  the  time  of  my  decease  I  give  to 
my  beloved  son  John  Whitley  and  his  heirs  for  ever."  It  appeared  bv  the  Court 
Rolls  of  the  manor  of  Handborough,  that,  on  the  18th  of  October,  1772,  John 
Whitley,  as  son  and  devisee  of  Thomas  Whitley,  was  duly  admitted  tenant  to 
the  house  mentioned  in  his  &ther's  will.  It  further  Appeared,  from  the  same 
Court  Rolls,  that  on  the  25th  of  October,  1773,  the  said  John  Whitley  surren- 
^8751  ^^^^  ^^®  house  to  the  use  and  behoof  of  ^Robert  Whitley  of  Handbo- 
-*  rough  and  his  heirs  for  ever :  and  at  the  same  court  Robert  Whitley  did 
his  fealty,  and  was  admitted  tenant.  It  appeared  also  that  in  the  year  1773,  it 
was  not  usual  to  state  on  the  Court  Rolls  the  considerations,  whether  valuable  or 
otherwise,  which  were  given  for  property  surrendered ;  but  they  were  mentioned 
in  the  copies  of  the  court  rolls  delivered  out.  The  copy  was  not  produced  in 
evidence  in  this  case.  Robert  Whitley,  the  pauper's  father,  resided  in  the  house 
more  than  forty  days  previous  to  such  surrender  (and  after  hit  father*  s  dcath,(ay) 
and  more  than  forty  days  afler  the  surrender,  and  during  this  occupation  the 
pauper  was  bom. 

Talfaurd  in  support  of  the  order  of  sessions.  The  question  is,  whether  the 
parish  certificate  has  been  discharged  by  the  acquisition  of  an  estate.  It  cannot 
be  said  that  the  pauper's  father  took  anything  under  the  will,  for  no  estate  is 
given  to  him  thereby.  Then,  has  the  pauper  acquired  an  estate  under  the  sur- 
render which  will  destrov  the  effect  of  the  certificate  ?  It  is  established  by  Rex 
V.  Great  Driffield,  8  B.  &  C.  684,  that  a  certificate  will  not  be  discharged  bv  the 
acquisition  of  an  estate  through  the  act  of  the  party  himself,  as  by  purchase. 
Rut  it  is  left  undecided  there  what  would  be  the  effect  of  a  voluntary  grant  by 
another.  Here,  too,  it  is  unnecessary  to  decide  that  question,  for  supposing  it 
to  be  a  conveyance  from  one  brother  to  another,  without  auy  consideration 
*ft7fi1  ^Appearing,  still,  as  asainst  the  parish  seekiug  to  discharge  itself  from 
J  the  certificate,  it  must  be  taken  primSi  facie  to  have  been  in  the  whole  or 
in  part  for  a  pecuniary  consideration.  It  lies  upon  that  parish  to  prove  it  to  be 
a  voluntary  grant,  Rex  t;.  Warblington,  1  T.  R.  241.  The  sessions  have  not 
expressly  found  whether  the  consideration  was  voluntary  or  pecuniary ;  but  as 
they  have  confirmed  the  order,  they  must  be  taken  to  have  decided  that  it  was 
not  voluntary. 

Chilton,  contrd.  Since  the  decision  in  Rex  v.  Great  Dnffield,  it  cannot  be 
contended  that  a  purchase  will  discharge  the  certificate ;  but  the  sessions  did  not 
intend  to  find  that  there  was  a  purchase.  At  all  events,  the  pauper's  father 
took  an  estate  under  the  will,  and  resided  forty  days  after  it  came  to  him,  which 
has  discharged  the  certificate.  Under  the  words  of  the  will,  "  and  my  desire  is, 
that  my  son  Robert  shall  live  in  that  part  of  my  house  as  he  now  doth,  and  at 
the  same  yearly  rent  which  he  now  gives,  as  long  as  my  son  John  shall  enjoy  or 
own  the  same,"  Robert  took  an  estate  for  the  life  of  John,  defeasible  by  his 
ceasing  to  own  and  enjoy  the  property,  and  was  therefore  irremovable.  Then, 
on  the  other  pointy  the  seneral  doctrine  is,  that  the  certificate  is  not  discharged 
by  any  act  of  the  party  himself :  but  voluntary  conveyances  fall  under  a  different 
rule :  thus  in  Rex  v.  Upton,  3  T.  R.  251,  in  which  there  was  a  mixed  conside- 
ration, partly  money  and  partly  love  and  affection,  the  certificate  was  holden  to 
be  discharged.  The  present  point,  therefore,  is  not  decided  by  Rex  v.  Great 
Driffield. 

(«)  The  ease  wu  amended  at  the  snggestloii  of  the  Gonrty  during  the  aignment,  by  the  inee?- 
tloii  of  this  fiMt,  which  waa  agreed  to  by  the  oounael  on  each  aide. 
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*Lord  Tenterden,  C.  J.  It  seems  to  me  that,  under  the  will,  tlie  p^^ 
pauper's  father  took  an  estate  per  autre  vie,  that  is,  for  John's  life,  de-  ^  ' 
feasihle  on  his  ceasing  to  enjoy  and  own  the  estate.  No  one  could  say  that 
John  would  so  cease  during  the  whole  of  his  life ;  so  long,  therefore,  as  John 
liyed,  Rohert  might  hold  his  estate.  And  it  was  conveyed  to  him  hy  the  will 
of  his  father,  and  not  hy  his  purchase,  or  any  act  of  his  own. 

Parke,  J.  Rohert  took  an  estate  for  life,  determinahle  on  certain  eyenta. 
It  is  immaterial  whether  the  estate  he  equitahle  or  legal,  the  certificate  is  eqnaJlj 
discharged.  The  case  of  Rex  v.  Great  Driffield,  8  B.  &  G.  684,  leaves  all  the 
cases  untouched  where  the  consideration  is  any  other  than  pecuniary. 

Taunton,  J.,  and  Patteson,  J.,  concurred. 

The  rule  for  quashing  the  order  of  sessions  was  made  ahsolute. 


♦WILLIAMS  V.  POCKUNGTON.    Nov.  14.  [*878 

A  tenftBi  of  premises,  haring  built  a  party  wall  thereon,  let  a  portion  of  them,  upon  ■  baildiag 
agreement,  for  501.  a  year.  The  sub-tenant  built  a  house  on  his  part  of  the  ground,  and  in  ae 
doing  made  use  of  the  party  walL  The  agreement  contained  no  stipulation  in  case  of  this  beuif 
done.    The  sub-tenant  underlet  the  house,  when  finished,  at  a  rent  exceeding  50L: 

Held,  that  the  original  tenant  was  not  entitled  to  compensation  from  his  lessee  under  the  build- 
ing act,  14  G.  3,  e.  78,  s.  41,  for  the  use  of  the  party  wall,  since  he  himself,  and  not  his  nib- 
tenant,  was  the  owner  of  the  improred  rent,  within  that  clause. 

8emble,  that  the  clause  does  not  apply  where  the  land  adjacent  to  the  party  wall  is  held  imdsr 
an  agreement  with  the  builder  of  it. 

• 

Assumpsit  for  a  portion  of  tht>  expense  of  a  party  waU  huilt  hy  the  pUuntiff 
pursuant  to  the  act  14  Q.  3,  c.  76,  and  cut  into  ana  used  hy  the  defendant,  he 
then  heing  the  owner  and  occupier,  and  entitled  to  the  improved  rent,  of  the 
adjoining  premises.  Plea,  non  assumpsit.  At  the  trial  hefore  Lord  Tenterden, 
C.  J.,  at  the  London  sittings  after  Hilary  term  1831,  it  appeared  that  the  plain- 
ti£f,  heing  tenant,'  at  a  rent  of  SOL  a  year,  of  certain  land,  upon  which  he  had 
huilt  the  party  wall  in  question,  demised  several  portions  of  it  at  rents  amount- 
ing altogether  to  140/.  a  year.  One  parcel  of  the  land  he  let  to  the  defendant 
for  fifty-nine  years,  at  a  yearly  rent  of  50/.,  upon  an  agreement,  hy  which  thed^ 
fendant  undertook  t>  erect  a  substantial  hrick  dwelling-house  upon  the  promises 
within  twelve  months,  and  to  pay  all  taxes,  &c. ;  and  the  plaintiff,  on  his  part, 
agreed,  so  soon  as  the  house  should  he  completed,  to  grant  the  defendant  a  ieaae. 
suhject  to  the  usual  covenants,  at  the  rent,  and  for  the  term  aforesaid.  The  de- 
fendant built  his  house,  and  in  so  doing,  made  use  of  the  party  wall ;  and  a  lease 
was  afterwards  granted  him  pursuant  to  the  agreement.  He  then  underlet  the 
premises  at  an  advanced  rent.  The  plaintiff  thereupon  made  the  claim  stated 
m  the  declaration :  and  at  the  trial,  this  demand  was  grounded  both  on  an 
express  promise  (after  the  use  made  of  the  wall),  and  upon  the  defendant's 
eeneral  liability  under  the  building  act,  *14  G.  8,  c.  78,  s.  41. (a)  For  m^ 
tne  defendant  it  was  urged,  that  he  was  not  an  ''  owner  entitled  to  the  *- 
improved  rent"  within  the  meaning  of  the  statute.  The  Lord  Chief  Justio^ 
directed  a  verdict  for  the  plaintiff,  giving  leave  to  move'that  a  nonsuit  might  he 
entered.     A  rule  nisi  having  been  obtained  for  that  purpose, 

Guniey  and  Kelly  now  showed  cause.  The  defendant,  though  holding  his 
premises  by  lease  from  the  plaintiff,  was  in  the  same  situation  as  a  stranger  with 
respect  to  the  party  wall.  There  was  no  covenant  entitling  him  to  the  benefit 
of  that  wall;  he  might  avail  himself  of  it  or  not,  as  he  uiought  proper;  but 

(a)  Which  provides,  **  That  the  person  or  persons  at  whose  expense  any  party  wall  or  partj  ardi 
■hall  bo  built  agreeably  to  the  directions  of  this  act,  shall  be  reimbursed  by  the  owner  or  owoei* 
who  shall  be  entitled  to  the  improved  rent  of  the  ac^oining  building  or  ground,  and  who  shall  at 
any  time  make  use  of  such  pany  waU  or  party  aroh,  a  part  of  the  expense  of  building  the  sam^ 
in  the  proportion  after  mentioned,"  Ac 
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if  he  did  so,  he  was  hound  to  hear  a  part  of  the  expense.  There  is  no  ease  ia 
which  this  question  has  arisen  hetween  landlord  and  tenant ;  hut  on  principle,  a 
tenant  ought  to  he  held  liable  as  much  as  a  stranger.  Lamhe  v.  Hemans,  2  B. 
&  A.  467,  will  be  relied  upon  on  the  other  side.  There,  a  person  holding  a  lease 
of  premises  at  a  fixed  rent,  had  assigned  them,  for  a  sum  of  money,  to  the  de- 
fendant, who  had  greatly  increased  Iheir  annusJ  value ;  but  it  was  held  that  he 
was  not  the  owner  of  the  improved  rent  within  the  statute.  In  that  case,  how- 
ever, the  defendant  had  not  underlet;  and  there  is  a  material  difference  between 
a  person  taking  a  house  from  the  lessee,  who  himself  holds  at  an  improved  rent, 
and  merelv  increasing  its  value,  and  one  who  erects  houses  on  ground  demised 
^8801   ^    ^  ^^  ^  building  lease :  the  latter  is  the  very  description  of  ^person 

^  contemplated  by  the  act  as  likely  to  make  use  of  the  party  wall ;  he  takes 
the  property  for  the  express  purpose  of  letting  it,  when  improved,  at  a  higher 
rent  than  he  pays ;  and  the  party  who  so  lets  is,  according  to  several  cases,  the 
owner  pointed  out  by  the  statute,  (a)  It  may  be  said,  that  in  this  case,  the  de- 
fendant was  not  owner  of  any  improved  rent  when  the  party  wall  was  built,  or 
when  it  was  cut  into ;  but  in  Peck  v.  Wood,  5  T.  R.  130,  under  similar  ciroum- 
Btanoes,  that  objection  did  not  prevail.  Besides,  here  was  an  express  promise  to 
pay  for  the  use  of  the  wall,  and  that  is  a  sufficient  eround  of  action,  independ- 
ently of  the  statute.     Stuart  v.  Smith,  7  Taunt.  158. 

CampbeUf  contrd.  In  the  case  last  cited  there  was  an  express  contract  between 
the  parties  before  the  work  was  done }  the  work  was  performed  in  consideration 
of  it.  But  here  the  wall  had  been  built  and  made  use  of  by  the  defendant, 
before  the  plaintiff  advanced  his  claim.  The  alleged  promise,  unless  it  can  b« 
grounded  on  the  statute,  is  nudum  pactum.  In  the  cases  hitherto  decided,  the 
bnds  separated  by  the  party  wall  were  in  the  hands  of  different  persons  when 
the  wall  was  built.  Here  the  same  person  was,  at  that  time,  owner  of  the  lands 
on  both  sides ;  and,  where  that  is  the  case,  such  person  may  make  his  bargain 
for  compensation  in  respect  of  the  party  wall,  when  he  lets  one  of  the  adjacent 
pieces  of  ground  for  the  purpose  of  building.  It  must  be  supposed  here,  that 
the  use  of  the  wall  was  tisLken  into  consideration  in  the  agreement  between  the 
^8811   ^P^^^^  '^^^  defendant.     Besides,  according  to  the  decided  cases,  the 

-^  plaintiff  and  not  the  defendant  ought  here  to  be  considered  the  owner  of 
the  improved  rent.  At  all  events  the  defendant  was  not  the  owner  of  any  im- 
proved rent  when  he  first  built  against  the  party  wall ;  and  if  any  claim  accrued 
to  the  plaintiff  under  the  statute,  it  must  have  accrued  absolutely  at  that  time ; 
it  oould  not  have  depended  on  the  contingency  of  the  defendant's  making  a  good 
or  a  bad  bargain  with  his  sub-tenants. 

Lord  Tenterden,  C.  J.  It  is  unfortunate  that  the  plaintiff,  in  his  agree- 
ment with  the  defendant,  did  not  expressly  provide  for  compensation  to  be  made 
to  him  in  respect  of  the  party  wall  which  he  had  then  built  upon  the  land.  In 
the  absence  of  any  such  stipulation,  it  becomes  necessary  to  see  whether  the  law 
has  made  any  provision  which  can  supply  its  place ;  and  I  am  of  opinion  that  it 
has  not  Suppose  the  party  wall  had  not  belonged  to  the  plaintiff  but  to  a  third 
person,  and  the  plaintiff  had  been,  as  he  is  in  this  case,  proprietor  of  the  land 
adjacent  to  the  party  wall,  on  which  the  defendant  had  built,  and  which  he  had 
let  to  the  defendant  at  a  higher  rent  than  would  be  given  for  land  unbuilt  upon. 
In  that  case  the  plaintiff,  and  not  the  defendant,  would  have  been  the  owner  of 
the  improved  rent;  and  it  makes  no  difference,  in  my  opinion,  that,  in  thk 
instance,  the  plaintiff  himself,  who  is  the  landlord,  is  also  the  builder  of  the  party 
wall ;  on  the  ccmtrary,  I  think  that  circumstance  rather  makes  against  his  claim. 
At  all  events,  he  is  the  person  who,  by  his  contract  with  the  defendant,  obtains  50/. 
*8821  '^  7®^'  which,  without  such  contract,  the  land  would  not  be  worth ;  he  haS| 

-*  ^therefore,  no  claim  against  any  one  for  compensation  under  the  statute. 
Parks,  J.     I  am  of  the  same  opinion.     It  seems  to  me  that  the  statute  was 

ia)  8«e  SouUiaU  v.  Leadbetter,  3  T.  R.  458,  Peck  v.  Wood,  5  T.  R.  130,  Sangster  v.  Bizkhea^ 
I.  A  P.  303,  Beardmore  r.  Fox,  8  T.  R.  314 
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not  meant  to  apply  where  the  adjoining  hmd  is  taken  utder  an  agreement  with 
the  builder  of  the  party  wall. 
Taunton  and  PATTBaoN,  Js.^  ooncurred.  Bide  afasokte. 


WITHERS  r.  REYNOLDS.    Nov.  14. 

B.  agreed  to  rapply  W.  with  itraw,  to  be  delivered  at  W.'s  premisee,  «t  the  rate  of  fliiee  loads  ie 
B  fortnight*  daring  a  apeoifted  time ;  and  W.  agreed  **  to  par  R.  33«.  per  load  for  each  load  of 
atraw  so  delifered  on  his  premises"  daring  the  abore  period.  Afler  the  straw  had  been  svp- 
pUed  for  some  lime  W.  revised  to  p^  for  the  last  load  deliirered,  and  in^sted  on  alwsgrf 
Beeping  one  payment  in  arrear : 

Held,  that  aoeording  to  the  tnie  effect  of  the  agreement,  each  load  was  to  be  paid  for  on  delireiy, 
and  that  on  W.'s  reftisal  so  to  pay  for  them,  R.  was  not  bound  to  send  any  more. 

AssuBfPsrr  for  not  delivering  straw  to  the  plaintiff  punmant  to  agreement 
At  the  trial  before  Lord  Tenterden,  C.  J.^  at  the  sittings  in  Middlesex  after  last 
Hilary  term,  the  agreement  proved  was  as  follows  :-— 

^' John  Reynolds  undertakes  and  af;rees  to  supj^y  Joseph  Withers  with  wheat 
atraw  of  good  quality  sufficient  for  his  use  as  a  stable-keeper,  and  delivered  on 
his  premises  as  above"  (i.  e.  at  Long  Acre,  London), ''  till  the  24th  of  June, 
18dO,  at  the  sum  of  thirty-three  shimngs  per  load  of  thirty^six  trusses,  to  be 
delivered  at  the  rate  of  three  loads  in  a  fortnight,  in  a  dry  state  and  withovt 
damage.  And  the  said  J.  W.  hereby  agrees  to  pay  to  the  aara  J.  R.  or  hia  eider 
the  sum  of  thirty-three  shillings  per  load  for  each  load  of  straw  so  delivered  on 
his  premises  from  this  day  till  the  24th  of  June,  1880,  aoeording  to  the  terms  of 
this  agreement.         (Signed)         <'  Joseph  Withbbs,  Joh^  Reynolds." 

'''The  straw  was  regularly  sent  in  from  the  20th  of  October,  1829,  r^ooo 
when  this  agreement  was  made,  tall  the  end  of  January  1830.  At  >- 
that  time,  the  plaintiff  being  in  arrear  fw  several  loads  of  straw,  the  ddend- 
ant  called  upon  him  for  we  amount,  and  he  thereupon  tendered  to  the 
defendant  112.  lis.,  being  the  price  of  all  the  straw  delivered  except  the 
last  load,  saying  that  he  should  always  keep  one  load  in  hand.  The  defendant 
objected  to  this ;  but  was  at  length  oblig^  to  take  the  sum  offered :  and  he 
then  told  the  plaintiff  that  he  would  send  no  more  straw  unless  it  was  pud  for 
on  delivery :  and  accordingly  no  more  was  sent.  On  the  part  of  the  defendant 
it  was  submitted  that  there  must  be  a  nonsuit,  inasmuch  as  the  plaintiff,  on  his 
own  showing,  had  not  performed  his  own  part  of  the  contract,  which  was,  in 
effect,  to  pay  for  each  load  on  delivery.  Lord  Tenterden,  C.  J.,  was  of  this 
opinion ;  but  directed  a  verdict  for  the  plaintiff,  reserving  the  point.  A  nk 
nisi  was  afterwards  obtained  for  entering  a  nonsuit. 

Camjphdl  and  R,  F.  Richards  now  showed  cause.  Two  things  independent 
of  each  other  were  stipulated  by  this  contract  to  be  done  by  the  respective 
parties :  the  defendant  was  to  deliver  straw ;  the  plaintiff  to  pay  the  price.  No 
time  of  payment  was  specified.  There  appears  nothing  which  could  entitle  the 
defendant  to  insist  on  receiving  his  money  till  the  whole  quantity  of  straw  was 
delivered.  Payment,  then,  was  not  a  condition  of  the  defendant's  performance 
of  his  contract.     His  promise  was  given  in  consideration  that  the  plaintif 

Cnised  to  pay,  not  in  consideration  of  performance.  If  the  plaintiff  was 
nd  to  pay  for  each  load  '^on  delivery,  still  it  does  not  follow  that  a  r«Qgi 
refdsal  to  pav  for  one  load  excused  the  defendant  from  any  future  per-  I- 
formance  of  his  contract.  Weaver  v.  Sessions,  6  Taunt.  IM.  And,  acoording 
to  that  case,  he  ought  at  least  to  have  shown  that  he  subsequently  made  a  tender 
of  executing  his  part  of  the  agreement,  which  the  plaintiff  rejected.  The 
defendant,  therefore,  upon  his  construction  of  the  agreement^  may  be  entitled  to 
bring  a  cross  action,  but  has  no  defence  to  this. 

Platt^  contT^,    The  only  question  is  upon  the  construction  of  this  agreement 
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It  is  trae,  no  iixne  of  paymeiit  was  specified,  but  in  the  absence  of  any  exprem 
stipulation,  the  monej  would  be  payable  on  demand  as  often  as  it  became  due ; 
and  here  the  words,  <'  to  pay  thirty-three  shillings  per  load  for  each  load  so  deli- 
vered," intimate  that  the  price  of  each  load  was  to  be  due  as  soon  as  it  was 
deUvered.     (Here  he  was  stopped  by  the  Court.) 

Lord  Tenterdsn,  0.  J.  I  am  of  opinicm  that  the  plaintiff  is  not  entitlod  to 
reoover.  There  is,  I  think,  no  doubt  that  by  the  terms  of  this  agreement  the 
plaintiff  was,  to  pay  for  the  loads  of  straw  as  they  were  delivered.  If  that  were 
not  so,  the  defendant  would  have  been  liable  to  the  inconvenience  of  giving  credit 
for  an  indefinite  length  of  time,  and,  in  case  <^  non-payment,  bringing  an  action 
for  a  very  large  sum  of  money,  which  does  not  appear  to  have  been  intended  by 
the  contract.     Then  the  only  question  is,  whether  upon  the  plaintiff's  saying, 

^SS')!  "  ^  ^^^  ^^  P^^  ^^^  ^^  goods  on  delivery''  ^for  '''that  was  the  effect  of 
•^  his  communication  to  the  defendant),  it  was  mcumbent  on  the  defend- 
ant to  go  on  supplying  straw;  and  he  clearly  was  not  obliged  to  do  so. 

Pabk£,  J.  The  substance  of  the  aereem^it  was,  that  the  straw  should  be 
paid  for  on  delivery.  The  defendant  dearly  did  not  contemplate  giving  credit. 
When,  therefore,  the  plaintiff  said  that  he  would  not  pay  on  deHvery  (as  he 
did,  in  substance,  when  he  insisted  on  keeping  one  load  in  hand),  the  defendant 
was  not  obliged  to  go  on  supplying  him. 

Taunton,  J.  The  contract  does  not  say  m^ely  that  so  much  straw  shall  be 
supplied  at  Uiirty-three  shillings  a  load,  but  it  adds,  that  the  plaintiff  shall  pay 
that  sum  "  for  each  load  of  straw  delivered  on  his  premises, "  from  the  date  of 
the  agreement  till  the  24th  of  June,  1830.  That  prima  facie  imports  that  each 
load  was  to  be  paid  for  as  delivered. 

PATTNaON,  J.  If  the  plaintiff  had  merely  failed  to  pay  for  any  particular 
load,  that,  of  itself,  might  not  have  been  an  excuse  to  the  defendant  for  deliver- 
ing no  more  straw :  but  the  plaintiff  here  expressly  refuses  to  pay  for  the  loads 
as  delivered ;  the  defendant,  therefore,  is  not  liable  for  ceasingto  perform  his 
part  of  the  contract.  Kule  absolute. 


•886]  *BVANS  V,  TRUMAN  and  Others.    Nov.  14. 

Bj  the  6  Q.  4y  0. 94y  «.  2,  "any  person  intnuted  with  aod  in  poaseraion  of  any  bill  of  lading, 
India  warranty  Ae.,  shall  be  deemed  the  true  owner  of  the  g<K)d8,  Ae.,  therein  described^  bo  far 
as  to  give  ralidity  to  any  contract  entered  into  by  such  person  for  the  sale  of  the  goods  or  for 
the  deposit  or  pledge  thereof,  as  a  seonrity  for  any  money  or  negodable  instnunent  adTsnced 
or  given  npon  the  faith  of  such  docnments." 

A.,  the  owner  of  eertain  East  India  indigo  warrants,  intrusted  them  to  a  broker,  withdtat  any 
anthority  to  jdedge  or  sell.  The  broker  pledged  them  to  B.  In  an  action  brought  by  A. 
against  B.  for  the  prooeeds  of  the  goods,  the  broker  being  called  as  a  witness  for  the  plaintiiT, 
stated  that  he  parted  with  the  warrants  to  the  defendant  under  a  contract  which  was  in  writing : 
Held,  that  a  defendant  seeking  to  avail  himself  of  the  statute,  must  prove  his  contract  with 
the  broker,  and,  oonsequently,  that  it  was  incumbent  on  B.  to  produce  the  written  agreement 

Assumpsit  for  money  had  and  received  by  the  defendants  for  the  plaintiflTs 
use.  At  the  trial  before  Lord  Tenterden,  C.  J.,  at  the  London  sittings  after 
last  Michaelmas  term^  it  appeared  that  the  plaintiff^  being  the  owner  of  certain 
ESast  India  indigo  warrants,  had  placed  them  in  the  hands  of  Nevett  and  Co., 
brokers,  without  any  authority  to  pledge  or  sell  them.  Nevett  and  Co.,  how- 
ever, it  ¥ras  alleged,  had  sold  them  to  the  defendants,  who  had  obtained  value 
for  them,  and  the  plaintiff  sought  to  recover  the  proceeds  in  this  action.  The 
pluntiff  called  Nevett,  who  stated  that  he  had  no  authority  to  sell  or  pledge  the 
warrants ;  and  having  been  asked  whether  he  had  part^  with  them  to  the 
defendants,  answered  he  had  done  so  under  a  contract  which  he  said,  on  cross 
examination,  was  in  writing.  The  defendants'  counsel  iixen  required  the  plaintiff 
to  produce  it  as  part  of  his  case ;  but  it  was  contended  that  the  plaintiff  was  not 
bound  to  give  such  evidence.  Lord  Tenterden  said  he  would  reserve  the  point, 
but  intimated  an  opinion  that  the  defendantc^  who  sought  to  avail  them- 
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selves  of  the  statute  6  G.  4,  o.  94,  s.  2,  (a)  OB^t,  *m  order  to  give  r^gg-y 
validity  to  a  contract  entered  into  by  the  broker  intrusted  with  the  war-  ^ 
rants,  for  the  sale,  deposit,  or  pledge  thereof,  to  prove  the  contract  itself.  The 
defendant's  counsel,  however,  did  not  produce  it)  but  commented  on  the  plaintiff's 
evidence  without  calling  witnesses.  The  jury  found  for  the  defendants,  and 
that  Nevett  was  still  indebted  to  them  on  the  indigo  transaction.  A  rule  nisi 
was  afterwards  obtained  for  setting  aside  that  verdict,  and  entering  a  verdict  for 
the  plaintiff. 

Sir  James  Scarlett,  Gampbett,  and  Coleridge  now  showed  case.     The  ques- 
tion is,  who  was  to  prove  the  contract  in  this  instance.     The  plaintiff  contends 
that  the  party  receiving  the  goods  is  bound  to  prove  his  title.     But  there  is  no 
ground  for  such  a  position.     These  warrants  are  like  all  chattels  which  pass  by 
delivery ;  the  person  in  possession  is  presumed  to  have  a  good  title  until  that  is 
impeached.     It  is  not  enough  for  a  party  to  prove  that  the  property  in  the  goods 
was  his,  and  that  he  has  not  voluntarily  parted  with  the  possession  3  he  must 
show  that  they  have  come  improperly  into  the  hands  of  the  defendant.     In  the 
case  of  lost  bills  or  checks,  there  is  always  some  circumstance  of  suspicion  or 
negligence  proved  against  the  holder  before  he  is  called  upon  to  account  for  the 
possession.     How   is  the  case*here?  The  plaintiff  proved  that  the  p^oog' 
warrants  had  belonged  to  him ;  that  he  put  them  into  the  hands  of  the  ^ 
broker,  who  parted  with  them  for  value  on  a  contract  in  writing  which  he  wiU 
not  produce.     It  must  be  taken  that  that  contract  was  within  the  provisions  of 
the  act  of  parliament.     It  must  have  been-a  contract  of  sale  or  of  pledge,  and 
the  particulars  could  not  have  been  important.     If  it  was  a  contract  of  sale,  tho 
defendants  have  a  good  title  under  the  act  of  parliament ;  and  if  it  was  a  pledge, 
then,  the  jury  having  found  that  Nevett  is  still  indebted  to  the  defendants  on 
this  transaction,  there  is  also  a  good  defence.     But  if  the  defendants  ought  to 
have  proved  their  titie,  the  Court  will  not  make  the  rule  absolute,  but  will  let 
the  defendants,  on  a  new  trial,  produce  this  evidence,  seeing  that  on  this  trial 
they  were  in  some  degree  misled. 

F.  Pollock,  Jones,  Serjt.,  Joshua  Evans,  and  Wightman,  contrd.  The  defend- 
ants made  their  election  at  the  trial,  and  must  be  bound  by  it.  The  plaintifl 
had  done  enough  in  proving  that  the  goods  had  been  transferred  without  his  con- 
sent or  authority.  The  property  in  personal  chattels  in  no  case  passes  by  delivery 
without  the  owner's  consent.  If  the  defendants  had  a  title  under  the  act  of 
parliament,  it  was  for  them  to  prove  it;  as  against  the  plaintiff  they  were 
wrongdoers. 

Lord  Tenterden,  G.  J.  I  think  there  ought  to  be  a  new  trial  on  parent 
of  costs  by  the  defendants.  It  appears  to  us  from  the  provisions  of  this  act, 
that  the  persons  who  would  avail  themselves  of  it  must  prove  the  contract  which 
they  have  made.  It  was,  therefore,  incumbent  upon  the  defendants  here  to  pro- 
duce the  written  agreement.  But  there  is  a  peculiarity  in  this  case  in  the  picooQ 
'^plaintiff's  own  witness  having  communicated  the  fact  of  the  written  con-  ^ 
tract,  which  may  induce  a  belief  that  the  defendants  were  not  aware  that  it  would 
be  necessary  for  them  to  give  that  evidence.  They  ought,  therefore,  to  be 
allowed  the  opportunity  of  giving  it. 

Parke,  Taunton,  and  Patteson,  Js.,  concurred. 

Kule  for  a  new  trial  on  payment  of  costs  by  the  defendants. 

(«)  By  sect.  3  it  ia  enaoted,  "  That  any  person  intrusted  with  and  in  possession  of  any  blU  of 
lading,  India  warrant,  dock  warrant,  warehonse-keeper's  certificate,  wharfinger's  certificate,  war- 
rant, or  order  for  delivery  of  goods,  shall  be  deemed  and  taken  to  be  the  true  owner  of  the  goods 
described  in  the  said  seyeral  documents,  or  either  of  them,  so  far  as  to  give  validity  to  any  0011. 
tract  or  agreement  thereafter  to  be  made  or  entered  into  by  such  person  so  intrusted  and  ia 
possession  as  aforesaid,  with  any  person,  body  corporate,  Ac,  for  the  sale  or  disposition  of  the 
said  goods,  or  any  part  thereof,  or  for  the  deposit  or  pledge  thereof  or  any  part  thereof,  as  a  se- 
curity for  any  money  or  negotiable  instrument  advanced  or  given  by  such  person,  body  corporate^ 
Ac,  upon  the  faith  of  such  several  documents  or  either  of  them.  Provided  sueh  person,  bodjT 
oorporate>  Ac,  shall  not  have  notice  by  such  documents  or  either  of  them  or  otherwUe,  that  saA 
person  so  intrusted  as  aforesaid  is  not  the  actual  and  bon&  fide  owner  or  proprietor  of  such  goods 
SO  sold  or  deposited  or  pledged  «s  aforesaid." 
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0.  and  C  being  jointly  indebted  to  A.,  the  latter  raed  B.  alone.  He  remonvtrated  upon  the  hard- 
ship of  the  oaeOf  alluded  to  eiroometanees  which  woald  probably  reduce  the  plaintiff's  demand 
if  he  gained  a  yerdloty  and  proposed  to  put  an  end  to  the  action  by  paying  part  of  the  debt,  and 
the  eoete  of  enit.  This  was  amed  to,  and  a  receipt  given  for  the  sum  paid,  which  was  stated 
to  be  for  debt  and  costs  tn  that  action,  A.  afterwa^s  sued  C.  Held,  that  the  composition 
above  mentioned  did  not  operate  as  a  discharge  of  the  whole  debt,  bnt  only  to  relieve  B.,  and, 
therefore,  it  was  no  defenee  for  C 

Assumpsit  for  work  and  labour,  care,  and  attendance.  Plea,  non  assumpsit. 
At  the  trial  before  Lord  Tenterden,  C.  J.,  at  the  London  sittings  aft^r  Michael- 
mas term  1830,  it  was  proved  that  the  plaintiff  had  been  appointed  to  the  situa- 
tion of  assistant  surgeon  and  apothecary  in  a  certain  institution  called  The  Koyal 
Western  Hospital,  which  was  under  the  management  of  a  committee.  The 
defendant  and  George  Hunter  were  both  members  of  this  committee.  The 
plaintiff  had  claimed  from  the  defendant,  by  a  letter  before  the  action,  43Z.  10$. 
as  the  whole  amount  of  his  demand;  in  the  action,  however,  his  claim  was 
reduced  to  28^.  168.  It  was  proved,  on  the  part  of  the  defendant,  that  the  plain- 
tiff had  already  sued  Hunter  for  the  whole  of  the  same  demand.  On  the  1st  of 
May,  1830,  Hunter's  attorney  addressed  the  following  letter  to  the  plaintiff's 
attorney : — 

"  Sir, — ^With  reference  to  our  conversation  vesterday,  I  send  you  underneath 
^J^QOl  (^^^^^^  prejudice)  the  ^terms  upon  wnich  I  propose  to  compromise  this 
^  suit.  I  Uiink  it  however  but  fair  to  premise,  by  representing  to  you  the 
peculiar  hardship  of  the  case  as  regards  Mr.  Hunter.  You  have,  unfortunately, 
fixed  upon  the  very  one  of  all  the  committee  who  knew  least  of  the  affairs  of  the 
hospital,  or  of  the  parties  connected  with  it ;  who  subscribed  to  it  (as  he  docs  to 
many  other  public  charities  in  the  metropolis)  solely  from  motives  of  charity, 
and  only  consented  to  act  on  the  committee  at  the  particular  solicitation  of  a 
friend,  who  was  rather  more  eager  in  the  welfare  of  the  institution  than  the  little 
personal  interest  he  had  in  it  required.  I  am  not  in  general  fond  of  appealing 
to  the  feelinss,  but  I  do  think  this  is  one  of  those  cases  in  which  such  circum- 
stances should  be  considered  and  have  weight.  Should,  however,  your  client 
think  otherwise,  and  persist  in  his  endeavour  to  exact  his  demand  to  the  fullest 
extent  that  the  strictness  of  the  law  will  give  him,  from  this  defendant,  when 
there  are  so  many  others  equally  responsible,  and  upon  whom  the  claim  would 
with  much  more  justice  be  made,  I  must  beg  you  to  remind  him  of  the  circum- 
stances I  stated  in  conversation  to  you  yesterday,  which,  supposing  him  to  obtain 
a  verdict  in  his  favour,  would  so  considerably  reduce  it  in  amount.  I  propose, 
therefore,  to  put  an  end  to  the  action  by  paying  down  15Z.  and  the  costs  of  suit, 
upon  receiving  a  proper  discharge.  Such  sum  would,  even  then,  be  five  or  six 
times  more  than  the  amount  of  Mr.  Hunter's  proportion  of  the  demand." 

The  plaintiff  having  agreed  to  stay  the  action  against  Hunter  on  receiving  15Z. 
and  his  costs,  that  amount  was  paid,  and  the  following  receipt  was  given  by  the 
plaintiff's  attorney : — 

*$^Q11       *"  Received,  10th  May,  1830,  of  the  defendant,  the  sum  of  twenty 
•^  pounds  fourteen  shillings  and  sixpence,  being  the  amount  to  be  taken  for 
debt  and  costs  in  thi$  action" 

A  declaration  had  been  filed,  and  a  rule  to  plead  given ;  but  after  this  pay- 
ment no  further  proceedings  took  place.  It  was  urged  for  the  defendant,  that 
the  plaintiff,  having  accepted  a  composition  from  Hunter,  could  not  now  sue  any 
other  person  liable  to  the  same  debt,  but  that  it  was  wholly  discharged.  Lord 
Tenterden,  however,  was  of  opinion  that  the  transaction  operated  only  as  an 
arrangement  for  the  relief  of  Hunter.  A  verdict  having  been  found  for  the 
plaintiff,  in  Hilary  term  last  a  rule  nisi  was  obtained  for  a  new  trial. 

Ji,  V.  Richards  now  showed  cause.  The  payment  of  the  money  in  the  former 
action  was  no  bar  to  the  plaintiff's  claim  in  the  present.  It  was  only  a  fair 
arrangement  that  Hunter  should  pay  his  portion  of  the  debt,  and  not  be  driven 
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to  sue  the  oilier  persons,  who  were  jointly  liable,  for  a  contribution.     This  pay- 
ment could  not  be  pleaded  in  bar  in  any  way,  for  there  has  been  no  jadgment, 
and  no  rule  of  Court  for  a  disoontinuance  or  for  the  payment  of  the  money  to 
the  plaintiff.     In  point  of  law  the  plaintiff  might  still  proceed  aguost  Hunter; 
for  payment  of  a  less  sum  of  money  cannot  be  satisfaction  of  a  larger.    The 
plaintiff's  receipt  would  not  have  prevented  his  suing  for  the  balance,  Fitch  v. 
Sutton,  5  East,  280.     There  the  termp  of  the  receipt  were  still  stronger  than  in. 
the  present  case.     Then  if  the  action  against  Hunt^  '^'has  not  been   r^ooo 
barred,  still  less  can  Smith  avail  himself  of  the  transaction  in  discharge  >- 
of  the  present  claim.     This  point  was  considered  in  Power  v.  Butcher,  10  6.  & 
C.  329 ;  but  did  not  properly  arise,  and  was  not  decided.     In  Com.  Dig.  Audita 
Querela  (A),  it  is  stated,  ''If  upon  a  joint  trespass  by  A.  and  B.  there  be  a 
recovery  against  A.  in  C.  B.  upon  a  declaration  in  London,  and  against  B.  in 
B.  R.  upon  a  declaration  in  another  county,  and  A.  pay$  the  whoie,  B.  after  he 
is  taken  shall  have  an  audita  querela.''     There  must  be  an  entire  payment  of 
the  whole.     [Lord  Tenterden,  C.  J.     The  mere  recovery  against  one  will  not 
do.]    There  was  no  intention  on  the  part  of  the  plaintiff  to  give  a  discharge  of 
the  whole  debt;  an  offer  was  made  to  him  to  accept  a  sum  u  Hunter's  propor- 
tion, and  he  assented  to  it. 

F.  Pollock,  contrd.  Fitch  v.  Sutton  does  not  apply ;  but  the  present  eaae  is 
more  analogous  to  Longridge  v,  Dorville,  5  B.  &  A.  117,  where  it  was  held  that 
the  giving  up  of  a  suit  instituted  to  try  a  question  respecting  which  the  law  is 
doubtful,  is  a  good  consideration  for  a  promise  to  pay  a  stipulated  sum.  So 
here  Hunter  may  have  intended  to  contest  his  liability,  at  least  as  to  the  whole 
amount ;  and  that  being  a  matter  of  doubt  may  have  formed  the  groand  <^  the 
plaintiff's  agreement  to  take  the  smaller  sum.  If  so,  this  is  clearly  a-discharge 
of  the  whole  debt ;  and  if  the  suit  had  been  continued,  might  have  been  pleaded 
bv  Hunter  puis  darrein  continuance ;  and  though  there  has  been  no  formal  oon- 
clusion  of  that  action,  yet  it  must  be  allowed  that  it  was  ended.  Then  if  in  thia 
action  against  Smith,  he  had  pleaded  in  abatement  the  *non-joinder  of  r^oM 
his  partner  Hunter,  and  the  plaintiff  had  commenced  a  fresh  action  *- 


against  them  both.  Hunter  could  have  pleaded  this  matter  in  discharge,  and 
must  have  succeeded.  It  is  clear,  therefore,  that  Smith  may  now  say  the  whole 
debt  has  been  satisfied.  The  case  of  trespass,  where  the  liability  is  joint  and 
several,  does  not  apply  here.  If  the  present  plaintiff  intended  to  ke^  the  other 
parties  liable,  he  should  have  made  an  express  reservation  of  his  rights  as 
against  them. 

Lord  Tenterden,  C.  J.  This  is  the  case  of  a  plaintiff  having  a  demand 
against  several  persons,  all  of  whom  he  might  have  sued  jointW,  or  any  one 
separately,  subject  to  a  plea  in  abatement.  He  sued  one,  namely.  Hunter,  idone, 
wno  did  not  plead  in  abatement ;  and  sinoe  then  another,  namely,  the  defendant, 
who  likewise  has  not  pleaded  in  abatement.  Hunter  being  sued,  his  attorney 
wrote  a  letter,  stating  the  hardship  of  his  client's  being  compelled  to  pay  the 
whole  debt,  and  offering  to  pay  a  proportional  share.  This  offer  was  accepted, 
and  the  plaintiff  gave  a  receipt  for  debt  and  costs  in  that  action.  He  then  com- 
menced this  suit  against  the  defendant  for  the  balance.  It  is  contended  that 
the  debt  is  already  discharged,  but  the  question  is,  whether  the  plaintiff  intended 
to  discharge  the  whole  debt,  or  only  to  relieve  the  party  proposing  to  pay  a  pro- 
portion of  the  debt.  I  think  the  former  construction  would  be  hard  and  injuri- 
ous. Where  several  persons  are  liable  for  the  whole,  it  is  by  no  means  unasoal 
for  a  creditor  to  accept  proportionate  shares  from  some,  and  take  his  remedies 
for  the  rest  against  the  others.  And  there  is  nothing  unjust  in  this.  The  com- 
position between  the  plaintiff  and  Hunter  will  not  relieve  the  latter  frt>m  oontri- 
Dution  to  Smith,  if  he  is  compelled  to  ^pay  a  larger  prop(»iion  than  would  r^qj 
have  been  due  as  between  the  parties.  It  can  in  no  manner  operate  to  ■- 
his  prejudice,  but  must  rather  be  to  his  benefit,  inasmuch  as  the  plaintiff  recovers 
a  less  sum  from  him  by  the  present  action  than  would  otherwise  have  been  claim- 
able.    It  would  make  the  act  of  the  plaintiff  operate  directly  contrary  to  his 
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intention,  and  ilso  to  josticey  if  we  were  to  hold  that  it  was  in  point  of  kw  a 
difioharge  of  the  whole  debt.  The  role  for  a  now  trial  mnst^  therefore,  be  dis- 
charged. 

Parke,  J.  It  is  not  neoessary  to  consider  what  would  have  been  the  effect 
of  the  payment  of  20^  if  it  had  been  made  in  full  satisfaction  of  the  demand 
against  Hunter.  If  the  case  rested  upon  this,  it  might  be  a  bar  to  the  action,  on 
the  authority  of  Longridge  v,  Dorville,  5  B.  &  A.  117.  But  I  think  that  ques- 
tion does  not  arise  here  from  the  facts.  Looking  at  the  terms  of  the  agreement 
as  contained  in  the  letter  from  Hunter's  attorney,  and  the  receipt,  it  is  manifest 
that  the  payment  was  not  made  in  discharge  of  the  plaintiff's  rights  against  all 
other  parties;  and  the  result  of  the  whole  is,  that  it  does  not  operate  as  a  release, 
or  matter  which  could  haye  been  pleaded  as  an  accord  and  satisfaction,  but 
amounts  merely  to  an  engagement  not  to  sue  Hunter,  which  can  only  be  pleaded 
by  himself;  if  the  action,  therefore,  had  been  brought  against  two  parties,  it 
would  not  have  beeif  a  discharge  to  both.  Or,  it  may  be  considered  as  a  release 
to  one,  qualified  by  a  reservation  of  the  plaintiff's  rights  against  the  other,  as  in 
Solly  V.  Forbes,  2  Br.  &  B.  38.  The  rule,  therefore,  must  be  discharged. 
^f^51  '''Taunton,  J.  A  release  given  to  one  of  two  joint  contractors,  enures 
-'  to  the  benefit  of  both :  so  a  judgment  and  satisfaction  as  to  one,  is  a  stay 
of  proceeding  against  the  other.  But  here  has  been  neither  release  nor  judg- 
ment, nor  is  there  any  evidence  of  an  accord  and  satisfaction  of  the  debt  either 
with  reference  to  Hunter  or  the  defendant.  When  the  case  was  moved,  it  was 
stated  that  the  language  of  the  receipt  purported  that  the  money  was  paid  in 
discharge  of  the  whole  debt  and  costs,  and,  therefore,  that  which  was  a  discharge 
of  Hunter  in  that  action  would  operate  as  such  for  the  defendant  in  this.  But 
on  looking  at  the  words  of  the  receipt  itself,  it  is  only  an  acknowledgment  of 
money  having  been  paid  in  the  course  of  that  suit,  on  the  receipt  of  which  the 
plaintiff  agreed  to  rest  satisfied,  and  not  proceed  farther  against  Hunter.  It  is 
no  release ;  and  Fitch  v.  Sutton,  5  East,  280,  decides  that  such  a  payment  was 
not  a  satisfaction,  especially  of  Smith's  debt,  whose  name  was  never  mentioned. 

Patt£60N,  J.  It  is  dear  from  the  evidence  that  the  plaintiff  accepted  the 
money,  not  in  discharge  of  the  debt,  but  to  relieve  the  defendant  in  that  suit. 
Longridge  i;.  Borville  does  not  apply ;  that  case  only  proves  that  the  giving  up  a 
suit  which  turns  upon  a  doubtful  point  of  law  mav  be  a  good  consideration  for 
a  promise  to  pay  stipulated  damages.  But  there  the  agreement  was,  that  there 
should  be  a  final  settlement  of  the  whole  matter;  whereas  here  nothing  of  that 
kind  was  understood.  Bule  discharged. 


*896]    *DOE  dem.  HBNBT  DTMOKE  v.  WITHERS.    Nov.  16. 

T«itator  devised  a  memat^vad  preaUet  tohUwii  for  life,  with  power  to  demise  for  sixty-one  years, 
"  for  the  purpose  of  new  building  or  fffeetwMff  r»-buOdina  and  repairing  any  messuage,  Ac.,  being 
or  to  be  on  the  premises.''  The  son  granted  a  lease  for  that  term,  in  which  the  tenant  covenanted 
to  expend  2bOL  at  least,  for  the  purpose  of  effeetuaUy  rnmiring  the  messuage  and  premises,  to 
the  lessor's  satisfaetion ;  and  ho  also  oovenanted  whtn  the  toiiM  ahmUd  he  to  well  and  effectnaUy 
repaired  as  aforesaid,  to  repair  and  uphold  the  same  as  need  should  require,  during  the  term. 
On  ejectment  brought  after  the  son's  death  by  the  remainder>man  against  the  lessee : 

Held,  that  this  lease  was  not  a  good  execution  of  the  power,  inasmuch  as  a  covenant  effeetuaUy  to 
repair  {^  the  above-mentioned  oovenantwere  such)  was  not  equivalent  to  a  covenant  effectually 
to  rebuild  and  repair. 

And,  assuming  that  an  obligation  on  the  tenant  to  repair  effectually  would  have  satisfied  the 
power;  Held  (Paukjb,  J.,  and  Tavstoh,  J.,  doubting),  that  the  present  covenant  would  have 
oeea  insufficient. 

Ejectment  for  a  messuage  and  premises  in  the  parish  of  St.  Clement  Danes, 
Middlesex.  At  the  trial  before  Lord  Tenterden,  C.  J.,  at  the  sittings  at  West- 
minster after  Trinity  term  1829;  the  plaintiff  was  nonsuited.  A  new  trial  was 
afterwards  moved  for,  and  the  rule  was  made  absolute,  but  leave  given  to  the 
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parties  to  tarn  the  facts  into  a  special  case  for  the  opinion  of  tliis  Conrt^  the 
Terdict  to  he  entered  according  to  their  decision.    The  case  was  as  follows : — 

The  lessor  of  the  plaintiff  claimed  under  the  will  of  John  Dymoke,  who  had 
devised  the  premises,  in  trust,  first,  for  his  eldest  son  Lewis  Dymoke  during  his 
life,  and  then  (after  certain  remainders)  to  the  use  of  John  Dymoke,  the  testa- 
tor's second  son,  for  his  life ;  and  afterwards  to  the  use  of  the  first  son  of  & 
last-mentioned  John  Dymoke,  and  the  heirs  male  of  the  body  of  such  first  son. 
Lewis  Dymoke  died  without  issue.  The  lessor  of  the  plaintiff  was  the  first  boq 
of  John  Dymoke  the  younger,  who  was  also  dead. 

The  testator  by  his  said  will  directed  that  it  should  be  lawful  for  any  penoD 
taking  a  life  estate  under  the  will,  and  being  in  possession,  to  demise  all  or  anj 
part  of  the  messuage  and  premises  in  question,  **'  for  the  purpose  of  new  ptQQ7 
building  or  effectually  rebuilding  and  repairing  any  messuage,  houses,  ^ 
outhouses,  edifices,  or  buildings  now  standing  or  oeing,  or  hereafter  to  stand  and 
be  upon  any  of  the  said  last-mentioned  hex^itaments  and  premises,"  for  any 
term  not  exceeding  sixty-one  years,  to  take  effect  in  possession  and  not  in  rever- 
sion or  remainder;  so  as  upon  every  such  lease,  &c.,  there  should  be  reserved 
during  the  continuance  thereof  as  much  or  as  beneficial  yearly  rent  or  rents,  to 
be  incident  to  the  immediate  reversion,  as  could  be  reasonably  obtained  withoQt 
taking  any  fine.  The  will  also  empowered  such  tenant  for  life,  ^'  for  any  other 
reasonable  purpose,"  to  demise  the  premises  for  any  term  not  exceeding  twenty- 
one  years,  to  take  effect  in  possession,  at  rack-rents,  so  that  the  leases  should 
eontain  such  covenants,  clauses,  and  restrictions  as  are  usual  in  leases  of  houses 
ftt  rack-rents  in  London.  There  was  also  a  clause  providing  that,  if  any  person 
taking  a  life-estate  under  the  will,  and  in  possession  or  entitled  to  the  rents, 
should  not  keep  the  estates  in  good,  sufficient,  and  substantial  repair,  a  trustee 
might  enter,  take  the  rents  and  profits,  and  apply  them  in  putting  the  premises 
m  good  and  sufficient  repair. 

The  defendant  held  possession  as  assignee  of  a  lease  granted  by  Lewis  Dymoke 
to  Thomas  Fish,  bv  which  Lewis  Dymoke,  ''in  consideration  of  the  ereat  char^ 
and  expenses  which  the  said  Thomas  Fish  would  be  at  in  effectuiQly  repairmg 
the  messuage,  tenement,  and  premises"  thereby  demised,  and  also  of  the  rent 
reserved,  and  of  the  covenants,  conditions,  and  agreements  on  the  part  of  Fish 
thereinafter  contained,  demised  the  premises  in  question  to  the  said  Fish  for  the 
term  of  sixty-one  years,  at  the  yearly  rent  of  27L  And  Fish  covenanted  that 
be,  '''his  executors,  Ac.,  would,  on  or  before  the  25th  of  December  next  j^g^g 
ensuing,  expend  in,  about,  and  upon  the  demised  premises  ''250/.  a't  least,  *- 
for  the  purpose  of  effectually  repairing  the  said  demised  messuage  and  premises,  and 
putting  the  same  and  every  part  thereof  into  complete  and  substantial  repair, 
to  the  good  liking  and  satisfaction  of  the  said  Lewis  Dymoke  and  his  assigns,'^  &c, 
or  their  surveyor;  "and  when  the  said  demised  premises  and  every  part  thereof 
should  be  so  well  and  effectuallv  repaired  as  aforesaid,"  he.  Fish,  his  executors, 
&c.,  would  at  all  times  during  the  term,  as  often  as  need  should  be,  well  and  suf- 
ficiently repair,  uphold,  &c.,  the  premises,  and  all  buildings,  &o.,  to  be  erected 
thereon.  It  was  also  provided  that  Fish  might  determine  the  lease  at  the  end  of 
thirty-one  years,  giving  notice  and  performing  all  the  covenants.  There  was  no 
express  covenant  on  the  part  of  Fish  to  new  build  or  rebuild  any  part  of  the 
premises.  The  value  of  the  premises  at  a  rack-rent  (exclusive  of  land-tax  and 
sewer's  rate)  was  100/.  a  year.  The  question  for  the  Court  was,  whether  the 
above  lease  was  valid,  under  the  power  of  demising  for  sixty-one  years,  given  by 
John  Dymoke's  will  ?     This  case  was  now  argued  by 

Wahh  for  the  plaintiff.  A  power  is  to  be  expounded  strictly.  Com.  D.  /War, 
B.  1 ;  especially  where  an  act  is  to  be  done  which  affects  the  interest  of  the  party 
next  in  remainder;  Taylor  v.  Horde,  1  Burr.  60,  Campbell  v.  Leach,  Amb.  740; 
and,  as  Lord  Mansfield  says  in  the  former  of  these  cases  (p.  120),  the  construc- 
tion must  be  governed  by  the  intention  of  him  who  created  the  power.  A 
♦tenant  for  life,  with  power  to  demise,  has  no  capacity  of  doing  so,  except  ^cm^ 
in  the  form  prescribed;  if  that  be  departed  from,  the  lease  is  bad  in  its  »• 


899] 


2  Barn£wall  &  Adolphus.  377 


Teiy  creation.  Doe  dem.  Elfis  v.  Sandham,  1  T.  R.  705.  Now  the  intention 
Lore  most  have  been,  that  when  bo  long  a  term  as  sixty-one  years  was  granted, 
it  should  be  in  consideration  of  a  covenant  to  rebuild  as  well  as  repair.  Hie 
words  are,  '^  new  bnilding,  or  effectually  rebuilding  and  repairing.''  if  rebuild  • 
ing  means  the  same  as  new  building,  no  question  can  arise ;  and  if  they  differ  in 
meaning,  still  a  covenant  to  rebuild  and  repair  must  signify  more  than  one  to 
Tepair  merely.  And  if  repairing  only  was  intended  by  Uie  terms  of  this  power, 
there  appears  no  reason  for  the  separate  power  to  demise  for  twenty-one  years  at 
a  rack-rent  under  the  usual  covenants,  which,  of  course,  would  include  a  cove-' 
nant  to  repair.  It  was-evidently  the  testator's  object  that  the  mere  repairs  should 
be  done  by  each  tenant  for  life  during  his  own  holdinff :  the  power  of  entry  given 
to  the  trustees  is  a  sufficient  proof  of  this.  Assummg  it  then  to  have  been  a 
condition  of  the  power  to  demise  for  sixty-one  years,  that  the  leases  for  that  term 
should  be  building  leases,  Jones  dem.  Cowper  v,  Yemey,  Willes,  169,  is  a  case 
in  point  for  the  plaintiff. 

FoUett  for  the  defendant.  It  was  not  necessary  to  the  right  execution  of  this 
power  that  the  leases  for  sixty-one  years  should  be  building  leases:  The  words 
<^  new  building,  or  effectually  rebuilding  and  repairing,"  express  different  opera- 
tions (though,  according  to  the  argument  on  the  other  side,  they  would  be 
i^Q|v/v-|  '''almost  undistinguishable) ;  l)ut  the  latter  part  of  the  alternative  has 
-I  not  the  sense  contended  for.  New  building  means  pulling  down  and 
building  up  again  from  the  foundation;  effectually  rebuilding  and  repairing 
only  expresses,  in  a  strong  manner,  the  putting  into  substantial  repair.  *^  To 
rebuild,"  is  explained  in  Johnson's  Dictionary  as  signifying  ''  to  re-edify,  to 
restore  £rom  demolition,  to  repair  f*  and  in  a  passage  there  cited  from  Lord 
Clarendon,  mention  is  made  of  fines  appropriated  to  the  ^'  rebuilding  and  repair* 
ing  of  St.  Paul's  church,"  which,  at  the  time  spoken  of,  was  not  in  a  state  that 
required  new  huUding,  [Parke,  J.  Suppose  m  this  case  it  had  become  neces- 
taiy  that  some  part  of  the  premises  should  be  entirely  rebuilt )  would  the  lessee 
have  been  bound  to  do  that  under  a  covenant  to  repair  ?]  It  may  be  contended 
that  he  would ;  as  a  tenant  is  in  case  of  fire,  under  the  covenant  to  repair  in  a 
common  lease.  It  was  asked  on  the  other  side,  what  distinction  there  was 
between  the  powers  to  demise  for  sixty-one  and  for  twenty-one  years,  if  the 
tenant  was  not  to  be  bound  in  the  one  case  to  do  more  for  the  premises  than 
in  the  other.  But  it  is  sufficient  to  say  in  answer,  that  the  tenant  for  sixty-one 
years  in  the  present  instance  is  expressly  subjected  to  a  much  heavier  burden 
than  would  necessarily  be  imposed  by  a  lease  under  the  common  covenants ; 
namely,  the  obligation  to  lay  out  250^.  in  repairs.  In  Jones  dem.  Cowper  v. 
Yemey,  Willes,  169,  the  term  '^rebuilding"  was  clearly  explained  by  the 
recital  of  the  private  act  of  parliament  in  which  it  occurred :  and  the  lease 
there  granted  contained  little  more  than  the  common  covenants.  [Lord  Ten- 
^M-y  TERDEN,  C  J.  As  the  cssc  is  uow  *put,  there  is  still  this  difficultv, 
^  that  instead  of  taking  a  covenant  effectually  to  repair,  the  lessor  only 
covenants  for  250/.  to  be  laid  out ;  non  constat  that  that  is  sufficient.]  It  is 
that  sum  ''  at  the  least,"  and  the  repairs  are  to  be  done  to  the  satisfaction  of  the 
lessor  and  his  assigns.  [Lord  Tenterden,  C.  J.  The  mention  of  250/.  limits 
the  amount.]  K  that  sum  was  insufficient,  it  was  for  the  plaintiff  to  show  it, 
since  he  took  upon  him  to  set  aside  the  execution  of  the  power.  [Parke,  J« 
The  objection  is  not  that  the  sum  stipulated  was  in  fact  too  small,  but  that  the 
covenant  taken  was  for  laying  out  a  limited  sum,  and  not,  in  general,  for  effect- 
ually Impairing,  according  to  the  terms  of  the  power.]  If  it  was  shown  by 
evidence  that  the  sum  named  was  more  than  sufficient,  the  lease  would  have  been 
supported ;  for  it  would  have  appeared  that  the  lessor  had,  substantially,  pr(^ 
vided  for  the  effectual  repair  of  the  premises,  as  required  by  the  power. 

Walsh  in  reply.  There  should  have  been  a  covenant  expressly  obliging  the 
lessee  to  do  all  that  was  necessary  for  repairing  the  premises.  An  agreement  to 
y  a  stated  sum  is  not  equivalent  to  such  a  covenant,  though  the  sum  should 

more  than  sufficient. 
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Lord  TxNTiRDXN,  C.  J.  It  18  to  be  lamented  &Bi  the  ptrty  granting 
leaae  was  not  more  carefdl  to  pursue  the  form  of  the  power.  The  defendant 
njB  that  the  conditions  have  in  sabstanee  been  complied  with ;  bat  I  think  that 
is  not  BO.  ''  Effeotoally  rebuilding  and  repairing''  must  mean  annething  more 
than  ''  effectually  repairing."  The  first  might  be  understood  to  signify  repairing 
those  parts  which  merely  needed  repair,  so  that  they  might  stand  the  remamder 
of  the  '''tenn,  and  rebailding  those  which  were  not  otherwise  repairable :  pmAo 
the  other  might  imply  merefy  putting  the  whole  into  the  best  state  which  *- 
its  then  condition  flowed  of.  I  must  also  say  that  the  stipulatioo  introdnoei 
into  this  lease,  and  relied  upon  by  the  defendant|  is  not  equiralent  to  a  general 
eoTenant  effectually  to  repair ;  for  under  this  agreement  it  would  be  enough  if 
the  tenant  laid  out  250^.  upon  the  premises  to  the  best  adrantage^  whether  that 
sum  were  sufficient  for  effectually  repairing  them  or  not  This  lease,  therefore, 
was  not  answerable  to  the  only  object  for  whidb  the  tenant  for  life  was  anthoriied 
to  grant  it. 

Parke,  J.  To  rebuild  might  mean  to  pull  down  entirely^  and  re-edify  in  the 
same  shape  as  before ;  or  it  might  signify  rebuilding  some  parts  and  rewiring 
the  rest :  but  taking  it  in  either  way,  rebuilding  and  repuring  must  be  some- 
thing different  from  repairing  merely ;  and  this  Tease  cannot  be  supported  unkoB 
they  mean  the  same.  As  to  the  other  objection,  that  a  oovenaat  to  lay  out  250L 
is  not  equivalent  to  a  general  covenant  to  repair,  if  the  decision  had  neoessarily 
turned  upon  that,  I  should  have  thought  it  would  be  desirable  to  aseertain 
whether  250^.  was  sufficient  for  effectually  repairing ;  because,  assuming  that  the 
power  only  required  a  demise  of  the  premises  for  the  purpose  of  a  Donft  fide 
repair,  then,  if  250/.  were  adequate  to  that  purposci  I  am  not  clear  that  the 

Sower  would  not  have  been  sufficiently  well  pursued.  But  it  is  immaterial  to 
ecide  this,  the  lease  being  invalid  on  the  other  ground. 
Taunton,  J.  I  am  also  of  opinion  that  this  covenant  was  not  answerable  to 
the  testator's  intention.  I  think  his  meaning  was,  that  the  lessee  should  be 
bound  by  an  ^obligation,  capable  of  being  enforad^  to  huM  the  premises  pm/M 
anew  if  necessary,  or  if  not,  then  effeetualfy  to  rebuild  and  repair  such  ■- 
parts  as  might  require  rebuilding  or  repairing.  There  is  a  clear  difierenoe  be- 
tween covenants  to  repair,  and  to  build  anew.  It  has  been  doubted  whether,  if 
a  lessee  pulled  down  the  house  demised,  though  fior  the  purpose  of  rebuiUinf^ 
he  was  not  liable  for  waste;  I  do  not  know,  therefiire,  that  under  ordinary  cove- 
nants, the  lessee  would  have  been  obliged  to  incur  that  risk.  But  by  a  ooveaaat 
to  ''new  build/'  provision  is  at  onoe  made  for  the  proteotion  of  the  leasee,  if  it 
should  be  desirable  to  take  the  premises  down,  and  also  for  the  benefit  of  the 
lessors.  The  constmctaon  which  we  put  upon  this  power  is  strengthened  by  the 
terms  of  the  other  power,  to  let  for  twenty-one  years,  in  which  the  condition  is 
only,  that  the  lease  contain  the  covenants  usually  inserted  in  the  lease  of  a  house 
in  London  at  a  rack-rent.  In  those  leases  the  tenant  merely  covenants  to  rqMir. 
Now,  if  the  testator  meant  to  require  nothing  more  than  this  in  the  leases  ffx 
sizty-one  years,  there  is  no  difference  as  to  the  extent  of  obligation  imposed, 
between  the  power  to  demise  for  sixty-one,  and  that  for  twentyrone  years }  aad 
it  does  not  appear  why  there  should  have  been  distinct  powers  for  the  two  terms. 
As  to  the  question  whether  the  covenant  to  lay  out  25w.  might  or  might  not  be 
sufficient  if  a  covenant  to  repair  merely  would  satisfy  the  power,  I  have  some 
doubt.  By  the  terms  of  this  lease,  the  minimum  to  be  laid  out  is  250/. ;  and 
that  is  said  to  be  for  the  purpose  of  effectually  repairing  the  premisesy  and 
puttinff  every  part  of  them  into  complete  and  substantial  repair  to  the  satis&e- 
tton  of  Lewis  Dymoke  and  h»  assigns.  The  lease  then  goes  on  to  require  that 
*when  the  premises,  and  every  part  thereof,  shall  be  ''  so  well  and  effectu-  r«oo4 
ally  repain^d  as  aforesaid,"  the  lessee  shall  at  all  times  well  and  sufficiently  ^ 
repair  and  uphold  them.  So  that  the  deed  in  the  first  place  assumes  an  obliga- 
tion on  the  tenant  effiMStually  to  repair,  and  then  imposes  on  him  the  charge  of 
upholding  and  keeping  in  repair.  Whether  this  amounts  in  substance  to  a  cove- 
nant effectually  to  repair  (if  that  alone  were  required),  it  is  not  necessary  to 
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decide,  because  there  is  a  complete  objection  to  tbe  lease,  upon  the  distinotioii 
between  "  repairing"  and  ''  rebuilding  and  repairing/' 

Patteson,  J.  I  am  of  the  same  opinion  npon  the  difference  between  the 
terms  "  repair*'  and  "  rebuild/'  If  the  addition  of  the  latter  term  would  haT« 
made  no  difference  in  the  obligation  of  the  lessee,  it  is  unfortunate  that  it  was 
left  out  of  the  lease,  since  no  objection  could  hare  been  made  to  its  introduotioii. 
But  I  think  Uie  effect  of  the  two  words  together  is,  that  the  tenant  shall  rebuild 
such  parts  of  the  premises  as  require  rebuilding,  and  repair  such  parts  as  need 
only  repair.  On  the  other  point  I  entertain  a  stronger  opinion  than  my  Brother 
Taunton,  for  whatever  construction  may  be  given  to  the  covenant  to  lay  oat 
250^.,  I  think  the  remainder-man  was  entitlecl  to  the  benefit  of  a  covenant 
which  should  leave  no  doubt  as  to  the  extent  of  the  lessee's  obligation.  There 
should  have  been  an  absolute  covenant  to  put  the  premises  into  effectual  repair. 

Postea  to  the  plaintiff. 


♦905]  *CARK,  Administratrix,  4c.,  of  JOSEPH  WALKEB,  v.  ROBERTS. 

The  55  Q.  3,  e.  184»  sebedale,  ptft  S,  impotes  mn  ad  ralorem  doty  on  letters  of  administfation 
where  the  estate  is  above  20L  in  valne,  ezclasive  of  what  the  deceased  shall  hare  been  possessed 
of  or  entitled  to  as  a  trastee,  and  not  beneficially.  An  intestate  had  granted  an  annuity  to  A., 
and  afterwards  by  deed  conveyed  his  property  to  B.,  who  eorenanted  to  indemnify  him  against 
the  payment  of  the  annuity.  Default  having  been  subsequently  made  in  the  payment  during 
the  intestate's  lifetime,  the  annuitant  sued  his  administratrix,  and  recovered  judgment  for  debt 
and  costs  exceeding  2(M.  The  administratrix  paid  this,  and  then  sued  B.  on  his  covenant  for 
the  amount :  Held,  that  the  right  to  recover  this  sum  was  a  part  of  the  intestate's  estate,  and 
rendered  the  letters  of  administration  liable  to  stamp  duty ;  and  that  the  intestate,  if  he  had 
lived,  eould  not  have  been  oonsidered^  in  respect  of  tiiis  sum,  as  a  mere  trustee  for  the  annui- 
tant^ and  having  no  beneficial  interest 

Covenant.     The  action  was  brought  on  a  deed,  whereby  the  intestate  as- 
signed all  his  real  and  personal  property  to  the  defendant,  in  consideration  of  an 
annuity  to  be  paid  to  him  for  his  life,  and  also  of  the  defendant's  taking  upon 
himself  the  payment  of  all  debts  due  from  the  intestate,  and  of  an  annuity  pre- 
viously granted  by  the  intestate  to  one  Ann  Smith.     The  declaration  stat^  a 
covenant  by  the  defendant  to  indemnify  the  intestate  against  the  payment  <^ 
(among  other  debts)  this  annuity,  and  assigned  as  a  brea<^,  that  the  sum  of 
500Z.  was  due  from  the  intestate  during  his  lifetime  for  arrears  of  this  annuity, 
and  that  the  defendant  did  not  pay  those  arrears,  nor  indemnify  the  intestate, 
and  the  plaintiff  since  his  death,  against  them.    The  defendant  pleaded,  among 
other  things,  that  the  plaintiff  was  not  administratrix,(a)  Ac.     At  the  trm 
before  Lora  Tenterden,  G.  J.,  at  the  Middlesex  sittings  after  last  Hilaiy 
term,  it  appeared  that  the  annuity  was  in  arraff  for  the  time  stated  in  the 
declaration,  and  Ann  Smith,  the  annuitant,  had  brought  an  action  against 
the  plaintiff,  to  which  she  had  confessed  assets  to  the  amount  of  20/. ;  and  Ann 
Smith  had  taken  judgment  for  that  sum  immediately,  and  a  judgment  of  assets 
*9061  9**^^^  ^^^  ^^®  remainder.     The  costs  in  that  action  were  14/.,  '''and  these 
-'  and  the  20/.  had  been  paid.    There  was  no  evidence  of  any  assets  beyond 
the  20/.  so  confessed;  and  the  letters  of  administration  had  no  stamp,  none  being 
necessary  unless  the  estate  were  above  the  value  of  20/.     It  was  objected  for  the 
defendant,  that  the  sum  to  be  recovered  in  the  action  was  part  of  the  intestate's 
property,  and  ought,  therefore,  to  have  been  included  in  the'  valuation  of  the 
estate;  and  that  if  it  had  been  included,  a  stamp  would  have  been  necessary. 
Hunt  V,  Stevens,  3  Taunt.  113,  was  cited.     On  the  other  hand,  it  was  contended, 
that  a  mere  contingent  right  to  recover  damages,  which  this  was  at  the  time  of 
taking  out  the  administration,  could  not  be  taken  as  part  of  the  intestate's 
estate ;  and,  further,  that  if  the  intestate  in  his  lifetime,  had  recovered  against 
the  ddendant,  he  must  have  held  the  proceeds  only  as  a  trustee  for  the  annul- 

(a)  See  2  M.  ik  M.  45. 
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taai,  and  the  plaintiff,  if  she  reooTered,  was  in  the  same  ntuation ;  and  propoty 
held  merely  in  trost  was  expressly  exempted  by  the  statute  55  Q.  3,  c  184, 
Bohed.  part  8.  Lord  Tenterden  was  of  opinion  that  such  a  contingent  interest 
was  not  a  matter  capable  of  valuation  as  part  of  the  estate,  and  therefore  that 
the  letters  of  administration  did  not  require  a  stamp.  It  was  then  contended 
that  the  plaintiff  was  entitled  to  recover  not  only  the  debt  and  costs  actaallj 
paid  in  the  action  brought  by  Ann  Smith,  but  the  whole  sum  for  which  she  had 
recovered  judgment  against  the  plaintiff  of  assets  quando  aociderint.  Lord 
Tenterden  directed  the  jury  to  find  a  verdict  for  34^.  only,  but  reserved  liberty 
to  the  plaintiff  to  move  to  increase  the  damages.  A  rule  nisi  having  been 
obtained  for  that  purpose,  or  for  a  new  trial, 

*John  WUliavM  now  showed  cause,  and  contended  that  the  plaintiff  r^nr 
not  only  was  entitled  to  no  increase  of  damages,  but  ought  to  have  been  *- 
nonsuited.  He  again  relied  on  Hunt  v.  Stevens,  3  Taunt.  113,  and  observed 
that,  in  that  case  there  was  nothing  to  raise  the  amount  of  assets  to  the  value 
which  rendered  a  stamp  necessary,  except  the  sum  claimed,  but  not  jet  reco- 
vered, by  the  administrator. 

Campbell  and  White,  contrd.  By  the  express  words  of  55  0.  3,  c.  184, 
sched.  part  3,  the  administrator  of  one  who  is  merely  a  trustee  is  exempted 
from  the  payment  of  duty  on  the  probate.  Here  the  plaintiff  has  no  interest 
In  the  sum  when  recovered.  She  only  sues  as  trustee  for  Ann  Smith.  [Pa^ki, 
J.  In  order  to  come  within  the  exemption,  the  intestate  must  be  a  trustee.] 
The  intestate,  if  he  had  lived,  and  had  sued  upon  this  covenant,  would  have 
been  a  trustee  for  the  annuitant.  In  Hunt  v.  Stevens  the  administrator  would 
have  recovered  for  his  own  benefit.  In  the  present  case,  whatever  the  plaintiff 
may  recover  will  be  assets  in  her  hands  for  the  benefit  of  Smith. 

Lord  Tenterden,  C.  J.     I  am  of  opinion  that,  according  to  the  authority 
of  Hunt  V.  Stevens,  3  Taunt.  113,  there  was  no  sufficient  stamp  upon  the  letten 
of  administration.     And  it  appears  to  me  that  the  present  is  not  a  case  within 
the  exemption  contained  in  the  stat.  55  O.  3,  c.  184,  sched.  part  3.     The  words 
are,  '^  Where  the  estate  in  respect  of  which  letters  of  administration  shall  be 
granted,  or  whereof  such  inventory  shall  be  exhibited  *and  recorded,  pmAo 
txdtuive  of  what  the  deceated  shall  have  been  possessed  of  or  entitled  cu  *- 
trustee  for  any  other  person,  and  not  beneficially,  shall  be  above  the  value  of 
20/.''     This  provision  was  made  for  the  exemption  of  mere  trustees,  as  where 
property  is  mortgaged  in  trust ;  in  which  case,  if  the  mortgagee's  representa- 
tive were  bound  to  pay  the  whole  amount  of  the  duty,  great  injustice  would  be 
done.     I  cannot  think  that  Walker,  the  intestate,  stood  in  the  position  of  a 
mere  trustee,  for  he  had  a  beneficial  interest  in  the  covenant,  since  he  was 
liable  in  the  first  instance  to  Smith,  and  had  an  interest  in  obtaining  paymeot 
of  her  annuity  from  the  defendant,  to  relieve  himself.     The  rule,  as  to  increu- 
ing  the  damages,  must  be  discharged,  but  it  may  be  made  absolute  for  a  qbt 
trial,  on  payment  of  the  costs  of  Uie  former  trial,  in  order  to  give  the  pluntiff 
to  opportunity  of  taking  out  letters  of  administration  with  the  proper  stamp. 

Pabke,  J.     The  exemption  applies  to  trustees  having  no  beneficial  interest 
Here  the  intestate  had  an  interest  in  the  payment  of  the  annuity. 

Taunton  and  Patteson,  Js.,  concurred. 

Rule  absolute  for  a  new  trial. 


♦MEIRELLES  v.  BANNING.    iVbi;.  15.  [*909 

Xf«tt0n  haring  arrived  at  a  post-offloe,  addressed  to  a  party  who  had  become  bankrupt)  Uie  si- 
■ignee  (in  that  character)  demanded  them  of  the  postmaster ;  and  he,  believing  bon&  fide  thst 
the  assignee  was  entitled  to  have  them  for  the  purposes  of  the  commission,  delivered  them  up; 
this  having  been  the  practice  of  the  office,  nnder  similar  cironmstances,  for  more  than  thii^ 
years :  Held,  that  the  postmaster  was  not  liable  under  the  act  9  Ann.  a  10,  s.  40,  for  wiUiMglgi 
wiUingljf,  and  knowingly  delaining  letters,  and  causing  them  to  be  detained  and  opened. 
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This  was  an  action  of  debt  against  the  postmaster  of  Liverpool  for  penaltiea 
under  the  statate  9  Ann.  c.  10,  s.  40.(a)    The  dechiration  charged  that  the 
tqif)-]  defendant  ^having  a  certain  office  and  employment  in  the  post  office,  did, 
-*   without  the  consent  or  license  of  the  plaintiff,  wittingly,  willingly,  and 
knowingly  detain  and  delay,  and  cause,  procure,  permit,  and  suffer  to  be  detained 
and  delayed,  a  letter  directed  to  and  intended  for  the  plaintiff,  and  which  had 
come  into  and  was  in  the  hands  and  custody  of  the  defendant  by  reason  of  his 
said  employment,  after  such  letter  had  been  delivered  into  the  said  post-office  for 
the  purpose  of  being  delivered  to  the  plaintiff,  and  before  the  same  had  been 
delivered  to  the  plaintiff  or  for  his  use ;  and  without  any  of  the  excuses  men« 
tioned  in  the  fortieth  section  of  the  statute,  all  which  were  negatived  by  the 
declaration.     There  were  separate  counts  for  causing,  and  for  permitting,  a  letter 
to  be  detained  and  delayed  ;  and  others,  for  causing  and  for  permitting  a  letter 
to  be  opened,  contrary  to  the  statute ;  and  there  were  two  other  sets  of  counts, 
relating  to  other  letters.    The  defendant  pleaded  the  general  issue.     At  the  trial 
before  Parke,  J.,  at  the  Lancaster  Spring  Assises  1880,  a  verdict  was  taken  for 
the  plaintiff  for  three  penalties  (on  such  of  the  counts  as  should  be  afterwards 
^reed  on),  subject  to  the  opinion  of  this  Court  upon  the  following  case : — 
tQyn      *^  ^&y  1829,  a  commission  of  bankrupt  was  issued  against  the  plaintiff^ 
-*  who  had  before  that  time  carried  on  business  as  a  merchant  at  Liverpool; 
and  on  the  19th  of  June,  Mr.  Harbottle,  a  merchant  of  Manchester,  was  appointed 
sole  assignee.     On  the  28d  of  June  Mr.  Harbottle  wrote  to  the  defendant,  and 
informed  him  that  he  (Harbottle)  was  appointed  assignee  of  the  plaintiff's 
estate,  and  in  that  character  required  the  defendant,  as  postmaster,  to  forward 
to  him  (Harbottle)  any  letters  that  might  be  addressed  to  the  plaintiff.     The 
defendant  forwarded  to  Mr.  Harbottle  by  return  of  post,  three  letters  which 
were  the  subject  of  this  action,  and  which  had  been  lying  in  the  Liverpool  post- 
office  for  some  days  in  a  letter-box  kept  there  for  the  plaintiff's  use,  and  in 
which,  by  an  arrangement  with  the  postmaster,  it  had  been  the  practice  to  put 
any  letters  directed  to  him.      The  case  stated,  that  in  so  forwarding  them,  the 
defendant  acted  bonft  fide  under  a  belief  that  Mr.  Harbottle,  as  assignee,  had 
the  absolute  property  in  such  letters,  and  was  entitled  to  demand  the  possession 
of  them,  to  open  and  use  them  for  the  purposes  of  the  commission ;  and  it  was 
added  that  the  defendant  had  no  other  motive  or  reason  for  delivering  them  up. 
The  three  letters  so  forwarded  were  opened  and  read  by  Mr.  Harbottle,  but  the 
contents  did  not  appear  to  relate  to  the  bankrupt's  estate,  trade,  or  dealings,  or 
to  any  matter  in  which  his  assignee  or  creditors  had  an  interest.     Mr.  Harbottle 
afterwards  delivered  them  to  the  plaintiff.     It  was  proved  to  have  been  the  usage 
of  the  post-office  at  Liverpool,  for  thirty  or  forty  years  before  this  transaction,  to 

(a)  EnUUed,  An  Act  for  establishing  a  General  Post-Office  for  all  Her  Majesty's  Dominions,  Ao^ 
net  40,  is  as  follows  : — "  And  whereas  abases  may  be  committed  by  wilAiUy  opening,  embezzling, 
detaining,  and  delaying  of  letters  or  packets,  to  the  great  discouragement  of  trade,  commerce, 
and  eorrespondence ;  for  prevention  thereof  be  it  enacted,  Ac,  that  from  and  after,  Ac,  no  per« 
■on  ihall  presume  wittingly,  willingly,  or  knowingly  to  open,  detain,  or  delay,  or  cause,  procure, 
permit,  or  suffer  to  be  opened,  detained,  or  delayed,  any  letter  or  letters,  packet  or  packets,  after 
the  Mune  is  or  shall  be  delivered  into  the  general  or  other  post-office,  or  into  the  hands  nf  any 
person  or  persons  employed  for  the  receiving  or  carrying  post  letters,  and  before  delivery  to  the 
persong  to  whom  they  are  directed,  or  for  their  use ;  except  by  an  express  warrant  in  writing 
vnder  the  hand  of  one  of  the  principal  secretaries  of  state  for  every  such  opening,  detaining,  or 
delaying ;  or  except  in  such  cases  where  the  party  or  parties  to  whom  such  letter  or  letters,  packet 
or  packets,  shall  be  directed,  or  who  is  or  are  hereby  chargeable  with  the  payment  of  the  port  or 
ports  thereof,  shall  refuse  or  neglect  to  pay  the  same ;  and  except  such  letters  or  packets  as  shall 
he  returned  for  want  of  true  directions,  and  where  the  party  to  whom  the  same  is  or  are  directed, 
fivuiot  be  found;  and  that  every  person  offending  in  manner  aforesaid,  or  who  shall  embessltf 
^7  nich  letter  or  letters,  packet  or  packets,  shall  for  every  such  offence  forfeit  the  sum  of  20^.," 
to  he  recovered  by  acUon,  Ac  (as  pointed  out  in  the  clause),  by  such  persons  as  will  inform  or 
iue  for  the  same ;  "  and  over  and  above  such  penalty  as  aforesaid,  every  such  person  so  off'ending 
ii  aforesaid  shall  be  for  ever  incapable  of  having,  using,  exercising,  or  eigoying  any  office,  trusty 
or  esdployment  in  or  relating  to  the  post-office,  or  any  branch  thereof." 

By  sect  41,  it  is  enacted,  "  that  no  person  shall  be  capable  of  exercising  any  employment 
relating  to  the  post-office  until  he  shall  have  taken  an  oath  that  he  will  not  wittingly,"  Ac.  (in 
we  terms  of  sec  40),  detain,  delay,  Ac,  any  letter  or  packet  which  shall  have  come  to  his  handi 
»7  reason  of  his  employment  in  the  post-office,  except  in  the  cases  before  specified  (which  i(r» 
pvOeolirly  set  out  in  the  oath),  and  that  he  will  not  embeule  any  luoh  letter  or  packet. 
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deliver  all  benknipts'  lettento  their  Mngnees,  if  ^required  by  them,  and  r^^a 
to  contintte  raoh  ddivery  till  the  aiiignees  gsre  ooanter-orden.  This  ■- 
proof  wu  objected  to  MinBdmianble,  ud  waereoeiTed,  enbjeot  to  sooh  objeedim. 
In  the  year  preceding  his  bankraplej,  the  plaintiff  had  gone  from  Liverpool 
to  South  America.  He  had  nerer  returned  to  IdTerpool,  rat  was  in  London  for 
some  time  before  the  isaaing  of  the  oommisaoo.  He  was  arrested  there  on  ihe 
9th  of  May,  1829,  and  remained  in  the  Kins's  Bendi  prison  till  the  20th  ol 
Jane  following.  On  the  9th  of  Jnne,  a  friend  of  the  plaintiff  ealled  at  the  lito- 
pool  post-office  by  his  direction^  applied  for  his  letters,  and  reodved  some  wliidi 
were  then  lying  there  for  him,  directed  them  to  the  plaintiff  in  London,  and  n- 
ddiyered  them  to  the  clerk  in  the  post-office.  Thoe  was  no  fiirthw  proof  tlut 
the  defendant,  at  the  time  of  the  transaction  with  Harbotde,  knew  where  tbe 

Plaintiff  resided.  The  defendant,  in  a  letter  to  the  plaintiff  of  the  1st  of  Angost, 
829,  stated  that  he  had  seen  the  letters  whidi  were  the  subject  of  this  action, 
remaining  in  the  office,  had  been  aware  of  the  causes  whidi  prerented  the  plain- 
tiff's app^ring  personally  for  them,  and  had  cautioned  the  derks  against  deliveriiig 
them  to  any  nnaathoriied  person.  It  did  not  appear  that,  from  the  time  of  ^dr 
arrival  tiU  they  were  applied  for  by  the  assignee,  any  other  person  had  inquired 
for  them. 

If  the  Court,  under  these  ciroumstanoes,  thought  the  penalties  not  reoorerable, 
a  nonsuit  was  to  be  entered.    The  case  was  now  argued  by 

TomUnmm  for  the  plaintiff.     Two  questions  arise  upon  this  case.     The  first  is 
of  great  and  general  importance,  namely,  whether  assignees  of  a  bankrupt  rim% 
have  a  right  to  intercept  his  letters  at  the  post-offioe,  on  the  chance  that  1- 
they  mav  contain  matters  reUtive  to  the  estate ;  the  act  making  no  exception  in 
fiiYour  of  assignees,  and  there  being,  as  the  plaintiff  contends,  no  right  of  prqierty 
in  them  upon  which  such  a  claim  can  be  grounded. (a)    The  second  questkn, 
assuming  the  law  to  be  with  the  plaintiff  on  the  first,  is,  whether  the  acts  of  the 
defendant  are  offences  to  which  the  penal  clause,  9  Ann.  c.  10,  s.  40,  is  applies^ 
ble.     [Lord  Tenterden,  C.  J.    It  will  be  better  to  take  that  questi<m  ini 
Were  these  acts  committed  ''wittingly,  willingly,  and  knowingly,'    within  the 
meaning  of  the  statute,  being  done  bon&  fide,  and  in  pursuance  of  a  long-esta* 
Uished  practice?]    The  statute  must  be  construed  as  imposing  the  penalties 
not  merely  where  the  act  is  done  from  a  corrupt  motive,  but  also  whoe  Uie 
officer,  presuming  on  his  own  judgment,  sets  up  a  title  to  the  letters,  at  vaiiaaoe 
with  that  of  the  party  to  whom  they  are  addr^sed.     It  never  was  intended  by 
the  statute  to  vest  a  discretion  in  him,  which  might  be  productive  of  so  nnien 
inconvenience.     The  preamble  of  the  clause  certainly  recites  that  ahuMei  may 
happen  \  but  there  are  no  words  in  the  enacting  part  which  render  a  eoirapt 
intention  necessary  to  constitute  the  offences  provided  against.     The  words 
''  suffer  to  be  opened,"  which  describe  the  offence  here  charged,  imply  nothing 
more  than  mere  knowledge.     [Lord  Tenterden,  C.  J.     Why  are  Uie  words 
"wittingly,  willingly,  or  knowingly,"  *introduced?]    The  words  "wit-  rwu 
tingly,"  and  "knowingly,"  are  to  exclude  cases  of  mere  carelessness  or  ■- 
mistake;  "willingly,"  may  have  been  meant  to  excuse  acts  done  under  construBt 
or  necessity.     The  language  of  the  oath  (s.  41)  is  distinct,  and  embodies  all  the 
exceptions  allowed  by  the  act;  the  defendant  has  taken  upon  him,  by  virtue  of 
a  practice  established,  it  does  not  appear  how,  to  engraft  a  new  exception  on  the 
terms  of  the  statute.     He  cannot  excuse  himself  by  alleging  ignorance  of  the 
law;  for  the  words  of  the  act  which  refer  to  knowledge,  only  signify  knowledge 
of  the  fects.     That  the  defendant  had ;  and  he  was  bound  to  perform  his  da^ 
according  to  a  right  understanding  of  the  statute. 

F,  PoUocky  contra,  was  stopped  by  the  court. 

Lord  Tenterden,  C.  J.     The  words  "  wittingly,  willingly,  or  knowingly,"  in 
this  penal  clause,  must  have  been  introduced  with  some  view :  if  we  svjfoee 


;    f '  >  As  to  the  property  in  letters,  and  the  rights  which  different  persons  maj  hare  in  the 

/B,  see  Lord  and  Lady  Peroiral  e.  Phipps,  2  Ves.  A  BeameSj  19,  and  G«e  «.  PritohsidfJ 
,  iHUksL  402,  and  the  antheriiies  r«farred  to  in  those  oases. 
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them  to  have  no  particolar  meanings  it  would  have  been  snfficient,  without  add- 
ing more,  to  impose  the  penalty  on  any  person  q)ening  or  detaining  letters,  or 
suffering  them  to  be  opened  or  detained.  Then,  if  these  words  have  a  meanin^i 
we  must  look  for  the  explanation  of  them,  first,  to  the  preamble  of  the  clause  m 
question ;  and  that  recites  that  abwes  may  be  committed  by  wilfully  openingi 
embeuling,  and  detaining  letters.  The  enacting  part  states  what  shall  be  the 
oonsequenoe  of  so  doing,  namely,  diat  the  person  so  offending,  or  who  shall  em<- 
bezzU  any  tetter,  shall,  for  eyery  such  offence,  forfeit  20^.,  to  be  recovered  by  a 
qui  tam  action ;  and,  over  and  above  such  penalty,  shall  be  for  ever  incapable 
^151  ^  exeroimng  any  office,  trusty  or  employment  in  or  relating  *to  the  post- 
-'  office.  Now,  in  the  interpretation  of  an  act  so  highly  penal  on  the  party 
offending,  we  must  be  careful  to  adopt  such  a  construction  as  will  strictly  answer 
to  the  intention  expressed  by  the  legislature :  and  so  oonstruing  the  clause  in 
question,  it  seems  to  me  that  the  words  "  wittingly,  willingly,  or  knowingly,'' 
must*  be  taken  to  denote  acts  done  with  a  conscious  mind  that  the  party  is  doing 
wrong.  If  80,  it  is  dear  that  the  plaintiff  cannot  recover;  for  the  case  states 
that,  in  delivering  np  these  letters,  the  defendant  acted  bon&  fide  under  an  im- 
pression that  he  was  performing  his  duty ;  and  he  might  think  himself  warranted 
in  that  opinicmy  by  the  practice  which  had  prevailed  for  thirty  or  forty  years. 

Parkb,  J.  In  an  action  for  penalties,  and  where  a  judgment  against  the 
defendant  would  be  attended  with  such  serious  consequences,  the  law  must  be 
strictly  construed :  and  I  think  we  must  consider  the  fortieth  section  of  this  act 
as  applying  to  cases  where  the  officer  knowingly  and  willingly  does  what  is 
wrong ;  not,  therefore,  to  that  of  a  postmaster  delivering  letters  to  a  person  who, 
as  he  believes,  has  a  right  to  demand  them.  So,  in  Wright  v.  Smith,  5  Esp. 
N.  P.  C.  203,  which  was  an  action  by  a  landlord  against  a  tenant  for  double 
value,  under  the  statute  4  G.  2,  c.  28,  it  was  determined  by  the  Court  of  Ex- 
chequer, that  a  holding  of  the  premises  by  the  tenant  without  firaud,  and  under 
a  fiur  claim  of  right,  was  not  a  wU/id  holding  over  within  the  statute. 

Taunton,  J.  The  clause  here  in  question  does  not  render  it  absolutely 
M^a-i  necessary  that  the  letters  should  be  '^'delivered  to  the  person  whose  ad- 
•^  dress  they  bear :  if  they  are  delivered  for  his  use,  the  penalties  do  not 
attach.  In  this  case  the  defendant  bon&  fide  believed  that,  in  delivering  the 
letters  to  the  assignee,  he  was  delivering  them  for  the  use  of  the  bankrupt  or  of 
his  estate :  and  I  thioJc  the  clause  does  not  apply  where  the  letters  are  given  to 
a  person  claiming  under  a  colour  of  title. 

Patteson,  J.  The  statement  in  the  case  being  that  the  delivery  of  the  let- 
ters was  bon&  fide,  I  think  it  cannot  be  said  that  the  defendant  acted  ''wittingly, 
willingly,  and  knowingly''  against  the  statute.  Nonsuit  to  be  entered. 


HOPKINS  V.  THOROOOOD.    Mv.  15. 

By  a  tampike  act  a  eertaln  toll  was  to  be  taken  at  erery  tnrnptke  on  the  road  from  W.  to  0.,  for 

four  horses  drawing  any  carriage,  Ac. 
A  sabfoqaent  section  provided,  that  no  person  ahould  pay  toll  more  than  once  in  the  same  day 

for  passing  or  repassing  with  the  same  horses  or  carriages,  through  any  of  the  turnpikes,  bat 

that  every  person  after  having  paid  toll  once,  and  producing  a  ticket^  should  pass  with  the  same 

horses  and  carriages  toll  free  during  such  day. 
Held,  that  a  second  toll  was  payable  for  passing  on  the  same  day  two  toll  gates  on  the  road,  with 

the  same  carriage,  but  drawn  by  different  horses;  for  that  Uie  clause  imposing  the  toll  wai 

clear,  and  the  exempting  clause  either  meant  that  the  horses  should  be  the  same,  or  was  too 

ambiguous  to  oontrol  the  previous  enactment. 

Assumpsit  by  the  lessee  of  tolls.  At  the  trial  before  Lord  Tenterden,  C. 
J.,  at  the  Middlesex  sittings  after  Trinity  term  1829|  a  verdict  was  found  for  the 
plaintiff,  subject  to  the  opinicm  of  this  Court  upon  the  following  case : — 

By  4  G.  if  0.  106;  s.  19^  certain  toUs  were  imposed,  to  be  taken  at  everf 
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tarnpike  on  the  road  from  Whitechapel  to  Onsar,  and  amongst  others  the  fol- 
lowing: — "For  three  or  /our  horses,  or  other  beasts  of  dranghi,  drawing  any 
ooachy  chariot,  chaise,  berlin,  landau,  calash,  hearse,  or  pleasure  carriage.  Is." 
By  '^the  twentieth  section  it  is  provided,  "  that  no  person  shall  pay  toll  r^gi  7 
more  than  once  in  the  same  day  for  passing  or  repassing  with  the  same  ^ 
horses,  cattle,  beasts,  or  carriages,  through  all  or  any  of  the  turnpikes  or  toll- 
gates,  Ac. ;  but  that  every  person,  after  having  paid  toll  once  as  aforesaid,  and 
producing  a  note  or  ticket  denoting  the  payment  of  such  toll,  shall  afterwards 
pass  with  the  same  horses,  cattle,  beasts,  arul  carriages  toll  free  during  that  day, 
through  all  and  every  the  gate  and  gates,"  Ac.  By  the  twenty-first  section  it  is 
enacted,  "that  for  all  horses,  Ac.,  drawing  any  stase-ooach,  carrying  passengers 
or  goods  for  hire,  for  which  toll  shall  have  been  paid,  and  which  shall  return  on 
the  same  dav  throuffh  the  same  turnpike  or  toll-gate,  the  tolls  thereby  made 
payable  shall  be  paid  for  repassing,"  &c.  The  above  toll  of  Is.  was  afterwards 
reduced  to  9d.    On  the  road  from  Whitechapel  to  Ongar  there  are  thre^  toll- 

fates;  Whitechapel  gate,  Stratford  gate,  and  Woodford  Bridge  gate.  In  July, 
828,  the  defendant,  who  is  a  stage-coach  proprietor,  paid  the  toll  of  9d.  at  the 
Woodford  Bridge  gate,  and  afterwards,  and  before  the  coach  arrived  at  the 
Whitechapel  sate,  changed  horses.  Upon  a  toll  of  9d,  being  there  demanded, 
he  produced  the  ticket  given  him  at  the  Woodford  Bridge  gate,  and  contended 
that,  notwithstandingthe  change  of  horses,  he  was  exempt  from  paying  at  the 
Whitechapel  sate.  The  question  for  the  opinion  of  this  Court  was,  whether  or 
not  the  defendant  was  liable  to  pay  the  toll  when  his  coach  passed  through  the 
Whitechapel  gate,  the  horses  having  been  changed  before  they  reached  that 
gate? 

*F.  Kdly  for  the  plaintiff.  The  defendant,-  having  paid  toll  at  Wood-  r*Qig 
ford  Bridge  gate,  and  having  changed  horses  afterwards,  was  liable  to  ■- 
pay  an  additional  toll  at  the  Whitechapel  gate  in  respect  of  the  same  carriage 
drawn  by  different  horses.  Here,  by  section  19,  the  toll  is  imposed  on  £e 
horses  or  other  beasts  of  draught  drawing  any  carriage.  K  the  case  had  stood 
upon  this  section  alone,  the  plaintiffs  might  have  demanded  an  additional  toll,  in 
respect  of  the  carriage  and  horses ;  but  section  20  provides,  that  no  person  shall 
be  liable  to  pay  toll  more  than  once  in  the  same  day,  for  passing  with  the  same 
horses  or  carnages  through  all  or  any  of  the  toll-gates ;  but  that  all  peraoua 
having  paid  toll,  and  producing  a  ticket,  shall  afterwards  pass  with  the  same 
horses  and  carriages  toll  free  through  all  the  gates.  It  will  be  said  that  a  par^ 
is  exempted  from  toll  who  passes  with  "  the  same  horses  or  the  same  carriage;" 
but  taking  the  whole  of  section  20  together,  that  is  by  no  means  clear;  for 
though  in  the  early  part  of  that  section,  which  merely  declares  that  no  persoo 
shall  be  liable  to  pay  toll  more  than  once  in  the  same  day,  the  words  "  horses  cr 
carriages''  are  used ;  yet,  in  the  latter  part,  which  exempts  persons  having  paid 
toll  once  from  the  payment  of  a  second  toll,  the  words  are  "  horses  and  car- 
riages." The  exempting  part  of  the  clause,  therefore,  only  applies  to  persoDi 
passing  with  the  same  horses  as  those  in  respect  of  which  the  former  toll  was 
paid.  Here  the  toll  is  demanded,  not  for  passing  with  the  same  carriage,  but 
for  passing  with  different  horses.  He  cited  Loving  v.  Stone,  2  B.  &  C.  515, 
and  Jackson  v.  Curwen,  5  B.  and  C.  81. 

*R.  V.  Richards,  contrd.  The  question  turns  upon  the  meaning  of  rtQ\^ 
the  exempting  clause,  and  if  there  be  any  ambiguity  in  the  act,  the  con-  *- 
struction  must  be  in  fevour  of  the  public.  Chambers  v.  Williams,  5  B.  &  C  36, 
n.,  Stourbridge  Canal  Companv  v.  Wheeley,  ant^,  792.  It  is  true  that,  here,  the 
toll  is  imposed  on  the  horses,  hut  then,  by  the  exempting  clause,  no  person  is  to 
pay  toll  more  than  once  in  the  same  day,  for  passing  or  repassinff  with  the  same 
harsrs  or  carriages  through  any  of  the  toll  gates.  The  defendant,  therefore, 
having  paid  toll  at  the  Woodford  Bridge  gate,  was  not  liable  to  pay  a  second  toll 
for  passing  the  Whitechapel  gate  with  the  sanie  carriage,  though  with  differtni 
horses.  In  Norris  v.  Poate,  3  Bingh.  41,  the  toll  was  imposed  on  the  horses 
drawing  any  ooaoh;  and  by  the  exempting  clause  it  was  enacted,  that  if  any 
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penon  shoxild  have  pud  tlie  toll  for  paaBing,  the  same  pencm,  npon  prodaeing  * 
tiekety  should  he  permitted  to  repass  free  with  the  same  cattle  or  carriage ;  and 
it  was  heldy  that  the  toll  having  heen  paid  hy  the  coachman  on  passiLg,  tof 
korses  drawing  a  stage-coach,  a  second  toU  could  not  he  demanded  for  the  same 
horses  repassing,  though  with  a  different  coach  belonging  to  the  same  proprietor, 
and  a  different  coachman;  and  Park,  J.,  there  observed,  that  the  judgment  in 
lioaring  v.  Stone,  2  B.  &  C.  515,  turned  on  the  conjunctive  '^  and''  in  the 
exempting  clause  of  the  act.  Here  the  same  person  returned  with  the  same 
carriage.  In  Jackson  v,  Curwen,  5  B.  &  C.  31,  the  toll  was  imposed  on 
the  horses  drawing  a  carriage;  but  it  was  provided  that  no  more  than  one  toll 
ifcsyrri  should  be  taken  from  any  person  for  the  same  carriage,  horses,  beast, 
^  *or  other  cattle  passing  once  and  repassing  ono  in  the  same  day ;  and 
it  was  held,  that  the  second  toll  was  not  payable  for  the  same  horses  passing 
onoe  and  repassing  once  in  the  same  day,  drawing  a  different  carriage  belonging 
to  the  same  proprietor. 

Lord  Tbntebdxn,  0.  J.    There  are  two  modes  of  imposing  toll  in  acts  of 
parliament.    In  some,  they  are  imposed  on  the  carriage )  in  others,  on  the  horses 
drawing  the  carriage.    Of  late  years,  the  latter  is  the  more  usual  course,  it  being 
more  favourable  to  those  who  manage  the  road.    Here  the  toll  is  imposed  on  the 
horses  drawing  the  carriage.     If  the  question  had  been,  whether  a  second  toll 
would  be  payable  in  respect  of  the  same  horses  drawing  a  different  carriage,  thd 
arguments  urged  on  the  part  of  the  defendant  would  have  considerable  weight, 
because  the  question  would  then  turn  entirely  on  the  twentieth  section,  which  is 
ambiguous ;  out  we  are  not  called  upon  to  decide  that.    Here,  the  only  question 
is,  whether  a  second  toll  is  payable  in  respect  of  different  horses  ?    It  seems  to 
me  that,  as  the  toll  is  imposed  expressly  on  the  horses,  a  second  toll  is  payable 
on  the  same  day  in  respect  of  different  horses  drawing  the  same  carriage.    By 
the  nineteenth  section  a  toll  would  be  dearly  payable  at  every  tum{)ike  gate  for 
every  three  or  four  horses  drawing  any  carriage.     A  second  toll  would,  by  this 
section,  have  become  payable  at  the  Whitechapel  gate.     But  it  is  said,  that 
the  defendant,  having  paid  a  toll  at  the  Woodford  Bridge  gate,  is,  by  the  twen- 
tieth section,  exempted  from  the  payment  of  a  second  toll  at  the  Whitechapel 
gate,  though  he  passed  through  that  gate  with  different  horses,  because  he  passed 
*9211  ^^^  ^^^  BBSs^e  carriage.  The  language  of  that  ^section  is  very  ambiguouSy 
-*  and  the  meaning  of  it  much  too  doubtful  to  prevail  against  the  phuB 
meaning  of  the  clause  imposing  the  toll.     The  judgment  of  the  Court  mus^ 
therefore,  be  for  the  plaintiff. 

Pabke,  J.  Some  little  doubt  is  created  in  this  case  by  the  twentieth  section 
In  construing  the  act,  the  true  point  to  look  at  is  the  subject-matter  on  which 
the  toll  is  imposed,  which  in  this  case  is  the  horses.  The  different  parts  of  the 
twentieth  section  are  inconsistent  with  each  other ;  and,  taken  as  a  whole,  it  is 
without  any  definite  meaning.  The  safer  course,  therefore,  is  to  look  to  the 
plain  meaning  of  the  clause  imposing  the  toll ;  and  according  to  that,  a  toll  was 
demandable  at  the  Whitechapel  turnpike  gate  in  respect  of  different  horses,  • 
though  drawing  the  same  carriage. 

Taunton,  J.  According  to  the  plain  meanirg  of  the  clause  imposing  the 
toll,  the  duty  becomes  payable  at  every  toll-gate  in  respect  of  the  horses  drawing. 
The  only  doubt  arises  from  the  unfortunate  use  of  the  word  ''or"  in  the  early 
part  of  the  twentieth  section.  In  the  latter  part  of  that  section  the  word  ''and" 
is  used,  which  imports  that  the  horses  as  well  as  carriage  must  be  the  same  to 
come  within  the  exemption ;  and  I  cannot  help  thinking  that  the  word  " or,"  ii 
the  early  part  of  the  section,  was  introduced  by  mistake.  Upon  the  whole,  my 
opinion  is,  that  the  exemption  from  toll  does  not  apply  unless  the  same  horses 
draw  the  same  carriage. 

Patteson,  J.     I  think,  in  order  to  claim  this  exemption,  it  is  necessary,  st 

ill  events,  that  there  should  be  the  same  horses.     The  difficulty  arises  from  the 

M291  ^^  o^  *^^®  MOT^  "  or"  in  the  early  part  of  the  exempting  clause.     If  it 

^  had  been  used  in  both  parts  of  the  section  I  should  have  entertained  somo 
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doubt ;  but  u  the  word  ^^and"  is  used  in  the  latter  part,  I  think  the  legblature 
faitended  that  an  additional  toll  should  be  paid  for  different  horses.  The  judg- 
ment must  be  for  the  plaintiff.  Judgment  for  plaintiff. 


DOE  dem.  The  Right  Hon.  Sir  N.  C.  TINDAL  v.  ROE.     Nov,  15. 

A  tenant  who  has  rarrendered  hia  tenn,  but  refiues  to  qnit  the  premises,  cannot,  on  ejeetncBl 
brought  by  the  landlord,  be  compelled  to  enter  into  Uie  recognisance  prescribed  by  1  6.  4,  e. 
S7,  s.  1,  in  cases  where  tiie  term  or  interest  has  expired,  or  been  determined  by  notice  to  qitit 

CABfpBELL  had  obtained  a  rule  calling  upon  Amorj  Pratt,  the  tenant  in  pos- 
session, to  show  cause  why,  in  addition  to  the  common  rule  and  undertaking,  he 
should  not,  in  case  of  a  verdict  for  the  plaintiff,  give  judgment  of  the  term  next 
before  the  trial ;  and  why  he  should  not  enter  into  a  recognisance,  by  hims^ 
and  sureties,  to  pay  the  costs  and  damages  which  should  be  lecoyered  by  the 
plaintiff,  according  to  the  statute  1  G.  4,  c.  87,  s.  1.  Pratt,  the  tenant,  had 
held  a  farm,  which  was  the  subject  of  this  action,  under  a  lease  from  the  lesBor 
of  the  plaintiff,  for  a  term  which  had  not  elapsed  at  the  time  of  the  present 
application.  Being  indebted  to  the  lessor  of  the  plaintiff  for  a  large  amount  of 
rent,  and  being  insolvent,  he  assigned  the  farm  and  all  his  other  effects,  for  the 
benefit  of  his  creditors,  to  certain  parties,  in  trust,  among  other  things,  to  sur- 
render the  lease,  if  they  should  so  think  fit.  They  entered  into  possession,  and 
managed  the  farm ;  but  allowed  Pratt  and  his  family  to  continue  in  the  dwelling- 
house.  The  trustees  ultimately  surrendered  the  lease  by  deed  to  the  lessor  of 
the  plaintiff^  who  then  required  Pratt  (in  writing)  to  give  up  ^possession,  ^gos 
He  refused,  and  was  thereupon  served  with  a  declaration  in  ejectment,  ^ 
and  the  notice  directed  by  the  statute,  to  appear  in  court  and  give  bail. 

Bantow  now  showed  cause.  The  tenant  is  not  compellable  to  enter  into 
recognisance.  The  statute  provides  for  two  cases ; — ^where  the  tenn  or  interest 
of  any  tenant  holding  for  a  term  or  number  of  years  certain,  or  from  year  to 
year,  ''  shall  have  expired,  or  been  determined  either  by  the  landlord  or  tenant 
by  regvlar  notice  to  quit"  Here  neither  event  has  taken  place.  An  act  calling 
upon  a  tenant  to  give  security  before  he  is  admitted  to  defend  his  posssession 
ought  to  be  construed  strictly.  The  statute  says,  that  on  production  of  the  lease, 
and  affidavit  made  of  the  due  execution,  and  that  the  interest  has  expired  or 
been  determined  by  notice  to  quit,  the  landlord  may  move  as  has  been  done  here. 
If  it  had  been  meant  to  include  the  case  of  a  surrender,  the  statute  would  pro- 
bably have  required  a  production  of  the  instrument  by  which  the  surrender  was 
made.  In  Doe  dem.  Pemberton  v.  Roe,  7  B.  &  C.  2,  this  court  refused  a  rule 
for  a  recognisance  where  the  holding  was  not  strictly  of  the  description  specified 
by  the  act.  Doe  dem.  Cardigan  v.  Koe,  1  Dowl.  &  Ry.  540,  is  nearly  in  point. 
Inhere  the  tenant  had  given  a  notice  of  his  intention  to  quit  at  a  time  earlier  than 
ihe  regular  expiration  of  the  lease :  the  landlord  accepted  it :  but  the  tenant 
would  not  quit  at  the  time ;  and  on  ejectment  brought  and  motion  made,  as  in 
the  present  case,  this  Court  held  that  the  statute  did  not  apply. 

CampbeU,  contrd.  This  is  a  case  clearly  within  the  mischief  of  the  act;  for 
the  grievance  there  recited  *(sect  1),  is  the  unlawful  holding  over  by  r^^ 
tenants  '^  after  the  expiration  or  le^  determination  of  their  terms  or  ^  '^ 
interests."  The  interest  here,  if  it  had  not  expired,  had  been  determined.  Ifl 
Doe  dem.  Cardigan  v.  Roe  the  term  in  the  lease  had  not  expired,  and  the  Court 
may  not  have  thought  that  the  tenant's  interest  was  ^*  determined  by  regnltf 
notice  to  quit,"  within  the  meaning  of  the  statute.  But  here  the  tenant  ia  only 
in  possession  by  a  mere  contumacious  holding  over. 

Lord  Tentssdek,  C.  J.    This  Court  has  already  put  its  construction  on  the 
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daose  in  question  in  Doe  dem.  Cardigan  v.  Roe,  and  I  am  not  prepared  to  say 
that  that  oonstruction  was  wrong. 

Parks,  J.  The  present  case  mnst  he  decided  by  Doe  dem.  Cardigan  v.  Hoe ; 
though,  if  this  were  res  integra,  I  should  perhaps  think  that  such  a  construction 
ought  not  to  prevail,  for  it  seems  to  me  ciuculated  to  defeat  the  real  object  of  the 
statute. 

Taunton,  J.  I  think  the  statute  applies  only  to  cases  where  the  term  has 
come  to  a  natural  end,  or  been  extinguished  by  a  regular  notice  to  quit.  I  see 
no  reason  to  find  &ult  with  the  decision  which  has  been  referred  to. 

Patteson,  J.  I  think  we  must  adhere  to  the  decision  in  Doe  dem.  Cardigan 
V.  Roe.     The  rule  must  therefore  bo  discharged. 

Rule  discharged,  without  costs,  (a) 

(o)  S«6  the  obierrations  of  the  Court  on  thU  ttatote^  in  Doe  denu  Phillips  v.  Roe,  6  B. 
AA.7e«. 


♦926]  *JOHNSON  t;.  DURANT  and  Another.    Nov,  18. 

An  order  of  referenoe  was  made  in  an  action  where  the  main  point  in  dispute  wae,  whether  cer- 
•  tein  goods,  the  yahie  of  which  (namely  246t)  the  defendants  proposed  to  set  off  against  the 
plaintiff's  claim,  had  been  bought  by  the  plaintiff  of  the  defendants,  or  of  A.  B.  The  question 
stated  in  the  order  was,  whether  or  not  the  defendants  were  entitled  to  set  off  the  sum  of  246/. 
The  arbitrators  (as  was  alleged)  being  unable  to  decide  the  main  point,  but  finding  that,  at  all 
events,  a  small  deduction  (8t  12«.)  was  to  be  made  from  the  246t,  awarded,  in  the  terms  of  the 
order  of  reference,  that  the  defendant  wu  not  entitled  to  aet  off  2461.  A  rule  was  afterwards 
obtained  for  setting  aside  the  award  as  not  being  final,  but  discharged.  The  plaintiff  then 
brought  an  action  of  debt  on  the  award ;  and  the  defendants  pleaded  a  set-off  to  the  amount  of 
3371.  10«.  6(2.: 
Hel<^  that  they  could  not  now  set  off  the  difference  between  the  246^  and  SL  12«.,  for  that  the 
award  was  eonolusire  as  to  the  sum  now  sought  to  be  set  off,  as  well  as  that  mentioned  in  the 
order  of  reference ;  and  if  the  arbitrators  had  gone  upon  a  mistaken  ground,  their  decision 
could  not  be  questioned  in  this  form. 

Debt  on  an  award.  The  declaration  stated  that  a  cause  was  depending 
between  the  plaintiff  and  the  defendants  in  the  King's  Bench,  and  a  certain 
question  having  arisen  between  them,  whether  the  plaintiff  was  entitled  to  recover, 
as  against  the  defendants,  the  sum  of  246/.  Ss.,  part  proceeds  of  a  certain  bill 
of  exchange  for  292/.  KXs.,  in  question  in  that  cause ;  and  also,  whether,  against 
such  amount,  the  defendants  were  entitled  to  a  set-off  of  the  like  sum  of  246/. 
Ss,  for  a  bale  of  silk,  it  was  ordered  by  Lord  Tenterden,  that  that  question  should 
be  referred  to  the  arbitration  of  P.  E.,  B.  C,  and  J.  G-.,  who  afterwards  awarded 
and  determined  that  the  plaintiff  was  entitled  to  recover  against  the  defendants 
the  said  sum  of  246/.  Ss.,  part  proceeds  of  the  bill  of  exchange  in  the  said  order 
mentioned,  and  that  against  such  amount  the  defendants  were  not  entitled  to  set 
off  the  like  sum  of  246/.  Ss.  for  a  bale  of  silk.  The  declaration  then  stated,  that 
the  plaintiff  had  demanded  this  sum  of  246/.  ds.,  but  the  defendants  had  not  paid 
it.  To  this  were  added  the  usual  money  counts.  The  defendants  pleaded  to 
the  first  and  fourth  counts  (the  latter  being  for  interest),  a  set-off  for  goods  sold 
and  delivered,  and  money  had  and  received,  and  due  and  owing;  and  to  the  other 
*9261  ^^^^9  °^  debent :  and  they  paid  *8/.  128.  6e/.  into  court.  In  his  replica* 
^  tion  the  plaintiff  denied  the  set-off. 

At  the  trial  before  Lord  Tenterden,  C.  J.,  at  the  sittings  after  last  Michaelmas 
term,  in  London,  the  plaintiff  proved  .the  execution  of  the  award.  It  was  then 
proposed,  on  the  part  of  the  defendants,  to  show  that  the  plaintiff  was  indebted 
to  them  in  a  sum  of  money  less  than  246/.  8«.  for  a  bale  of  silk.  It  was  admitted 
that  the  question  as  to  the  right  of  the  defendants  to  set  off  in  respect  of  that  bale 
of  silk  had  been  considered  bv  the  arbitrators,  but  it  was  contended,  that  they  had 
onlv  adjudicated  that  the  defendants  were  not  entitled  to  set  off  the  precise  sum 
of  246/.  3s.,  but  had  not  determined  whether  the  plaintiff  was  not  liable  to  som^ 
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extent.     Lord  Tenterden,  boweTer^  held  that  this  evidence  was  not  admi8aible,(a) 
and  the  plaintiff  obtained  a  verdict.     In  the  ensuing  term,  a  rule  was  obtuned 
for  a  new  trial  on  the  ground  that  the  defendant  ought  not  to  have  been  precluded 
from  giving  evidence  of  the  set-off,  and  also  upon  affidavits  which  wore  met  by 
others  on  the  part  of  the  plaintiff.     From  the  whole  of  these  it  appeared  that 
the  point  in  dispute  was  as  to  a  bale  of  silk  which  the  defendants  alleged  they 
had  sold  to  the  plaintiff  through  the  agency  of  Fellowea  and  Bury,  but  which, 
according  to  the  plaintiff,  had  been  sold  by  tne  defendants  to  Fellowes  and  Bury 
as  principals.    The  price  of  this  bale  would  have  been  246^.  3s.,  but  a  deduction 
of  gL  12«.  6cf.  had  been  made  soon  after  the  sale,  on  account  of  short  measure, 
and  accordingly  only  237^.  10«.  6d.  could  be  due.     It  was  alleged  in  the  a£Eida- 
vits  that  the  arbitrators  not  being  able  to  agree  in  a  decision  upon  the  aetoftl 
question  between  the  parties,  had  formed  their  award  in  '''the  precise  terms  r«Q9<7 
of  the  order  of  reference,  thus  finding  merely  that  the  particular  sum  ■- 
there  named  was  not  to  be  set  off;  and  therefore  the  defendants  contended  that 
the  award  was  not  final.     On  the  other  hand,  it  appeared  that  the  defendants  hsd 
applied  to  the  Court  to  set  aside  the  award  on  this  ground,  and  had  obtained  a 
rule  nisi,  in  which  the  above  objections  to  the  award  were  specifically  stated,  and 
which  was  afterwards  discharged  with  costs.     The  affidavits  were  in  some  respect 
contradictory  as  to  the  reasons  which  induced  the  arbitrators  to  make  this  award ; 
but  it  was  shown  that  evidence  had  been  given  before  them  of  the  whole  transac- 
tion relative  to  the  sale  of  the  silk. 

CampbeU  (with  whom  was  Tal/aurd)  now  showed  cause.  This  question  hair 
been  fully  settled  by  the  arbitrators,  for  they  have  made  their  award  in  the  lan- 
guage of  the  submission,  which  they  have  properly  interpreted.  It  is  clear  they 
have  considered  the  general  point  in  dispute,  otherwise  the  rule  for  setting  aside 
the  award  would  not  have  been  discharged  with  costs.  (Here  he  was  stopped 
by  the  Court.) 

Sir  James  Scarlett,  F.  Pollock,  and  S.  Martin,  in  support  of  the  rule.  Al* 
though  the  Court  generally  hold  the  award  of  arbitrators  to  be  binding,  yet  they 
will  not  allow  their  rules  to  work  injustice,  which  would  be  the  case  if  the 
defendants  were  to  be  concluded  by  this  award.  There  is  a  peculiarity  in  the 
order  of  reference,  for  it  mentions  a  precise  sum  as  that  claimed  in  the  setoff; 
but  it  is  clear  that  the  parties  never  could  have  intended  to  bind  themselves  to 
that  sum.  It  must  have  been  understood  that  the  arbitrators  were  not  to  be  so 
^controlled.  They  themselves  ought  to  have  considered  the  fixing  the  p^og 
precise  sum  as  a  mere  error  in  drawing  up  the  order,  and  to  have  deter-  ^ 
mined  the  merits  of  the  case ;  instead  of  which  they  have  considered  themsehea 
bound  down  by  the  language  of  the  order,  and  have  thus  proceeded  on  a  mista- 
ken ground.  They  have  not  determined  the  question  really  intended  to  be 
referred  to  them,  the  merits  of  which  were  entirely  with  the  defendants. 

Cur.  adv.  wit 

Lord  Tenteeden,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  action  of  debt  upon  an  award;  to  which  the  defendants  pleaded  a 
set-off,  and  by  their  particular  claimed  to  set  off  the  sum  of  246/.  3«.  in  respect 
of  a  bale  of  silk  alleged  to  have  been  sold  by  them  to  the  plaintiff.  They  also 
paid  a  sum  of  8/.  12a.  6d.  into  Court.  The  reference  was  by  a  judge's  order 
made  by  consent  of  the  parties  in  a  former  action  between  them.  At  the  trial 
it  was  proposed  on  behalf  of  the  defendants  to  prove  that  the  sum  of  8/.  12a.  6d 
was,  bv  consent  of  the  defendants,  soon  aft«r  the  sale,  allowed  aa  a  deduction 
from  the  price  in  respect  of  short  measure  or  other  deficiencv ;  and  that  the 
arbitrators  had  considered  themselves  bound  down  to  the  precise  sum  of  2462. 
8a.,  and  had  made  their  award  for  that  reason  only,  and  had  forborne  to  dedde 
the  real  question  between  the  parties,  which  was,  whether  the  bi|le  had  heea 
sold  and  credited  by  the  defendants  to  the  plaintiff,  or  by  them  to  Fellowes  and 
Bury,  brokers,  and  by  the  latter  to  the  plaintiff.  A  rule  of  this  Court  for  set^ 
ting  aside  the  award  had  been  obtained  and  discharged  with  costs  before  th« 

(a)  Sm  the  reaaona  M\j  atated  in  th«  jadgmant. 
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HMQ-t  present  ^action.  It  is  obvions,  by  the  terms  of  the  reference,  both  par« 
^  ties  considered  the  sum  of  246/.  8«.  as  the  agreed  price  of  the  bale.  At 
the  trial  it  appeared  to  me,  that  the  arbitrators  had  put  a  right  construction 
upon  the  reference  as  limiting  their  award  to  that  sum ;  but  then,  as  the  parties 
had  agreed  upon  the  sum,  I  wought  the  question  as  to  the  sale  was  properly  the 
matter  for  decision  by  the  arbitrators,  and  that  in  the  present  proceeding  they 
must  be  taken  to  have  decided  that  question,  and  I  refused  any  evidence  to 
show  the  contrary. 

The  application  for  a  new  trial  was  for  this  supposed  misdirection ;  and  upon 
affidavits  made  for  the  purpose  of  showing  that  the  arbitrators  had  thought 
themselves  bound,  and  that  if  they  had  not  so  thought  their  decision  would  have 
been  in  favour  of  the  defendants,  and  that  upon  the  merits  of  that  question  it 
ought  to  be  so.  And  it  was  very  strenuously  urged  that  some  way  ought  to  be 
found  to  remedy  the  injustice  wat  would  take  place,  if  the  defendants  were 
bound  by  this  award. 

I  should  be  very  sorry  to  find  that  in  any  case  the  general  rules  and  princi- 
ples of  law  had  worked  injustice  in  the  particular  instance.  But  in  the  infirmity 
of  all  human  jurisprudence  such  events  must  occasionally  happen ;  and  the  evil 
is  of  less  magnitude  than  the  total  absence  of  general  judicial  rules,  or  a  depart- 
ure from  them  to  meet  the  supposed  hardship  of  a  particular  case. 

Affidavits  were  also  laid  before  the  Court  on  behalf  of  the  defendants ;  and 
upon  consideration  of  those  on  one  side  and  the  other,  it  is  by  no  means  clear 
*Q^01  ^^^^  ^^  ^^®  ^^  °^^  really  sold  by  the  defendants  to  ^Fellowes  and  Bury 
^  as  the  plaintiffs  contended ;  and  it  is  quite  clear  that  evidence  on  that 
question  was  laid  before  the  arbitrators.  And  the  utmost  that  can  be  inferred 
from  the  affidavits  will  be,  that  probably  the  arbitrators,  finding  the  decision  of 
that  question  attended  with  difficulty,  relieved  themselves  from  the  difficulty  by 
deciding  upon  the  narrow  ground  as  to  the  particular  sum  :  or,  in  other  words, 
which  is  the  strongest  way  of  viewing  the  case  in  favour  of  the  defendants,  that 
they  made  their  award  on  a  mistaken  ground. 

Now,  if  an  award  made  in  pursuance  of  a  judge's  order  drawn  up  by  consent 
of  parties,  proceeds  on  a  mistaken  eround,  the  proper  course  of  relief  is  an 
application  to  the  Court  to  set  aside  the  award.  Such  an  application  was  made 
in  this  case,  and  failed ;  and  one  object  of  the  affidavits  is  to  invite  the  Court  to 
rehear  that  matter,  in  effect,  though,  perhaps,  not  in  form.  But  such  a  rehear- 
ing upon  fresh  affidavits  is  contranr  to  all  practice,  and  to  the  maxim.  Interest 
reipublicas  ut  finis  sit  litium.  And  this  brings  the  case  to  the  question,  whether 
the  award  was  conclusive,  or  the  proposed  evidence  ought  to  have  been  received 
at  the  trial.  And  it  was  contended  that,  assuming  the  award  to  be  conclusive 
as  to  the  particular  sum  mentioned  therein,  and  in  the  order  of  reference,  it  was 
not  conclusive  as  to  the  smaller  and  different  sum  now  sought  to  be  set  off. 
But  it  must  be  remembered  that  the  particular  sum  was  the  price  agreed  upon 
by  the  parties.  And  the  question,  as  it  regards  the  smaller  sum,  is  precisely 
the  same  as  upon  the  particular  sum  agreed.  So  that  the  real  question  is, 
j^ni-i  whether,  after  reference  and  aweurd,  the  defendants  can,  in  *an  action 
^  of  debt  upon  the  award,  be  allowed  to  impeach  and  annul  it  upon  the 
ground  that  the  decision  of  the  arbitrators  proceeded  upon  a  mistake. 

No  authority  was  cited  in  support  of  such  a  proposilion,  and  I  am  not  aware 
that  any  can  be  found.  Surely,  if  it  can  be  done  at  all,  it  must  be  done  by  some 
proper  plea  to  the  declaration  on  the  award.  In  the  present  case  there  was  no 
such  plea :  not' only  was  there  no  plea  that  the  award  was  founfed  upon  mistake 
or  misconduct,  but  not  even  a  plea  of  the  general  issue  denying  the  aebt  claimed 
on  the  award.  The  only  plea  was  a  set-off:  and  the  endeavour  was  to  show 
under  such  a  plea  that  the  sum  awarded  was  not  due  from  the  defendants,  but 
only  the  small  sum  of  8/.  12«.  6(f.,  which  had  been  paid  into  Court.  We  think 
this  could  not  be  done,  and  consequently  that  the  rule  must  be  discharged. 

Bule  di8clurge4 
2k2 
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^BRANDT  and  Another  v.  BOWLBT  and  Anoiher.(a)      [^32 

Bv  *  merehant  in  England,  in  June  and  July  ISSO,  tent  orders  for  the  pnrehaae  of  oora  to  t)i« 
plaintifb,  in  BoBsia,  desiring  tiiem  to  draw  upon  H.  and  Co.,  in  London,  for  the  amoaot,  lad 
he  chartered  a  ship  belonging  to  the  defendantSy  and  sent  it  to  Unsaia  to  be  freighted.  On  the 
28th  of  July  B.  wrote  a  letter,  eaneelUng  the  orders  he  had  given.  Upon  the  Sth  of  kugast, 
1830,  the  plaintiffs  informed  B.  that  they  had  purchased  a  cargo  f:;r  the  ship,  and  should 
despatch  it  as  soon  as  possible,  addressed  to  H.  and  Co.,  London,  expr«King  a  hops  that  ho 
would  approve  of  what  they  had  done,  notwithstardiug  his  last-mentioned  oommnnicatioB. 
The  cargo  was  afterwards  shipped,  and  the  plaintiffs  by  letter  informed  B.  that  they  had  shipped 
it  on  his  account,  and  that  they  had  forwarded  an  endoned  bill  of  lading  to  H.  and  Co.,  dnw- 
ing  upon  them  for  part  of  the  price,  and  upon  him  (B.)  for  the  residue ;  and  they  enelosed  sa 
unendoned  bill  of  lading  to  B.  and  an  invoice  of  the  wheat,  in  which  it  was  stated  to  be  boagbt 
for  his  order  and  on  his  account  The  bills  of  exchange  enclosed  in  this  letter  were  dishonoured, 
whereupon  the  plaintiff's  agent  in  London  delivered  the  endorsed  bUl  of  lading  to  H.  and  Co. 
On  the  2d  of  October  B.  confirmed  the  revocation  of  his  order,  and  on  the  24th  of  November 
the  agent  of  the  plaintiffs  in  England  gave  notice  to  the  agent  of  B.  that  he  should  retain  (ho 
whole  of  the  wheat  for  the  plaintiffs.  B.  afterwards  became  desirous  of  having  the  wheat,  and 
the  master  of  the  vessel  in  which  the  wheat  was  shipped,  delivered  it  to  B.'s  orders,  and  not  to 
H.  and  Co.,  pursuant  to  the  bill  of  lading. 

In  an  action  brought  against  the  ship-owners  for  not  delivering  pursuant  to  Uie  plaintiffs'  orden, 
it  was  contended,  that  the  plaintiffs  were  entitled  to  recover  nominal  damages  only,  because 
the  property  in  the  wheat  had  actually  vested  in  B.  by  the  shipment :  Held,  however,  that  \kt 
property  did  not  vest  in  B.  absolutely  upon  tibe  shipment,  but  only  subject  to  a  eondition,  thst 
the  bills  were  accepted,  and  that  in  default  of  acceptance,  it  never  did  vest  in  him;  and,  eon- 
aequently,  that  the  plaintiffs  were  entitled  to  recover  the  value  of  the  wheat  at  the  time  when 
it  was  delivered  to  B.'b  order. 

Assumpsit  acainst  the  defendants,  as  owners  of  the  ship  Helena,  for  not  de- 
livering to  the  plaintiffs'  orders  or  assigns  at  London  a  cargo  of  wheat  shipped 
by  them.     At  the  trial  before  Lord  Tenterden,  C.  J.,  at  the  London  sittings  liter 
last  Trinity  term,  the  following  appeared  to  be  the  facts  of  the  case : — ^The 
plaintiffs  were  merchants,  haying  establishments  at  St.  Petersburgh  and  Arch- 
angel, and  Emanuel  H.  Brandt,  orother  of  one  of  the  plain tifis,  was  their  a^ent 
residing  in  London.     Mr.  Berkeley,  a  commission  merchant,  who  lived  at  New- 
oastle-upon-Tyne,  being  desirous  of  making  some  purchases  in  com,  sent,  in 
June  and  July  1830,  to  the  plaintiffs  (through  Emanuel  H.  ^Brant)  r^oo 
several  orders  for  the  purchase  of  corn  on  his  account,  directing  them  to  ^ 
draw  upon  Esdaile  and  Co.,  bankers  in  London,  for  the  amount,  and  also  upon 
Harris  and  Co.,  in  London,  to  a  certain  extent.     Berkeley  chartered  four  ships, 
and,  among  the  rest,  the  Helena,  belonging  to  the  deTendants,  and  sent  them  to 
Russia  to  be  freighted  by  the  plaintiffs.     A  dispute  arose  between  Berkeley  and 
E.  H.  Brandt,  and  the  former  sent  a  letter  on  the  28th  of  July,  cancelling  eveiy 
order  he  had  given.     That  letter  was  forwarded  to  St.  Petersburgh  by  E.  H. 
Brandt.     Various  shipments  were  made  by  the  houses  in  Russia  on  account  of 
Berkeley,  and  were  transmitted  to  England  in  the  vessels  chartered  by  him. 
Bills  were  drawn  upon  Esdaile  and  Co.  ror  the  amount,  but  on  their  arrival  they 
were  dishonoured,  and  the  cargoes  were  refused.     The  question  in  this  case  arose 
as  to  a  cargo  shipped  by  the  Helena.     By  a  letter  dated  August  8  th,  1830,  to 
Berkeley,  the  plaintiffs  wrote  as  follows  : — ^'  We  have  succeeded  in  purchasing  a 
cargo  of  wheat  for  the  Helena,  and  shall  despatch  it  as  soon  as  possible  to  the 
address  of  R.  Harris  and  Sons,  London,  which  house  we  shall  address  to-day 
with  regard  to  effecting  the  insurance.     We  trust  what  we  have  done  for  yon 
will  meet  vour  approval,  although  by  a  communication  received  from  Mr.  E.  H. 
Brandt  subsequently  to  our  having  made  this  purchase  we  learn  that  you  have 
been  induced  to  cancel  the  several  orders  in  our  hands."     This  cargo  was 
afterwards  shipped  in  the  Helena  for  England,  and  the  plaintiffs  wrote  the 
following  letter  to  Berkeley : — "  St.  Petersburgh,  August  26,  1830.    We  now 
have  much  pleasure  in  waiting  upon  you  with  invoice  and  bill  of  lading  of  770 
chests  wheat  shipped  /or  your  account  and  risk  per  the  Helena,  Mann.    For 
*the  amount  of  the  former,  if  found  correct,  you  will  please  give  us  credit  r«Q3i 
with  810/.  49.  bd.     An  endorsed  bill  of  lading  we  have  this  day  forwarded  '- 

(a)  This  ease  was  moved  on  Monday,  November  the  7th.  but  was  nnavoidahlj  eoiitted  m  iti 
proper  place. 
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to  Messrs.  R.  Harris  and  Sons  of  London,  at  the  same  time  drawing  upon  them 
for  673/.  15s. ;  and  for  the  balance  remaining  thus  in  our  favour,  vii.  136/.  9«. 
bd.y  we  this  day  make  free  to  value  upon  you  at  three  months'  date,  payable  in 
London  to  the  order  of  Emanuel  H.  Brandt,  which  draft  we  beg  to  recommend 
to  your  kind  protection.''  An  unendorsed  bill  of  lading  was  enclosed,  and  an 
invoice  of  <^  wheat  bought  by  order  and  for  account  of  J.  Berkeley,  Esq.,  New- 
castle, and  shipped  at  his  risk  to  London,  to  the  address  of  R.  Harris  and  Sons 
there,  per  the  Helena,  Captain  James  Mann."  The  bills  of  exchange  enclosed 
in  this  letter  drawn  upon  Berkeley  and  Harris  and  Co.  were  presented  for  accept- 
ance and  refused.  Whereupon  £.  H.  Brandt  delivered  the  endorsed  bill  of  lading 
to  Harris  and  Co.  and  desired  them  to  accept  the  bill  of  exchange  drawn  upon 
them  on  his  aooount,  and  to  effect  an  insurance  upon  the  cargo,  wnich  they  were 
to  receive  on  his  arrival.  Li  a  letter  dated  September  29,  1830,  from  E.  H. 
Brandt  to  Mr.  Hedley  ^who  acted  as  an  agent  for  Berkeley),  he  wrote^  '*  Mr. 
Berkeley  refuses  to  receive  the  cargoes  or  give  any  instructions  for  the  acceptance 
of  the  bills,  and  I  have  been  obliged  for  the  security  of  the  property  to  insure 
the  cargoes,  and  give  the  captain  orders  where  to  proceed  to,  uiough  of  course  I 
Btill  hold  Mr.  Berkeley  answerable  for  the  consequences  of  his  behaviour." — "  I 
conceive  that  you  are  bound  to  see  that  his  engagements  are  fulfilled,  and  I  call 
on  you  to  see  Mr.  B.  immediately  and  make  arrangements  for  the  acceptance  of 
all  the  bills  without  delay."  On  the  2d  of  October,  Berkeley  confirmed  the 
^gog^  revocation  of  his  ^orders,  and  on  the  24th  of  November,  E.  H.  Brandt 
-'  save  notice  to  Hedley  that  he  should  retain  the  whole  of  the  wheat  for 
his  brother.  After  which  Berkeley  offered  to  pay  the  price  of  the  wheat  and  the 
charges,  but  it  was  refused.  The  captain  delivered  the  cargo  of  the  Helena  to 
Berkeley's  orders  at  Grangemouth,  and  not  to  Harris  and  Co.  in  London  accord- 
ing to  the  bill  of  lading.  Upon  proof  of  these  facts,,  the  Lord  Chief  Justice 
directed  the  jury  to  find  a  verdict  for  the  plaintifis,  and  to  assess  the  damages  at 
the  price  of  the  cargo  when  it  reached  the  port  of  discharge. 

CampheUj  for  the  defendants,  moved  for  a  new  trial,  on  the  ground  of  misdi- 
rection, or  to  reduce  the  amount  of  damages.  The  ship-owners,  who  have  deli- 
vered over  the  cargo  of  the  Helena  to  Berkeley,  if  answerable  at  all  to  the  plain- 
tiffs, are  only  so  in  nominal  damages.  Berkeley  had  sent  out  orders  to  Brandt 
and  Co.,  the  defendants,  to  which  they  had  assented,  and  thereby  a  contract  was 
established  between  them.  Afterwards  Berkeley  sent  to  cancel  all  his  orders ; 
but  he  could  not  of  himself  rescind  the  contract,  Brandt  and  Co.  must  also  have 
assented  to  such  cancelling.  But  they  did  not  so  assent  after  they  had  received 
the  letter  of  cancellation  \  they  despatched  the  cargo  by  the  Helena,  with  an 
invoice  stating  it  to  have  been  bought  for  his  account  and  shipped  at  his  risk. 
On  that  shipment,  then,  the  property  vested  in  him.  [Lord  Tenterden,  C.  J. 
He  had  refused  to  receive  it  before  that.]  But  he  was  afterwards  willing  to 
receive  it,  and  offered  to  pay  the  invoice  price,  and  all  the  charges  due  upon  the 
cargo.  It  is  clear  that  trover  could  not  have  been  maintained  against  Berkeley 
^ocry  for  the  wheat  if  he  had  got  possession  of  it,  Coxe  v.  ^Harden,  4  East, 
-*  211.  There  goods  were  purchased  abroad  and  shipped  on  account  and 
at  the  risk  of  the  consignee,  and  bills  of  lading  were  taken  from  the  captain  to 
deliver  them  to  the  consignor's  own  order.  One  of  them  was  transmitted  unen- 
dorsed, together  with  an  invoice,  to  the  consignee,  enclosed  in  a  letter,  informinff 
him  that  the  consignor  had  drawn  upon  him  for  the  amount,  and  an  endorsed 
bill  of  lading  was  sent  to  the  consignor's  agent.  It  was  held  that  on  the  ship- 
ment, the  property  in  the  goods  vested  in  the  consignee.  That  case  is  quite 
analogous  to  the  present,  and  proves  that  the  wheat  could  not  have  been  reco- 
vered f^om  Berkeley.  [Pabke,  J.  In  the  present  case  the  letter  enclosing  the 
bill  of  lading  informed  the  consignee  that  an  endorsed  bill  of  lading  had  been 
sent  to  another  person.  That  was  not  so  in  the  case  cited.]  But  supposing  the 
Court  to  be  of  a  contrary  opinion,  then  the  proper  measure  of  damages  was  the 
invoice  price  of  the  wheat  and  the  chargeS|  not  the  value  at  the  port  of  di8-> 
charge.     The  amount  of  the  damages  ought  therefore  to  be  reduced. 
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Lord  Tenterden,  G.  J.  There  ought  to  be  no  rule  in  this  case.  It  is  an 
action  against  the  defendants  as  ship-owners,  on  the  bill  of  lading,  by  the  terms 
of  which  the  captain  undertakes  to  deliver  certain  goods  shipped  for  London,  at 
London,  to  the  plaintifb'  orders.  The  complaint  ags^inst  the  defendants  is,  that 
instead  of  delivering  them  to  the  plaintiffs'  orders,  they  delivered  them  at  an- 
other place,  and  to  a  person  who  had  not  the  plaintiffs'  orders.  This  was  a  breach 
of  the  contract  for  which  the  plaintiffs  might  undoubtedly  ^maintain  an  r^Mty 
action  against  the  ship-owners.  But  they  defend  themselves  tinder  ^ 
Berkeley,  and  say  that  he  had  a  right  to  receive  the  goods,  for  the  property  had 
vested  in  him,  and  therefore  the  p&dntiffis  are  not  entitled  to  more  than  nominil 
damages.  Let  us  see  how  that  is.  The  wheat  had  been  purchased  on  his  order, 
which  he  revoked.  By  the  original  terms  of  the  contract  it  was  to  be  sent  to 
London,  and  bills  were  to  be  drawn  upon  Harris  and  Co.  for  the  amouBt 
Berkeley,  however,  insisted  he  would  have  nothinff  to  do  with  it.  Emanuel  H. 
Brandt  insisted  he  should,  and  that  he  would  hold  nim  to  his  engagement.  The 
plaintiffs  send  the  letter  of  the  26th  of  August  stating  that  they  have  shipped 
the  wheat  on  his  account.  At  the  same  time  they  inform  him  that  they  hare 
forwarded  an  endorsed  bill  of  lading  to  Harris  and  Co.,  and  have  drawn  upon 
him  and  them  for  the  amount.  He  directed  them  not  to  accept  the  bills  drawn 
on  them,  and  they  were  not  accepted.  Can  it  be  said  that  he  has  performed  his 
part  of  the  contract,  which  was  not  only  to  receive  the  goods,  but  also  that  Har- 
ris and  Co.  should  accept  bills  for  payment  of  the  value  ?  He  could  have  do 
right  to  the  goods  unless  he  allowed  Harris  and  Co.  to  accept  the  bills ;  for  that 
was  a  part  of  the  bargain.  After  the  refusal  to  accept,  £.  H.  Brandt  effected 
an  insurance  on  the  goods  for  the  use  of  the  plain tifiis.  It  is  impossible,  there- 
fore, to  say  that  the  property  had  vested  in  Berkeley ;  and  the  defendants  were 
not  justified  in  delivering  the  wheat  to  him.  The  damages  ought  to  be  the 
value  of  the  cargo  at  the  time  when  it  was  to  have  been  deuvered,  that  is,  at  the 
port  of  discharge. 

Parke,  J.    I  am  of  the  same  opinion.    This  is  an  action  on  the  bill  of  lading 
for  not  delivering  to  the  ^assignee  of  the  plaintiffs.     The  defendants  have  r^coog 
not  done  that,  but  have  delivered  to  a  third  party.     In  order  to  defend  ^ 
themselves,  they  must  establish  the  right  of  that  third  party,  but  in  that  they 
have  failed.     It  appears  that  Berkeley  gave  orders  to  tne  plaintiffs  to  purchase 
#heat  on  his  account,  and  that  they  consented  to  execute  those  orders.    Berkeley, 
however,  took  upon  himself,  in  his  letter  of  the  28th  of  July,  to  cancel  his 
orders.     Now,  I  agree  to  the  law  laid  down  in  argument,  that  a  contract  cannot 
be  rescinded  by  one  only  of  two  contracting  parties ;  but  the  question  in  diiB 
case  is,  whether  the  property  in  the  eoods  shipped  ever  vested  in  Berkeley  at  all. 
That  depends  entirely  on  the  intention  of  the  consignors.     It  is  said  that  the 
plaintiffs,  by  the  very  act  of  shipping  the  wheat  in  pursuance  of  Berkeley's  order, 
irrevocably  appropriated  the  property  in  it  to  him.     I  think  that  is  not  the  effect 
of  their  conduct :  for,  looking  to  the  letter  of  the  26th  of  August,  it  manifestly 
M>pear8  that  they  intended  that  the  property  should  not  vest  in  Berkeley  unless 
the  bills  were  accepted.     They  stated  in  that  letter  that  they  had  drawn  upon 
Harris  and  Sons  and  Berkeley,  bills  amounting  to  810/.,  the  price  of  the  wheat, 
payable  to  E.  H.  Brandt ;  and  thev  recommended  them  to  his,  Berkeley's,  pro- 
tection.    They  also  stated  that  they  had  forwarded  to  Harris  and  Sods  aq 
endorsed  bill  of  lading,  and  they  enclosed  to  Berkelev  an  unendorsed  hill  of 
lading.     The  fact  of  their  transmitting  the  latter  bill  of  lading  to  Berkeley,  an4 
an  endorsed  one  to  Harris  and  Sons,  shows  clearly  that  they  did  not  intend  that 
the  profits  in  the  wheat  should  vest  absolutely  in  Berkeley,  but  should  be  sub- 
ject to  a  condition  that  the  bills  were  accepted.     As  they  were  not  accepted, 
Berkeley  has  not  performed  the  condition  on  which  the  vesting  of  the  |-^qq 
^property  in  him  was  to  depend,  and  therefore  it  never  did  vest  in  him.  ^ 
The  only  remaining  question  is  as  to  the  amount  of  the  damages.     As  between 
the  parties  in  this  cause,  the  plaintiffs  are  entitled  to  be  put  in  the  same  situation 
aa  they  would  have  been  in  if  the  cargo  had  been  delivered  to  their  order  at  the 
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time  when  it  was  delivered  to  Berkeley;  and  the  som  it  would  have  fetched  at 
tiiat  tune,  is  the  amount  of  the  loss  gostained  by  the  non-performance  of  the 
defendants'  contract. 

Taunton,  J.  The  hills  drawn  by  the  ]plainti&  in  payment  of  this  carso  not 
having  been  accepted,  no  property  vested  m  Berkeley.  It  cannot  be  said  that 
by  the  letter  of  the  29th  of  September,  £.  H.  Brandt  set  up  again  the  contract 
which  had  been  rescinded.  That  letter  is  not  a  waiver  of  the  breach  of  the 
contract,  but  a  remonstrance  on  its  non-completion  and  the  non-acceptance  of  the 
Inlls.  He  does  not  say,  we  shall  hold  Berkeley  to  his  original  contract,  but  that 
he  will  be  held  answerable  for  the  consequences  of  his  behaviour.  That  mu><t 
mean  for  any  damage  which  may  accrue  from  his  not  performing  the  contract. 
Afi  to  the  amount  of  damages,  I  think  the  value  of  the  wheat  on  its  arrival 
at  the  port  of  dischartre  where  it  was  delivered  to  Berkeley,  is  the  amount  of 
the  loss  sustained  by  uxe  defendants'  breach  of  contract. 

Patteson,  J.  I  am  of  the  same  opinion.  In  Coxe  v.  Harden,  4  East,  211, 
trover  was  brought  by  the  endorsee  of  a  bill  of  lading  to  recover  the  value  of 
goods,  the  possession  of  which  had  been  obtained  by  the  assignee  of  the  party 
*<)401  ^^  ^^0^  account  they  were  shipped ;  and  although  '''the  decision  in  that 
-'  case  was,  that  the  action  ?nis  not  maintainable.  Lord  Ellenborough,  C.  J., 
and  Le  Blanc,  J.,  seem  to  intimate  that  an  action  might  have  been  maintainable 
by  the  consignors  against  the  captain.  The  present  action  is  by  the  shipper 
against  the  owners  for  not  delivering  according  to  the  bill  of  lading.  I  think 
such  an  action  is  maintainable ;  and  that  being  so,  the  only  question  is,  what 
damages  are  recoverable  ?  Primft  &cie  the  plaintiffs  are  entitled  to  recover  the 
sum  which  the  cargo  would  have  brought  when  it  ought  to  have  been  delivered 
to  the  plaintiffs'  assignee.  It  lias  been  said  that  the  property  absolutely  vested 
in  Berkeley  by  the  shipment,  and,  if  so,  that  the  plaintiffs  are  entitled  to 
recover  nominal  damages  only ;  but  it  seems  to  me  that  the  bills  drawn  for  the 
cargo  not  having  been  accepted,  Berkeley  had  not  performed  his  part  of  the 
contract,  and  therefore  the  property  did  not  vest  in  him,  and  consequently  that 
the  plaintiff  were  entitled  to  recover  the  full  value.  Bule  refused. 


•    BROADBENT  v.  SHAW  and  Other8.(a) 

TresfMMS  for  breaking  and  entering  the  plaintiff's  close,  Ac  Plea,  firsts  not  guilty;  secondly,  m 
light  of  way.  Replication  joinml  issue  on  plea  of  not  guilty,  traversed  the  right  of  way,  and 
new  assigned.  The  defendanto  joined  issue  on  the  right  of  way,  and  suffered  judgment  by  default 
as  to  the  new  assignment  The  jury  baring  found  a  Terdict  for  the  defendants  on  the  special 
plea,  and  assessed  the  damages  at  1«.  on  the  new  assignment :  Held,  that  the  defendants,  not 
tuiTing  withdrawn  the  genenl  issue,  were  not  enUtled  to  the  generil  costs  of  the  trial. 

Trespass  for  breaking  and  entering  the  plaintiff's  dose,  and  treading  down 
the  com,  grass,  &c.  The  defendants  pleaded  to  the  whole  declaration :  first, 
i^QAyi  *^^^  g^lty ;  secondly,  a  right  of  way.  The  plaintiff,  in  his  replicatioUi 
-'  took  issue  on  the  plea  of  not  guilty,  traversed  the  right  of  way,  and  new 
assigned,  that  the  defendants  committed  the  trespasses  on  other  occasions  than 
those  in  the  second  plea  mentioned,  and  for  other  and  different  purposes,  and  in 
other  and  different  parts  of  the  closes  out  of  the  said  supposed  way.  The 
defendants  joined  issue  on  the  traverse  as  to  the  right  of  way,  and  suffered 
judgment  by  default  as  to  the  trespasses  newly  assigned.  At  the  trial,  the 
jury  found  for  the  plaintiff  on  the  general  issue,  and  for  the  defendants  on  the 
issue  as  to  the  right  of  way ;  and  they  assessed  the  damages,  on  the  new  assignment^ 
at  Is.  The  Master,  on  taxation,  allowed  the  plaintiff  202.  only  for  the  costs  of 
the  new  assignment,  and  the  general  costs  to  the  defendants. 

(a)  This  case  was  argued  on  Thursday,  Norember  the  17th,  in  the  absence  of  Lord  TBXnBoav. 
It  was  unaToidably  omitted  in  its  proper  place. 
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Addistm  had  obtamed  a  rale  nisi  for  the  Master  to  review  his  taxation,  on  tlia 
ground  that  the  general  issne  being  pleaded  to  the  whole  declaration^  and  thai 
plea  not  having  been  withdrawn,  the  plaintiff  was  forced  to  go  to  trial  in  order 
to  obtain  damages  upon  the  jnt^gment  by  default  on  the  new  assignment,  ind 
was  therefore  entitled  to  the  general  costs  in  the  cause;  to  which  point  he  <nted 
House  V.  The  Thames  Commissioners,  3  Brod.  &  B.  117,  Longden  v.  Bourne,! 
B.  &  C.  278,  and  Vickers  v.  Gallimore,  5  Bingh.  196 }  and  he  observed,  thai  a 
new  assignment  did  not  introduce  new  trespasses,  but  only  described,  with  greater 
particularity,  those  mentioned  in  the  declaration,  and  was  an  explanation  S[  that, 
showing  that  the  defendants  in  their  plea  had  mistaken  the  pliuntiff 's  meaning. 
The  introduction,  by  a  new  assignment,  of  trespasses  different  from  those  in  the 
declaration,  would  be  a  departure.  *Then  the  trespasses  in  the  declara-  r^iQiQ 
tion  and  in  the  new  assignment  being  the  same,  a  general  denial  of  aU  the  *- 
trespasses  in  the  declaration  was  inconsistent  with  a  judgment  by  de&ult  on  the 
new  assignment.  That  judgment  consequently  could  never  be  available  as  long 
as  the  general  issue  remained  on  the  record.  The  plaintiff  in  this  case  was, 
therefore,  obliged  to  go  to  trial  to  prove  so  much  of  the  declaration  as  compre- 
hended the  trespasses  newly  assigned.  In  Cross  v.  Johnson,  9  B.  &  C.  613, 
there  was  a  retraxit  as  to  so  much  of  the  general  issue  as  related  to  the  trespasses 
newly  assigned. 

Blackhume  now  showed  cause.  The  defendants  having  succeeded  on  the 
justification,  which  embruoed  the  whole  cause  of  action,  are  entitled  to  the  gene- 
ral costs  of  the  cause ;  for  it  b  a  rule,  that  where  one  plea  goes  to  the  whole 
cause  of  action,  and*  is  found  in  favour  of  the  defendant,  he  is  entitled  to  general 
oosts.  Vivian  v,  Blake,  11  East,  263 ;  Benett  v.  Coster,  1  Brod.  k  Bingh.  465; 
Othir  V,  Calvert,  1  Bingh.  275 ;  £dwards  v.  Bethel,  1  B.  A;  A.  254.  The  suf- 
fering of  judgment  bv  default  as  to  the  trespasses  newly  assigned,  and  thereby 
admitting  that  as  to  them  the  defendants  were  wrong,  operates  as  a  virtual  with- 
drawing of  the  general  issue,  inasmuch  as  the  trespasses  newly  assigned  are  in* 
eluded  in  the  declaration.  It  cannot  be  necessary  to  make  a  special  entry  on  the 
record  that  it  has  been  so  withdrawn.  In  Booth  v,  Ibbottson,  1  Young  k  Jer- 
vis,  354,  the  justification  was  pleaded  as  to  part  only  of  the  trespasses,  and  the 
issues  as  to  these  were  found  for  the  defendant;  but  the  plaintiff,  having  esta- 
blished her  right  on  the  whole  record,  *was  held  to  be  entitled  to  the  rMio 
general  costs ;  there,  however,  Hullock,  B.,  observed,  '^  If  the  special  ^ 
plea  had  covered  all  the  trespasses,  the  defendants  would  have  been  entitled  to 
their  full  costs."     Here  the  special  plea  does  apply  to  all  the  trespasses. 

Parke,  J.  The  point  raised  in  this  case  I  consider  fully  settled  by  the  three 
cases  of  House  t;.  The  Thames  Commissioners,  3  Brod.  k  Bingh.  117,  Lonsden 
V.  Bourne,  1  B.  A;  C.  278,  and  Vickers  v,  Gallimore,  5  Bingh.  196.  Since  mose 
decisions,  the  usual  practice  has  been,  in  cases  like  the  present,  to  withdraw  the 
general  issue.  The  rule  having  been  established  by  those  decisions,  I  think  we 
must  abide  by  it. 

Taunton,  J.  The  ancient  course  of  practice  seems  to  me  to  have  been  more 
reasonable  and  intelligible  than  that  now  in  use.  Before  the  case  of  House  v. 
The  Thames  Commissioners,  it  was  considered  that  suffering  jud^ient  by  default 
to  the  trespasses  newly  assigned  was  a  virtual  withdrawing  of  the  general  issue, 
because  the  defendant,  by  suffering  judgment  by  default,  confessed  that  he  was 
ffuilty  of  the  trespasses  newly  assigned,  and  those  were  the  trespasses  mentioned 
m  the  declaration.  But  it  is  now  said,  that,  by  the  defendants'  allowing  the 
general  issue  to  remain  on  the  record,  the  plaintiff  is  compelled  to  prove  the  tres- 
passes in  the  declaration.  That  seems  to  me  contrary  to  reason ;  but  it  havine 
been  so  decided  in  three  cases,  and  the  course  of  practice  having  been  established 
accordingly  (as  stated  in  the  last  edit,  of  Saunders,  vol.  i.  300  a,  a  note  (/);)  I 
think  we  are  bound  to  hold  that  the  plaintiff  is  entitled  to  the  general  costs. 

^Patteson,  J.    I  feel  myself  bound  by  the  decisions  which  have  taken  r^A\ 
place  upon  the  subject,  though  I  cannot  say  I  think  they  are  founded  in  ^ 
Rood  sense.  Bule  absolute. 


d44]  2  Babnewall  &  Adolphus.  S95 


The  KING  v.  The  Justices  of  NORFOLK.    JNav.  21. 

An  appeal  wai  entered  and  respited,  entitled,  "A.  B.  appellant,  and  the  elmroliwardena  tnd  orer- 
seers  of  B.  respondents ;"  and  was  stated  to  be  against  the  allowance  of  the  orerseers'  aeconnts. 
Notice  of  the  appeal,  addressed  to  the  oTeraeers  only,  was  afterwards  serred  upon  them,  bnt  no 
notice  was  giren  to  the  churchwardens,  who,  in  fact,  had  not  received  or  disbursed  any  money^ 
or  kept  any  account: 

Held,  that  the  difference  between  the  entry  of  appeal  and  the  notice  was  immaterial ;  and  that 
the  churchwardens,  baring  had  no  account  to  keep,  were  not  entitled  to  notice  as  jolat  officer* 
with  the  overseers. 

At  the  quarter  sessions  for  Norfolk,  in  April  1831,  an  appeal  was  entered  in 
the  following  form : — 
William  Rogers,    -    -    Appellant^ 

And  I  Aeconnts  and  dishursements  of  the  over- 

The  Ghnrch wardens  and  Overseers  |      seers,  allowed  28th  of  March,  1881. 

of  Brancaster    -    Respondents,  j 

The  appeal  was  respited  till  the  following  sessions,  before  which  the  appellant 
oauacd  a  notice  of  the  said  appeal  to  be  served  on  the  overseers  for  the  year 
ending  March  1831,  addressed  to  ''  J.  A.  and  T.  S.,  now  or  late  the  overseers,'' 
Ac.,  but  not  to  the  churchwardens,  and  no  notice  was  given  to  them.  The  ses* 
sions  refused  to  hear  the  appeal,  because  the  notice  varied  from  the  entry  of 
appeal,  and  because  the  churchwardens  had  had  no  notice.  A  rule  was  after* 
wuds  obtained,  calling  upon  the  justices  to  show  cause  why  a  mandamus  should 
not  issue,  directing  them  to  enter  continuances  and  hear  the  appeal.  The  affida< 
vits  in  support  of  the  rule  stated,  that  J.  A.  and  T.  S.  were  the  overseers  for  the 
above-mentioned  year,  and  were  the  only  parish  officers  who  received  and  dis- 
bursed money  during  that  period;  and  that  the  accounts  in  question  were  passed 
by  them  at  petty  sessions,  and  were  entitled  in  their  names  only,  as  overseers,  no 
mention  being  made  of  the  churchwardens. 

*d451  *  ^'"^'^  ^^^  ^'  Andrews  now  showed  cause.  First,  the  entry  of 
^  appeal  in  this  case  was  against  one  set  of  parties,  and  notice  for  the 
hearing  was  given  to  another.  The  sessions  were  right  in  dismissing  a  respited 
appeal  brought  on  under  such  circumstances.  Secondly,  the  churchwardens 
ought,  at  all  events,  to  have  had  notice,  either  actual  or  virtual.  By  the  act  17 
G.  2,  c.  88,  s.  1,  the  account  of  moneys  raised,  &c.,  for  the  poor  is  to  be  annually 
made  by  the  churchwardens  and  overseers ;  and  sect.  4,  the  clause  upon  which 
appeals  of  this  nature  are  founded,  gives  the  appeal  to  persons  having  '^  any 


material  objection  to  such  account  cu  aforesaid."  And  by  41  G.  3,  c.  28, 
all  notices  of  appeal  against  the  account  of  the  churchwardens  and  overseers 
must  be  delivered  to,  or  left  at  the  places  of  abode  of  the  churchwardens  and 
overseers,  or  any  two  of  them.  They  form  but  one  officer;  payment  to  one  is 
payment  to  all,  and  payment '  by  one  is  a  discharge  of  all ;  Rex  v.  Bartlett,  1 
Bott,  pi.  826,  6th  edit.,  Malkin  v.  Vickerstaff,  8  B.  &  A.  89.  [Pattbson,  J. 
It  does  not  follow  that  each  is  personally  liable  on  every  part  of  the  account.] 
The  notice  of  appeal  ought  to  be  addressed  to  all,  for  ;vithout  that  they  cannot 
appear  in  court  as  parties  to  the  appeal,  and  may  be  burdened  by  the  result, 
without  the  opportunity  of  defending  themselves.  They  may  never  even  know 
that  the  appeal  is  instituted.  It  is  true,  the  accounts  passed  in  this  case  were 
in  the  name  of  the  overseers  only;  but  it  does  not  follow  that  the  churchwardens 
might  not  legally  have  been  called  upon  to  join  in  them ;  and  they  do  not  become 
the  less  liable  by  having  omitted  to  do  so.  f  Parke,  J.  Considering  them  as 
*d461  ^^^^^  officers  with  the  overseers,  I  still  do  *not  agree  that  the  church- 
-*  wardens  would  be  responsible  for  errors  in  the  overseers'  accounts.] 
Palmer,  contrd.  Rex  v.  The  Justices  of  Gloucestershire,  1  B.  &  Ad.  1,  shows 
that  the  account  of  one  parish  officer  is  not  to  be  considered,  for  every  purpose, 
as  the  account  of  all ;  for  one  overseer  may  appeal  against  the  other's  account. 
The  statute  48  Eliz.  c.  2,  s.  2,  orders  the  churchwardens  and  overseers  to  make 
a  true  cuxount  of  all  sums  received  by  them,  on  pain  of  commitment ;  but  it 
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only  directs  (sect.  4)  that  every  one  so  refusing  to  account  shall  be  committed. 
The  form  of  entry  of  an  appeal  is  not  to  be  considered  with  the  same  strictness 
as  an  indictment  or  conviction :  it  is  enough  if  it  makes  known  the  subject- 
matter  of  the  i^peal.  It  was  not  necessary  to  prefix  the  names  of  the  respond- 
ents at  all,  as  was  done  in  this  case.     (Here  he  was  stopped  by  the  Court.) 

Parke,  J.  (a)  I  am  of  opinion  that  this  rule  must  be  made  absolute.  With 
regard  to  the  first  objection,  it  is  true  the  appeal  is  formally  entered  as  an  appeal 
Bgunst  the  accounts  of  the  churchwardens  and  overseers  of  Brancaster;  but  it 
is  evident  to  any  one  looking  at  the  subject-matter  of  the  appeal,  that  it  was, 
substantially,  an  appeal  against  the  accounts  of  the  overseers ;  and  to  them 
notice  was  given.  As  to  the  second  objection,  it  is  clear,  from  Rex  v.  The  Jus- 
tices of  Gloucestershire,  that  the  accounts  of  joint  parish  officers  may  be  treated 
as  several,  where  the  money  transactions  have  been  separate;  and  in  the  present 
case  the  churchwardens  *had,  in  fact,  nothing  to  do  with  the  account ;  r^ai? 
the  overseers  received  all,  and  paid  all.  It  would  have  been  useless  to  '• 
serve  a  notice  upon  the  churchwardens.  There  was,  therefore,  no  valid  objec- 
tion to  the  mode  in  which  the  notice  was  addressed  and  served. 

Taunton,  J.  By  the  statute  41  G.  3,  c.  23,  s.  4,  it  is  sufficient  if  the  notice 
be  served  on  the  churchwardens  and  overseers,  or  any  two  of  them.  If  it  had 
been  deemed  necessary  that  all  should  personally  be  informed  of  the  appeal,  the 
legislature  would  not  have  enacted  that  service  on  two  only  should  be  sufficient. 
The  notice  being  addressed  to  all,  would  not  make  the  appeal  more  known  to 
those  who  were  not  served.  It  was  held  in  Rex  v.  The  Justices  of  Gloucestershire, 
that  one  overseer  may  appeal  against  the  other's  accounts,  where  they  have  heen 
separately  kept :  of  course,  therefore,  any  other  parishioner  may  appeal  against 
the  accounts  of  one  or  more  of  the  overseers  and  churchwardens,  if  he  or  they 
are  the  only  persons  who  have  had  an  account  to  keep,  and  against  whose  account, 
consequently,  any  appeal  could  be  instituted. 

Pattsson,  J.  The  statute  41  G.  3,  c.  23,  requires  only  that  notice  be  served 
on  two  of  the  churchwardens  and  overseers;  and  therefore,  it  is  sufficient  that 
the  notice  be  addressed  to  two.  And  as  that  which  was  served  in  the  present 
ease  contained  the  subject-matter  of  the  appeal  previously  entered,  I  think  it  was 
sufficient.  Rule  absolute. 

(a)  Lord  Tbx^  aDur,  C.  J.,  htA  gone  to  Kttond  the  PriTj  CouneiL 


♦DOiii  dem.  GREAVES  v.  RABT.    Nov.  24.  [^48 

At  the  trial  of  an  ejectment,  where  there  ii  no  donbt  aa  to  the  identity  of  the  premises  sought  to 
be  reooTered  with  those  for  which  the  tenant  defends,  the  lessor  of  the  plaintiff  is  not  required 
to  produce  the  consent  rule. 

Ejectment  tried  before  Littledale,  J.,  at  the  Summer  assises  for  Nottingham, 
1881.  The  defendant  appeared  at  the  trial  by  counsel,  who  cross-examined  the 
plaintiff's  witnesses.  At  the  close  of  the  plaintiff's  case,  the  defendant's 
counsel  required  proof  of  lease,  entry,  and  ouster.  It  was  answered,  that  he  waa 
bound  to  confess  them ;  but  the  defendant's  counsel  contended,  that  the  plaintif 
ought  to  produce  the  rule  of  Court,  whereby  the  defendant  had  so  bound  him- 
self, and  cited  Doe  dem.  Lamble  t;.  Lamble,  1  M.  &  M.  237.  The  Judge,  on 
the  authority  of  that  case,  thought  that  the  plaintiff  was  bound  to  produce 
the  rule ;  which  not  being  able  to  do,  he  was  nonsuited,  with  leave  to  move  to 
enter  a  verdict  for  the  plaintiff,  or  for  judgment  against  the  casual  ejector,  in 
COTisequence  of  the  defendant's  not  appearing  to  confess  lease,  entry,  and  ouster. 
Whitehurit,  on  a  former  day  in  this  term,  obtained  leave  accordingly. 

Sir  James  Scarlett  and  White  now  showed  cause.  It  was  the  duty  of  the 
plaintiff  to  produce  this  rule  as  part  of  his  case,  if  he  did  not  otherwise  prove  the 
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facts  oontained  in  it,  Tidd's  Phustice,  Supp.  180,  Doe  dem.  Lamble  t;.  Lamble. 
Without  the  prodaction  of  the  rule,  the  plaintiff  does  not  identify  the  premises 
in  the  action  with  those  mentioned  in  the  consent  rule.  [Lord  Tsnterdbn,  0.  J. 
If  the  consent  rule  was  required,  it  should  have  been  called  for  at  once,  and  not 
after  all  the  plaintiff's  evidence  had  been  gone  through.] 
^jq^  *Adam8f  Seijt,  and  Whiuhurst  in  support  of  the  rule.  It  was  not  for 
-'  the  plaintiff  to  produce  the  consent  rule,  and  no  purpose  could  be  answered 
bj  calling  for  its  production.  If  it  is  made  to  appear  that  there  was  no  such 
rule,  then  the  tenant  cannot  be  let  in  to  defend,  and  judgment  must  go  against 
Richard  Boe,  the  casual  ejector.  But  it  is  part  of  the  practice  of  all  tne  courts, 
that  no  one  can  defend  an  ejectment  unless  he  has  entered  into  such  a  rule ;  and, 
therefore,  the  Judge  at  Nisi  Prius  must  take  it  of  his  own  knowledge,  that  such 
a  rule  has  been  entered  into  by  the  defendant.  This  is  not  the  case  of  a  tenant 
in  common,  where  it  may  be  necessary,  under  some  circumstances,  to  produce  it, 
Boe  dem.  White  v.  Cuff,  1  Campb.  173.  The  lessor  of  the  plaintiff  ought,  at 
any  rate,  to  have  judgment  aff&inst  the  casual  ejector. 

Lord  TfiNTERDEN,  C.  J.  The  rule  must  be  absolute  for  judgment  against  the 
casual  ejector.  I  can  see  no  advantage  to  be  gained  by  the  production  of  tho 
consent  rule.  Formerly,  in  cases  where  possession  of  the  particular  premises  in 
question  was  expressly  admitted  in  the  rule,  it  was  customary  to  produce  it  aa 
evidence  of  that  fact,  if  disputed.  But  now  to  prevent  a  denial  of  justice  by  the 
party  calling  upon  the  plaintiff  to  prove  his  possession,  the  possession  of  certain 
specified  premises  is  always  admitted  as  part  of  the  consent  rule.(a)  The  only 
instance  in  which  it  can  now  be  necessary  to  produce  the  rule,  is  whero,  the 
plaintiff  directing  his  case  to  certain  premises,  the  other  party  contends  that  he 
does  not  defend  for  those ;  there  it  may  be  requisite  to  produce  the  rule  to  show 

*d501  ^^^ ^^^^  ^^  ^^^  ^defend;  but,  until  that  dispute  arises,  it  is  a  mere  idle 
J  ceremony. 

Parke,  J.  The  defendant  ought  to  have  complied  with  his  undertaking,  but 
has  not  done  so.  Where  there  is  a  doubt  as  to  the  identity  of  the  premises,  it 
may  be  necessary  to  produce  the  consent  rule,  though,  in  most  of  the  late  cases 
within  my  observation,  the  rule  does  not  specify  any  particular  parcels,  but  applies 
to  all  the  premises  in  the  declaration. 

Taunton,  J.  The  tenant  in  possession  cannot  be  allowed  to  defend  an  eject- 
ment,  unless  he  enters  into  the  common  consent  rule.  Beforo  the  rule  of  court 
of  Michaelmas  term  1820,  the  term  of  admitting  possession  of  certain  specified 
premises  was  not  imposed,  and,  therefore,  the  practice  existed  of  having  that 
expressly  admitted  in  the  rule,  and  annexing  that  rule  to  the  Nisi  Prius  record, 
to  prevent  the  necessity  of  producing  evidence  of  the  defendant's  possession. 
Since  that  rule,  which  requires  a  specific  admission  in  all  cases,  there  can,  in 
general,  be  no  necessity  for  the  production  of  the  consent  rule.  Here,  by  the 
appearance  of  the  party  at  the  trial,  he  admitted  he  had  entered  into  the  consent 
rule ;  he  ought,  therefore,  to  have  admitted  all  that  he  is  required  to  confess  by 
that  rule.  As  he  has  not  done  so,  the  case  is  like  that  of  an  undefended  eject- 
ment, and  there  must  be  judgment  against  the  casual  ejector. 

Pattsson,  J.,  gave  no  opinion,  having  been  absent  (at  the  sittings  in  London) 
during  the  argument. 

Bule  absolute  for  judgment  against  the  casual  ejector. 

(a)  Eeg.  Gen.  M.  T.  1  G.  4»  4  B.  A  A.  106. 
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^BECQUET  and  Others  v,  MARY  MAC  CAETHY,  Ezecatrix  of  r«QRi 

M.  S.  J.  MAC  CABTHY.    Nov.  24.  ^^^^ 

To  render  a  foreign  Judgment  Toidy  on  the  ground  that  it  is  contrary  to  the  law  of  the  eonntzy 
where  it  was  giren,  it  nrnst  be  shown  dearly  and  uneqaiToeally  to  be  so. 

Where  the  law  of  a  British  colony  required  that,  in  a  suit  institated  against  an  ahsent  party,  the 
process  shoold  be  serred  upon  the  King's  Attorney-General  in  the  colony;  bat  it  was  not 
expressly  prorided  that  the  Attorney-General  should  communicate  with  the  absent  party :  Held, 
that  such  law  was  not  so  contrary  to  natural  justice,  as  to  render  roid  a  judgment  obtained 
against  a  party  who  had  resided  within  the  jurisdiction  of  the  Court  at  the  time  when  the  cause 
of  action  accrued,  but  had  withdrawn  himself  before  the  proceedings  were  commenced. 

This  was  an  action  on  a  judgment  obtained  by  tbe  plaintifb  against  the 
testator  in  the  Court  of  the  Tribunal  of  First  Instance  in  the  Island  of  Mauri- 
tius.    Plea,  the  general  issue.     At  the  trial  before  Lord  Tenterden,  Cr  J.,  at  the 
London  sittings  after  Trinity  term  1830,  the  judgment  of  the  colonial  court  was 
proved.     In  the  introductory  part  of  the  judgment,  the  cause  was  stated  to  be 
between  Madame  Becouet  (the  present  plaintiff),  and  others,  residing  at  Port 
Louis,  plaintiffs,  and  Mr.  Mac  Carthy,  deputy  paymaster  of  his  Majest^s  forces, 
''  at  present  resident  at  the  Cape  of  Good  atype^  cited  at  the  domicile  of  the  wh- 
stitftte  of  the  king's  attorney-general  in  the  tribunals  and  courts  of  this  colony/' 
defendant;  and  the  paymaster-general  of  his  Majesty's  forces,  also  defendant 
It  further  appeared,  by  the  minute  of  the  Court,  that  the  plaintiffs  had  caused  the 
defendants  in  that  suit  to  be  cited  to  appear  before  the  tribunal  of  First  Instance 
on  the  16th  of  December,  1816,  to  answer  the  plaintiffs  touching  a  fire  which 
they  alleged  to  have  broken  out  in  the  paymaster's  office,  and  consumed  a  house 
and  premises  and  other  property  of  the  plaintiffs ;  and  that  the  plaintiffs  prayed 
the  said  tribunal  that  the  defendants  might  be  ordered  to  admit  or  deny  that  the 
fire  first  broke  out  in  the  paymaster's  office,  and  spread  from  thence  till  it  de- 
stroyed the  plaintiff's  premises  and  goods :  and,  in  case  of  their  admitting  the 
same,  that  Mac  Carthy  individually,  and  likewise  the  administration  of  pay- 
master, might  be  condemned,  jointly  and  severally,  'hinder  the  1384th  ^^r^ 
article  of  the  code  of  laws  of  the  colony,  to  reimburse  to  the  plaintiffs  *- 
their  damages  and  costs ;  or,  in  case  of  denial,  that  an  order  of  the  Court  might 
be  made  for  proofs  to  be  adduced,  whereupon  a  report  might  be  made  in  form 
of  law,  and  a  decision  had.     The  minute  then  stated,  that  on  the  cause  coming 
on  for  hearing  on  the  16th  of  December,  1816,  default  was  granted  against 
Mac  Carthy,  and  the  cause  remanded  to  the  5th  of  May  following,  during  which 
time  it  was  ordered  that  the  party  in  default  should  be  re-cited.     It  was  then 
stated,  that  by  a  writ  served  on  the  21st  of  December,  1816,  the  sentence  above 
mentioned  was  judicially  notified  to  the  defendants,  with  a  citation  to  appear  on 
the  5th  of  May,  1817,  and  that  on  that  day,  the  Court,  by  its  sentence,  granted 
a  definite  defiiult  against  Mac  Carthy  (he  not  appearing,  nor  any  one  for  him), 
and  ordered  that  the  documents  and  readings  of  the  parties  appearing  should  be 
communicated  to  the  substitute  of  the  King's  Attorney-General,  together  with 
the  notes  of  the  pleadings,  in  order  to  the  necessary  decree  beine  made.    This 
sentence,  it  was  stated,  the  plaintiffs  caused  to  be  notified  to  the  defendants. 
The  point  for  the  adjudication  of  the  tribunal  was  stated  to  be,  whether  the  ad- 
ministration of  the  paymaster-general  of  the  British  forces  was  responsible  for 
the  loss  arising  from  the  quasi  crime  imputed  to  the  superintendent  of  such  ad- 
ministration, under  the  1384th  article  of  the  code,  and  whether  the  conclusions 
and  condemnations  prayed  against  the  said  administration,  and  against  Mae 
Carthy  personally,  were  well  founded  f    The  tribunal,  by  its  judgment,  given 
on  the  9th  of  February,  1818  (and  on  which  the  present  action  was  brought), 
condemned  Mac  Carthy  in  default  in  the  lesal  indemnifications  prayed,  and  in 
costs;  and  *the  damages  having  been  assessed,  it  was  afterwards  adjudged  pgco 
that  Mac  Carthy  should  pay  the  plaintiffs  18,371  piastres.  *- 

On  the  trial  of  the  present  cause  it  was  objected,  that  this  judgment  vas 
alid  on  the  face  of  it;  for  the  following  among  other  reasons:  First,  that 
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Bssnming  it  to  have  proceeded  on  the  1384th  article  of  the  French  Code  Ciyil, 
livre  3,  tit.  4,  chap.  2  (^^  On  est  responaable  non  seulement  da  dommage  aue  Ton 
cause  par  son  propre  tait,  mais  encore  de  celui  qui  est  caas6  par  le  fait  des  per- 
Bonnes  dont  on  doit  r^pondre,  on  des  ohoses  que  Ton  a  sous  sa  garde"),  and 
admitting  that  the  fire.first  Began  in  the  premises  occupied  bj  Mac  Carthj,  it  did 
not  appear  upon  the  face  of  the  judgment  that  he  was  charged  with  any  negli- 
gence, or  that  he  had  been  guilty  of  any,  by  himself  or  his  servants;  and, 
secondly,  that  Mac  Carthy  was  shown  by  the  judgment  itself,  to  have  been  absent 
from  the  island  at  the  time  of,  the  proceedings  against  him,  and  it  was  contrary 
to  justice  that  a  man  should  be  condemned  unheard ;  on  which  head  Buchanan 
17.  Rucker,  1  Gampb.  63, 9  East,  192,  and  Cavan  v.  Stewart,  1  Stark.  N.  P.  525, 
were  cited.  Lord  Tenterden  reserved  the  points;  and  the  plaintiff  proved  that, 
by  the  law  of  the  island,  whenever  an  action  was  commenced  against  a  person 
who  had  been  once  resident  in  it,  but  had  afterwards  absented  himself,  process 
was  served  for  him  upon  the  King's  Attorney-General.  The  defendant  then 
gave  evidence  to  contradict  the  facts  upon  which  the  judgment  proceeded.  A 
verdict  having  been  found  for  the  plaintiffs,  a  rule  nisi  was  obtained  for  entering 
^rj -1  a  nonsuit  upon  the  objections  taken  to  the  judgment,  or  *for  a  new  trial, 
-'   upon  the  ground  that  the  verdict  was  uainst  evidence. 

Cam]^>eU  and  Hoggins  in  this  term  showed  cause.  It  is  not  clear  that  the: 
evidence  given  to  contradict  the  judgment  was  admissible,  though  it  be  generally 
assumed  that  a  foreign  judgment  is  only  primA  &cie,  and  not  conclusive  evidence 
of  a  debt.  [PARfLE,  J.  The  Vice-Chancellor  has  held,  in  Martin  v.  NicoUs,  8 
Simons,  458,  that  the  grounds  of  a  foreign  judgment  cannot  be  reviewed  in  the 
courts  of  this  country ;  and  that  a  bill  for  a  discovery  and  a  commission  to 
examine  witnesses  in  Antigua,  in  aid  of  the  plaintiff's  defence  to  an  action 
brought  on  the  judgment  in  this  country,  was  demurrable.]  If  that  be  so,  the 
application  for  a  new  trial  is  answered.  Then,  as  to  the  objection  arising  on  the 
£eice  of  the  judgment,  it  ought  to  appear  clearly  and  demonstrably  on  the  face 
of  it,  to  be  contrary  to  the  law  of  the  country  where  it  was  given,  before  a  court 
in  this  country  can  be  induced  to  say  it  is  void  on  that  ground.  (They  then 
proceeded  to  contend  that  this  judgment  was  not  clearly  repugnant  to  the  French 
Civil  Code,  art.  1384.) 

Then  as  to  this  being  a  decree  against  Mao  Carthy  in  his  absence  :  First,  this 
case  is  distinguishable  from  Buchanan  v.  Rucker,  1  Campb.  63 ;  for  there  it  did 
not  appear  that  the  defendant  had  ever  been  in  the  colony,  or  that  the  judgment 
was  in  respect  of  a  cause  of  action  which  accrued  in  the  colony.  Cavan  v. 
Stewart,  1  Stark.  525,  shows  only  that  a  party  is  not  to  be  charged  on  a  foreign 
*Q^^1  judgment,  unless  it  be  proved  that  he  was  summoned,  *ar  was  once 
J  resident  within  the  jurisdiction.  Here,  it  appears  that  Mac  Carthy  was 
in  the  island  when  the  action  accrued,  and  continued  to  hold  an  office  there  when 
the  proceedings  were  commenced.  In  Douglas  v.  Forrest,  4  Bingh.  686,  it  was 
held  that  an  action  was  maintainable  in  the  English  Courts  on  a  Scotch  judg- 
ment of  homing,  obtai&ed  against  a  Scotchman  bom,  who  was  absent,  and  had 
no  notice  of  any  of  the  proceedings.  That  case  is  precisely  in  point.  Besides, 
here  the  party,  though  absent,  was  represented  by  the  king's  attomey-general ; 
he  was,  therefore,  virtually  present.  According  to  the  Code  Civil,  livre  1,  tit. 
4,  chap.  1,  art.  114,  "  Le  Minist^re  public  est  sp^ialement  charg6  de  veiller 
auz  int^rSts  des  personnes  pr^sum^s  absentes;  et  il  sera  entendu  sur  toutes  les 
demandes  qui  les  conoement.''  And  according  to  the  Code  de  Procedure  Civile, 
partie  1,  livre  2,  tit.  2,  art.  69,  "Seront  assign^s; — Ceux  qui  n'ont  aucun 
domicile  connu  en  France,  an  lieu  de  leur  r^idence  actuelle :  si  le  lieu  n'est  pas 
connu,  Texploit  sera  affich^  5.  la  principale  porte  de  Tauditoire  du  tribunal  oii  la 
demande  est  port^ ;  une  seconde  copie  sera  donn^  au  procureur  du  roi,  lequel 
visera  Toriginal :  Ceux  qui  hahiient  le  territoire  Fran^ais  hors  du  Continent^  ei 
oeux  qui  sont  itahlischez  V Stranger j  au  domicile  du  Procureur  du  Roi  pres  le 
Tribunal  oii  sera  portie  la  demande,  lequel  visera  Voriginal,  et  enverra  la  copie 
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ponr  les  premiers,  an  miniBtre  de  la  marine,  et  •  pour  lea  seconds,  h,  oelni  des 
affaires  ^trang^res.'' 

The  Attorney- General f  Sir  James  Scarlett,  and  Wtghtman,  contrd.  Fiist,  the 
verdict  was  against  evidence,  ^inasmuch  as  the  facts  proved  showed  dis-  picQ5g 
tinctly  that  the  fire  did  not  originate  on  Mao  Gartlij's  premises ;  and,  ^ 
secondly,  the  judgment  is  void  on  the  fiioe  of  it,  because  the  complainants 
ought  to  have  alleged  in  their  pleadings,  and  to  have  proved  by  their  witnesses, 
that  the  fire  originated  in  Mac  Carthy's  premises  by  the  negligence  or  impru- 
dence of  him  or  his  servants.  Here,  what  ho  is  called  upon  to  admit  or  deny 
is,  not  whether  he  or  his  servants  have  been  guilty  of  negligence,  but  whether 
the  fire  originated  in  his  house.  Now,  it  may  have  so  originated  in  his  premises, 
without  any  fault  of  himself,  or  his  servants,  as  by  lightning,  or  the  act  of  an 
incendiary.  By  the  common  law  of  Elngland,  a  man  was  liable  for  so  negli- 
gently keeping  his  fire,  that  the  house  or  property  of  his  neighbour  was  damaged 
thereby;  and  though  the  fact  of  the  fire  having  first  broken  out  in  the  defend- 
ant's house  might  be  prim&  facie  evidence  of  negligence,  still  it  was  necessaiy 
to  charge  him  directly  with  negligence  in  the  declaration,  Turbervil  v.  Stamp, 
1  Salk.  13 ;  but,  in  the  present  case,  negligence  or  default  of  the  defendant,  or 
his  servants,  is  nowhere  alleged  or  suggested  upon  the  French  proceedings,  as  it 
ought  to  have  been  to  warrant  the  judgment  against  him.  But  assuming  that 
the  judgment  is  warranted  by  article  1384  of  the  Code  Civil,  still  it  appears 
that  the  proceedings  were  instituted  in  the  absence  of  Mao  Carthy.  In  Buchanan 
V.  Rucker,  1  Campb.  63,  Lord  EUenborough  said,  ''  It  is  contrary  to  the  first 
principles  of  reason  and  justice  that  either  in  civil  or  criminal  proceedings  a  man 
should  be  condemned  before  he  is  heard."  It  is  certainly  true  that,  according 
to  the  law  of  the  island,  process  may  be  ^served  in  the  absence  of  the  r*g5<7 
party  upon  the  kind's  procureur ;  but,  in  order  to  make  that  a  good  *- 
practice,  it  ought  to  be  shown  that  that  officer  is  compelled  to  hold  communica- 
tion with  the  absent  party.  In  Douglas  v,  Forrest,  4  Bingh.  686,  the  defendant 
had  property  in  Scotland.  Our.  adv.  vuU, 

Lord  Tentebden,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  action  brought  upon  a  judgment  recovered  in  the  island  of  Man 
ritius.  That  island,  at  the  time  of  the  suit  in  which  the  judgment  was  given, 
belonged  to  the  sovereign  of  this  country,  but  the  French  law  then  prevailed 
there.  The  judgment  was  recovered  by  a  person  whose  premises  had  been 
destroyed  by  a  fire  which  began  in  the  premises  belonging  to  or  occupied  by  the 
testator,  at  that  time  deputy  paymaster  of  the  forces  in  the  island.  Among 
other  objections  taken  to  the  '^ndidity  of  this  judgment, ^one  was,  that  supposing 
the  Court  to  have  proceeded  upon  the  article  1384  of  the  Code  Civil,  and  taking 
it  for  granted  that  the  fire  originated  in  premises  occupied  by  the  testator,  still 
that  was  not  sufficient  to  make  him  liable,  because  the  fire  might  have  began 
without  the  fault  of  the  testator  or  any  of  his  servants.  The  law  of  France 
being  the  law  of  the  colony  at  the  time  when  the  judgment  was  pronounced,  the 
French  court  was  much  more  competent  to  decide  questions  arising  upon  that 
law  than  we  can  be.  We  ought  to  see  very  plainly  that  that  court  has  decided 
against  the  French  law  before  we  say  that  their  judgment  is  erroneous  upon  such 
ground.  Now,  upon  a  careful  review  *of  the  1384th  article,  we  cannot  1^053 
say  that  a  person  may  not  be  answerable  for  damage  done  to  his  neigh-  ^ 
hour's  property  by  reason  of  a  fire  originating  upon  his  own  premises,  even 
although  it  cannot  be  proved  that  he  or  any  person  belonging  to  him  set  them 
on  fire  wilfully,  or  otherwise,  for  he  is  answerable,  according  to  that  article,  da 
dommage  que  Ton  cause  par  le  fait  des  personnes  dont  on  doit  repondre,  on  des 
ohoses  que  Ton  a  sous  sa  garde;  that  is,  for  whatever  damage  is  occasioned  by 
the  things  which  he  had  under  his  care.  Now,  that  may  apply  to  a  honse. 
Indeed,  by  the  law  of  this  country  before  it  was  altered  by  the  statute  6  Ann. 
c.  31,  s.  6,  if  a  fire  began  on  a  man's  own  premises,  by  which  those  of  his  neigh* 
hour  were  injured,  the  latter,  in  an  action  brought  for  such  an  injury,  would  not 
be  bound  in  the  fiirst  instance  to  show  how  the  fire  began,  but  the  presamptioQ 
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would  be  (unless  it  were  shown  to  have  originated  from  some  external  eanse) 
that  it  arose  firom  the  neglect  of  some  person  in  the  house.  We  cannot  then 
say  that  a  French  judgment,  founded  on  the  article  in  question  in  the  Civil  CodCi 
is  necessarily  bad,  beoause  it  is  not  ayerred  in  the  proceedings  that  the  accident 
was  caused  by  negligence. 

Another  objection,  and  not  an  unimportant  one,  was,  that  the  testator,  when 
the  proceedings  were  instituted  against  him,  was  absent  from  the  isbind ;  and  it 
was  ureed,  that  it  was  contrary  to  the  principles  of  natural  justice  that  any  one 
shonldM  condemned  unheard,  and  in  his  absence.  Proof,  however,  was  given, 
that  by  the  kw  of  the  colony,  in  the  case  of  a  person  formerly  resident  in  the 
island,  absenting  himself,  and  not  leaving  any  attorney  upon  whom  process  in  a 
^591  ^^  inight  be  served,  *the  procurator-general  or  his  deputy  was  bound  to 
-1  take  care  of  the  interests  of  such  absent  party.  It  was  said  that  the  kw 
of  the  island  did  not  provide  any  means  whereby  the  procurator-general  or  his 
deputy  might  be  reomred  to  hold  communication  with,  or  receive  directions  from 
an  abs^t  person.  There  may,  perhaps,  be  some  deficiency  in  the  kw  m  that 
respect ;  but  as  the  kw  of  the  island  is,  that  the  process  shall  be  served  upon 
the  public  officer,  it  must  be  presumed  that  he  womd  do  whatever  was  neoessaiy 
in  the  discharge  of  that  pnbbo  duty ;  and  we  cannot  take  upon  ourselves  to  say 
that  the  kw  is  so  contrary  to  natural  justice  as  to  render  the  judgment  void  in 
a  case  where  the  process  was  so  served.  For  these  reasons  we  are  of  opinion, 
that  the  rule  for  a  new  trial  should  be  discharsed.  Rule  discharged. 


WmOHT  V.  FAIBFIELD  and  Others,  Assisnees  of  BRACEWELL,  a 

Bankrupt.    jYov.  24. 

The  at&tate  10  Car.  2,  st  3,  o.  3, 8. 10,  coring  double  coets  on  ■ffirmanee  of  a  judgment  npon  writ 
of  error,  wm  held  not  to  apply  where  the  party  abont  to  rae  oat  euoh  writ  had,  in  order  to  aroid 
exeention,  pud  the  damages  and  oosti  to  the  oppoiite  attorney,  with  a  notioe  to  retain  them  in 
his  hands ;  and  the  attorney  had  deposited  the  sum  in  a  bank  where  it  produced  interest. 

Thb  judgment  in  this  case  having  been  affirmed  in  error,(a)  Whiteman  obtained 
a  rule  to  show  cause  why  the  Master  should  not  allow  double  costs  to  the  defend- 
ants in  error,  pursuant  to  13  Car.  2,  stat.  2,  c.  2,  s.  10.  It  appeared  that  before 
the  writ  of  error  was  issued  (vis.  on  the  Ist  of  November,  1828),  the  attorney 
*9601  ^^^  ^^^  pkintiff  in  error  paid  the  damages  and  costs  in  the  court  '^'below, 
-^  to  the  attorney  for  the  defendants  in  error,  giving  him  at  the  same  time 
this  notioe : — "  Take  notioe  that  you  are  required  to  retain  in  your  hands  the 
amount  of  the  damaees  and  costs  in  this  cause,  which  amount  is  paid  by  the  defend- 
ant to  avoid  execution,  and  without  prejudice  to  any  proceedings  he  may  be 
advised  to  take  relative  to  the  judgment  entered  up,''  &c.  In  consequence  of  this 
communication,  the  attorney  for  the  defendants  in  error  deposited  the  moneyin 
a  bank  at  Liverpool,  where  it  remained  at  the  time  of  this  application.  The 
bank  allowed  3|  per  cent,  interest  on  the  deposit.  The  judgment  below  was 
affirmed ;  but  the  Master  refused,  on  taxation,  to  allow  double  costs. 

F.  PoUock  and  Tomlingon  now  showed  cause.  The  statute  18  Car.  2  only 
applies  where  the  writ  is  sued  out  before  execution.  The  double  costs  are  there 
given  "  for  the  delaying  of  execution."  And  the  remedy  provided  by  the  earlier 
statute,  3  Hen.  7,  c.  10,  is  expressly  confined  to  cases  where  the  writ  is  sued  out 
"afore  execution  had."  Here,  it  is  true,  there  has  been  no  formal  execution, 
but  that  which  has  taken  place  is  tantamount  to  it.  The  defendants  in  error 
have  had  the  money  in  their  power,  and  it  has  yielded  them  interest  while  the 
writ  of  error  was  depending. 

WighfynoMj  cantrd.     This  case  is  within  the  intention  of  the  statute  of  Charles. 
The  plaintiffs  have  been  prevented,  by  the  writ  of  '^rror,  from  recovering  that 
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which  wooM  haTe  been  the  resoh  and  produce  of  an  exeeataon.  Ihe  attanur, 
Indeedy  reoeiTcd  the  amount  of  damages  and  costs,  but  he  was  desired  to  ictua 
it  in  his  hands,  so  that  it  was  of  no  benefit  to  the  plaintiffii.  *[hatd  Tkr-  r^oai 
TERDKN,  C.  J.  He  was  not  obliged  to  do  so.]  Still  he  wasnot  peileetlj  ^ 
safe  in  paying  it  over.  This  cannot  be  compared  to  cases  where  an  eiBcutioa 
hasbeenleyi^andthepartyhasactuallyreceived  the  money.  [Parkk,J.  In 
those  cases,  the  party  would  hate  been  boond  to  refund  on  a  rerersal  of  the 
judgment,  as  the  defendant  in  error  would  here  if  his  attorney  had  paid  tbe 
money  oyer  to  him.]  Here  the  execution  was  at  least  virtually  delayed  by  the 
announcement  of  an  intended  writ  of  ernn*,  which  was  afkerwaids  sued  out  and  acted 
upon.  [Parks,  J.  The  defendants  in  enor  mi^t  hate  taken  out  ezeentiaii, 
if  they  were  dissatisfied  with  the  proposal  of  the  other  party.  And  in  case  of 
an  execution,  the  plaintiff  in  error  might  still  hate  giTcn  a  notioe  to  retain  tbe 
proceeds.] 

Lord  Tbnterdxn,  C.  J.  I  think  this  is  not  a  case  within  the  statute  of 
Oharles.  The  object  of  that  act  was  to  prevent  the  staving  off  of  execntions  bj 
frivolous  writs  of  error.  It  cannot  be  said  that  the  proeeeding  of  the  plaintiff 
in  error  in  this  case  was  of  such  a  description.  The  money  was  paid  before  the 
writ  issued,  and  produced  interest  while  it  was  depeni&g.  The  rale  most  be 
discharged. 

Pakkb,  J.    The  delay  contemplated  by  this  act  is  where  the  writ  of  enw 
operates  as  a  supersedeas  of  execution.     But  here  Ihe  dijeet  of  an  exeeatiaD 
had  already  been  answered,  for  the  damages  and  costs  were  paid.     There  is 
therefore,  no  ground  for  the  rule. 

Taunton,  J.,  concurred. 

^Patteson,  J.  By  18  Oar.  2,  st.  2,  c.  2,  s.  10,  double  costs  are  given  r$aa^ 
''for  the  delaying  of  eocecuHon /'  and  in  sect.  8,  this  clause  is  said  to  be  '> 
enacted  for  fiurther  remedy  against  the  mischiels  contemplated  in  a  statate,  3 
Ja,  1,  0.  8,  made  ''for  avoiding  unnecessary  delays  of  execution/*  and  in  which 
certain  recognisances  are  required  before  any  tiay  of  executicn  shall  be  made  or 
supersedeas  awarded  in  the  actions  there  specified.  I  think  the  preset  case 
does  not  come  within  the  meaning  of  these  statutes.  Rule  discharged. 


SHORT  and  Others  v.  SPACEMAN.     JNov.  24. 

Vbe  plaintifff,  who  were  broken,  bought  goodf  of  the  defendaiit»  on  •eeonnt  of  H,  end  by  Mi 
•n&ority.  The  pnrohase  wee  made  in  Uieir  own  names,  bnt  the  Tendor  waa  told  that  tbin 
was  an  unnamed  principal.  The  plaintiffs  afterwards^  under  a  general  authority  from  H.,  con- 
tracted to  sell  the  same  goods,  which  the  defendant  had  not  yet  dellTerecl.  H.,  on  hearisf  d 
the  latter  eontraot^  told  tbe  plaintifis  that  he  would  hare  nothing  to  do  with  the  goods,  either 
•a  buyer  or  seller;  and  in  this  they  aoquiesoed.  The  defendant  then  refused  to  dellTsr  tb« 
goods,  and  the  plaintifis  sued  him  for  damages  sustained  by  them  in  eonsequenee : 

Beid,  that  the  renunciation  of  the  contract  by  H.,  and  the  plaintiffs*  acquiescence  in  i^  formed 
no  objection  to  the  right  of  the  plaintiffb  to  reeorer. 

AssuBfPSiT  for  not  delivering  goods.  At  the  trial  before  Lord  Tent^iden^  C 
J.y  at  the  sittings  in  London  after  Trinity  term  1831,  a  verdict  was  found  for 
the  plaintiffs  for  600^.  subject  to  a  reference.  The  arbitrator  made  his  revard, 
and  annexed  to  it,  at  the  request  of  the  defendant's  counsel,  a  statement  to  the 
following  effect : — ^The  plaintiffs  being  brokers,  and  authorized  by  one  Hudacm 
to  buy  for  him  twenty  tunrof  Greenland  whale  oil,  employed  iSentley,  an  oil 
broker,  to  make  such  purchase  for  them.  Bentley  applied  to  the  defendant  to 
sell  that  quantity  to  the  plaintiffs.  The  defendant  at  first  refused  to  sell  to  the 
plaintiffs ;  but;  upon  being  informed  by  Bentley  that  they  were  ^purchas-  pM^ 
jng  not  for  themselves,  but  as  brokers  for  unnamed  principals,  he  agreed  *- 
to  sell  to  them ;  and  bouffht  and  sold  notes,  signed  by  Bentley,  were  sent  by 
t.:^  »o  the  plaintiff  and  defendant^  in  whach  the  goods  were  stated  to  be 
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"  Boaght  for  Metos.  Shorty  Brown,  and  Bowyer"  (the  plnintiSB),  **  of  Mr.  W.  F. 
Spackman"  (the  defendant),  on  the  terms  therein  specified  to  be  paid  for  by  the 
b^ers  in  r^j  money.  The  plaintiff  sent  a  corresponding  bonsht  note  to 
Hudson,  their  principal ;  and  they  afterwards,  under  a  general  authority  from 
him,  sold  the  soods  for  his  account,  through  another  broker,  to  Messrs.  Buck 
and  Co.  The  bought  and  sold  notes  in  this  transaction  mentioned  the  phdntifis 
and  Buck  and  Co.,  as  the  buying  and  selling  parties.  On  this  sale  being  com- 
mnnicaled  to  Hudson,  he  returned  the  sold  note,  which  had  been  sent  to  him, 
dedaring  that  he  would  have  nothing  to  do  with  the  oil  as  purchaser  or  seller ; 
and  to  this  the  plaintifb  assented.  The  defendant  afterwards  refused  to  deliver 
the  oil  in  pursuance  of  his  agreement,  and  the  plaintifls,  being  unable  to  fulfil 
their  engagement  with  Buck  and  Co.,  were  obliged  to  pay  them  a  sum  of  money 
in  satis&ction,  the  market  haying  risen  since  the  last-mentioned  contract.  It 
was  cont^ided,  on  behalf  of  the  defendant,  that  Hudson's  repudiation  of  the 
contract,  and  the  acquiescence  of  the  plainti&  therein,  put  an  end  to  the  engage- 
ment between  the  plaintiff  and  defendant.  The  arbitrator,  however,  was  of 
opinion  that  these  &cts  did  not  affect  either  the  rights  of  the  defendant  as  against 
Hudson,  or  the  rights  and  liabilities  of  the  pUdntifis  and  defendant  He  there- 
fore awarded  that  the  defendant  should  pay  the  plaintiffs  the  amount  of  the  loss 
^^-1  eustuned  by  them  in  their  settlement  with  Buck  and  Co.  *A  rule  nisi 
^  waa  obtained  this  term  for  setting  aside  the  award,  on  the  ground  that 
the  action  was  not  maintainable  upon  the  facts  above  stated. 

F.  JPoUock  and  F.  Kelly  now  showed  cause.  The  arbitrator  has  taken  a  right 
view  of  this  case.  It  cannot  be  contended  that  on  the  supposed  repudiation  of 
these  contracts  by  Hudson,  the  plaintiffs  remained  liable  to  the  purchasers,  and 
yet  were  without  remedy  against  the  seUers.  The  plaintiffs  had  contracted,  as 
Drokers,  for  an  unknown  principal.  Notwithstanding  his  subsequent  refusal  to 
have  anything  to  do  with  the  purchase  or  sale,  he  and  they  both  remained  liable 
to  the  respective  parties,  and  retained  their  rights  as  against  them.  In  this 
respect  any  acquiescence  of  the  plainti&  in  an  alleged  repudiation  of  the  engage- 
ments entered  into  by  them,  could  mske  no  difference,  whatever  might  be  its 
effects  as  between  the  plaintiffs  and  Hudson.  Supposing  the  markets  had  fallen, 
the  defendant  might  have  sued  either  the  plainti&  or  their  principal  for  not 
accepting  the  oil :  and  they  must  equally  retain  their  rights  as  against  him. 

Sir  James  Scarlett  and  TomlinBon,  contrd.  The  plaintiffs  were  not  entitled 
to  bring  this  action.  They  sold  under  a  general,  not  a  specific  authority ;  and 
in  such  a  case,  by  the  law  merohab',  the  principal  vendor  has  a  right  to  know 
the  name  of  the  vendee,  and  if  he  has  grounds  for  disapproving  of  the  party,  to 
renounce  the  contract.  The  payment,  therefore,  which  the  jSaintifis  made  to 
Back  and  Co.  was  in  their  own  wrong.  It  was  equally  so  if  Hudson  had  not  a 
right  to  break  off  his  contract  with  tne  vendees.  Further,  it  was  the  duty  of 
^Qnpri  *the  plaintiffs,  when  Hudson  renounced  this  contract,  to  communicate 
-^  that  fact  to  the  defendant,  who  might  then  have  chosen  whether  he 
would  acquiesce  in  the  repudiation,  or  insist  on  the  agreement  being  fulfilled. 
If  he  had  so  insisted,  it  would  then  have  been  time  enough  for  the  plaintiff  to 
put  themselves  in  Hudson's  place.  But  they  have  volunteered  to  take  up  his 
contract,  and  that  with  a  knowledge  that  the  defendant  would  never  have  dealt 
with  them  as  principals.  Hudson  s  rejection  of  the  bargain  did  not  operate  as 
a  transfer  of  his  interest  in  it  to  the  plaintiffs ;  and  in  the  absence  of  such  transfer^ 
or  of  any  authority  from  Hudson,  they  had  no  right  to  sue  the  defendant. 

Lord  Tenteeden,  C.  J.  I  had  at  first  some  oufficulty  in  coming  to  the  con- 
clusion that  the  plaintiffs,  situated  as  they  were  in  this  case,  could  sue  upon  the 
contract  for  their  own  benefit.  But  on  looking  to  the  contract  itself,  there 
appears  nothingto  prevent  it.  The  form  of  the  bought  note  is,  '^  Bought  for 
Messrs.  Short,  Brown,  and  Bowyer,"  twenty  tuns  of  Greenland  oil,  at  so  much 
per  ton,  to  be  paid  for  by  the  buyera  in  ready  money.  The  sold  note  is  in  the 
Hke  form.  In  both  the  plaintiffs  app^A^  ^  the  principals.  Hie  rest  of  the  facts 
tie  dehon  the  present  question.    The  rule  will  thendfore  be  disdiarged. 
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Pabke,  J.  There  was  no  fraud  upon  the  defendant  in  thiiT  ease.  He  itu 
informed  that  there  was  an  unknown  principal,  and  snch  was  the  &ct.  It  is 
found  that  the  plaintiffs  were  authorised  by  Hudson  to  buy  the  oil  of  the  defend- 
ant, and  the  oontraot  was  binding  both  on  them,  and,  if  the  defendant  chose  to 
enforce  it,  on  ^Hudson.     Then  it  is  said  the  contract  was  put  an  end  to 


by  what  is  called  the  repudiation  on  Hudson's  part:   that  is,  bj  his 
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informing  the  plaintiffs  tnat  he  would  have  nothing  more  to  do  with  the  par« 
ohase  or  sale,  and  by  their  acquiescing  in  such  determination.  But  this  is  no 
more,  in  effect,  than  if  Hudson  had  thought  proper  to  sell  the  benefit  of  his  con* 
tract  to  any  other  person,  which  he  might  have  done  without  the  consent  of  th« 
plaintiffs:  and  his  doing  so  would  have  been  nothing  to  the  defendant  It 
clearly  would  not  have  determined  the  contract.  I  think,  thereforCi  that  the 
arbitrator  came  to  a  right  conclusion. 

Taunton,  J.  I  am  of  the  same  opinion.  The  alleffod  repudiation  of  the 
contract  by  Hudson  was  not  a  circumstance  of  which  the  defendant  can  take 
advantage. 

Patteson,  J.  Upon  the  bought  and  sold  notes  the  plaintiffi  appear  to  pur- 
chase as  principals.  To  show  that  they  acted  as  brokers,  other  facts  must  he 
imported  into  the  case;  and  upon  those  facts  it  appears  that  they  were  duly 
authorised  as  brokers.  What  happened  afterwards  cannot  affect  dieir  right  to 
recover.  Rule  discharged. 


PALMER  V.  COHEN.    JVov.  25. 

Ad  ezeentor  may,  under  the  stat.  17  Cw.  2,  o.  8,  b.  1,  enter  up  judgment  on  a  rodiot  obtained  by 

hiB  testator  in  an  aoUon  for  a  libeL 

This  was  an  action  for  libel.  The  plaintiff  obtained  a  verdict  at  the  last  Sum- 
mer assizes  for  Sussex,  and  died  before  the  beginning  of  the  present  term.  His 
^executor  entered  up  judgment.  PlaU  obtained  a  rule  nisi  this  term  for  r«QA7 
setting  it  aside  with  costs,  on  the  ground  that  an  executor  could  not  enter  ■- 
up  judgment  on  a  verdict  obtained  by  his  testator,  where  no  right  of  action  would 
have  survived  to  the  executor. 

Comyn  now  showed  cause.  The  power  is  given  in  express  words  by  the 
statute  17  Car.  2,  c.  8,  s.  1.  The  act  8  &  9  W.  3,  c.  11,  s.  6,  which  eDsblei 
executors  to  proceed  if  the  plaintiff  die  between  interlocutory  and  final  judgment^ 
is  confined  to  such  actions  as  the  executors  might  originally  have  prosecuted, 
but  the  former  statute  has  no  such  qualification. 

PlaUj  cantrd.  The  preamble  of  the  17  Car.  2,  c.  8,  recites  the  act  to  be 
passed  "  for  the  avoiding  of  unnecessary  suits  and  delays.''  It  does  not^  there- 
fore, apply  to  cases  where  no  suit  could  be  brought  by  the  executors,  and  where, 
consequently,  none  was  to  be  avoided.  If  executors  could  enter  up  judgment  in 
a  case  where  they  could  not  be  parties,  they  would  have  an  undue  advantage ; 
for  the  defendant  in  such  a  case  cannot  move  for  a  new  trial.  [Cbmyn,  as  to 
this  objection,  mentioned  Griffith  ti.  Williams,  1  Crom.  &  Jerv.  47,  where  in 
an  action  for  breach  of  promise  of  marriage,  the  Court  of  Exchequer  said,  that 
although  the  plaintiff  had  died,  they  shomd  have  no  difficulty  in  imposing  such 
terms  as  would  enable  the  parties  to  go  to  another  trial  if  necessary.  Lord  Ten- 
.TSRDEN,  C.  J.  It  might  be  done  in  an  action  of  this  kind,  as  well  as  in  a  mere 
action  of  debt.] 

Per  Curiam.    As  to  the  objection  drawn  firom  the  preamble  of  17  Car.  2,  c 
8,  it  is  sufficient  to  say  that  *the  remedy  may  go'  beyond  the  mischief  r*9^ 
recited.     The  words  of  the  statute  are  express,  and  no  question  has  been  *■ 
'  on  this  point  since  it  passed.  Rule  dischaiged 
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THOMPSON  and  Another  v.  JAMES  PERCIVAL  $nd  CHARLES  PEE- 

CIVAL.    Nov.  25. 

b  assampsit  againat  two  defendants  for  gooda  sold,  ihey  pleaded  the  general  iBBoe,  whereupon 
issne  waa  joined  in  Miehaelmaa  term  1830,  and  notiee  of  trial  given  for  the  sittings  after  that 
term.  Continnanoes  were  entered  on  the  reeord  to  the  23d  of  May,  1831.  On  the  14th  of  May 
in  that  year  one  of  the  defendants  obtained  his  oertifteate  under  a  commission  of  bankrupt,  and 
on  the  5th  of  June  he  pleaded  his  bankruptoy  pnis  darrein  continuance,  to  which  the  plaintiffs 
demurred ;  but  this  plea  and  demnrrer  were  not  entered  on  the  nisi  prius  record.  The  eause 
was  tried  on  the  29th  of  June,  and  a  general  verdiot  found  against  both  the  defendants.  Thp 
Court  set  aside  this  rerdiot  for  irregularity,  on  the  ground  that  the  jury  had  given  an  absolute 
▼enliet  as  to  both  defendants,  whereas  they  should  have  been  summoned  only  to  try  the  issue 
as  to  one,  and  to  assess  contingent  damages  as  against  the  other. 

Assumpsit  for  goods  sold  and  delivered.  At  the  trial  before  Patteson,  J., 
at  the  sittings  in  London  after  last  Trinity  term,  a  verdict  was  found  for  the 
phuntiffs,  damages  67^.  CampbeUj  on  a  former  day  in  this  term,  obtained  a 
role  to  set  aside  the  verdict  for  irregularity,  with  costs,  and  for  a  new  trial.  It 
appeared  that,  at  the  trial  of  the  cause,  the  defendants'  counsel  su^ested  that 
James  Percival  had  pleaded  puis  darrein  continuance,  a  plea  of  his  Daukruptcy 
and  certificate,  to  which  the  plaintifis  had  demurred  generally ;  and  it  was  urged 
that  the  trial  ought  not  to  go  on  till  that  plea  had  oeen  determined,  or  a  nolle 
prosequi  entered  thereon.  The  learned  Judge  not  finding  this  plea  on  the 
record,  thought  he  could  not  take  notice  of  it,  and  he  tried  the  cause.  By  the 
affidavits  against  this  rule,  it  appeared  that  issue  was  joined  in  Michaelmas  term 
1830,  and  the  record  was  passed,  and  notice  of  trial  given  for  the  sittings  after 
that  term.  Continuances  were  entered  down  to  the  2dd  of  May,  the  first  day 
of  Trinity  term.  The  certificate  was  allowed  on  the  14th  of  May,  and  on  the 
*9691  ^^  ^^  June  the  plea  was  pleaded  as  *of  Trinity  term,  to  which  the  de- 
•J  murrer  was  filed  on  the  24th  of  June.  There  had  been  no  joinder  in 
demurrer.     The  trial  was  on  the  29th. 

Sir  Jame»  Scarlett  and  Chilton  showed  cause.  There  is  no  irregularity  in 
this  case.  The  plaintiffii  were  not  bound  to  set  out  this  plea  on  the  Nisi  Prius 
record,  nor  to  await  the  judgment  of  the  Court  on  the  demurrer.  There  are 
«everal  answers  to  this  application.  The  last  continuance  was  to  the  23d  of 
May,  and  the  certificate  was  allowed  on  the  14th,  therefore,  the  plea  on  the  5th 
of  June,  pleaded  as  of  Trinity  term,  was  a  nullity ;  it  ought  to  have  been  pleaded, 
fts  of  the  last  continuance  before  the  14th  of  May.  Bex  v.  Taylor,  3  B.  &  C. 
612.  Then  the  record  here  was  in  the  hands  of  the  officer  at  Nisi  Prius ;  the 
plaintiffs  were  not  bound  to  make  it  up :  and  it  was  optional  in  them,  whether 
they  would  try,  or  wait  till  the  demurrer  was  determined,  but  they  were  not 
bound  to  wait.  Where  several  parties  are  charged  jointly,  the  Court  will  not 
allow  one  of  them,  oy  a  dilatory  plea,  to  postpone  the  trial  against  the  rest. 
And  if  it  is  said  that  contingent  damages  should  have  been  assessed  against  the 
party  demurring,  it  is  to  be  observed,  that  there  had  been  no  joinder  in  demurrer. 

Campbell  in  support  of  the  rule.  The  plea  was  not  a  nullity.  In  Rex  v. 
Taylor  an  application  was  made  to  the  Court  to  take  the  plea  off  the  file.  The 
pUnntiffis  here  might  demur,  or  traverse  some  fact  in  the  plea,  or  might  apply  to 
the  Court  to  have  it  taken  off  the  file  as  in  that  case.  This  last  course,  however, 
^QYQI  was  not  taken.  It  was  treated  as  a  valid  plea;  for  the  plaintiffs  ^demurred, 
-'  and  there  is  now  an  issue  in  law  depending  in  this  Court  upon  the  plea. 
How  can  final  judgment  be  entered  up  in  this  case  ?  There  is  an  issue  in  law 
upon  which  no  decision  has  taken  place,  and  there  is  an  issue  in  fact  with  a 
verdict  thereon,  taken,  not  contingently,  but  absolutely,  agunst  both  defendants. 
The  plaintiffii  might  have  entered  a  nolle  prosequi  against  James,  and  proceeded 
against  Charles;  or,  if  they  had  wished  to  exclude  James's  testimony,  there 
^ould  liave  been  a  venire  to  try  the  issue  as  against  Charles,  and  to  assess  con* 
tingent  damages  as  against  James. 

Lord  T£NTEBi>£N|  C.  J.    It  is  not  without  reluctance  that  I  assent  to  making 
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the  present  role  absolnte.  It  was  certainly  oompetent  to  the  plainti&  to  pat  on 
the  Nisi  Prius  record  the  plea  of  bankruptcy  and  the  denmrrer,  and  to  take  the 
record  down  to  trial  to  assess  the  damages  against  James.  Lf  that  had  been 
done,  he  would  not  have  been  a  competent  witness  for  Charles.  The  yerdiet 
would  then  have  been  absolute  as  against  the  latter,  but  contingent  agunst 
James.  Now  it  stands  absolute  against  both.  We  cannot  say  that  there  woold 
have  been  the  same  verdict  if  the  record  had  been  so  altered.  The  finding  of 
the  jury  is  quite  inconsistent  with  the  actual  state  of  the  pleadings  at  the  time 
of  the  trial. 

Parke,  J.  This  rule  must  be  made  absolute.  The  trial  ought  to  have  been 
a  trial  of  the  issue  on  the  plea  in  bar  as  to  the  defendant  Charles,  and  an  assess- 
ment of  damages  only  as  against  James.  The  Nisi  Prius  record  might  have 
been  amended  by  the  plea  roll ;  but  we  cannot  convert  this  verdict,  which  is 
absolute  against  both  defendants,  into  a  verdict  against  one,  and  an  assessment 
*of  damages  against  the  other.  The  verdict  is  correct  according  to  the  pM^i 
Nisi  Prius  record.  The  rule  must  be  absolute,  and  the  plaintifis  may  *- 
then  elect,  whether  to  try  the  issue  in  fiict  first,  or  wait  for  the  judgment  on  the 
demurrer. 

Taunton,  J.,  and  Patteson,  J.,  concurred.  Bule  absolute. 


The  KING  V.  RICHABD  CARLILE.    Nov.  25. 

Jbrm  WM  brought  in  K.  B.  upon  a  jndgmont  at  lh«  Old  Bailoy,  and  on«  ground  aadgaad  vaf, 
that  a  material  fact  stated  on  the  record  was  not  tme.  This  Court  held  saeh  an  aTerment  inadmii^ 
sible,  and  affirmed  the  Judgment.  The  fact  being  a«  alleged  by  the  defendant  below,  the  eomt 
of  oyer  and  terminer  afterwards  ordered  the  record  to  be  amended,  and  their  eleik,  by  a  rale 
of  the  Court  of  K.  B.  with  the  consent  of  the  crown,  eame  into  the  latter  Covrty  and  inade  the 
amendment  there. 

Jpon  motion,  afterwards,  that  the  case  might  be  again  set  down  for  argument :  Held,  that  this 
Court  could  not  rehear  it  after  the  expiration  of  the  term  hi  which  judgment  was  given,  thoagh 
the  Attorney-General  oonsented;  and  that  the  only  remedy  waa  by  writ  of  eiror  to  the  flooie 
of  Ziorda. 

The  Court  haying  decided,  upon  the  writ  of  error  hrought  in  this  case,  that 
the  defendant  below  could  not  aver  a  fiict  in  contradiction  to  the  record  (fix* 
that  only  one  of  the  justices  named  in  the  commission  was  present  when  tho 
verdict  was  given),  and  the  judgment  having  consequently  been  affirmed,(<») 
Joihua  Evans,  in  the  following  !mnit j  term,  obtained  a  rule  to  show  cause  whj 
the  record  and  proceedings  returned  with  the  writ  of  error  in  this  prosecntioa 
should  not  be  sent  back  by  procedendo  to  the  court  of  oyer  and  terminer  in 
London.  This  motion  was  made  for  the  purpose  of  obtaining  from  the  infierior 
court  an  amendment  of  the  record,  comformably  to  the  fact,  which  was  as  stated 
by  the  defendant  below.  Cause  was  shown  in  the  same  term,  and  J,  Evans,  in 
support  of  the  rule,  cited  Bex  v,  Atkinson,  1  Wms.  Saund.  249,  n.  (1),  Cro.  G. 
C.  410,  9th  edit.,  and  Rex  v,  Kenworthy,  1  B.  &  C.  711,  to  show  that  t 
^procedendo  was  the  proper  course,  the  record  being  at  present  in  this  rwj^ 
court.  The  Court,  however,  suggested  that  an  application  for  an  amend-  ^ 
ment  might  be  made  at  the  Old  Bailey,  and  the  rule  for  a  procedendo  was  difl* 
charged. 

At  the  ensuing  October  sessions  at  the  Old  Bailey  it  was  moved  that  the 
record  might  be  amended  by  the  clerk  of  the  sessions,  and  a  true  copy  retained 
to  the  King's  Bench  for  argument  in  the  next  term.  It  was  objected  that  saeh 
a  motion  could  not  be  carried  into  effect,  the  record  having  been  returned  with 
the  writ  of  error  into  the  King's  Bench,  and  being,  therefore,  no  longer  in  the 
power  of  this  Court.  (6)    The  court  of  oyer  and  terminer  made  an  order  that  the 

(a)  In  last  Baster  term ;  see  p.  362,  ante. 


(6)  As  to  the  question  whether  the  record  itself,  or  a  transcript  only,  b  remored  into  the  Kia|^ 
'^noh  on  error  from  an  inferior  ooiitt»  see  Richardson  v.  Mallish,  S  Bing . 
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record  should  be  amended  in  the  terms  hereafter  stated,  but  without  any  direc* 
tion  as  to  the  course  to  be  adopted  for  making  such  amendment.  On  the  first 
daj  of  the  present  term  tho  clerk  of  the  sessions  attended  in  this  court,  and  the 
following  rule  was  made :  ''  On  the  motion  of  Mr.  Evansy  and  by  consent  of  the 
Attorney-General,  ordered,  that  the  clerk  of  the  sessions  of  oyer  and  terminer 
for  the  city  of  London,  present  here  in  court,  do  amend  the  record  returned  with 
the  writ  of  error  in  this  prosecution."  He  did  thereupon  amend  the  record  so 
returned,  and  which  had  remained  in  the  King's  Bench,  by  inserting  between 
the  recital  of  the  verdict  and  that  of  the  judgment,  these  words :  '*  And  at  the 
^.-o^  time  when  the  yerdict  of  the  jurors  hst  aforesaid  was  giyen  in  form 
-*  ^aforesaid,  only  one  of  the  said  last-mentioned  justices,  to  wit,  the  said 
Newman  Knowlys,  recorder  of  the  said  city,  was  present  in  court."  No  other 
document  was  altered  in  pursuance  of  the  order  made  at  the  Old  Bailey.  In 
this  term 

Joihua  Evans  moved  4hat  the  case  might  be  again  entered  in  the  crown  paper 
for  argument.  Lord  Tenterden,  C.  J.,  asked  if  there  were  any  precedent  for 
quashing  the  judgment  delivered  by  the  Court  in  a  preceding  term.  J,  Evans 
mentioned  Mellish  v.  Richardson,  7  B.  &  C.  819.  CampbeUf  amicus  curiie,  ob- 
served, that  in  that  case  the  rule  for  amending  the  judgment  was  enlarged  to  the 
next  term  by  consent.     A  rule  nisi  was  however  granted. 

The  AUamey- General f  on  behalf  of  the  crown,  stated  on  a  subsequent  day| 
that  he  should  not  oppose  a  reconsideration  of  the  record  by  the  Court. 

Steer  (who  now  supported  the  rule,  Joshua  Evans  having  left  the  bar)  was 
asked  by  the  Court  if  any  precedent  had  been  found  ?  None  has  been  discovered ; 
but,  as  the  Attomey-Gkneral  consents,  the  Court  will  probably  allow  a  rehearing. 
In  &ct,  no  judgment  has  been  given  upon  the  real  record. 

Parke,  J.  (a)  I  question  wnether  the  Court  has  any  power,  even  by  consent, 
to  alter  the  judgment  of  a  precedinff  term.  During  the  same  term  the  judgment 
is  still  in  the  breast  of  the  Court,  but  it  is  not  so  afterwards,  Co.  Litt.  260  a. 
In  Mellish  v.  Richardson,  the  rule  was  enlarged  by  consent  to  another  term,  but 
^741  ^^  judgment  would  be  ^entered  as  of  the  same.  The  remedy  is,  to  bring 
-*  a  writ  of  error  upon  our  judgment  in  the  House  of  Lords. 

Taunton,  J.  In  the  absence  of  any  precedent,  I  fear  we  have  no  authority 
to  rehear  this  case.  Our  judgment,  once  pronounced,  can  only  be  vacated,  after 
the  expiration  of  the  term,  by  writ  of  error  to  the  House  of  Lords. 

Patteson,  J.,  concurred. 

The  case  was,  however,  adjourned,  to  give  a  further  opportunity  of  searching 
for  precedents,  till  the  last  day  of  this  term,  when 

Sieer  said,  none  had  been  found.  [Pabke,  J.  The  officers  of  the  Court 
have  also  searched,  and  can  find  none.]  If  the  record,  as  amended,  goes  up  to 
the  House  of  Lords,  it  may  be  said  that  that  is  not  the  record  upon  which  this 
Court  decided;  and  that  their  judgment  was  not  erroneous  as  the  record  then 
stood.     Perhaps  the  Court  will  grant  a  fresh  writ  of  error  returnable  here. 

Lord  Tenterden,  C.  J.  That  cannot  be  done.  The  only  course  that  can 
now  be  taken,  is  to  brinff  error  in  the  higher  Court.  The  amended  record  will 
go  np  to  them,  and  will  be  the  only  one  of  which  they  can  take  notice. 

The  rest  of  the  Court  concurred.  Rule  discharged. 


ardfon,  7  B.  A  C.  819,  and  the  anthoritlei  upon  the  point  referred  to  in  Ihoie  cuee.    Alio,  Bro. 
Abr.  Error^  pi.  127-8;  Fits.  N.  B.  45  F;  Jenk.  31,  pL  81;  Palm.  199;  The  Bishop  of  Ouoiy'f 
caae^  Cro.  Jm.  534;  Sampajo  v.  De  Payba,  5  Taunt  82;  note  (1)  to  Jaqnea  v.  Cesar,  2  Wms. 
fiannd.  100 ;  Tidd's  Practice,  714,  9th  ed.  and  Supplement,  130. 
(a)  Lord  TsHrxBDur,  C.  J.,  had  gone  to  attend  the  Priry  ConneiL 
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PRINCIPAL   MATTERS. 


ACCEPTOR. 
8e$  Bill  ov  Exoravob* 

ACCORD  AND  SATISFACTION. 
Am  CoMPOSinoir,  2.    PLBAsnOy  8. 

ACTION  ON  THE  CASE. 


1.  A  Bheriir  by  rirtae  of  a  ft.  fa.  Mlied 
gooda  upon  landa  leaaed  to  a  tenant,  sold 
the  same  for  less  than  a  year's  rent^  and 
permitted  them  to  be  remoTed  without 
paying  the  landlord  the  year's  rent,  which 
was  dae.  The  latter  l»oaght  an  action 
on  the  case  against  the  sheriiF,  for  soeh 
remoTal,  and  tiie  Court  revised,  on  pay- 
ment into  Coort  of  the  sum  which  the 
goods  prodnced,  to  stay  the  proceedings 
nntil  ue  plaintiff  nndertook  to  pay  the 
easts  of  suit  in  the  erent  of  his  not 
reoorering  more  than  the  sum  paid  into 
Court     CtOvert  t.  JoUffe,  E.  1 W.  4.    418 

1  In  an  action  for  malicionsly  indicting  A. 
for  peijaiy,  it  appeared  that  the  de- 
fendant B.,  in  1824,  preferred  the  indict- 
ment, and  gaTC  eridence  before  the  grand 
jury,  that  the  bill  was  fonnd,  remoTed 
into  K.  B.,  and  tried  in  1827 ;  and  that 
B.,  who  was  then  in  custody,  was  brought 
into  court  under  a  habeas  corpus  obtained 
hj  his  attorney,  on  the  ground  that  he 
was  a  material  witness;  but  he  did  not 
I^TC  eyidence,  and  A.  was  acquitted. 
The  Judge  in  Ids  direction  told  the  Jury, 
that  if  &e  defendant  did  not  appear  at 
the  trial  as  a  witness  from  a  consciousness 
that  he  had  no  eridence  to  give  which 
would  support  the  indictment,  then  there 
was  a  want  of  probable  cause,  and  they 
should  ftnd  for  the  plaintiff;  but  if 
his  non-appearance  did  not  prooeed  on 
fiat  ground,  then  there  was  no  proof 
of  want  of  probable  cause,  and  they 
should  find  for  the  defendant.  The  de- 
fendant offered  no  eridence,  and  the 
jury  fonnd  for  the  plaintiff:  Held,  upon 
error,  and  a  bill  of  exceptions,  whereby 
the  objection  stated  to  the  summing  up 
was,  that  the  Judge  himself  ought  to  have 
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detennined,  upon  the  facts,  whether  there 
was  probable  cause,  without  learing  any 
question  to  the  juiy;  that,  under  the 
circumstances,  the  ipotiTC  which  induced 
the  defendant  not  to  appear  as  a  witness, 
was  a  question  of  fact  for  the  jury, 
and  they  might  be  directed  to  conclude 
that  there  was  or  was  not  probable  cause, 
and  to  find  for  or  against  the  defendant, 
according  to  their  opinion  of  the  motiTO. 
Toifhr  T.  Willa/u  (m  error)  M.  2  W.  4. 
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ADMINISTRATOR. 

See  SxaouTOB,  1. 

ADMISSION  OF  OFFICE. 
See  Mandamus,  2. 

ADBflTTANCE. 
See  Stamp,  8. 

ADVOCATE. 
See  JusnoiSy  8. 

AFFIDAVIT  TO  HOLD  TO  BAIL. 
See  Pbaoticb,  6. 

AGREEMENT. 
iSSM  Assumpsit,  4.     Compositioit.     Fabt- 

VBBSBIP,  8. 

ALIENATION. 
See  Stamp,  8. 

AMENDMENT  OF  RECORD. 
See  WuT  or  Ebbob,  2. 

ANCIENT  LIGHTS. 
See  NuiSAVCB. 

ANNUITY. 

1.  By  the  annuity  act  68  G.  8,  c.  141,  s. 
10,  no  enrolment  is  necessary  where  the 
annuity  is  charged  on  iVeehold  or  copy- 
hold lands  eqnid  to  it  in  Talue,  oTer  and 
abOTC  any  other  annuity  charged  or 
M  (409) 
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leenred  on  Booh  Iftnds.  Snoh  "other 
annuity, "  to  be  within  the  meaning  of 
the  act,  must  be  directly  and  spedfieally 
charged  on  the  lands,  not  merely  secured 
in  a  manner  which  may  by  possibility 
affect  them  as  by  judgment  entered  up 
on  a  warrant  of  attorney.  Waiford  et 
Ux  T.  Marehant^  £.  1  W.  4.  816 

2.  Testator  bequeathed  a  sum  in  long 
annuities,  to  be  applied  first  to  the  pay- 
ment of  his  debts,  and  a  certain  portion 
of  it^  afterwards,  to  Test  in  trustees  for 
his  daughter.  On  his  death,  a  bOl  in 
Chancery  was  exhibited  against  his  ex- 
ecutor for  an  appropriation  of  the  fund 
for  the  daughter's  benefit ;  the  executor 
admitted  assets,  and  a  decree  was  obtained 
for  the  appropriation,  within  two  years 
of  the  death  of  the  testator.  It  was  not 
referred  to  a  Master  in  Chancezy  to 
ascertain  whether  there  were  any  debts 
outstanding;  nor  did  it  appear  whether  or 
not  this  was  the  facL  The  daughter's 
annuity  being  afterwards  sold,  the  pur- 
ohaser  brought  an  action  to  recoTer  back 
the  deposit  money,  on  the  groond  that  no 
title  could  be  made.  On  a  case  stating 
lliese  facts : 

Held,  that  there  was  no  sufBcient  title 
established;  and  that,  at  least  in  the 
absence  of  a  Master's  report,  it  lay  upon 
the  Tender  to  show  that  there  were  no 
debts  outstanding  which  could  affect  the 
annuity.     Curds  y.  BUtuf,  S.  1  W.  4.  426 

8.  A  beneficed  clergyman  granted  annuities 
by  three  several  deeds,  and  (by  the  same 
deeds)  made  them  chargeable  on  his 
liying,  which  he  thereby  couTeyed  in  trust 
for  the  grantee,  for  the  more  effectually 
raising  and  enforcing  payment  of  the  an- 
nuities out  of  the  liring:  and  he  also 
gave  as  a  security  for  payment  of  the  an- 
nuities, three  warrants  of  attorney,  with 
defeasances  in  the  common  form,  to  con- 
fess judgment  at  the  suit  of  the  grantee. 
On  motion  to  set  aside  the  warrants  of 
attorney,  as  being  a  charge  upon  the 
living  in  evasion  of  the  statute  18  Elii. 
0.  20,  the  court  held  that  this  did  not 
appear;  that  the  covenants  in  the  an- 
nuity deed  for  payment  of  the  annuity 
might  be  good,  though  the  rest  were 
void,  and  Uiat  payment  of  the  arrears, 
under  these  covenants,  might  well  be 
enforced  by  the  warrants  of  attorney. 
Oiblona  v.  Hooper,  CUrk,  T.  1  W.  4.  784 
KtrUvo  V.  BntU,  786 

4.  A.  having  agreed  with  B.  to  advance 
him  a  sum  of  money,  and  to  pay  off  an 
annuity  formerly  granted  by  him,  B. 
executed  a  deed,  whereby,  in  considera- 
tion of  1050/.,  he  covenanted  to  pay  an 
annuity  to  A.,  and  assigned  to  him  certain 
dividends  upon  trusts  for  the  purpose  of 
securing  the  annuity.  The  1050/.,  were 
paid  to  B.  the  grantor,  who  directly  re- 
turned to  the  grantee  the  sum  necessary 
for  paying  off  the  annuity ;  and  he  imme- 
diately pud  it  over  for  that  purpose.    In 


the  memorial  enrolled  parsnant  to  68  0. 
8,  0.  141,  the  consideration  for  the  pre- 
sent annuity  was  stated  to  be  lOSOL, 
withoi^t  any  notice  of  the  former  annuity : 
Held,  that  this  statement  was  suffidcnL 

Held,  also,  that  it  was  not  necessary  to 
notice  in  the  memorial,  a  covenant  in  the 
annuity  decKi,  that  if  the  grantor  went 
abroad,  whereby  the  expense  of  insuring 
his  life  should  be  increased,  the  grantee 
might  retain  such  additional  amount  out 
of  the  dividends;  and,  if  they  proved 
insuflknant,  tbs  grantor  should  make  up 
what  was  wanting. 

Under  the  head  « Nature  of  the  Instru- 
ment" in  the  memorial,  the  deed  was  de- 
scribed as  an  "Assignment  of  dividends, 
and  annuity  deed  to  secure  the  same.** 
Held,  that  this  was  sufficiently  oorreet 
CasM  V.  LovOaes,  T.  1  W.  4.  767 

APOTHECABT. 

A.  bound  himself  apprentice  to  an  apothe- 
cary, who  nsided  eight  miles  from  H. 
The  spothecary  then  took  a  house  at  H., 
in  which  A.  resided,  and  attended  several 
patients  there,  the  apothecary  ooming 
over  occasionally,  and  being  consulted  by 
the  defendant  about  the  patients:  Held, 
that  this  was  a  practising  by  A  as  en 
apothecary  within  the  meaning  of  66  0. 
8,  c  194,  s.  20.  Th§  Metier,  |e.,  tf  Ue 
Oeimfamy  ef  Apotheeariei  t.  Gremmeod, 
T.  1  W.  4.  708 

APPEAL. 

1.  Quartans  and  directors  of  the  poor 
were  inoorporated  by  statate,  and  woe 
theveby  <^ered  to  hoH  eertain  eonrts 
and  meetings,  at  which  any  rate  psyer 
miglit  object  to  their  prooeediags  or 
accounts,  sad  such  objection  ehoM  be 
taken  into  consideration;  and  if  the 
matter  ooold  not  at  that  time  be  settled 
to  the  satisfaction  of  the  complsisiBg 
party,  it  should  be  aiQoumed  to  the  next 
court,  to  be  there  finally  heard  and  dstv^ 
mined. 

A  subsequent  clause  provided,  that  lay 
person  aggrieved  by  anything  doae  in 
pursuance  of  the  act,  aui  for  wkkh  m 
ptirtieular  method  of  reli^  was  alnsif 
sppouUedf  might  ^>peal  to  the  qnsrtff 
sessions  to  be  holden  within /our  ealadar 
motUhs  nsxi  afler  this  esatss  of  eow^smi 
sKsuldhtne  arisen. 

A  rate  payw  appealed  to  the  sesacai 
against  an  order  <tf  the  directors  for 
the  payment  of  sums  due  on  annuities, 
and  as  interest  on  loans.  The  order  had 
been  made  less  than  four  months  bsek, 
but  the  debts  had  not  been  incurred,  nor 
the  annuities  granted  within  four  montlis: 
Hold,  that  the  appeal  was  not  barred  I7 
the  flrst-mentioncKL  dause  of  the  act,  sod 
that  the  cause  of  complaint  had  ariitt 
within  four  months.  Ths  Ku^  v.  Tk 
JusUees  of  Salop,  B.  1  W.  4.  145 

2.  When  the  sessions  on  determining  u 
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appeal  liaye  granted  a  case,  bnt  none  has 
been  stated,  the  Gout  wiS,  under  eome 
eircomstances,  direct  a  mandamua  to  the 
Justices  who  heard  the  appeal,  to  state  a 


But  not  where  it  is  dear  that  snoh  a 
proceeding  could  lead  to  no  result;  as 
where  the  chairman,  in  consequence  of 
his  own  opinion  and  that  of  the  court 
upon  the  facts,  reftised  to  sign  any  state- 
ment but  one  which  would  hare  excluded 
the  point  of  law  relied  upon  bj  the 
party  demanding  a  case.  The  King  t. 
The  Juitieet  of  Pembrokethirt^  E.  1  W.  4. 

891 
{.  An  appeal  was  entered  and  respited, 
entitled,  "  A.  B.  appellant,  and  the  church- 
wardens and  overseers  of  B.  respondents  ;'* 
and  was  stated  to  be  against  the  allow- 
ance of  the  overseers'  accounts.  Before 
the  next  sessions,  notice  of  the  appeal, 
addressed  to  the  overseers  onlj,  was 
served  upon  them,  but  no  notice  was 
given  to  the  churchwardens,  who,  in  fact, 
had  not  received  or  disbursed  any  money, 
or  kept  any  account:  Held,  that  the 
difference  between  the  entry  of  appeal 
and  the  notice  was  immaterial,  and  that 
the  churchwardens,  having  hayid  no  ac- 
count to  keep,  were  not  entitled  to  notice 
as  joint  officers  with  the  overseers.  J%« 
Kmg  V.  The  Juttkee  of  Nwfolky  M.  2  W.  4. 
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APPORTIONMENT. 

See  Pbw. 

APPRENTICE. 
Bee  Apothboabt. 

ARBITBAliENT. 

1.  Declaration  stated,  that  differences  had 
arisen  between  the  plaintiff  and  defend- 
ant respecting  certain  liabilities  of  the 
plaintiff  on  account  of  the  defendant,  in 
respect  of  bills  of  exchange  to  which  the 
plaintiff  had  put  his  name,  and  which  the 
defendant  had  negotiated ;  that  the  plain- 
tiff had  commenced  an  action  against  the 
defendant  on  account  of  his  having  nego- 
tiated the  same,  and  also  for  the  recovery 
of  the  bills ;  and  that  by  an  order  made 
in  the  said  action,  the  cause  and  all 
matters  in  difference  between  the  parties 
were  referred  to  arbitration.  That  the 
arbitrator  made  his  award,  whereby  he 
directed  the  defendant  to  pay  the  plain- 
tiff 10«.,  and  that  the  defendant  should, 
at  the  same  time,  deliver  up  to  the  plain- 
tiff a  bill  of  exchange  for  800/.,  therein 
particulariy  described,  or  give  the  plain- 
tiff a  bond  of  indemnity ;  and  further, 
tiiat  the  defendant  should,  at  the  same 
time,  pay  the  plaintiff  848/.,  unless  he, 
the  d^endant,  should  then  pay  what  re- 
mained due  upon  a  judgment  recovered 
1^  A. ;  and  others  against  the  dtfendant, 
in  a  certain  action  brought  by  the  said  A. 
and  others  against  the  plamiif,  as  the 
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drawer  of  a  oerlain  UH  of  ezehange  for 
800/.,  bearing  date  the  18th  of  May, 
1826,  drawn  by  d^entUmi  upon,  and  ao- 
cepted  by,  one  G.  N.  and  payable  to  the 
order  of  the  defendant^  and  by  him  en- 
dorsed to  the  said  A.  and  others,  and 
likewise  cause  satisfaction  to  be  enteved 
on  the  judgment-roll  in  such  action ;  and 
Ukewise  deliver  up  to  the  plaintiff  the 
last-mentioned  bill  of  exchange :  And  the 
arUtrator  ftirther  awarded,  Siat  on  per* 
formance  of  the  award  ae  qforeeaidf  the 
plaintiff  and  defendant  should  exeeute 
mutual  and  general  releases. 

Plea,  first,  that  a  bill  of  exchange, 
therein  particularly  described,  had  beea 
drawn,  endorsed  by  the  pimtUiff,  and  by 
him  delivered  to  the  d^endant,  and  thai 
the  liability  of  the  plaintiff,  in  respect  of 
the  same,  was  a  matter  in  difference  sub- 
mitted to  the  arbitrator,  and  that  he  had 
not  awarded  oonceming  it. 

Secondly,  the  like  as  to  an  aotion  whieh 
was  depending  between  the  pUunt^  and 
defendMit  at  the  time  of  the  referenoet 
and  to  divers  other  pecuniary  matters, 
elaims,  and  demands. 

Thirdly,  the  like  as  to  a  judgment  re« 
covered  by  A.  and  others,  against  the 
plaintiff,  which  was  unsatisfied  at  the  time 
of  making  the  award,  and  which  it  was 
disputed  whether  the  plaintiff  or  defend- 
ant ought  to  satisfy. 

Fourthly,  that  there  never  was  any 
judgment  recovered,  or  action  brouf^t, 
by  A.  and  others  against  the  defendant  on 
any  such  bill  of  exchange  drawn  by  the 
defendant,  as  was  mentioned  in  the  award, 
and  that  performance  of  the  award  aa  to 
such  judgment  was  impossible. 

FifUily,  that  the  defendant  never  had 
any  auttiority  from  A.  and  others  to 
cause  satisfaction  to  be  entered  on  the 
judgment-roll,  in  such  last-mentioned 
action,  and,  therefore,  that  it  was  wholly 
out  of  his  power  to  do  so ;  nor  was  St  in 
his  power  to  deliver  up  to  the  plaintiff 
the  bills  of  exchange  in  the  award  men- 
tioned, and  which  were  endorsed  to  and 
outstanding  in  the  hands  of  other  persons. 

Upon  demurrer ;  it  was  held. 

That  the  first  three  pleas  were  bad,  be- 
cause the  arbitrator,  by  having  awarded 
mutual  and  general  releases,  must  be 
deemed  to  have  adjudged  and  finally  de- 
cided upon  the  matters  in  those  pleas 
respectively  mentioned,  and  the  general 
release  would  be  an  answer  to  any  aotiona 
or  claims  founded  upon  them : 

And,  that  the  fourth  and  fifth  pleas 
were  bad,  because,  although  it  might  be 
impossible  for  the  defenduit  to  perform 
certain  parts  of  the  award  therein  men- 
tioned, yet  the  award  in  each  instance 
gave  an  alternative  which  he  could  per- 
form. Wharton  v.  King,  T.  1  W.  4.  528 
A  verdict  was  taken  for  BOOOL  subject  to 
an  award,  to  be  made  by  a  certain  ^y, 
aa  to  the  amoont  of  damageai    The  arU- 
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tntor  Mddentally  let  the  day  pus  with- 
out makiiig  his  award,  and  the  defendant's 
attorney  would  not  consent  to  the  time 
being  enlarged.  The  Court  granted 
tiberty  to  the  plaintiff  to  enter  up  Judg- 
ment and  issue  execution  forthwith  for 
the  whole  amount  of  the  Tordict,  unless 
the  enlargement  were  consented  to.  But 
at  the  instance  of  the  bail,  they  ordered 
that  no  execution  should  issue  against 
them  before  a  certain  time,  when  it  ap- 
peared that  the  defendant,  who  was 
abroad,  would  probably  be  in  England. 
Taylor  and  Another,  Auignem  of  Walth  t. 
Cfregory,  T.  1  W.  4.  774 

8.  On  an  award  directing  payment  of  money 
at  a  certain  time,  interest,  fh>m  that  time 
till  payment,  may  be  recoTcred  by  action, 
but  not  by  motion  for  an  attachment. 
Chureker,  Oeni.,  One,  f^,,  and  Stringer, 
Oent,,  One,  ^c,  T.  1  W.  4.  777 

4.  An  order  of  reference  was  made  in  an 
action  where  the  main  point  in  dispute 
was,  whether  certain  goods,  the  value  of 
which  (namely  246^)  Uie  defendants  pro- 
posed to  set  off  against  the  plaintiff's 
daim,  had  been  bought  by  the  plaintiff 
of  the  defendants,  or  of  A.  B.  The 
question  stated  in  the  order  was,  whether 
or  not  the  defendants  were  entitled  to  set 
off  the  sum  of  246^  The  arbitrators  (as 
was  alleged^  being  unable  to  decide  the 
main  point,  out  finding  that,  at  all  CTents, 
a  smidl  deduction  (Sl  12«.)  was  to  be 
made  Arom  the  246^,  awarded,  in  the 
terms  of  the  order  of  reference,  that  the 
defendant  tooi  not  enHOed  to  Ht  off  246i. 
A  rule  was  afterwards  obtained  for  set- 
ting aside  the  award  as  not  being  final, 
but  disohargecL  The  plaintiff  then 
brought  an  action  of  debt  on  the  award ; 
and  the  defendants  pleaded  a  setoff  to 
the  amount  of  2872.  10<.  6dL : 

Held,  that  they  could  not  now  set  off 
the  difference  between  the  2462.  and  8/. 
12«.,  for  that  the  awar^  was  conclusiYe  as 
to  the  sum  now  sought  to  be  set  off,  as 
well  as  that  mentioned  in  the  order  of 
reference;  and  if  the  arbitrators  had 
gone  upon  a  mistaken  ground,  their  de- 
cision could  not  be  questioned  in  this 
form.  Johnton  y.  Durant  and  Another,  M. 
2  W.  4.  926 

ASSIGNMENT. 

See  SKTTLXKfcNT  by  Ajiprentieetkip,  6. 

ASSUMPSIT. 

*     See  CoNsiaNon  axd  Gohsiokxx. 

t  In  assumpsit  on  warranty  of  a  horse,  the 
consideration  stated  for  the  warranty 
was,  that  the  plaintiff  would  purchase 
the  horse  for  682. ;  but  the  consideration, 
as  proved,  was,  that  the  plaintiff  would 
pay  that  sum,  and,  if  the  horse  was 
lucky,  would  give  the  defendant  62.  more, 
or  the  buying  of  another  horse :  Held  no 
rariance,  the  conditional  promise  omitted 
in  the  declaration  being  too  vague  to  be  j 


legally  enforced,  and  not  amounting,  ia 
point  of  law,  to  a  promise.  Ouikmg  t. 
Lynn,  E.  1  W.  4.  282 

2.  Goods  were  sold  at  Six  months'  credit, 
payment  to  be  then  made  by  a  bill  at  tvo 
or  three  months,  at  the  purchaser's  option: 
Held,  Paskx,  J.,  dubitante,  that  this 
was  in  effect  a  nine  months'  credit,  and, 
consequently,  that  an  action  for  goods 
sold  and  deUvered  commenced  within  six 
years  from  the  end  of  the  nine  months 
was  in  time  to  save  the  statute  of  limi- 
tations.    HebM  V.  WinierboUom,  E.  1  W.  i. 

431 

8.  Declaration  stated  that  the  plaintiff  had 
supplied  goods  to  Elizabeth  S.  for  the 
sum  of  162.,  and  in  connderation  of  the 
premises  and  of  the  said  sum  being  un- 
paid, E.  S.  afterwards  promised  to  pay  ts 
soon  as  it  was  in  her  power.  Averment, 
that  though  it  was  afterwards  in  her 
power,  she  refused.  The  proof  was,  that 
the  goods  were  supplied  to  her  while  she 
was  a  feme  covert,  Uving  apart  from  her 
husband,  and  that  she,  after  his  death, 
promised  to  pay:  Held,  that  as  the 
price  of  the  goods  originally  constituted 
ft  debt  from  the  husband,  and  not  fnm 
the  defendant,  the  ground  of  the  sap- 
posed  moral  obligation  on  which  the 
assumpsit  proceed^  was  not  property  aet 
out  in  the  declaration,  and  therefore  the 
plaintiff  could  not  recover. 

Semble,  that  a  moral  obligation  is  not 
in  every  case  a  sufficient  consideratioa 
for  a  promise.     LUU^fieUtj  Exeeubrix,  v 
Shee,  M.  2  W.  4.  811 

4.  B.  agreed  to  supply  W.  with  straw,  to 
be  delivered  at  W.'s  premises,  at  the  rate 
of  three  loads  in  a  fortnight,  daring  a 
specified  time;  and  W.  agreed  <*to  paj 
R.  88<.  per  load  for  each  load  of  strav  ao 
delivered  on  his  premises"  daring  tht 
above  period.  After  the  straw  had  been 
suppli^  for  some  time  W.  refused  to  pay 
for  the  last  load  delivered,  and  insisted 
on  always  keeping  one  payment  in  arreir: 
Held,  that  aocortUng  to  the  true  effect  of 
the  agreement,  each  load  was  to  be  p^d 
for  on  delivery,  and  that  on  W.'s  refasal 
so  to  pay  for  them,  R.  was  not  boand  to 
send  any  more.     WUhere  v.  Reynolds,  M. 

ATTORNEY. 

See  Paaoticx,  7.    Liih,  1.    Jnsncis,  8. 

1.  An  attorney  having  sued  for  the  amount 
of  his  bill,  which  did  not  contain  anj 
item  taxable  by  the  statute  2  G.  2,  e.  28, 
the  defendant  (who  had  before  tendered 
part  of  the  amount,  but  objected  to  the 
rest  as  unreasonable)  moved  to  have  it  re- 
ferred to  the  Master,  on  the  ground  of  the 
general  authority  possessed  by  the  Court 
over  its  officers.  The  Court  (after  oon- 
ference  with  the  other  Judges)  revised  to 
interfere.  Dayley,  OtnL,  One,  |«.  ▼• 
Keniieh,  E.  1  W.  4.  ^^ 
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JL,  The  daaM  of  S  Jm.  1,  e.  7,  8.  1,  requir- 
ing ettonieja  to  deliyer  a  bill  to  their 
clienti  before  cherging  them  with  any  of 
the  "fees  or  ohergee"  in  the  act  men- 
tioned, ia  oonfined  to  bnainess  done  in  the 
king's  ooorts  of  reoord  at  Weatminster. 
JEUynaL,  GenL,  One,  fe.,  t.  Smith,  OenL, 
One,  ie.,  T.  1  W.  4.  469 

S.  A  motion  to  strike  an  attorney  off  the 
roll  on  the  ground  of  misconduct,  and 
the  want  of  regalar  service,  in  his  clerk- 
ship, comes  too  late  when  the  party  has 
been  three  years  and  a  half  admitted. 

In  ths  MatUr  of ,  OenL,  One,  j-e.,  T. 

1  W.  4.  766 

AWARD. 

See  ABBiTEAMurT,  2. 
BAIL. 

<8(M  ASBXTBAinilT,  2.   PRAOTICB,  6.   StATUTB 
or  LiMITATIOMS,  1. 

BALANCE  OF  ACCOUNT. 
See  CoiTBT  or  Rbqumts. 

BANKRUPT. 

1.  A  sheriff  seizing  nnder  a  fl.  fa.,  and 
afterwards  selling,  the  goods  of  a  person 
who  has  committed  an  act  of  bankraptcy, 
is  liable  in  troTer  to  the  assignees  (un- 
der a  commission  issued  within  two 
months),  though  it  do  not  appear  that 
at  the  time  of  seizure,  or  when  the  sale 
began,  the  sheriff  knew  of  the  act  of 
bankruptcy.  Dillon  and  Spenee  t.  Lang' 
ley,  E.  1  W.  4.  181 

2.  A  farmer  and  grazier  had  frequently, 
before  September  1825,  when  Uie  new 
bankrupt  act,  6  G.  4,  c.  16,  came  into 
operation,  and  in  some  few  instances 
after,  purchased  cattle  with  a  yiew  to 
resale,  and  not  for  the  puxpose  of  his 
farm.  A  commission  of  bankrupt  haying 
issued  against  him  after  September  1825, 
it  was  held  in  an  action  brought  to  try 
the  yalidity  of  the  commission,  that  the 
acts  of  buying  before  that  period  were 
eyidence  to  expUun  the  quality  of  the 
subsequent  acts. 

The  forty-fourth  section  of  the  6  0.  4, 
0.  16,  does  not  entitle  assignees  of  a 
bankrupt,  and  persons  acting  in  their  aid, 
to  double  costs  on  a  yerdict  found  for 
them  in  an  action  for  things  done  in  pur- 
suance of  the  statute.  Worth  and  Another 
y.  Budd,  £.  1  W.  4.  172 

8.  A  debtor  deposited  the  title  deeds  of 
houses  with  his  creditor  as  a  security, 
and  afterwards  executed  an  assignment 
of  his  interest  in  the  houses  to  the  same 
party;  but  this  instrument  was  neyer 
registered,  pursuant  to  the  statute  7  Ann. 
e.  20.  The  debtor  afterwards  became 
bankrupt,  and  the  assignment  of  his 
effects  under  the  commission  was  duly 
registered.  The  assignees  brought  an 
action  against  the  creditor  for  the  rents 


of  the  houses  which  he  had  reoeiyed  firom 
the  time  of  the  assignment  made  to  him 
by  the  bankrupt:  Held,  that  although 
this  instrument  was  yoid,  the  rents,  which 
the  defendant^  being  equitable  mortgagee, 
had  reoeiyed,  could  not  be  taken  out  of  his 
hands  by  yirtue  of  the  registered  assign- 
ment under  the  commission.  Sunnier 
and  Othere,  Aeeigneee  of  Found  w.  Cooper, 
£.  1  W.  4.  228 

4.  In  an  action  for  maliciously  suing  out  a 
conmiission  of  bankrupt,  it  must  be 
ayerred  and  proyed  that  the  commission 
was  superseded  before  the  commencement 
of  the  action:  and  if  this  fact  be  not 
proyed,  the  plaintiff  ought  to  be  nonsuited, 
though  it  was  not  ayerred  in  the  declara- 
tion, and  though  the  defendant,  who 
might  haye  demurred  for  the  omission, 
had  not  done  so.  Whitworth  y.  ffaU, 
T.  1  W.  4.  696 

6.  By  indenture  of  demise,  reciting  that  the 
lessee  had  purchased  certain  fixtures  on 
the  premises,  on  condition  of  their  being 
repurchased  as  after  mentioned,  it  was 
agreed  between  the  lessor  and  lessee,  and 
the  lessor  coyenanted,  that  on  the  expi- 
ration or  other  sooner  determination  of 
the  term,  he,  the  lessor,  should  and  would 
take  the  fixtures  at  such  price  as  they 
should  be  appraised  at  by  two  competent 
persons,  one  to  be  named  on  each  side. 

The  lessee  became  bankrupt,  and  his 
assignee  declined  the  lease  (which  was 
deliyered  up),  but  he  required  the  fixtures 
to  be  repurchased,  and  brought  an  action 
of  coyenant  against  the  lessor  for  not  ap« 
pointing  an  appraiser:  Held,  that  as  by 
6  O.  4,  c.  16,  s.  75,  the  bankrupt,  on  de- 
liyering  up  the  lease,  was  discharged  from 
all  the  coyenants  on  his  part,  performance 
of  the  coyenant  in  question  could  not  be 
enforced  by  the  assignee  against  the  lessor. 
Keareejfy  Ateignee,  y.  Caretairt  and  Othere, 
T.  1  W.  4.  716 

6.  Assignees  under  6  G.  4,  c.  16,  may  main- 
tain an  action  for  unliquidated  damages 
which  haye  accrued  before  the  bankruptcy 
by  non-performance  of  a  contract.  Wright 
y.  Fairfield  and  Othere,  T.  2  W.  4.        727 

7.  A  defendant  compromised  an  action  foi 
libel,  by  agreeing  to  apologize,  and  pay 
the  plaintiff's  costs.  The  apology  was 
made,  and  a  rule  of  Court  obtained,  or- 
dering the  defendant  to  pay  the  costs, 
amounting  to  671,  On  default  made,  an 
attachment  issued,  and  the  defendant  was 
committed.  While  in  custody  he  became 
bankrupt,  and  obtained  his  certificate  : 

Held,  that  the  sum  named  in  the  rule 
of  Court,  was  a  debt  which  might  haye 
been  proyed  under  the  commission,  and 
that  the  defenduit  was  entiUed  to  be  dis- 
charged out  of  custody.  Rileg  y.  Fume, 
T.  1  W.  4.  779 

BARON  AND  FEME. 
1,  A  married  woman  being  administratrix 


2m2 


il4 


JNVKls 


reodTed  a  ffnm  of  moncjin  tlutt  obsimeter, 
tnd  lent  the  same  to  her  husband,  and 
took  in  retorn  for  it  the  joint  and  seT«ral 
promissory  note  of  her  hnfcband  and  two 
other  persons,  payable  to  her  with  inter- 
est: Held,  that  although  she  could  not 
have  maintained  any  action  upon  the  note 
during  the  lifetime  of  her  husband,  yet 
that  he  haTing  died,  and  it  haying  been 
giTon  for  a  good  consideration,  it  was  a 
diose  in  action  surriying  to  the  wife,  and 
that  she  might  maintain  an  action  upon 
it  against  either  of  the  other  makers  at 
any  time  within  six  years  after  the  death 
of  her  husband,  and  recorer  interest  from 
the  date  of  the  note.  Skhardi  t.  Bieh- 
&rdi,  T.  1  W.  4.  447 

%  Declaration  stated  that  the  plaintiif  had 
supplied  goods  to  Elisabeth  S.  for  the  sum 
of  161,  f  and  in  consideration  of  the  prem- 
ises and  of  the  said  sum  being  unpaid,  E. 
8.  afterwards  promised  to  pay  as  soon  as 
it  was  in  her  power.  Ayermeat,  that 
though  it  was  afterwards  in  her  power, 
•he  refused.  The  proof  was,  that  the  go<Hls 
were  supplied  to  her  while  she  was  a  feme 
eoyerti  Uying  apart  from  her  husband,  and 
that  she,  after  his  death,  promised  to  pay : 
Held,  that  as  the  price  of  the  goods  origi- 
nally constituted  a  debt  from  the  husband, 
and  not  frx>m  the  defendant^  the  ground 
of  the  supposed  moral  obligation  on  which 
the  assumpsit  proceeded  was  not  properly 
set  out  in  the  declaration,  and  tikerafore 
the  plaintiif  could  not  recoyer.  LUtU- 
Mid,  Bxteuirix,  y.  SOue,  M.  2  W.  4.     807 

BASTARD. 
8§B  SnTuntuiT  bt  Bisth. 

BILL  OF  EXCHANGE. 


3  A.,  R.,  and  O.  eanied  on  business  as 
partners,  under  the  firm  of  Ashby  and 
Co.,  from  February  1820  to  May  1824, 
when  0.  retired,  and  the  other  two  part- 
ners agreed  to  liquidate  all  the  debts  due 
fh>m  the  partnership ;  and  they  continued 
the  business  as  partners,  under  the  firm 
of  Ashby  and  Rowland.  In  June  1824 
8.  agreed  to  become  a  member  of  this 
last-mentioned  partnership,  as  from  the 
18th  of  May  preceding,  but  his  name  was 
not  to  be  introduced,  and  the  business  was 
still  carried  on  under  the  names  of  Ashby 
and  Rowland  only. 

In  July  1824,  H.,  being  indebted  to  L., 
drew  a  bill  of  exchange  in  his  fayour  upon 
Ashby  and  Co.,  which  bill  was  accepted 
by  the  partner  R.  in  the  names  of  Ashby 
and  Rowland.  H. ,  the  drawer  of  the  biU, 
liadhaddealingswith  theflrmof  A.,R.,  and 
U.;  but  whether  that  firm  was  indebted  to 
him  when  the  biU  was  drawn  did  not  ap- 
pear, nor  did  it  appear  that  there  had 
Deen  wiy  dealings  between  H.,  the  draw- 
w,  and  A.,  R  and  S.,  after  the  entrance 
ors.  into  the  partnership.  The  name 
oi  B.  was  never  used  or  made  known  to 
^  perswi  dealing  with  the  firm:  Held, 
that  A.,  R.,  and  S.  were  liable  upon 


MB  as  acceptors  lAioydr,  AMf  mni  00^ 
en,  E.  1  W.  4.  2S 

2.  It  is  no  defrttoe  to  an  action  bj  the  payee 
against  the  maker  of  a  promissory  note, 
that  the  payee  had  agreed  to  conyey  sa 
estate  to  the  maker  in  oonsideratiott  of  a 
sum  of  money  then  paid  or  secured  to  be 
paid  to  the  maker  (being  the  sum  me&> 
tioned  in  the  note),  and  of  a  further  nam. 
to  be  paid  at  a  Aitnre  day,  and  tiiat  such 
an  estate  had  neyer  been  oonyeyed.  8^ 
ler  y.  Watlake,  E.  1  W.  4.  156 

8.  A  presentment  of  a  bill  of  exehaage  for 
payment  at  a  house  in  London,  where  it 
is  made  payable,  at  eight  o'dook  in  the 
eyening  of  the  day  when  it  becomes  due, 
is  sufficient  to  charge  the  drawer,  although 
at  that  hour  the  house  be  shut  up,  and  no 
person  there  to  pay  the  MU.  WUimt 
and  Another  y.  «/ad!w,  £.  1  W.  4.  188 

4.  8.  being  indebted  to  a  firm  in  which  he 
was  partner,  gaye  a  note  in  the  name  of 
another  firm  to  which  he  also  belonged, 
in  discharge  of  his  indiyidual  debt    The 
payees  en&rsed  it  oyer,  and  the  endonee 
sued  the  parties  who   appeared  to  be 
makers:  Held,  that  this  note  was  made 
in  fraud  of  S.*s  partner  in  tiie  second  firiBr 
and  could  not  be  enforced  against  him  liy 
the  payees,  and  that,  at  least  under  (heie 
circumstances  of  suspicion,  the  endome 
could  not  recoyer  without  preying  that  he 
took  the  note  for  yalue,  though  no  notice  hid 
been  giyen  him  to  proye  the  consideTation  t 
Held  also,  Pabkb,  J.,  dissentiente,  that 
in  all  cases,  where,  frt>m  defect  of  con- 
sideration, tiie  original  payees  cannot  re* 
coyer  on  the  note  or  bill,  tbe  endorsee,  to 
maintain  an  action  agidnst  the  maker  or 
acceptor,  must  proye  consideration  given 
by  himself  or  a  prior  endorsee,  thon^  he 
may  have  had  no  notice  that  such  proof 
will  be  called  for.    Heath  y.  Sanaom  md 
Evans,  E.  1  W.  4.  S91 

6.  In  an  action  by  the  payee  against  the  to 
oeptor  of  a  bill  of  exchange  dnwn  lor 
the  balance  of  purchase-money  of  srtifliM 
bought  at  a  sale,  it  is  no  defence  that  two 
months  after  deliyery  of  the  goods  to  tht 
yendee,  the  vendor  forcibly  retook  posseei- 
sion  of  them ;  for  the  yendee  cannot  trest 
that  act  as  a  rescinding  of  the  oontrMt, 
but  must  bring  trespass.  Sl^kau  y. 
WUkineon  and  Another,  E.  1  W.  4.      820 

6.  A  promissory  note  payable  to  the  besrer 
made  in  England,  is  by  the  statute  8  ft  4 
Ann.  c.  9,  transferable  by  delivery  in  a 
foreign  country.  De  la  ChaumetU  v.  Tki 
Bank  of  England,  E.  1  W.  4.  885 

7.   iSSMBABOir  AKD  FlHB,  1. 

8.  A  bill  drawn  in  Ireland  upon  a  penottin 
En^and,  is  not  an  inland  bill,  and  nsj 
therefore  be  accepted  vrithout  writing  on 
such  bill,  notwithstanding  the  stat  1  ft  8 
Q.  4,  c.  78,  s.  2. 

But  that  section  (as  weB  as  9  0.  4,  e. 
24,  s.  8)  applies  to  bills  drawn  in  Ireland 
upon  persons  there.  Mahtmeg  v.  AtUin, 
T.  1  W.  4.  478 

9.  A  haying  giyen  bis  danghtar  on  her  a■^ 
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ri«ge  the  stoek  of  a  pnblio-Iioiue,  unoant- 
ing  in  yalne  to  1200i.,  she  and  her  hneband 
Bgned  the  following  insiniment:  "On 
demand,  we  promiee  to  pay  to  A.  or  hie 
order  12002.,  for  value  received  in  stock, 
fte.,  this  being  intended  to  stand  against 
me,  H.  (the  daughter)  as  a  set-ofT  for 
that  sum  left  me  in  m j  father's  will  above 
mj  sister  Ann's  share:"  Held,  that  this 
was  not  a  promissory  note.  Clarke  v.  P«r- 
ahal,  T.  1  W.  4.  660 

10.  Defendant,  in  discharge  of  a  debt  to 
plaintiff,  endorsed  bills  to  him,  which  had 
been  drawn  and  endorsed  to  the  defendant 
by  parties  in  France,  but  were  accepted 
}^  a  person  in  this  country,  and  payable 
aft  a  banker's  here.  Plaintiff  endorsed 
them  over.  On  their  being  presented  for 
payment,  the  banker's  derk  inadvertently 
oancelled  the  acceptances,  but  immedi- 
ately wrote  opposite  to  them,  **  cancelled 
by  mistake ;"  and  the  bills  were  not  how- 
ever paid,  there  being  no  effects.  The 
holders  then  presented  them  at  a  house 
to  which  they  were  addressed  in  case  of 
need,  but  that  house  reftised  payment  in 
oonsequenee  of  the  cancelling;  they  would 
ctherwise  have  honoured  Uiem.  A  re- 
4Coeptaace  was  obtained  from  the  ac- 
ceptor, but  he  did  not  pay  the  bills.  The 
plaintiff  then  took  them  up  and  returned 
them,  regularly  protested,  to  the  defen- 
dant, who  appUed  to  the  prior  endorsers 
for  payment,  but  they  refiised. 

The  defendant,  who  resided  abroad, 
«lted  the  drawers,  the  intermediate  en- 
dorsers, and  the  plaintiff,  before  the  tribu- 
nal of  commerce  at  Lyons,  for  the  purpose 
of  obtaining  a  guarantee  for  liimself 
•gainst  liability  on  the  bills.  That  court 
a4)udged  him  and  the  other  parties,  except 
the  plaintiff,  discharged  fh>m  liability,  and 
decreed  that  the  bills  should  remain  to 
the  plaintiff's  debit  The  plaintiff  then 
earned  the  cause  to  a  court  of  appeal  in 
France,  which  confirmed  this  decree,  as- 
sgning  as  a  reason  that  the  cancelling  of 
the  acceptances  operated  as  a  suspension 
of  legal  remedies  against  the  acceptor, 
and  was  equivalent  to  a  delay  granted  him 
by  the  holders,  with  whom  the  plaintiff 
was  identified,  and,  consequently,  that  the 
other  parties  to  the  bills  were  discharge 

Held,  that  the  French  courts  had  mis- 
taken the  law  of  England  as  to  the  effect 
of  the  cancellation;  and,  therefore,  that 
the  defendant  was  still  liable  at  the  plain- 
tiff's suit  for  the  debt  in  respect  of  which 
the  bills  were  given,  notwithstanding  the 
deeree.    lf4fveUi  v.  Boan,  T.  1  W.  4.    767 

BISHOP. 
See  Mamdakus,  2. 

BOND. 
See  PiXADiKOs,  6.  Lour,  2. 

BBIBERT. 
See  Cbimiral  IiiroMiATioVy  it 


BRIDQB. 

By  the  statute  48  G.  8,  c.  69,  s.  6,  no  bridge 
thereafter  to  be  erected  or  built,  iq  to  be 
repairable  at  the  expense  of  the  county, 
uxuess  erected  under  the  direction  of  the 
county  surveyor,  &c.  This  applies  only 
to  bridges  newly  built,  not  to  a  bridge 
merely  widened  or  repaired  since  the  pass- 
ing of  the  statute.  Trustees  under  a 
turnpike  act  having  built  a  bridge  across 
a  stream,  where  a  culvert  would  have  been 
sufficient,  but  a  bridge  is  better  for  the 
public,  the  county  cannot  refuse  to  re- 
pair such  bridge  on  the  ground  that  it  was 
not  absolutely  necessary.  The  King  v.  The 
InhabiUnUt  (^  Lancashire^  M.  2  W.  4.    818 

BROKER. 
See  EviDXHOB,  18. 

BULLION. 
See  Mbtals. 

BY-LAWS. 
See  Go&POBATiOH,  2. 

CANCELLATION  OF  ACCEPTANCE  BT 
inSTAKB. 

See  Bill  or  Exchavoi,  10. 

CANAL  ACT. 
See  Toll,  2. 

CANAL  COMPANY. 
See  PooB  Rats,  1.    Tbbspass,  6. 

CA.  SA. 
See  Peacticb,  9. 

CERTIFICATE. 
See  SnrTLBinirT  bt  Appkxiiticxship,  8. 

By  the  general  highway  act  18  G.  8,  c.  78, 
s.  64,  the  Court  before  which  any  indict- 
ment for  non-repair  of  a  road  is  tried, 
may  award  costs  to  the  prosecutor  if  the 
defence  appear  to  have  been  frivolous,  or 
to  the  defendant,  if  it  appear  that  the 
prosecution  was  vexatious.  This  section 
applies  only  to  cases  tried  in  the  ordinary 
course;  and  where,  on  an  indictment 
removed  by  the  defendant  by  certiorari^ 
the  Court  above  had  ordered  a  new  trial, 
and  the  proeecutor't  costs  of  both  trials  to 
abide  the  event;  it  was  held  that  this 
special  rule  took  away  the  authority  given 
by  the  statute,  and  that  the  Judge  could 
not  certify  in  favour  of  the  defendant  The 
King  v.  The  Inhabitant*  of  Scdwich,  E.  1 
W.  4.  186 

CERTIFICATE  OF  ORDINATION. 

See  EviDaHOx,  18. 

CERTIORARL 

Rated  inhabitants  of  a  parish,  who  were 
prevented  by  rioters  from  entering  the 
vestry  room  to  attend  a  meeting  called 
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for  the  pnrpose  of  imposing  «  ehnroli- 
rftte,  and  who  aftenrardB  prosecuted  the 
offenders,  are  parties  grieved  within  the 
medning  of  the  statute  6  W.  &  M.  o.  11, 
8.  8,  and,  therefore,  entitled  to  costs  on 
eouTiction  of  the  defendants  after  removal 
•f  the  case  by  certiorari.  The  King  on 
ihe  Jhrotecution  of  JBubbaek  and  Otkerg  ▼. 
Thomkin*  and  Othera,  E.  1  W.  4.  287 

CHARITABLE  USE. 
See  Dud,  1. 

CHATTEL  INTEREST. 
See  Dbtisb,  2. 

CHOSE  IN  ACTION. 
See  Babok  axd  Fbmb,  1.    Ezsottob,  1. 

CHURCH  RATE. 
See  Rats,  2. 

CHURCHWARDEN. 
See  Cdstom,  1. 

COACH  PROPRIETOR. 

In  an  action  agunst  a  coach  proprietor  for 
negligence,  it  appeared  that  the  coach 
travelled  from  the  county  of  0.  to  the 
county  of  W. ;  that  the  plaintiff  became 
an  outside  passenger  for  liire ;  that  there 
was  luggage  on  Uie  roof  of  the  coach, 
and  no  iron  railing  between  the  luggage 
and  the  passengers ;  and  that  the  plain- 
tiif,  being  seat^  with  her  back  to  the 
luggftgOi  was,  by  a  sudden  jolt,  thrown 
ftrom  the  coach,  and  her  leg  was  thereby 
broken  in  the  county  of  0.,  where  she 
remained  some  time  to  be  cured;  but 
before  she  was  ftilly  recovered  she  re- 
moved to  the  county  of  W.,  where  Airther 
medical  attendance  became  necessary, 
and  expense  was  consequently  incurred. 
The  learned  Judge  directed  Uie  jury  to 
find  for  the  plaintiff,  if  they  were  of 
opinion  that  the  iigury  sustained  was 
occasioned  by  the  negligence  of  the  de- 
fenduiL  The  jury  found  for  the  plain- 
tiff: and  stated  that  they  so  found  on 
account  of  the  improper  construction  of 
the  coach,  and  of  the  luggage  being  on 
the  seat :  Held,  that  the  case  was  properly 
fubmitted  to  the  jury,  and  that  the  facta 
found  specially  by  them  amounted  to 
negligence  in  the  defendant : 

Held  also,  that  the  inconvenience  suf- 
Hsred,  and  expense  incurred,  by  the 
plaintiff  in  the  county  of  W.,  was  mtUerial 
evidence  of  a  matter  in  ittue  arising  there, 
within  the  meaning  of  the  undertaking 
given  by  the  plaintiff,  in  answer  to  a 
motion  to  change  the  venue.  Curtie  and 
Wife  V.  Drinkwater,  E.  1  W.  4.  169 

COAL  MINES. 
See  Poom  Ratb,  2. 


COMMENCEMENT  OF  ACTIOK. 
See  EviDBiicn,  14. 

COMPENSATION. 
See  HmrauLroBD  Mammmt  Coxpavt. 

COMPOSITION. 

1.  A  debtor  being  unable  to  meet  the  de- 
mands of  his  creditors,  they  ngned  an 
agreement  (which  was  assented  to  by  tbe 
debtor)  to  accept  payment  by  his  cove- 
nanting to  pay  two-thirds  of  his  aannil 
income  to  a  trustee  of  their  nominatioii, 
and  give  a  wairant  of  attorney  as  a  eol- 
latex«l  security.  The  creditors  never 
nominated  a  trustee,  and  the  agreement 
was  not  acted  upon,  and  one  of  the 
creditors  brought  an  action  against  the 
debtor  for  his  demand.  The  debtor 
appeared  to  have  been  always  willing  to 
perform  his  part  of  the  engagement: 
Held,  that  the  agreement,  though  not 
properly  an  accord  and  satisfaction,  wss 
still  a  good  defence  on  the  general  issae, 
as  it  constituted  a  valid  new  contract 
between  the  creditors  and  the  debtor, 
capable  of  being  immediately  enforced, 
and  the  consideration  for  which  to  each 
creditor  was  the  forbearance  of  the  rest; 
and  as  there  appeared  no  failure  of  per- 
formance on  the  part  of  the  debtor.  Oooi 
V.  Ckeeeman,  B.  1  W.  4.  828 

2.  B.  and  C.  being  jointly  indebted  to  A., 
the  latter  sued  B.  alone.  He  remon- 
strated upon  the  hardship  of  the  case, 
alluded  to  cironmstanoes  which  would 
probably  reduce  the  plaintiff's  demand 
if  he  guned  a  verdict,  and  proposed  to 
put  an  end  to  the  action  by  paying  part 
of  the  debt^  and  the  costs  of  suit  This 
was  agreed  to,  and  a  receipt  given  for 
tiie  sum  paid,  which  was  stated  to  be  for 
debt  and  costs  tin  tMat  action.  A.  after- 
wards sued  C. :  Held,  that  the  composi- 
tion above  mentioned  did  not  operate  is  a 
discharge  of  the  whole  debt,  but  onlj  to 
relieve  B.,  and  therefore,  it  was  no  de- 
fence for  C.  WaUere  v.  Smith,  M.  2  W. 
4.  889 

CONDITION  PRECEDENT. 

See  Ao&umMT,  1. 

CONSIGNOR  AND  CONSIGNEE. 

B.,  a  merchant  in  England,  in  Jane  ssd 
July  1880,  sent  orders  for  the  porcbsse 
of  com,  to  the  plaintiffs,  in  Russia,  de- 
siring them  to  draw  upon  H.  and  Co.,  in 
London,  for  the  amount,  and  he  chartered 
a  ship  belonging  to  the  defendants,  and 
sent  it  to  Russia  to  be  freighted.  On  the 
28th  of  July  B.  wrote  a  letter,  cancelling 
the  orders  he  had  given.  Upon  the  8th 
of  August  1880  the  plaintiffs  informed  B. 
that  they  had  purchased  a  caifo  for  the 
ship,  and  should  despatch  it  as  soon  as  pos- 
sible, addressed  to  H.  and  Co.,  LondoB, 
expresilDg  a  hope  that  he  would  apprors 
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cf  what  they  had  done,  notwithstanding 
hifl  last-mentioned  communication.  The 
eargo  was  afterwards  shipped,  and  the 
plaintiffs  hj  letter  informed  B.  that  thej 
had  shipped  it  on  his  account,  and  that  they 
had  forwarded  an  endorsed  bill  of  lading 
to  H.  and  Co.,  drawing  upon  them  for 
part  of  the  price,  and  upon  him  (B.)  for 
the  residue ;  and  they  enclosed  an  unen- 
dorsed bill  of  lading  fo  B.  and  an  invoice 
of  the  wheat,  in  which  it  was  stated  to 
be  bought  for  his  order  and  on  his  ao- 
oount.  The  bills  of  exchange  enclosed 
in  thia  letter  were  dishonoured,  where- 
upon the  plaintiff's  agent  in  London 
delivered  the  endorsed  bill  of  lading  to 
H.  and  Co.  On  the  2d  of  October  B. 
confirmed  the  revocation  of  his  order, 
and  on  the  24th  of  November  the  agent 
of  the  plaintiffs  in  England  gave  notice 
to  the  agent  of  B.  that  he  should  retain 
the  whole  of  the  wheat  for  the  plaintiffs. 
B.  afterwards  became  desirous  of  having 
the  wheat,  and  the  master  of  the  vessel 
in  which  the  wheat  was  shipped,  de- 
livered it  to  B.'s  orders,  and  not  to  H. 
and  Co.,  pursuant  to  the  bill  of  lading. 

In  an  action  brought  against  the  ship- 
owners for  not  delivering  pursuant  to  the 
plaintiffs'  orders  it  was  contended,  that  the 
plaintiffs  were  entitled  to  recover  nominal 
damages  only,  because  the  property  in 
the  wheat  had  actually  vested  in  B.  by 
the  shipment:  Held,  however,  that  the 
property  did  not  vest  in  B.  absolutely 
upon  the  shipment,  but  only  subject  to  a 
condition,  that  the  bills  were  accepted, 
and  that  in  default  of  acceptance,  it  never 
did  vest  in  him ;  and  that  the  plaintiffs, 
therefore,  were  entitled  to  recover  the 
value  of  the  wheat  at  the  time  when  it 
was  delivered  to  B.'s  order.  Brandt  and 
Another  v.  Bowlhy  and  Another,  M.  2  W. 
4.  932 

CONTEMPT. 
Bee  Cou&T  or  Rbqvbsts,  2. 

CONTINUANCES. 

See  PsocBDiKDO,  1.    Statuts  or  Limita- 
tions, 1. 

CONVEYANCE.    . 
See  Bbxd,  1.    Stamp,  3. 

CONVICTION. 
See  PnooBPBNDO,  1. 

COPYHOLD 

See  Bbyisb,  8.    Stamp,  8. 

1.  A  copyhold  estate  was  vested  in  fourteen 
trustees,  by  .a  decree  of  the  Court  of 
Chancery,  made  in  a  suit  to  which  the 
lord  of  the  manor  and  the  trustees  for 
the  time  being  were  parties,  it  was  or- 
dered, that  when  at  any  time  the  number 
of  the  trustees  should  be  reduced  to  five, 
the  lord  should,  with  the  approbation  of 
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a  Master  in  Chancery,  nominate  nine 
others  to  be  added  to  the  five,  to  whose 
use  a  new  surrender  should  be  made,  and 
that  the  lord  should  admit  them  on 
paying  a  reasonable  fine.  The  annual 
value  of  the  estate  was  1000^. : 

Held,  that  5657Z.  19«.  was  an  unreason* 
able  fine  on  the  admission  of  fourteen 
trustees;  and  that  the  proper  mode  of 
assessing  the  fine  was  to  take,  for  the 
first  life,  two  years'  improved  value ;  for 
the  second  life,  one  half  of  the  sum 
taken  for  the  first;  and  for  the  third  life, 
one  half  of  the  sum  taken  for  the  second ; 
and  so  on.     WiUony.  HoarCy  £.  1  W.  4. 

350 
2.  In  copyhold  lands,  although  the  property 
in  mines  be  in  the  lord,  the  posses- 
sion of  them  is  in  the  tenant.  The 
latter,  therefore,  may  maintain  trespass 
against  the  owner  of  an  adjoining  col- 
liery, for  breaking  and  entering  the 
subsoil  and  taking  coal  therein,  although 
no  trespass  be  committed  on  the  surface. 
Lewie  v.  Branthwaite;  £.  1  W.  4.         487 

CORPORATION. 

1.  The  Court  will  not  grant  an  application 
by  members  of  a  corporate  body,  for  a 
mandamus  to  inspect  the  documents  of 
the  corporation,  unless  it  be  shown  that 
such  inspection  is  necessary  with  refer- 
ence to  some  specific  dispute  or  question 
depending,  in  which  the  parties  applying 
are  interested;  and  the  inspection  will 
then  only  be  granted  to  such  extent  as 
may  be  necessary  for  the  particular  occa- 
sion. 

Where  members  of  a  corporation, 
merely  alleging  grounds  on  which  they 
believed  that  its  affairs  were  improperly 
conducted,  and  the  officers  unduly  chosen, 
and  complaining  of  misgovemment  in 
some  particular  instances  not  affecting 
the  parties  themselves,  or  any  matter 
then  in  dispute,  applied  for  a  mandamus 
to  the  master  and  wardens  to  allow  them 
to  inspect  and  take  copies  of  all  records, 
books,  and  muniments  in  the  possession 
of  the  master  and  wardens,  belonging  to 
the  company  or  relating  to  its  affairs,  the 
Court  discharged  the  rule  with  costs. 
The  King  v.  The  Master  and  Wardens  of 
the  Merchant  Tailor^  Company,  E.  1  W. 
4.  115 

2.  Guardians  and  directors  of  the  poor 
were  incorporated  by  statute,  and  were 
thereby  ordered  to  hold  certain  courts 
and  meetings,  at  which  any  rate  payer 
might  object  to  their  proceedings  or 
accounts,  and  such  objection  shoiUd  be 
taken  into  consideration;  and  if  the 
matter  could  not  at  that  time  be  settled 
to  the  satisfaction  of  the  complaining 
party,  it  should  be  adjourned  to  the  next 
court,  to  be  there  finally  heard  and  deter- 
mined. 

A  subsequent  clause  provided,  that  any 


418 


iin)U. 


penon  aggrierttd  bj  tnything  done  in 
ponoance  of  the  act,  tmd  for  tokieh  no 
parUeular  method  of  reUtf  wot  already 
appomUdf  might  appeal  to  the  qnartcr 
aessions  to  be  holden  within /our  eaUndar 
morUhM  next  after  the  cauee  of  eon^Mnt 
shotdd  have  ttriten, 

A  rate  payer  appealed  to  the  Besdona 
againat  an  order  of  the  directors  for 
the  payment  of  Bnma  due  on  annuities, 
Imd  as  interest  on  loans.  The  order  had 
been  made  less  than  four  months  back, 
but  the  debts  had  not  been  incurred,  nor 
the  annuities  granted  within  four  months: 
Held,  that  the  appeal  was  not  barred  by 
the  first-mentioned  clause  of  the  act,  atod 
that  the  cause  of  complaint  had  arisen 
within  four  months.  i%e  Kmg  ▼.  The 
Juetieee  of  Salop,  £.  1  W.  4.  146 

%  The  common  council  of  the  city  of  Lon- 
don haye  by  custom  a  right  to  make  ordi- 
nances for  regulating  carts  worked  within 
the  city  for  hire,  restraining  their  num- 
ber, licensing  them,  and  regulating  the 
manner  in  which  they  sliall  be  licensed. 
A  by-law  was  made  in  common  council, 
that  420  of  such  carts,  and  no  more, 
ihould  by  the  preddent  and  goyemors  of 
Christ's  Hospital,  be  allowed  or  licensed 
to  work  for  hire  within  the  city ; 

Held,  that  such  by-law  was  supported 
1^  the  custom ;  and  that  the  discretionary 
power  of  licensing  was  rightly  and  ex 
necessitate  delegated  by  the  oommon 
Qonneil  to  a  smaller  body.  And  (on 
motion  for  a  procedendo,  after  return  to 
a  habeas  corpus,  obtained  by  a  party 
sued  on  the  by-law,  this  Court  refused  to 
inquire  whether  or  not  the  number  of  420 
was  reasonable.  Sir  Jamea  Shaw,  Bart,,  y. 
Pope,  T.  1  W.  4.  466 

4  By  charter,  the  company  of  Patten 
makers  were  made  a  corporation,  haying 
a  master,  two  wardens,  and  tweWe  assist- 
ants, and  the  eom/Mmy  were  to  elect  yearly 
one  of  the  two  wardens  to  be  master. 

By  a  by-law  afterwards  nufde  and 
agreed  to  by  the  whole  company,  the 
master  was  from  thenceforth  to  be  elected 
by  the  master,  wardens,  and  assistants 
for  the  time  being  in  a  particular  mode 
(not  prescribed  by  the  charter)  out  of 
two  or  three  meet  and  snjficient  persons, 
being  of  the  number  of  the  matter, 
wardens,  and  aaeieiante,  and  selected  by 
the  master  and  wardens.  In  case  of  an 
equality  of  yoices  the  master  was  to  have 
a  double  yote:  Held,  that  the  by-law 
was  bad,  because  it  extended  the  number 
of  persons  eligible  by  the  charter  to  the 
office  of  master:  and  fper  Parks,  J.) 
semble  that  it  was  also  bad  because  the 
election  was  required  to  be  in  a  particular 
mode  not  prescribed  or  sanctioned  by  the 
eharter.  The  Kmgy.  Bumetead,  T.  1  W. 
4.  699 

6b  By  an  act,  42  G.  8,  c.  66,  for  enlarging 
the  poor-hooae  of  the  pariah  ^  (Latham, 


oertun  persons  therein  named  and  flheir 
successors,  were  appointed  guardians  of 
the  poor  in  C,  and  tmsteea  for  puttiBg 
the  act  in  execution ;  and  in  order  that 
there  might  be  an  impartial  aoccewion  of 
guardians  and  to  keep  up  the  specified 
number,  it  was  proyided,  ^at  (right  should 
go  out  of  office  yearly,  and  that  the 
parishioners  should  re-elect  tiie  same 
persons,  or  other  inhabitants  of  the 
parish  in  their  stead.  By  other  seeiioiis 
the  g^uardians  were  empowered  to  ruse 
money  by  mortgage  or  grant  of  annuitj, 
to  purchase  land,  and  to  take  a  conyej- 
ance  to  themselyes  and  thor  etteeemon: 
and  they  were  to  sue  and  be  sued  in  tke 
name  of  their  treasurer  for  the  time 
being,  who  was  to  be  reimbursed  by  the 
guai^ans  all  costs  and  damages  to  which 
he  should  be  put  as  plaintiff  or  defeodant 
in  such  action. 

A.  was  treasurer  to  the  said  guanfiaas 
under  the  proyisions  of  the  act  tmm  1805 
tm  1811,  and  ttom  1811  to  1828. 

By  a  decree  of  the  Court  of  Chancoy 
in  1808,  the  parish  of  C.  was  adjudged 
to  be  entitled  in  respect  of  sueb  part  of 
it  as  was  within  the  city  of  Rochester,  to 
two  thirty-second  parts  of  certain  reye> 
nues  bequeathed  for  the  use  of  the  poor 
of  that  city,  and  a  sum  of  11161.  was 
paid  oyer  to  A.  as  such  treasurer,  on  that 
account.     That  sum  he,  by  order  of  the 
X  then  guardians,  paid  oyer  to  them  in  1822, 
and  they  applied  it  to  the  use  of  the  poor 
of  the  whole  parish.     On  the  petitioa  of 
the  inhabitants  of  that  part  of  the  parish 
which  was  within  the  city  of  Rochester, 
the  plaintiff,  after  he  ce^ed  to  be  trea^ 
surer,   was    ordered    by   the   Court  of 
Chancery  to  pay  the  aboye-mentioned  son 
which  he  had  receiyed  as  treasorer,  into 
Court,  in  order  that  it  might  be  applied 
to  the  exclusiye  use  of  Chatham  intn. 
He  accordingly   paid  the  amonnt,  and 
brought  an  action  againt  the  guardians  to 
recoyer  it : 

Held,  that  the  guardians  were,  for  the 
purposes  of  suing  or  being  sued,  in  the 
nature  of  a  corporation,  and  that  A  vas 
entitled  to  recoyer  in  an  action  against 
the  now  treasurer  the  sum  paid  bj  him 
into  the  Court  of  Chancery,  as  money 
paid  to  the  use  of  the  guardians.  J^rtf^ 
Gent,,  One,  ^c,  y.  Gurr,  M.  2  W  4.  838 

COSTS. 

See  Bahkbitpt,  2, 7.  Cibtioiubi,  1.  High- 
way Act,  1.   Mandamus,  8.   Peacticb,  7. 

1.  Trespass  for  breaking  and  entering  the 
plaintiff's  close,  and  treading  down  the 
grass,  &c.  Plea,  first,  not  gaHtj; 
secondly,  a  right  of  way.  Replication, 
Joined  issue  on  plea  of  not  guilty,  trayened 
the  right  of  way,  and  also  new  aarigned, 
that  the  plaintiff  committed  the  trespaoi 
on  other  and  different  occamona,  aad  f« 
other  and  diffeient  puxpoaes  than  thoM 
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mentioned  in  that  plea.  The  defendant 
joined  issne  on  the  Tight  of  way,  and 
BoiFered  judgment  by  default,  as  to  the 
new  assignment.  The  jury  having  found 
a  Terdiot  for  the  defendants  on  the  issue 
on  the  special  plea,  and  assessed  the 
plaintiff's  damages  at  1«.  on  the  new 
ftSDgnmeilt:  Held,  that  the  defendants, 
not  having  withdrawn  the  general  issue, 
were  not  entitled  to  the  general  costs  of 
the  trial.  BroeuBfent  T.  Skaw  and  Othertf 
M.  2  W.  4.  940 

2.  The  sUtute  12  Car.  2,  st  2,  c.  2,  s.  10, 
giving  double  costs  on  aflirmanoe  of  a 
judgment  upon  writ  of  error,  was  held 
not  to  apply  where  the  party  about  to 
sue  out  such  writ  had,  in  order  to  avoid 
ezeeution,  paid  the  damages  and  eosts  to 
the  opposite  attorney,  with  a  notice  to 
retain  them  in  his  hands;  and  the 
attorney  had  deposited  the  sum  in  a  bank 
where  it  produced  interest.  Wrtffht  v. 
JMrfOd  and  Otken,  M.  2  W.  4.  969 

COURT  OF  DELSOATBS. 

On  an  appeal  to  His  Msjesty's  Court  of 
Delegates  against  a  decree  of  the  Preroga- 
tive Court,  a  commission  issued  to  certain 
persons  to  hear  and  determine  such  ap- 
peal ;  and  it  was  commanded,  that  in  acts 
to  be  done  in  the  said  appeal  before  giv- 
ing a  definite  sentence  therein,  two  at 
least  of  the  delegates,  but  in  the  pro- 
nouncing a  definite  sentence  therein,  three 
at  least,  should  be  present  and  consent- 
ing, as  well  in  the  appeal  as  in  matters 
of  attentates,  &c.,  done  since,  and  in 
prejudice  thereof,   and  likewise  in  the 

Srindpal  cause,  together  with  its  ind- 
ents, emergents,  dependents,  and  things 
enjoined  and  connected  thereto  whatso- 
ever. The  appellant  was  condemned  in 
costs,  and  two  monitions  were  successively 
decreed,  the  first  by  three,  the  second  by 
two  only,  of  the  delegates,  to  enforce 
judgment.  These  being  disobeyed,  three 
of  the  delegates  pronounced  the  appel- 
lant in  contempt  for  non-payment  of 
costs,  after  which  a  significavit,  pursuant 
to  58  Q.  8,  0. 127,  s.  1,  was  issued  by  two 
01^  of  the  delegates. 

The  Court  held  the  significavit  to  be 
void,  and  quashed  the  writ  de  contumace 

tpiendo  issued  in  pursuance  of  it.  The 
V.  Blake,  £.  1  W.  4.  189 


COURT  OF  REQUESTS. 

L  Plaintiff  had  a  demand  on  defendant 
for  9/L,  and  owed  defendant  2H.  on  a 
promissory  note.  They  agreed  to  set  off 
the  smaller  sum  against  the  larger.  De- 
fendant afterwards  sued  plaintiff  on  the 
note  In  the  Spalding  court  of  requests 
for  bL  (the  highest  sum  demandable 
there),  and  recovered:  Held,  that  defend- 
ant had  not  thereby  waived  .the  agree- 
ment^ and  become  liable  again  for  the  9/L, 
aiamfji  the  rwcrmj  was  £  respect  of  th^  | 


whole  debt  on  the  note,  and  the  local 
court  could  not  take  cognisance  of  the 
balance  of  an  account.  Penney  v.  Squier, 
E.  1  W.  4.  142 

2.  In  an  action  of  trespass  against  commis- 
sioners of  a  court  of  requests  and  their 
officer  for  taking  goods,  the  defendants 
justified,  alleging,  that  at  the  court  holden 
by  them  pursuant  to  statute,  the  plaintiff 
committed  a  contempt,  and  thereupon  the 
defendants  who  were  oommissioners  im- 
posed a  fine  upon  him,  and  issued  their 
warrant  to  the  other  defendant,  the  offi* 
cer,  to  levy  it,  by  virtue  of  which  he 
seised,  &c.  It  was  proved  that  the  com- 
missioners were  acting  in  their  jurisdic- 
tion, that  a  conviction  and  warrant  pro- 
duced were  signed  by  them,  and  that  the 
other  defendant  was  their  officer ;  and  in 
proof  of  the  contempt  and  proceedings 
thereupon,  the  conviction  of  the  plaintiff, 
and  the  warrant  to  levy  the  fine  were  put 
in :  Held,  that  although  the  pleas  stated 
as  a  substantive  fact  that  the  plaintiff  had 
been  guilty  of  a  contempt,  and  not 
merely  that  he  had  been  convicted,  the 
fact  of  contempt  could  not  be  inquired 
into;  for  the  allegation  of  it  might  be 
rejected  as  unnecessary,  and  the  convio- 
tion  and  warrant  were  pleaded,  and  these, 
appearing  to  have  issued  from  a  compe- 
tent jurisdiction,  were  oonclusive  of  the 
facts  stated  in  them. 

The  act  empowered  the  commissioners 
to  fine  any  person  who  should  contempt- 
uously and  wilfully  insult  or  abuse  them. 
One  of  the  pleas  stated,  that  the  plaintiff 
contemptuously,  &c.,  insulted  the  com- 
missioners by  accusing  them  of  iigustice ; 
the  conviction  stated  Uiis  in  similar  terms, 
but  added,  **  and  by  calling  Mr.  Q.  S., 
who  was  then  attending  in  the  court,  an 
infamous  liar:'*  Held,  no  variance,  as  the 
latter  statement  might  be  rejected. 

The  statute  provided,  that  it  should  be 
lawful  for  the  seijeant,  by  order  of  the 
court,  to  apprehend  the  person  gpiilty  of 
contempt,  and  that  the  court  should  then 
proceed  to  fine,  &c.  The  conviction 
merely  stated  that  the  plaintiff  was  ap- 
prehended; but  it  appearing  by  the 
narrative  that  the  apprehension  must 
have  been  in  presence  of  the  commission- 
ers, who  afterwards  proceeded  to  fine: 
Held,  that  their  order  might  be  inferred. 

The  court  was,  by  the  statute,  to  be 
holden  only  on  Tuesdays.  The  warrant 
was  headed  as  if  made  at  a  court  holden 
on  that  day,  when  the  fine  was  in  fact 
impCsed ;  but  it  purported  to  be  signed 
and  sealed  on  the  next  day:  Held,  no 
objection.  AWidge  v.  ffainea  and  teveral 
Othert,  E.  1  W.  4.  896 

COVENANT. 

See  Bahksxtpt,  5. 

1.  By  indenture,  in  the  form,  and  contain* 
ing  the  usual  coveMUtfl^  of  a  lease,  A. 
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demisea  premises  to  B.,  and  B.  «nd  C. 
coTenanted  to  pay  the  rent;  but  C.  was 
not  otherwise  referred  to  in  the  instm- 
ment  In  an  action  against  C,  on  a 
covenant  to  pay  rent :  Held,  that  the  in- 
denture was  available  against  him,  though 
stamped  as  a  lease  onlj,  and  that  a  deed 
stamp  was  unnecessary.  Price  ▼.  Thomas, 
E.  1  W.  4.  218 

2.  Defendant,  by  a  settlement  made  on  his 
marriage,  couTeyed  estates  upon  certain 
trusts,  and  covenanted  with  the  trustees 
to  pay  off  encumbrances  on  the  estates, 
to  the  amount  of  19,000/.  within  a  year : 
Held,  that  on  his  failing  to  do  so,  the 
trustees  were  entitled  to  recover  the 
whole  19,000^  in  an  action  of  covenant, 
though  no  special  damage  was  laid  or 
proved;  and  an  inquisition,  on  which 
nominal  damages  had  been  given,  was  set 
aside,  and  a  new  writ  of  inquiir  awarded. 
Lethbrid^e  v.  MyUon,  T.  1  W.  4.  772 

8.  By  an  indenture  between  A.  and  B.  and 
his  wife,  and  C,  of  one  part,  and  D.  and 

B.  and  the  same  0.,  of  another  part,  it 
was  recited,  that  F.,  also  party  to  the 
deed,  had  requested  to  have  a  certain 
farm  given  up  to  him,  in  whidi  B.'s  wife 
was  interested,  he,  F.,  giving  sureties, 
namely,  the  said  D.,  E.,  and  C,  for  pay- 
ment of  an  annuity  to  B.'s  wife;  and  it 
was  thereupon  witnessed  that,  in  con- 
sideration of  the  covenants  thereinafter 
entered  into  by  A.,  B.  and  his  wife,  and 

C.  and  of  10«.,  the  said  D.,  B.,  and  C, 
and  each  and  every  of  them,  covenanted 
with  A.,  B.  and  his  wife  and  C.  to  pay 
the  annuity.  There  followed  covenants 
by  A.,  B.  for  himself  and  his  wife,  and 
C,  severally,  for  quiet  eigoyment,  and 
for  executing  an  assignment  to  F.  when 
required.  The  deed  was  signed  and  sealed 
by  D.,  E.,  and  C,  and  by  F.,  but  not  by 
A.  or  B.  In  an  action  brought  by  A. 
and  B.  after  the  death  of  C.  for  breach  of 
the  covenant  to  pay  the  annuity :  Held, 
first,  that  the  omission  of  A.  and  B.  to 
execute  the  deed  did  not  disable  them 
ftom  suing  upon  it;  that  such  omission 
did  not  amount  to  a  total  failure  of  con- 
sideration for  the  covenant  sued  upon 
(supposing  such  total  failure  to  be  an 
answer  to  the  action),  and  that  the  cove- 
nant to  pay  the  annuity,  and  those  for 
quiet  eigoyment  and  for  assigning,  were 
not  mutual  and  dependent 

Secondly,  that  at  least  after  C.'s  death, 

A.  and  B.  might  sue  D.'s  executors  (D. 
and  E.  being  also  dead)  for  non-payment 
of  the  annuity,  though  the  covenant  for 
such  payment  was  entered  into  both  by 

B.  and  to  C.  Jiou  v.  PoulUm  and  OtKert, 
M .  2  W.  4.  822 


CRIMINAL  INFORMATION. 
See  Ihfobkatioh. 


CUSTOM. 

1.  The  Court  will  grant  a  mandumu  fes 
the  inhabitants  of  a  pariah  liable  \c  ceo- 
tribute  to  the  church  rate,  to  meet  sod 
assemble  together  with  the  minister,  ie 
elect*  churchwardens. 

The  return  to  such  a  mandamus  stated 
an  immemorial  custom  in  the  psiish  to 
have  no  churchwarden,  and  that  thedaties 
appertaining  by  law  to  the  office  of  church- 
wardens had  been  from  time  out  of  mi&d 
discharged  by  the  overseers  of  the  poor: 
Held,  that  inasmuch  as  overseers  hidiui 
existed  time  out  of  mind,  and  ss  there 
were  necessary  duties  appertaining  to 
churchwardens,  and  there  must  have  beea 
some  persons  bound  by  law  to  discharge 
those  duties,  the  custom  set  out  in  the 
return  was  bad. 

The  operation  of  the  statute  1  W.  4,  c 
21,  8.  6  (authorising  the  Court  at  their 
discretion  to  grant  the  costs  of  ^ipliet- 
tion  for  mandamna,  and  of  the  writ,  if 
issued  and  obeyed),  is  confined  to  cum 
where  the  application  was  originslly  msde 
after  the  act  came  in  force.  Tk*  Kng  t. 
The  Inhabaanti  of  YFtx,  E.  1  W.  4.     197 

2.  The  common  ooandl  of  the  dtj  of  Lon- 
don hare  by  custom  a  right  to  make  ordi- 
nances for  regulating  carts  worked  within 
the  city  for  hire,  restraining  their  Dum- 
ber, licensing  them,  and  r^solatiiig  the 
manner  in  which  they  shall  be  licensed. 
A  by-law  was  made  in  common  council, 
that  420  of  such  carta,  and  no  mpre, 
should  by  the  president  and  governors  of 
Christ's  Hospital,  be  allowed  or  lieenxd 
to  work  for  hire  within  the  city ; 

Held,  that  such  by-law  was  supported 
by  the  custom ;  and  that  the  discretiooarf 
power  of  licensing  was  rigfaUy  and  ex 
necessitate  delegated  by  the  eomnon 
council  to  a  smaller  body.  And  (on 
motion  for  a  procedendo,  after  retom  to 
a  habeas  corpus,  obtiuned  by  a  psrtjr 
sued  on  the  by-law)  this  Court  revised  to 
inquire  whether  or  not  the  number  of  430 
was  reasonable.  B\r  Jamet  Shaw,S^^^- 
Pope,  T.  1  W.  4.  465 

DAMAGES. 
See  Bakksupt,  6,  6.    Coybvait,  L  A^ 

TORHIT,  1. 

DEBT. 
See  A&BiT&AMKirT,  4. 

DEBTOR  AND  CREDITOR. 
See  CoMPosiTtON  J}emd, 

DEED. 
See  EsTOPPBL,  I.  MoBToaoom  ivn  Mol^ 

OAOBB,  6. 

1.  A  pauper,  being  in  custody  for  hating 
left  his  wife  and  children  chargeable  to  • 

Sarish  for  several  years,  executed  ss  is- 
enture,  reciting  «that  the  present,  u 
well  as  former  parish  officers,  hsd  ex- 
pended 174J.  in  n*«»*^i»mg  his  wif^iD^ 
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children,  and  that  he  had  agreed  to  oon- 
▼ey  to  the  parish  officen  certun  lands, 
&c.  :'*  and  hQ  thereby  oonyejed  the  same 
to  trustees  for  the  churchwardens  and 
OTerseers  of  the  poor,  and  of  the  inhabi* 
taats  of  the  parish,  to  the  intent  that  the 
rents  and  profits  might  be  applied  to  their 
use  and  benefit  in  aid  of  the  poor  rate : 
Held,  that  this  was  a  conyeyance  for  the 
benefit  of  a  charitable  use,  requiring  en- 
rolment pursuant  to  the  statute  9  Q.  2,  c. 
Hit,  ».  1,  and  not  a  conyeyanoe  for  a 
v:UuabIc  consideration  actually  paid,  with- 
in s.  2  of  that  act :  and  that  a  person  who 
\\A  I  been  a  party  to  the  deed  conyeying 
the  prf»perty,  was  not  estopped  fh)m  tak- 
inp^  advantage  of  this  objection.  Doe  d, 
rr^ce  V.  IlowelU,  T.  1  W.  4.  744 

DEPOSIT. 
See  Annuity,  2. 

DEPUTY. 

See  MANDAHt78,  2. 

DESCENT. 
See  DiYisB,  2. 

DEVISE. 
See  EviDBNOi,  16. 

I.  Testator  devised  all  his  share  of  his  two 
estates  in  W.  to  his  daughter  E.  B.  for 
Hfe,  and  at  her  decease  to  J.  B.,  her  hus- 
band, during  his  life ;  and  at  the  decease 
of  his  said  son-in-law  J.  B.  he  directed 
that  the  whole  legacy  to  him  should  go 
to  his  grandson  W.  B.  and  to  his  children 
lawfully  begotten,  for  ever ;  but  in  default 
of  Boch  issue  at  his  decease  to  the  testa- 
tor's grandson  A.  B.,  his  heirs  and  assigns 
for  OTer :  Held,  that  W.  B.  took  an  estate 
tail  in  the  shares  of  the  estates  in  W. 
Broadhwrtty,  Morrit,  E.  1  W.  4.  1 

S  Testator  devised  estates  to  his  son  R.  H., 
his  heirs  and  assigns  for  ever,  subject 
nevertheless  to  the  payment  of  2502. ,  200/. , 
and  150/.,  to  the  testator's  three  daughters 
respectively.  He  then  continued,  "  And 
I  do  hereby  direct,  that  until  my  said  son 
Richard  or  his  heirs  shall  come  to  England, 
«nd  also  to  pay  to  my  said  three  daughters 
the  sum  of  600/.,  in  manner  as  aforesaid, 
he  shall  not  have  possession  of  the  said 
estate.  But  the  rents  and  profits  arising 
fSrom  the  said  estate  and  premises  shall  be 
equally  divided  to  and  amongst  my  said 
three  daughters  in  equal  parts  and  pro- 
portions, until  my  said  son  or  his  heirs 
shall  come  to  England  and  pay  the  said 
turn  of  600/.,  as  aforesaid."  He  further 
empowered  the  eldest  daughter  to  let  the 
premises  flrom  time  to  time,  for  terms  of 
seven  years ;  and  he  added,  <*  And  in  case 
my  said  son  shall  not  come  to  England 
during  his  lifetime  to  take  possession  of 
the  said  estate  in  manner  hereinbefore 
mentioned,  and  shall  die  without  leaving 
any  issue  lawfully  to  be  begotten,  then 
I  ^Te  and  deyiae  the  said  estate  and 


premises  to  my  siud  three  daughters  in 
equal  parts  and  proportions,  not  as  joint 
tenants  but  as  tenants  in  common,  and 
to  the  respective  heirs  of  their  several 
bodies  for  eyer. "  If  either  of  the  youngc  r 
daughters  died  under  age  and  unmarried, 
her  moneys,  estate,  &c.,  were  to  be  divided 
equally  between  the  survivors. 

On  the  testator's  death  the  daughters 
entered,  R.  H.  the  son  being  abroad,  and 
they  kept  possesion  till  he  died,  never 
having  made  the  required  payment :  Held, 
that  their  estate  in  the  premises  was  either 
a  fee,  conditioned  to  determine  when  R. 
H.  "or  his  heirs,"  should  fulfil  the  terms 

.  of  the  will,  or  a  chattel  interest,  subject 
to  the  same  erent.  Doe  dem.  Ooldin  v. 
Lakeman  and  Olhere^  E.  1  W.  4.  80 

8.  A  testator  being  seised  in  fee  of  freehold 
land,  and  of  copyhold  according  to  the 
custom  of  the  manor  (the  freehold  and 
copyhold  being  intermixed),  devised  as 
follows: — "As  to  my  worldly  estate,  I 
dispose  thereof  as  follows :  I  give  to  my 
nephew  T.  Q.  all  my  lands,  to  have  and  to 
hold  during  his  life,  and  to  his  son  if  he 
has  one,  if  not,  to  the  eldest  son  of  my 
nephew  T.  Q.  and  to  his  son  after  him,  if 
he  has  one,  if  not,  to  the  regular  male 
heir  of  the  G.  family."  By  codicil  stating 
that  his  nephew  T.  G.  had  a  son  bom,  he 
gave  to  that  son,  after  his  father's  decease, 
all  his  freehold  and  copyhold  lands ;  and 
to  his  eldest  son,  if  he  had  one ;  but  if  he 
had  no  son,  then  tq  the  next  eldest  regular 
male  heir  of  the  G.  family."  By  the 
custom  of  the  manor,  copyhold  lands,  - 
parcel  thereof,  of  which  any  tenant  died 
seised  in  fee,  passed  by  descent  to  the 
youngest  son :  Held,  that  by  the  will  and 
codicU  the  son  of  T.  G.  took  an  estate 
tail,  and  that  consequentiy  upon  his  death 
the  copyhold  lands  descended  to  the  young- 
est son.  Doe  dem,  Qarrod  ▼.  Oarrod,  £. 
1  W.  4.  87 

4.  Testator  derised  to  trustees  and  their 
heirs,  certain  premises  described  in  his 
will  upon  trust,  to  permit  his  daughter  to 
e^joy  the  same,  and  take  the  rents  during 
her  life  exclusive  of  her  husband ;  and 
fh)m  and  after  her  decease,  upon  trust  to 
the  use  of  such  child  or  children,  and  for 
such  estate  as  she,  notwithstanding  her 
coverture,  should  by  any  deed  or  will  ap- 
point ;  and  for  want  of  such  appointment, 
then  to  the  use  of  the  heirs  of  her  body ; 
and  for  default  of  such  issue,  to  his  own 
right  heirs  for  ever.  Then,  after  devising 
several  other  lands  to  the  trustees  id  the 
like  terms,  he  concluded  thus:  "  And  X 
hereby  will  that  the -said  trustees,  and 
each  of  them,  shall,  may,  and  do,  in  every 
respect,  give  receipts,  pay  money,  and  de^ 
miee  the  aforeeaid  premieee,  or  any  part 
thereof,  as  shall  be  consistent  with  their 
duty  and  trust,  or  otherwise :"  Held,  that 
the  trustees  took  a  fee  simple  in  the  lands 
devised  to  them.  Doe  dem.  Keen  t  Wal- 
bank,  T.  1  W.  4.  664 


2N 


422 


ISEXK. 


6  TMtfttor  defied  all  liis  Uad^  Ao.,  vtto 
and  to  tb»  qm  of  tnisteee,  their  hein  and 
assigns  for  erer,  upon  trust  to  pay  the 
rents  and  profits  to  the  separate  nse  of 
his  eldest  daughter  for  life,  uid  after  her 
deoease,  upon  tmst  to  oonToj  the  same  to 
the  use  of  each  person,  and  for  such  es- 
tates, as  she  in  and  bj  her  last  will  in 
writing  should  ^point,  and  in  default  of 
such  appointment,  to  the  nse  of  her  right 
heirs:  Held,  that  the  trustees  took  an 
estate  in  fee  simple  in  the  lands  demised. 
Doe  dem.  Booth  ▼.  FUld,  T.  1  W.  4.     664 

6.  Devise  to  Margaret  and  Elisabeth,  and 
the  surriTor  of  them,  their  heirs  and  ex- 
ecutors for  erer,  giyes  a  Joint  tenancy  in 
fee,  and  not  estates  for  life  with  remainder 
in  fee  to  the  sumTor.  Do€  dem.  Young 
T.  Souik£roH,  T.  8  W.  4.  628 

DISTRESS. 

Bj  an  instrument  not  under  seal,  A.  agreed 
to  let  to  B.  on  lease. the  rectory  of  L.,  and 
the  tithes  arising  from  the  lands  in  the 
parish  of  L.,  and  also  a  messuage  used 
as  a  homestead  for  collecting  the  tithes, 
at  the  yearly  rent  of  200/.  The  rent  be- 
ing in  arrear,  A.  distrained,  and  B.  haying 
brought  trespass,  it  was  held,  that  the 
distress  was  altogether  unlawfttl,  because 
the  sgreement  not  being  under  seal,  did 
not  operate  as  a  demise  of  the  tithes,  and 
no  distinct  rent  was  reserred  for  the  home- 
stead. Gardiner  ▼.  WilUanuon,  £.  1  W. 
4.  •  886 

DUTIES. 

See  Mbtau.  Poet. 

EGCLESUSTIOAL  BENEFICE. 
See  AHNuirr,  8. 

EJECTMENT. 

See  Eyiniirci,  1 1.  LAjn>i.OBi>  axd  TaxAxr,  2. 

1.  By  statute  11  G.  4,  c.  Izx.,  the  Hunger- 
ford  Market  Company  are  empowered  to 
purchase  certain  property,  and  the  leases, 
&c.,  of  premises  on  it;  and  the  lessees 
and  tenants  for  years  or  at  will  are  to  giye 
up  possession  at  three  months'  notice,  but 
compensation  is  to  be  made  to  any  such 
tenant  required  to  quit  before  the  expira- 
tion of  his  term.  Sect  19  proTides,  that 
all  tenants  for  years,  from  year  to  year, 
or  at  will,  **who  shall  sustein  any  loss, 
damage,  or  ixgury  m  reapeet  of  any  intereet 
tokaUoever  for  ffood-wiU,  improyemente, 
tenant's  fixtures,  or  otherwise,  vAtcA  they 
now  eryoy,  by  reason  of  the  passing  of 
this  act,"  shall  be  entitled  to  compensa- 
tion, to  be  assessed,  if  necessaxy,  by  a  jury. 
A  tenant  from  year  to  year  was  ejected 
by  the  company,  but  received  a  regular 
half-year's  notice  to  quit.  It  appeared 
that  she  had  been  many  years  in  posses- 
sion ;  and  that  the  tenancy  was  not  likely 
to  have  been  determined  if  the  act  had 
not  passed:  Held,  that  she  was  entitled 
to  compensation  for  the  whole  marketable 


intesest  whieh  she  had  in  the  premisesst 
the  time  when  the  act  passed;  aadtbst 
the  good-wiU  of  premises,  though  on  so 
uncertain  a  tenure,  was  protectmi  by  tke 
act  as  an  interest  which  would,  practically, 
have  be«i  valuable  as  between  the  teoiat 
and  a  purchaser,  though  it  was  note  Legsl 
interest  as  against  the  landlord. 

Otherwise,  where  the  tenancy  was  from 
year  to  year,  detenninable  at  three  months' 
notice  ending  with  the  year,  and  with  a 
stipulation  against  undoietting  withcnt 
leave. 

In  a  ease  s^d  to  come  within  the  pro- 
tection of  the  act,  where  the  oompaoj  had 
brought  ejectment,  the  Court  rrfused  to 
stay  proceedings  till  compensation  shonld 
be  made,  or  a  jury  summoned.  Mx  parti 
Fariow,  in  the  Matter  of  the  Hungerfwi 
Market  Company,  E.  LW.  4.  S41 

2.  In  ejectment  by  a  mortgagee,  the  mere 
fact  of  his  having  received  interest  on  the 
mortgage  down  to  a  time  later  than  the 
day  of  file  demise  in  the  deelaration,  does 
not  amount  to  a  recognition  by  him  that 
the  mortgagor  or  his  tensjit  was  in  lawful 
possession  of  the  premiaes  till  the  time 
when  such  interest  was  paid,  and  ooiise- 
quently  is  no  defence  to  the  ejectment 
Doe  dim,  Rogere  and  Wife  v.  CadwaladtTf 
T.  1  W.  4.  473 

8.  In  1772  a  term  of  1000  years  was  created 
by  deed,  for  the  purpooe  of  aeenring  a  sum 
of  6000^ ;  and  in  1787,  the  principal  sad 
interest  having  been  paid,  the  residue  of 
the  term  was  assigned  in  trust,  for  the 
devisees  of  the  person  who  created  the 
term.  In  1789  the  premiaea  were  «»- 
veyed  to  a  purchaser  by  deed,  and  the 
residue  of  the  term  was  aaaigned  in  trust 
for  the  purchaser,  her  hura  and  assigns, 
or  as  she  should  appoint,  and  in  the  mesa 
time  to  attend  the  inheritance.  The  par- 
ohaser  entered  into  posseeaion  of  the  prem- 
ises, and  continued  so  pooeessed  titt  her 
death.  In  1808  she  executed  a  manisge 
settlement,  reserving  to  herself  a  power 
of  appointment  by  deed  or  will ;  and  after 
the  marriage,  she  in  December  181S  de- 
vised all  her  real  estate.  Neither  in  the 
manriage  settlement  nor  in  the  win  wss 
any  mention  made  of  the  tenn  of  1000 
years.  She  and  her  husband  having  both 
died,  it  was  held,  on  ejectment  brought 
by  her  heir  at  law,  that  there  were  no 
premises  firom  which  suneoder  of  the 
term  could  be  presumed.  Doe  d.  Madt- 
neee  v.  Ptatomanf  T.  1  W.  4.  578 

4.  At  the  trial  of  an  ejectment  when  there 
is  no  doubt  as  to  the  identity  of  the 
premises  sought  to  be  reeovwed,  sad 
those  for  which  the  tenant  defends,  the 
lessor  of  the  plaintiff  is  not  required  to 
produce  the  consent  rule.  Doe  dmL 
Greaoee  v.  Rahy,  M.  2  W.  4.  M8 

EMANCIPATION. 
See  SimjimirT  bt  PABBVcacn. 
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EKLABGEMSNT  OF  TIME. 
See  Akbitbamxxt,  2. 

ENBOLMENT. 
See  AvNuiTT,  1.    Dud. 

EQUITABLE  INTEREST. 
See  Mo&TQAQoa  avs  MomTaAOXB. 

ESCAPE, 
See  SyzDBiiOB,  18. 

ESTATE  OF  INHERITANCE. 
See  Stamp,  8. 

ESTATE  TAIL. 
See  DmviMUt  1,  2. 

ESTOPPEL. 
See  I>BK». 

1.  A.  liftTing  an  equitable  flee  in  certain 
lands,  on  &e  2l8t  of  Janoarj,  1828,  con- 
veyed the  same  to  B.  by  lease  and  re- 
lease. The  release  recited,  that  A.  was 
legally  or  equitably  entitled  to  the  pre- 
mises conveyed;  and  the  releasor  coTe" 
nanted,  that  he  was  and  stood  lawfully  or 
equitably  seised  in  his  demesne  of  and  in, 
and  otherwise  well  entitled  to  the  same. 
The  legal  estate  was  subsequently  oon- 
Teyed  to  A.,  and  he  afterwards  for  a 
valuable  consideration  conveyed  the  same 
to  C.  Upon  ejectment  brought  by  B. 
against  C. : 

Held,  first,  that  there  being  in  the 
rdease  no  certain  and  precise  averment 
of  any  seisin  in  A.,  but  only  a  recital  and 
covenant  that  he  was  legally  or  equitably 
entitled,  C.  was  not  thereby  estopped 
fVom  setting  up  the  legal  estate  acquired 
by  him,  after  the  execution  of  the  release. 
Held,  2dly,  that  the  release  did  not 
operate  as  an  estoppel  by  virtue  of  the 
words,  "granted,  bargained,  sold,  aliened, 
remised,  released,"  &c.,  because  the  re- 
lease passed  nothing  but  what  the  re- 
leasor had  at  the  time,  and  A.  had  not 
the  legal  title  in  the  premises  at  the  time 
when  the  release  was  made. 

Held,  3dly,  that  this  case  did  not  tal\ 
within  the  rule,  that  a  mortgagor  cannot 
dispute  the  title  of  his  mortgagee,  because 
G.  claimed  as  a  purchaser  for  a  valuable 
consideration  without  notice,  a  legal  in- 
terest which  was  not  in  A.  at  the  time  of 
the  mortgage  to  B. ;  A.  had  then  only 
an  equitable  interest,  which  passed  to 
B.,  whose  title  as  to  that  was  not  dis- 
puted. Rights  on  the  demue  of  Jefferyt,  v. 
Mueknell,  E.  1  W.  4.  278 

8l  a  comj>any  were  empowered  by  act  of 
parliament  to  carry  on  certain  works,  and 
the  committee  were  authorised  to  make 
calls  for  money  upoi^  the  proprietors,  not 
exceeding  10/.  per  share,  from  time  to 
Mme  as  they  should  find  necessary,  so 


that  BO  calls  should  be  made  at  the 
intervals  of  less  than  twe  months  flwm 
each  other.  None  of  the  powers  of  tii< 
act  were  to  be  put  in  force  till  83,5Q(M. 
were  subscribed.  The  committee  began 
the  works  before  that  sum  was  subscrilMd, 
and  made  a  single  order,  calling  on  the 
proprietors  for  several  payments  of  101. 
each,  to  be  made  at  intervals  of  two 
months. 

A  subsequent  act  recited,  that  the 
capital  of  83,5002.  had  not  been  sub- 
scribed; that  the  company  had  prooeeded 
in  the  works,  incurred  debts,  Ac.,  and 
that  a  certain  sum  was  due  from  de« 
faulters  in  the  p^ment  of  caUs.  It  pro- 
vided for  carrying  on  the  works,  anc^  for 
making  f^irther  calls;  and  it  enacted, 
that  the  powers,  &c.,  of  the  former  act 
(except  where  expressly  eltered)  diould 
remain  vested  in  the  company,  though 
the  88,600^  had  not  been  subscribed. 

In  an  action  by  the  company  against 
one  of  tiie  committee  for  money  dne  on 
some  of  the  calls  made  as  above  men- 
tioned, others  of  which  he  had  paid: 
Held,  that  the  caUs,  being  made  aU  at 
one  time,  were  iiregnlar;  that  they  were 
not  ratified  by  the  mention  of  them  in  the 
second  statute,  as  it  could  not  be  pre- 
sumed, in  the  absence  of  any  expression 
to  such  effect,  tiwt  the  legislatui^,  when 
passing  that  act,  was  apprised  of  their 
having  been  improperly  madie;  and  that 
the  defendant  was  not  estopped  by  having 
joined  in  making  the  calls  or  by  his  pay- 
ment of  part  of  them,  firom  diq>ttting 
their  validity;  for  thati  the  calls  being 
against  law,  no  person  could  complain,  of 
having  be«n  misled  into  a  compliM»ce 
with  them  by  the  defendant's  conduct  or 
admissions.  The  Stratford  tmd  Moretam 
BaOwQif  Con^pm^  v.  StraUon,  T.  1  W.  4. 

518 
8.  Am  obligor  sned  on  a  bond  reciting  a 
certain,  consideration,  is  estopped  ftom 
pleading  that  the  consideration  was  dif- 
ferent, unless  he  can  make  it  appear  by 
hie  plea  that  the  whole  transaction  was 
fraudulent  or  unlawfU.  HiU  v.  The  Pro- 
prietore  of  the  Manehetter  (md  Sf^ford 
WaUr  Works,  T.  1  W.  4.  644 

EXECUTION. 
See  Pboobdbmdo,  1.    Bakkbupt,  1.   Axbz- 

TRAJUIlfT,  2. 

EVIDENCE. 
See  IxMOTMBHT,  2»    Aavunr,  2. 

1.  The  plaintiff  declared  in  trespass  for 
breaking  his  close,  and  set  out  the  close 
by  abuttals.  The  defendant  justified, 
alleging  that  the  said  close  in  which,  &c., 
was  part  of  an  allotment  of  six  acres 
made  by  commissioners  duly  authorized, 
for  certain  purposes,  in   execution    of 


424 


INDEX. 


wMoh  he  entered.  Plaintiif  denied  that 
the  said  dose  in  which,  &c.,  was  part  of 
the  rix  acres  in  the  plea  supposed  to 
have  been  allotted :  and  thereupon  imue 
was  Joined.  It  appeared  that  the  close 
Bet  out  by  abuttals  was  not  all  within 
the  allotment,  but  that  the  part  in  which 
the  actual  trespass  occurred  was  within 
it :  Held,  that  the  justification  was  made 
out  Bauett  t.  MUehdl  and  Smith,  £.  1 
W.  4.  99 

2.  Plaintiffs  agreed  to  purchase  of  defend- 
ants "about  800  quarters,  fnore  or  lut,** 
of  foreign  rye  shipped  on  board  the  A. 
E.  at  Hamburgh,  at  a  certain  price,  sub- 
ject to  the  Tessel's  safe  arriyal  with  the 
goods  on  board,  and  being  unsold  at 
Hamburgh.  The  ship  brought  850  quar- 
ters, and  defendants  reftised  to  dc^yer 
any  part  unless  the  plaintiffs  would  ac- 
cept the  whole.  The  plaintiffs  abandoned 
the  contract,  and  brought  an  action  to 
reooTer  back  a  sum  of  money  which  they 
had  paid  for  800  quarters:  Held,  by 
Lord  Tenterden,  C.  J.,  and  Littledale,  J., 
that  by  the  words  "about,"  and  "  more  or 
less,'*  the  parties  could  not  be  taken  to 
have  contemplated  so  large  an  excess  as 
tttw  orer  800  quarters;  by  Parke,  J., 
and  Patteson,  J.,  that  at  all  CTcnts  it  lay 
on  the  defendants  to  show  that  such  an 
excess  aboTe  the  quantity  named  was  in 
contemplation ;  and  if  flrom  the  obscurity 
of  the  contract  they  were  unable  to  do 
80,  their  defence  failed. 

Semble,  that  eridence  of  mercantile 
men  as  to  the  effect  of  the  words  **  about," 
and  "more  or  less,"  in  such  a  contract, 
was  not  admissible.  Crou  and  Another 
T.  Efflm  and  Another,  E.  1  W.  4.         106 

I.  In  an  action  against  a  coach  proprietor 
for  negligence,  it  appeared  that  the  plain- 
tiff's leg  was  thereby  broken  in  the  county 
of  0.,  where  she  remained  some  time; 
but  before  she  was  fully  recoTcred  she 
remoTod  to  the  county  of  W.,  where 
medical  attendance  became  necessary, 
and  expense  was  consequently  incurred. 
Held  that  the  incouTenience  suffered, 
and  expense  incurred,  by  the  plain- 
tiff in  the  county  of  W.,  was  material 
evidence  of  a  matter  m  iatue  arising  there, 
within  the  meaning  of  the  undertaking 
given  by  the  plaintiff,  in  answer  to  a 
motion  to  change  the  venue.  CurtU  and 
Wife  V.  Drinkwater,  E.  1  W.  4.  169 

I.  A  farmer  and  grazier  had  frequently, 
before  September  1825,  when  tiiie  new 
bankrupt  act,  6  G.  4,  c.  16,  came  into 
operation,  and  in  some  few  instances 
^ter,  purchased  cattle  with  a  riew  to 
resale,  and  not  for  the  purpose  of  his 
farm.  A  commission  of  bankrupt  baring 
issued  against  him  after  September  1825, 
it  was  held  in  an  action  brought  to  try 
the  validity  of  the  commission,  that  the 
acts  of  buying  before  that  period  were 
admissible  in  eridence  to  explain  the 
quality  of  the  subseq  lent  acts. 


1  he  forty-fourth  section  of  the  6  G.  4, 
0.  1 6,  does  not  entitle  assignees  of  a  bsak- 
nipt,  on  a  Terdict  found  for  them,  to 
double  costs :  and  where  one  of  the  defend- 
ants was  in  fact  the  messenger  under  the 
commission,  but  it  was  not  proved  or 
admitted  at  the  trial  that  he  acted  under 
a  warrant  fix>m  the  commissioners;  it  wis 
held,  that  he  must  be  taken  to  have  acted 
in  aid  of  the  assignees  only,  and,  there- 
fore, that  he  was  not  entitled  to  doable 
oosts.  Worth  and  Another  t.  JBudd,  E.  1 
W.  4.  172 

5.  On  appeal  against  an  order  of  remoral, 
the  appellants,  to  show  that  the  pauper 
served  more  than  forty  days  as  an  ap- 
prentice in  the  respondent  parish,  with 
the  assent  of  his  master,  produced  s 
written  paper,  purporting  to  certify  that 
the  father  of  the  pauper  agreed  to  give 
his  master  eight  shillings  for  the  term  of 
his  apprenticeship:  Held,  that,  there 
being  nothing  to  show  that  the  value  of 
the  subject-matter  of  the  agreement  wm 
20Z.,  it  did  not  require  a  stamp.  Th* 
King  t.  The  InhabitanU  of  Enderby,  £.  1 
W.  4.  205 

6.  In  assumpsit  on  the  warranty  of  a  horse, 
the  consideration  stated  for  the  warranty 
was,  that  the  plaintiff  would  purchase 
the  horse  for  68^ ;  but  the  oon8iderati<», 
as  proved,  was,  that  the  plaintiff  would 
pay  tiiat  sum,  and,  if  the  horse  was 
lucky,  would  give  the  defendant  5/.  more, 
or  the  buying  of  another  horse :  Held  no 
variance,  the  conditional  promise  omitted 
in  the  declaration  being  too  vague  to  be 
legally  enforced,  and  not  amounting  in 
point  of  law,  to  a  promise.  GtOhing  v. 
Lynn,  E.  1  W.  .4.  232 

7.  A  person  who  pays  the  highway  rate 
within  a  parish,  is  not  rendered  a  compe- 
tent witness  by  the  54  O.  8,  c.  170.  s.  9, 
upon  the  triid  of  an  issue,  whether, 
within  that  parish,  there  was  a  custom 
that  all  persons  residing  therein,  whose 
duty  it  is  to  cause  the  highways  within 
the  parish  to  be  repaireid,  may  tike 
shingle  from  the  sea-beach  for  the  pnr- 
pose  of  such  repair;  the  custom  not 
being  a  matter  relating  to  rates  or  cesses 
within  the  meaning  of  the  act  Ozmdm, 
Bart,  V.  Palmer,  E.  1  W.  4.  286 

8.  Upon  the  trial  of  an  issue  in  prohibi* 
tion,  whether  the  usurpation  of  office  m 
a  quo  warranto  information  mentioned 
was  committed  out  of  the  jurisdiction  of 
the  I  >unty  palatine,  and  within  that  of 
the  city,  of  Chester;  a  document  from 
the  remembrancer's  office  of  the  Court  of 
Exchequer  was  produced,  purporting  to  be 
a  decree  made  (after  hearing  of  a  com- 
plaint made  against  the  citiiens  of  Ches- 
ter, and  their  answer)  by  the  Lord  High 
Treasurer  of  England,  the  Chancellor  of 
the  Exchequer,  the  Chief  Baron,  and  the 
under-treasurer,  with  the  advice  sad 
assent  of  a  queen's  seijeant,  and  the 
Queen's  Attorney  and  Sotioitor  Geners^ 
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and  others  of  the  same  court:  Held,  that 
this  document  was  not  admissible  in  evi- 
dence as  a  decree,  because  it  was  not  a 
decree  of  the  Court  of  Exchequer  nor 
of  any  court  known  to  the  law  at  the 
time  when  it  purported  to  have  been 
made;  nor  as  an  award,  because  there 
appeared  no  Toluntary  submission  of 
parties;  nor  as  eridence  of  reputation, 
because  the  parties  making  the  decree 
had  no  knowledge  of  the  subject,  except 
that  which  they  deriyed  in  the  course  of 
the  proceeding.  Rogert  ▼.  Wood  and 
Another,  E:1W.  4.  245 

9.  A  tenement  consisting  of  a  dwelling- 
house  and  thirtj-two  acres  of  land  was, 
since  the  6  G.  4,  o.  67,  hired,  and  occu- 
pied, for  a  year,  at  an  annual  rent  of 
20L  and  a  year's  rent  paid.  Twenty- 
seTen  acres  of  the  land  were  ntuate  in 
the  township  of  N.,  and  fire  acres  within 
that  of  P. :  Held,  tiiat  evidence  was  ad- 
missible, to  show  how  much  of  the  entire 
annual  rent  of  20^.  was  paid  in  respect 
of  the  land  in  N.  The  King  ▼.  The  In- 
habitants  of  Pickering,  E.  1  W.  4.        267 

10.  On  the  trial  of  an  action  at  law,  a  copy 
of  a  letter  referred  to  by  the  plaintiff  in 
his  answer  to  a  bill  in  Chancery,  the 
original  of  which,  instead  of  being  filed 
in  the  Master's  office,  had,  by  consent  of 
the  parties,  been  deposited  for  inspection 
with  the  plaintiff's  clerk  in  court,  is  ad- 
missible in  evidence  on  the  part  of  the 
defendant,  without  reading  the  answer  in 
Chancery.  Long  v.  Champion^  £.  1  W. 
4.  284 

11.  A  person  who  has  purchased  a  horse 
warranted  sound,  sold  it  again,  and  then 
re-purchased  it,  cannot,  on  discovering 
that  the  horse  was  uxisound  when  first 
sold,  require  the  original  vendor  to  take 
it  back  again ;  nor  can  he  by  reason  of 
the  unsoundness,  resist  an  action  by  such 
Tender  for  the  price.  But  he  may  give 
the  breach  of  warranty  in  evidence  in  re- 
duction of  damages.  Street  v.  Blag,  T. 
1  W.  4.  466 

12.  The  servant  of  a  party  who  had  been 
bargaining  for  the  purchase  of  a  chattel, 
came  to  the  owner  and  said  that  his  master 
desired  to  look  at  it,  and  would  keep  it  if 
approved  of.  The  chattel  was  in  conse- 
quence delivered  to  the  servant,  but  was 
neither  purchased  nor  returned.  Trover 
was  brought  against  the  servant:  Held, 
that  the  master  was  a  competent  witness 
to  prove  in  defence,  that  the  message  had 
been  delivered  by  his  authority,  and  the 
chattel  received  and  kept  by  him.  OrgUe 
V.  Daviu,  T.  1  W.  4.  614 

18.  It  is  a  good  defence  to  an  action  against 
a  sheriff  or  gaoler  for  an  escape,  that  he 
discharged  the  prisoner  from  custody  by 
virtue  of  an  order  of  .the  insolvent  debtors' 
court ;  he  need  not  show  that  the  proceed- 
ings upon  which  the  order  is  grounded 
were  properly  taken,  or  that  the  insolvent 
was  within  the  walls  of  a  prison  when  he 
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petitioned  for  his  discharge.    Safferg  ▼. 
Jonea,  T.  1  W.  4.  698 

14.  Upon  a  question  as  to  the  settlement  of 
Elizabeth,  the  wife  of  C,  the  respondents 
proved  by  the  testimony  of  C.  his  mar- 
riage with  the  pauper  in  1829.  The 
appellants,  in  order  to  prove  that  that  mar^ 
riage  was  void,  on  the  ground  that  he  had 
been  married  in  1826  to  M.  B.,  called  the 
latter,  who  stated  that  she  in  1826  went 
with  C.  before  a  reputed  clergyman  of 
the  established  church,  in  Ireland,  who,  in 
his  private  house,  there  read  to  them  the 
marriage  ceremony.  A  document  was 
also  produced,  purporting  to  be  W.'s  let- 
ter of  orders,  signed  in  1799,  by  the  then 
Archbishop  of  Tuam,  which  was  proved 
to  have  been  among  W.'s  papers  at  the 
time  of  his  death  in  July  1829. 

Held,  first,  that  M.  B.  was  a  competent 
witness  to  prove  the  first  marriage, 
although  her  husband  had  been  before  ex- 
amined, and  proTcd  the  second  marriage. 
Secondly,  That  the  certificate  of  tiie 
ordination  of  W.  was  properly  received 
in  evidence,  having  come  Arom  the  proper 
custody,  and  being  more  than  thirty  years 
old;  and  that,  the  certificate  not  being 
the  act  of  any  court,  and  not  having  any 
relation  to  the  corporate  character  of  the 
Archbishop,  the  seal  was  to  be  considered 
the  seal  of  the  natural  person,  and  not  of 
the  corporation.  Had  it  been  of  the  lat- 
ter character,  Quoere,  whether  it  would 
have  been  admissible,  without  evidence 
that  it  was  the  proper  seal  T  The  King  r. 
The  Inhabitants  of  Bathieick,  T.  1  W.  4. 

689 

16.  In  an  action  for  maliciously  suing  out  a 
commission  of  bankrupt,  it  must  be 
averred  and  proved  that  the  commission 
was  superseded  before  the  commencement 
of  the  action:  and  if  this  fact  be  nfit 
proved,  the  plaintiff  ought  to  be  nonsuited, 
though  it  was  not  averred  in  the  declara- 
tion, and  though  the  defendant,  who 
might  have  demurred  for  the  omission, 
had  not  done  so.  Whitworth  v.  Iftdi^ 
T.  1  W.  4.  696 

16.  Edward  Qore,  by  his  will,  made  in  Feb- 
ruary 1801,  devised  all  his  manor,  or 
reputed  manor  of  Barrow  Minchin,  in  the 
county  of  Somerset,  with  the  mansion- 
house  called  Barrow  Court,  thereunto 
belonging,  and  the  park,  and  also  all 
his  freehold  messuages,  lands,  tenements, 
and  hereditaments  theretmto  b^-longing,  stat- 
ute in  the  parish  of  Barrow  Minchin  and 
Barrow  Qurney  to  trustees  to  the  use  of  his 
eldest  son  W.  G.  Langton,  for  twenty  years 
from  the  day  of  the  testator's  death,  and 
after  the  determination  of  that  estate,  to  the 
use  of  the  first  and  other  sons  of  the  testa- 
tor's younger  son,  Charles  Gore,  in  tail 
male;  remainder  to  testator's  grandson 
J.  G.-  Langton,  and  his  sons  in  tail  male : 
and  he  directed  that  the  persons  so  taking 
these  estates  in  tail  male,  should  assume 
and  use  the  name  of  Gore.    He  then  dis« 
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posed  of  other  parts  of  his  real  property 
■iiiiAte  in  Tuiona  coanties,  and,  among 
other  legacies,  he  bequeathed  to  hia  ex- 
eoutors  all  arrears  of  rent  due  from  ofiy 
tenants  of  hit  ettatet  in  the  parieh  of  Bar^ 
ffOMT,  to  be  laid  out  upon  the  farms,  &o., 
appurtenant  thereto ;  and  he  charged  his 
emd  ettate  at  Barrow  with  certain  annuities. 
He  bequeathed  the  residue  of  his  personal 
property  to  his  son  Charles  Gore.  It  ap- 
peared manifestlj  ttom  the  whole  of  the 
wUl,  that  his  intention  was  to  dispose 
thereby  of  all  his  real  estate.  The  testa- 
tor died  in  Maich  1801. 

The  estate  and  manor  of  Bairow  had 
been  in  the  testator's  family  for  sereral 
generations.  In  October  1800  he  pur- 
o^iased  a  farm  and  premises,  which  ad- 
Joined  to  and  were  in  some  parts  inter- 
mixed with  the  Barrow  estate,  and  which 
were  situate  in  the  parish  of  Danrow 
Ifinchin  and  Barrow  Qumey.  That  parish 
oontained  two  hamlets,  Barrow  Minchin 
^nd  Barrow  Qomey. 

The  manor  of  Barrow  Minchin  was  a 
reputed  manor,  without  courts,  quits-rents, 
or  ft«ehold  tenants.  It  extended  beyond 
the  hamlet  of  the  same  name,  and  com- 
prised lands  in  the  other  hamlet.  The 
gamekeeper  of  the  manor  of  Barrow 
Minchin  had  been  in  the  habit  of  shooting 
o?er  the  lands  in  question  for  scTCural 
Tears  before  and  after  they  were  purchased 
by  the  testator,  both  in  the  time  of  the 
iratator  and  of  the  defendant. 

The  testator,  upon  the  marriage  of  his 
eldeat  son«  had  settled  upon  him  conside- 
rable estates  at  a  distance  fh>m  Barrow 
Court  The  son  acquired  also  proper^ 
by  his  wife,  whose  name  (Langton)  he 
took ;  and  upon  his  marriage  he  fixed  his 
residence  upon  one  of  the  estates  so  ac- 
quired, at  a  distance  from  Barrow  Court 

On  ejectment  brought  by  M  G.,  son  of 
Charles  Gore,  the  second  son  of  the  tes- 
tator, to  recoTer  the  fsrm  and  premises 
Surchased  by  the  testator  in  October  1800: 
[eld  (on  a  special  case  submitted  to  the 
Court),  first,  that  the  date  of  the  pur- 
ehases;  the  situation  of  the  lands  in 
question,  the  fact  of  William  Gore  Langton 
being  eldest  son  of  the  testator,  and  haT- 
ing  married  a  lady  of  fortune,  and  taken 
her  surname ;  and  that  the  ancient  seat 
of  the  Gere  family  was  at  Banrow,  the 
eldest  son  residing  at  another  place,  were 
admisuble  in  evidence  to  explain  the  in- 
tention of  the  testator. 

Held,  secondly,  that  as  tiie  intention  of 
the  testator  appeared  manifest  from  the 
whole  of  the  will  (if  the  words  **  there- 
unto belonging'*  had  not  been  in  it),  that 
the  lands  in  question  should  pass  as  part 
of  his  Barrow  estate,  and  as  a  jury  might 
have  inftorred  from  the  fact  of  the  game- 
keeper of  the  manor  having  shot  oyer  the 
lands  in  question,  that  they  were  within 
tiie  limits,  and  part  of,  the  manor ;  and 
h  was  left  to  the  Court  to  ^tkw  such  con- 


cluiions  as  a  Joxy  might  haTO  drawn ,  fiis 
words  theretmio  belonging  mi^t  be  undw- 
stood  to  mean,  in  a  popular  sense  at  least, 
** situate  within  the  manor;"  and,  ooa- 
sequently,  that  the  land  in  question  pasted 
by  the  w^  Doe  dean.  Owe  ▼.  Langim, 
T.  1  W.  4.  680 

17.  A. ,  being  taken  before  a  justice  of  petce 
to  be  bailMl,  the  defendant's  attorney  ob- 
jected that  the  justice  had  no  power  to 
bail  him.  A  letter,  proTod  to  have  beta 
written  by  a  judge's  clerk,  purporting  to 
be  by  authority  of  the  judge,  but  witfaoat 
proof  of  such  authority,  was  giren  in 
eyidence  for  the  purpose  of  showing  thst 
the  Justice  was  induced  by  such  letter  to 
bMl  A.:  Held,  that  the  letter  was  ad- 
missible  for  that  purpose.  An  aifidaiit 
made  by  the  attorney's  clerk  was  put  in, 
as  showing  that  those  who  conducted  the 
prosecution  had  taken  means  to  prerent 
a  person  becoming  bail  for  A.  This  ms 
held  to  be  admissible,  without  calling  the 
clerk  to  prove  an  authority  ttom.  his  mister 
to  nmke  the  s^davit  Tt^lor  t.  WQitnt 
(m  eiTor),  M.  2  W.  4.  845 

18.  By  the  6  G.  4,  o.  04, 8.  2,  "any  persoa 
intrusted  with  and  in  possession  of  any 
bill  of  lading,  India  warrant,  &c.,  shall 
be  deemed  the  true  owner  of  the  goods, 
&c.,  therein  described,  so  far  as  to  gbe 
validity  to  any  contract  entered  into  by 
such  person  for  the  sale  of  the  said  goods, 
or  for  the  deposit  or  pledge  thereof,  as  a 
security  for  any  money  or  negotiable  in- 
strument advanced  or  g^ven  upon  the  faith 
of  such  documents."    A.,  the  owner  of 
certain  East  India  indigo  warrants,  in* 
trusted  them  to  a  broker,  without  any 
authority  to  pledge  or  selL    The  broker 
pledged  them  to  B.     In  an  action  brought 
by  A.  against  B.  for  the  proceeds  of  the 
goods,  the  broker  being  called  as  a  witneei 
for  the  plaintiff,  stated  that  he  parted 
with  the  warrants  to  the  defendant  nndcr 
a  contract  which  was  in  writing:  Held, 
that  a  defendant  seeking  to  avail  himself 
of  the  statute,  must  prove  his  contnet 
with  the  broker,  and  consequently,  that 
it  was  incumbent  on  B.  to  produce  the 
written  agreement   Evane  v.  TnoMn  and 
Othere,  M.  2  W.  4.  886 

19.  At  the  trial  of  an  ^ectment  where  there 
is  no  doubt  as  to  the  identity  of  the 
premises  sought  to  be  recovered,  and 
those  for  which  the  tenant  defends,  the 
lessor  of  the  plaintifiT  is  not  required  to 
produce  the  consent  rule.  6oe  dem. 
Oreanee  v.  Rab^,  M.  2  W.  4.  948 


EXECUTOR. 

See  P&AOTion,  11. 

1.  The  administrator  of  a  husband  who 
survived  his  wife,  a&d  died  without  taking 
out  administration  of  her  effects,  cannot 
recover  her  choses  in  action.  For  that 
purpose  administration  must  he  taken  out 
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lailiewifk  BUU,  AammiHraier^  y.  JSSmp- 
los,  B.  1  W.  4.  278 

2.  An  exeoator  de  son  tort  may,  ftfter  action 
brought  by  »  simple  contraot  oroditor, 
pay  a  speoialty  debt,  and  plead  the  pay- 
ment of  tJiat  debt  in  bar  of  action.  Ox- 
enkam^  OtnL^  One^  fe,,  ▼.  C^t^^  Sxeeuirix, 
S.  1  W.  4.  809 

BXECUTOBT  CONTRACT. 
See  YuxDOR  axd  Yivdii,  6. 

FABMER. 
See  Bakkbupt,  2. 

FEE. 
See  Dbtibx,  2,  4,  & 

FEME  COVEBT. 
See  Assumpsit,  8. 

FINE. 
See  Stamp,  8. 

1.  A  copyhold  estate  was  Tested  in  fourteen 
trustees,  and  by  a  decree  of  the  Court  of 
Cbancery,  made  in  a  suit  to  which  the 
lord  of  the  manor  and  the  trustees  for 
the  time  being  were  parties,  it  was  or- 
dered, that  when  at  any  time  the  ^umbe*^ 
of  the  trustees  should  be  reduced  to  five, 
tbe  lord  should,  with  the  approbation  of 
a  Master  in  Chancery,  nominate  nine 
others  to  be  added  to  the  five,  to  whose 
use  a  new  surrender  should  be  made,  and 
that  the  lord  should  admit  them  on 
paying  a  reasonable  fine.  The  annual 
▼alue  of  the  estate  waa  lOOOiL : 

Held,  that  56574. 19«.  waa  an  unreason- 
able fine. 

SembU^  that  a  fine  on  the  admission  of 
a  number  of  joint  tenants  ought  ncTer  to 
exceed  four  years'  improved  value,  and 
that  the  proper  mode  of  assessing  the 
fine  in  the  fint  instance  is  to  take  for  the 
first  life,  two  years'  improved  value ;  for 
the  second  life,  one  half  of  the  sum  taken 
for  the  first ;  and  for  the  third  life,  one 
half  of  the  sum  taken  for  the  second; 
and  so  on.  TTt^oa,  BarL^  t.  ffoar^,  E.  1 
W.  4.  850 

2,  A  fine  was  levied  of  thirty  messuages, 
forty  cottages,  and  four  acres  of  land. 
In  the  deed  to  lead  the  uses,  the  premises 
were  described  as  a  piece  of  ground  con- 
taining so  many  feet  in  length  and  in 
breadUi;  and  "all  those  several  mes- 
suages, dwelling-houses,  tenements,  ware- 
houses, shops,  coach-houses,  and  all  and 
singular  erections  and  buildings  whatso- 
ever, erected  and  built  upon"  the  said 
piece  of  ground.  When  the  fine  was 
levied  there  were  on  the  piece  of  ground 
two  or  three  cottages  and  forty-nine  dwel- 
ling-houses; and  there  was  the  same 
number  of  each  when  the  ^ectment  was 
afterwards  brought  for  the  premises  on 
behalf  of  parties  claiming  by  virtue  of 
the  fine: 

Held,  that  tm  the  whole  munber  of 


buildfaiga  daimed  did  not  eseeed  thennm* 
ber  of  Uie  messuagpes  and  cottages  named 
in  the  fine,  and  Uie  intention  evidently 
was  that  all  should  pass,  the  title  of  the 
lessors  of  the  plaintiJflf  was  weU  sustained 
by  such  fine. 

A  fine  may  be  levied  of  a  oottage,  eo 
nomine,  and  a  messuage  vrill  pass  by  that 
name.  D04  lUm.  of  Yanukg  1,  SautJuroH, 
T.  1  W.  4.  628 

FLY-BOAT. 
See  TmssPABS. 

FOOT-PATH. 
See  Ratb,  1. 

F0BEI6N  JUDGMENT. 
See  Bill  or  Exohakoi,  10. 

In  order  to  render  a  foreign  judgment  void« 
on  the  ground  that  it  is  contrary  to  the 
law  of  Uie  countxy  where  it  was  given,  it 
must  iqppear  dearly  and  unequivocally,  to 
be  so.  Where  the  law  of  a  foreign 
country  required,  that  in  a  suit  insti- 
tuted againat  an  absent  party  the  piro- 
oeedings  should  be  served  upon  the  King'a 
Attomey-QcnenJ ;  but  it  was  not  pn>- 
vided  that  the  Attomey-Genend  should 
oommunicata  with  the  absent  party: 
Hald,  that  such  law  was  not  so  contrary 
to  natural  justice,  as  to  render  void  a 
judgment  obtained  against  a  party  who 
had  xemded  within  the  jucisdiction  of  the 
^ourt  at  the  time,  when  the  cause  of 
action  accrued,  but  had  withdrawn  him- 
self before  the  proceedings  were  com- 
menced. Beequst  and  Others,  v.  Mary  Mae 
Carihy,  j-e.,  M.  2  W.  4.  951 

FREIGHT. 
See  lN8t7BANOi,  2; 

QUABDIANS  OF  THE  POOB. 
See  CoBPOBAXioN,  2. 

GOODS  SOLD  AND  DELIVERED. 
See  Assumpsit,  2. 

HAWKEB  AND  PEDLAB. 

A  hawker's  license  does  not  give  the  privi- 
lege of  selling  goods  in  a  borough,  where 
by  a  by-law  made  pursuant  to  charter 
and  ancient  custom,  strangers  are  not 
permitted  to  trade.  8mt<m  v.  Mottf  T.  1 
W.  4.  548 

HIGHWAY. 

1.  By  the  general  highway  act  18  G.  8,  c.  78, 
s.  64,  the  Court  before  which  any  indict- 
ment for  non-repair  of  a  road  is  tried, 
may  award  costs  to  the  prosecutor  if  the 
defence  appear  to  have  been  fHvolous,  or 
to  the  defendant,  if  it  appear  that  the 
piosecution  waa  vexatious.  This  section 
applies  only  to  oaaes  tried  in  the  ordln/kfy 
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ooutm;  and  irhort),  on  an  indictment 
removed  by  the  defendjtnt  by  certiorari, 
the  Court  aboTO  had  ordered  a  new  trial, 
and  the  proseaUor't  costs  of  both  trials  to 
abide  the  event;  it  was  held  that  this 
special  rule  took  away  the  authority  given 
by  the  statute,  and  that  the  Judge  could 
not  certify  in  favour  of  the  dtfendanL  The 
King  v.  The  InhabiUmU  of  Salwiek,  B.  1 
W.  4.  186 

2.  An  order  of  justices  for  diverting  a 
highway  and  stopping  up  a  part  of  it, 
described  the  highway  by  termini,  and'by 
reference  to  a  plan ;  the  part  to  be  stopped 
up  was  described  as  so  many  yards  of  the 
said  highway,  lying  between  certain  let- 
ters on  the  plan,  and  coloured  blue. 
Notice  was  published  ^pursuant  to  the 
statute  65  G.  8,  c.  68)  or  the  order  having 
been  made ;  but  the  notice  had  no  plan 
annexed,  and  merely  described  the  road 
by  termini,  and  the  part  to  be  stopped  up 
as  so  many  yards  of  such  road : 

Held  (LiTTLBDALi,  J.,  dubitanto),  that 
the  order  explained  by  a  plan  annexed, 
was  good ;  but  (per  totam  curiam),  that 
the  notice  was  iiisufficient  The  King  v. 
Bwner  and  Roupell,  E.  1  W.  4.  160 

9.  A  person  who  pays  the  highway  rate 
within  a  parish,  is  not  rendered  a  compe- 
tent witness  by  the  64  G.  8,  c.  170,  s.  9, 
upon  the  triid  of  an  issue,  whether, 
within  that  parish,  there  is  a  custom 
that  all  persons  residing  therein,  whose 
duty  it  is  to  cause  the  highways  within 
the  parish  to  be  repaired,  may  take 
shingle  from  the  sea-beach  for  the  pnr^ 
pose  of  such  repair;  the  custom  not 
being  a  matter  relating  to  rates  or  cesses 
within  the  meaning  of  the  act  Ounden^ 
Bart,  V.  Palmer,  £.  1  W.  4.  286 

HUNGEBFORD  MARKET  COMPANT. 

By  statute  11  G.  4,  o.  Ixx.,  the  Hunger- 
ford  Market  Company  are  empowered  to 
purchase  certain  property,  and  the  leases, 
&c.,  of  premises  on  it ;  and  the  lessees 
and  tenants  for  years  or  at  will  are  to  give 
up  possession  at  three  months*  notice,  but 
compensation  is  to  be  made  to  any  such 
tenant  required  to  quit  before  the  expira- 
tion of  his  term.  Sect.  19  provides,  that 
all  tenants  for  years,  from  year  to  year, 
or  at  will,  *'  who  shall  sustain  any  loss, 
damage,  or  ii\jury  in  respect  of  any  interest 
whatsoever  for  good-wiUf  improvements, 
tenant's  fixtures,  or  otherwise,  vhieh  they 
now  eiyoy,  by  reason  of  the  passing  of 
this  act,"  shall  be  entitled  to  compensa- 
tion, to  be  assessed,  if  necessary,  by  a  jury. 
A  tenant  from  year  to  year  was  ejected 
by  the  company,  but  received  a  regular 
half-year's  notice  to  quit  It  appeared 
tiiat  she  had  been  many  years  in  posses- 
lion  ;  and  that  the  tenancy  was  not  likely 
to  have  been  determined  if  the  act  had 
not  passed:  Held,  that  she  was  entiUed 
to  compensation  for  the  whole  marketable 
Interest  which  she  had  in  the  premises  at 


the  time  when  the  act  passed;  and  tint 
the  good-will  of  premises,  though  on  m 
uncertain  a  tenure,  was  protected  bj  the 
act  as  an  interest  which  would,  practically, 
have  been  valuable  as  between  the  tciuuit 
and  a  purchaser,  though  it  was  not  a  legtl 
interest  as  against  the  landlord. 

Otherwise,  where  the  tenancy  was  from 
year  to  year,  determinable  at  three  montlis' 
notice  ending  with  the  year,  and  vith  a 
stipulation  against  underletting  without 
leave. 

In  a  case  said  to  come  within  the  pro- 
tection of  the  act,  where  the  companjhid 
brought  ejectment,  the  Court  refused  to 
stay  proceedings  till  compensation  should 
be  made,  or  a  jury  summoned.  Ex  parte 
Farlow,  in  the  Matter  of  the  Hungerford 
Market  Company,  £.  1  W.  4.  U\ 

IDIOT. 

See  SlTTLBMSVT  BT  PAmSXTAOX. 

INDENTURE. 
See  CovBSAjn,  1. 

INDICTMENT. 

1.  The  first  count  of  an  indictment  charged 
an  assault  with  intent  to  ravish;  the 
second  a  common  assault  The  JU17 
found  the  defendant  guilty  of  the  nutds- 
meanor  and  offence  in  t]be  said  indictmeot 
specified,  and  the  Court  adjudged  him, 
for  the  said  misdemeanor,  to  be  impris- 
oned two  years,  and  kept  to  haid  labour: 
Held,  upon  writ  of  error,  that  the  word 
**  misdemeanor''  was  nomen  coUectiram; 
that  the  finding  of  the  jury,  therefore, 
was  in  effect  that  the  defendant  was 
guilty  of  the  whole  matter  chaiiged  hf 
Sie  indictment,  and,  consequently,  that 
the  judgment  was  warranted  by  the 
verdict     The  King  v.  Powell,  E.  1  W.  4. 

75 

2.  In  an  action  by  an  attorney  for  mali- 
ciously, and  without  probable  canse,  in- 
dicting him  for  sending  a  threatening 
letter,  it  appeared,  that  his  clients  haring 
inquired  of   the  defendants  as  to  the 
truth  of   a  representation   made  by  a 
person  who  had  offered  to  buy  goods  of 
them,  the  defendants  replied,  that  the/ 
would  not  be  responsible  for  the  debt, 
but  believed  the  person  had  the  employ- 
ment he  represented.     The   goods  were 
then  supplied  to  him.     His  representation 
turned  out  to  be  false,  and  the  plaintiff, 
by  direction  of  his  clients,  wrote  a  letter 
to   defendants,   demanding  payment  of 
them  of  the  price  of  the  goods  obtained 
fh>m  his  clients  through  the  defendants' 
representation,  and  stating  that  the  cir- 
cumstances made  it  incumbent  on  his 
clients  to  bring  the  matter  under  the 
notice  of  the  pubUc,  if  the  defendants 
did  not  immediately  discharge  the  amount, 
and  that  he  had  instrucUons  to  ^^f^ 
prooeedings  if  the  matter  were  not  U' 
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nnged  in  the  oovne  of  the  morrow;  and 
that  as  those  measures  would  be  of 
serious  consequenoe  to  the  defendants,  he 
hoped  thej  would  preyent  them  by  atten- 
tion to  his  letter.  The  defendants  were 
then  summoned  before  a  magistrate,  to 
answer  a  charge  of  obtaining  goods  under 
iUse  pretences.  The  plaintiff  served  the 
summons  and  attended  with  his  oUents, 
and  the  complaint  was  dismissed.  The 
defendants  afterwards  indicted  the  plain- 
tiff for  sending  a  threatening  letter  con- 
trary to  the  7  ft  8  G.  >i,  c.  29,  s.  8,  and 
he  was  acquitted.  On  the  trial  in  this 
action,  the  Judge,  without  leaving  any 
question  to  the  jury,  decided  that  there 
was  reasonable  and  probable  cause  for 
preferring  the  indictment: 

Held,  that  that  decision  was  correct,  and 
that  the  evidence  did  not  raise  a  question 
of  fact  for  the  jury,  whether  the  defend- 
ants bona  fide  bdieved  that  they  had  a 
reasonable  cause  for  indicting,  but  a  pure 
question  of  law  for  the  Judge,  whether 
tiie  defendants  had  such  reasonable  oause. 
Blaehfordy  OenL,  One,  j-c,  t.  Jhd,  E.  1 
W.  4.  179 

I.  The  act  9  0.  4,  c.  41,  provides,  that  no 
person  (not  a  parish  patient)  shall  be 
taken  into  any  house  for  the  reception  of 
lunatics,  without  a  certificate  of  two 
medical  practitioners,  containing  certain 
particulsj-s.  Sect.  80  enacts,  that  any 
person  who  shall  knovingfy  and  with  tn- 
tention  to  deceive,  sign  any  such  certificate 
untruly  setting  forth  such  particulars, 
shall  be  guilty  of  a  misdemeanor;  and 
likewise,  that  any  physician,  surgeon, 
&c.,  who  tkall  9ign  any  such  certtflcate 
without  having  vitited  and  pertonalfy  ea> 
amined  the  patient,  shall  be  guilty  of  a 
misdemeanor.  An  indictment  charged  that  i 
the  defendant,  a  surgeon,  knowingly  and  \ 
with  intention  to  deceive,  signed  a  certificate 
required  by  the  act,  ivithiut  having  vieited 
andpereonaUg  examined  the  patient,  contrary 
to  the  statute.  The  jury  negatived  the 
intention  to  deceive,  and  found  the  de- 
fendant guilty,  subject  to  the  opinion  of 
the  Court  upon  the  case:  Held,  that  in 
the  description  of  this  offence,  the  aver^ 
ment  of  intention  was  surplusage,  and 
that  such  unnecessary  matter  might  be 
rejected,  as  well  in  an  indictment  on  a 
penal  statute  as  at  common  law.  The 
Kmy  V.  3&nee,  T.  1  W.  4.  611 

4.  An  indictment  on  the  statute  7  ft  8  Q.  4, 
0.  80,  s.  8,  for  feloniously  damaging 
warps  of  linen  yam,  with  intent  to 
destroy  or  render  them  useless,  need  not 
allege  that  the  warps,  at  the  time  of 
the  damage  done,  were  prepared  for,  or 
employed  in  carding,  spinning,  weav- 
ing, ftc,  or  otherwise  manufacturing  or 
preparing  any  goods  or  article  of  silk, 
woollen,  linen,  ftc.  The  King  t.  Athton, 
T.  1  W.  4.  760 

INDORSEE. 

See  Bill  or  Exohavoi,  4. 


INFOBMATION. 

• 

1.  The  Court  will  grant  a  rule  for  a  criminal 
information,  on  the  sole  testimony  of 
a  particeps  criminis  (uncontradicted), 
where  the  offence  is  against  the  pubho 
interests,  as  bribery  in  the  election  of  an 
alderman,  who  will,  by  virtue  of  the 
office,  be  a  justice  of  peace.  The  King 
V.  Steward  and  Othere,  E.  1  W.  4.  12 

2.  An  information  removed  from  the  late 
court  of  session  at  Chester,  pursuant  to 
1  W.  4,  c.  8,  s.  4,  may  be  proceeded  upon 
in  the  Court  of  King's  Bench,  though  no 
recognisances  have  been  entered  into  for 
prosecuting  with  effect,  ftc,  as  required 
in  the  case  of  informations  in  K.  B.  by  4 
ft  6  W.  ft  M.  c.  18,  8.  2. 

In  a  case  of  quo  warranto  informations 
so  removed,  and  on  which  subpoenas  had 
issued  before  the  removal,  and  been 
disobeyed,  the  court  here  refused  to  grant 
attachments,  but  recommended  fresh  sub- 
poenas. The  King  v.  Roberta  and  Othere, 
£.  1  W.  4.  68 

INLAND  BILL. 
See  Bill  or  Ezohaxgi,  8. 

INNKEEPER. 

An  innkeeper  is  responsible  for  money 
belonging  to  his  guest.  Kent  t.  Shvckard, 
M.  2  W.  4.  808 

INSOLVENT  DEBTOR'S  COURT,  Ordib  or. 

See  Baxk&upt,  1.    Action  on  the  Casi,  1. 

Eyidkncb,  18. 

INSPECTION  OF  CORPORATION  DOCU- 
MENTS. 

See  CoBPO&ATioN,  1. 

INSURANCE. 
1.  A  ship  insured  at  and  from  Liverpool  to 
Sierra  Leone,  arrived  off  the  river  Sierra 
Leone,  where  there  was  a  regular  estab- 
lishment of  pilots,  about  three  o'clock  in 
the  evening.  The  captain  hoisted  a 
signal  for  a  pilot;  but  no  pilot  having 
come  on  board,  about  ten  o'clock  at 
night  he  attempted  to  enter  the  river 
without  one,  and  in  so  doing  the  ship 
took  the  ground  and  was  lost.  The 
Judge  left  it  to  the  jury,  whether  the 
captain,  in  entering  irithout  a  pilot,  did 
what  a  prudent  man  ought  to  have  done 
under  the  circumstances.  The  jury  were 
of  that  opinion,  and  found  for  the  plain- 
tiff. On  motion  for  a  new  trial  on  the 
ground  that  the  Terdict  was  against  evi- 
dence :  Held,  that  the  underwriters  were 
liable,  and  would  have  been  so,  although 
the  captain  had  been  wrong  in  attempting 
to  enter  the  port  without  a  pilot;  he 
being  a  person  of  competent  skill,  having 
used  reasonable  diligence  to  obtain  a 
pilot,  and  having  exercised  his  discretion 
bona  fide  under  the  circumstances.  PMl* 
l^e  T.  Keadlaw,  E.  1  W.  4.  580 
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2  A  policy  of  Siunmioe  wu  eiFected,  At 
and  from  tho  liTer  Plate  to  CAnton  and 
back,  on  specie,  &c.,  cAiipped  in  the  riTer 
Plate,  and  on  the  retama  thereof,  in  any 
description  of  merchandise,  witk  liberty 
to  declare  and  TaluiD  thereafter.  The 
a88nx«d  chartered  a  Tessel  on  a  Toyage 
from  Buenos  Ayres  to  Canton  and  back, 
and  they  were  to  pay  for  the  toyage  10,000 
dollars  in  manner  following:  ^.  **In 
China,  all  the  snms  that  might  be  necessary 
fCr  the  payment  of  the  port  charges  and 
other  incidental  expenses,  the  latter  not 
exceeding  2000  dolhurs,  and  the  balance 
at  thirty  days  after  the  yessers  return 
to  Buenos  Ayrcs."  The  underwriters 
had  no  notice  of  the  terms  of  the 
charter-party.  IHie  assured  shipped  on 
board  this  yeesel  at  Buenos  Ayres  a 
quantity  of  specie,  consigned  to  an  agent 
at  CAnton,  who,  on  the  riiip's  arriral 
titers,  adTsneed  to  the  captain  a  sum  of 
money,  being  the  amount  of  the  port 
charges,  and  a  ftirther  sum  for  incidental 
expenses ;  and  he  shipped  other  goods  on 
board  the  Tessel,  on  account  of  his  prin- 
cipals, for  the  homeward  Toyage.  No 
valuation  was  ever  made  in  pursuance  of 
the  liberty  reserred  by  the  policy.  The 
Tessel  on  her  return  Toyage  was  lost: 
Held,  that  the  assured  were  not  entitled 
to  recoTcr  the  two  sums  paid  by  their 
agent  at  Canton  for  port  charges  and 
oUier  incidental  expenses,  as  part  of  the 
▼alue  of  the  merchandise  shipped  at 
Canton,  and  insured  by  the  policy,  inas- 
much as  the  money  agreed  to  be  paid 
there  was  not  properly  freight,  and  had 
no  distinct  relation  to  the  goods  shipped. 
Qwtre,  Whether,  upon  an  open  poUcy, 
a  payment madeon  the  shipment  of  goods, 
can,  in  the  eTent  of  loss,  be  added  to  their 
price,  so  as  to  form  part  of  their  Talue. 
Wmier  ▼.  ffaidman,  T.  1  W.  4.  649 

INTERBST. 

i  Where  a  defendant  sued  upon  a  security 
carrying  interest,  pays  money  into  Court 
sufficient  to  coyer  the  principal,  with  in- 
terest down  to  the  commencement  of  the 
action,  but  not  to  the  time  of  paying  in 
the  money,  the  plaintiir  may  proceed,  and 
a  jury,  on  trial,  is  bound  to  give  him  dam- 
ages for  the  interest  accruing  between  the 
commencement  of  the  action  and  the  pay- 
ment into  Court  Kidd  r.  Walker,  T.  1 
W.  4.  706 

8.  On  an  award  directing  payment  of  money 
at  a  certain  time,  interest,  from  that  time 
till  payment,  may  be  recorered  by  action, 
but  not  by  motion  for  an  attachment. 
Churcher,  Oent.,  One,  ^e.,  and  Btrmger, 
Omt,,  One,  J-c,  T.  1  W.  4.  777 

IRISHWOMAN. 

See  SXTTLXMKNT  BT  BiSTH,  2. 

JOINT  STOCK  COBCPANT. 
SeeLmr,  ^ 


A  cottpiiiy  were  empowered  b^  aot  of 
parliament  to  cany  on  certain  woiks,  and 
the  committee  were  autiioiized  to  make 
calls  for  money  upon  the  proprietors,  not 
exceeding  lOf.  per  share,  from  time  to 
time  as  th^  should  find  necesstiy,  m 
that  no  eaUs  should  be  made  at  tbs 
intenral  of  less  than  two  months  froa 
each  other.  None  of  the  powers  of  ^ 
act  were  to  be  put  in  force  till  88,600L 
were  subscribed.  The  committee  bcgm 
the  works  before  that  sum  was  subscrOied, 
and  made  a  single  order,  calling  on  the 
proprietors  for  seyeral  payments  ^  VA. 
each,  to  be  made  at  intervals  of  tiro 
months. 

A  subsequent  a^  reoited,  that  tke 
capital  of  86,600^  had  not  been  sab- 
scribed;  that  the  company  had  proceeded 
in  the  works,  incurred  debts,  &c.,  and 
that  a  certain  sum  was  dne  from  de- 
frnlters  in  the  payment  of  oalla.  It  pm- 
Tided  for  carrying  on  the  works,  and  for 
making  further  calls;  and  it  enacted, 
ihat  the  powers,  ftc.,  of  the  foimer  act 
.(except  where  expressly  altered)  shoald 
remain  Tested  in  the  company,  thongk 
the  88,5001.  had  not  been  subscribed. 

In  an  action  by  the  company  agaiost 
one  of  the  committee  tot  money  dine  ob 
some  of  the  calls  made  ae  abore  men- 
tioned, others  of  which  he  had  paid: 
Held,  that  the  calls,  being  made  all  at 
one  time,  were  irregular;  that  they  were 
not  ratified  by  the  mention  of  them  in  tlM 
subsequent  act,  as  it  could  not  be  pre- 
sumed, in  the  absence  of  any  expresnon 
to  such  effect,  that  the  legislaturs,  when 
passing  that  act,  was  apprised  of  their 
baring  been  improperly  made;  and  that 
the  defendant  was  not  estopped  by  harinf 
Joined  in  making  the  calls  or  by  his  pay- 
ment of  part  of  them,  from  dispniiiig 
their  Talidity;  for  that»  the  calls  beiif 
against  law,  no  person  could  compkia  of 
haring  been  misled  into  a  complisaee 
with  them  by  the  defendant's  conduct  or 
admissions.  The  Stratford  and  Mordm 
BaOwoff  Company  t.  Stratum,  T.  I  W.  4. 
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JUDOE'S  CERTIFICATE. 

See  CnnnoATB.   Highway  Act,  1* 

JUDGMENT. 

See  pRAcnoi,  11.   Usuxt,  1.     .  ■ 

In  an  action  brou^t  in  England  tolecoter 
the  Talue  of  a  ^Ten  sum  in  Jamaica  car- 
rency,  upon  a  judgment  obtained  in  that 
island ;  the  Talue  is  that  sum  in  sterling 
money  which  the  currency  would  have 
produced  according  to  the  actual  rate  of 
exchange  between  Jamaica  and  England 
at  the  date  of  the  judgment  Scott  t. 
Bwan,  £.  1  W.  4.  78 

JURISDICTION. 
See  CouBT  or  Dilsoatis,  2.  Covet  or  Bi' 

QUSSTS,  2. 


I 


XStHEk. 
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JUSTICES. 

1  An  order  of  jnstiOM  direeting  A.  to  ^j 
the  churchwfl^eiis  and  oveneen  of  the 
poor  of  •  puish  a  weeUy  Bom  for  the 
maintenance  of  B.  and  0.,  his  grandsona, 
as  long  as  they  shall  be  ohargeable  to  the 
parish,  is  good,  withont  stating  that  tiie 
father  is  unable,  absent,  or  dead.  The 
Kmg  T.  Jamet  C&mith,  T.  1  W.  4.       498 

L  The  statute  56  O.  8,  c.  189,  s.  2»  which 
directs  that  a  parish  indenture  shall  be 
allowed  by  two  justices  of  the  county  into 
which  the  apprentice  is  to  be  bound,  giyes 
those  Justices  a  discretion  to  determine 
on  the  propriety  of  the  binding  generally, 
and  not  merely  with  regard  to  the  fitness, 
respectiTely,  of  the  master  and  appren- 
tice. The  King  t.  MUU  and  Another^  Jue^ 
tUee  of  the  County  of  Eeeezy  T.  1  W.  4. 

578 

8.  Trespass  ftst  assaulting  and  tuning  plain- 
tiff out  of  a  police-office.  Plea,  that  two 
of  the  defendants,  being  justices  of  the 
peace,  were  assembled  in  a  police-offico 
to  ac()udicate  upon  an  information  against 
A.,  B.  for  an  offence  against  a  penal  stat- 
ute, and  were  proceeding  to  hear  and 
determine  the  same,  when  the  plaintiff 
(being  an  attorney)  entered  the  police 
office  with  the  informer,  not  as  his  friend 
or  as  a  spectator,  but  for  the  aTowed  pur- 
pose of  acting  as  his  attorney  and  advo- 
cate touching  the  information;  and  as 
such  attorney  and  odTocate,  without  the 
leare,  and  against  the  will,  of  the  justices, 
was  taking  notes  of  the  eridence  of  a 
witness  then  under  examination  before 
them,  touching  the  matter  of  the  toid  in- 
formation, and  woe  acting  and  taking  a 
part  in  the  proceedings  as  an  attorney  or 
adrocate  on  behalf  of  the  informer ;  that 
the  aboTC  two  defendants  stated  to  the 
plaintiff  that  it  was  not  their  practice  to 
suffer  any  person  to  appear  and  take  part 
in  any  proceedings  before  them  as  an  at- 
torney or  adTocate,  and  requested  him  to 
desist  from  so  doing ;  and  although  they 
were  willing  to  permit  the  plaintiff  to  re- 
main in  the  police-office  as  one  of  the 
public,  yet  that  he  would  not  desist  firom 
taking  a  part  in  the  proceedings  as  such 
attorney  or  adrocate,  but  asserted  his 
right  to  be  present  and  to  take  such  part, 
and  to  act  as  such  attorney  and  advocate 
for  the  informer;  and  unlawfully,  and 
gainst  the  will  of  the  justices,  continued 
in  the  police-office,  taking  part  and  act- 
ing as  aforesaid,  in  contempt  of  the  jus- 
tices ;  whereupon,  by  order  of  the  above 
two  defendants,  the  other  defendants 
turned  the  plaintiff  out  of  the  office : 

Held  on  demurrer,  that  this  was  a  good 
plea,  inasmuch  as  no  person  has  by  law  a 
right  to  act  as  an  advocate  on  the  trial  of 
an  information  before  justices  of  the  peace, 
Irithout  their  pennission.  Collier,  Oent,, 
One,  ^c,  ▼.  Bieke,  T.  1  W.  4.  688 


JtJSTIFICATION. 
See  Btidinoi.    Pliadiivo,  8. 

KIN08TON-UPON-HT7LL. 

See  Poet 
LANDLORD  AND  TENANT. 

See  CoFTHou>,  fL    Aoriov  or  the  Cabm,  1. 

1.  See  HuHonvoBD  Mabxst  Covpaht. 

2.  A  tenant  who  has  surrendered  his  term, 
but  refuses  to  quit  the  premises,  cannot, 
on  ejectment  brought  by  the  landlord,  be 
compelled  to  enter  into  the  recognisance 
prescribed  by  the  1  G.  4,  c.  87,  s.  1,  in 
cases  where  the  term  or  interest  haa  ex- 
pired, or  been  determined  by  notice  to  gmi, 
Doedem,  The  Right  Hon,  Sir  JV.  C.  Thdal 
T.  Roe,  M.  2  W.  4.  922 

LATITAT. 
See  P&Aonos,  4. 

LEASE. 
See  Cqvmhamt,  1. 

LEGAGT. 
See  Ahhuitt,  2. 

LEGAL  INTEREST. 

SeeEBTOPPBL,  1.  MoBTOAOon  axtd  Moxtoa- 

OM,  8. 

LETTER. 
See  EviDBNCB,  8. 

LIBEL. 
See  PLBADiifo,  8.    Practics,  11. 

LIEN. 

1.  The  statute  of  limitations  bars  the  remedy 
only,  not  the  debt,  and,  therefore,  where 
an  attorney  for  a  plaintiff  had  obtained 
judgment,  and  the  defendant  was  after- 
wards discharged  under  the  Lords'  Act, 
but,  at  a  subsequent  period,  a  fi.  fa.  issued 
against  his  goods,  the  sheriff  levied  the 
damages  and  costs ;  it  was  held,  that  the 
attorney  (though  he  had  taken  no  step  in 
the  cause  within  six.  years)  had  still  a 
lien  on  the  judgment  for  his  bill  of  costs, 
and  the  Court  directed  the  sheriff  to  pay 
him  the  amount  out  of  the  proceeds  of 
the  ffoods.    Biggins  v.  Scott,  E.  1  W.  4. 

41f 

2.  Where  a  company,  authorized  by  act  of 
parliament  to  raise  money  for  certun 
purposes,  has  given  a  bond  purporting  to 
be  for  a  sum  borrowed  and  advanced  con- 
formably to  the  act,  it  is  not  sufficient 
for  them  to  plead  to  an  action  on  such 
bond,  that  it  was  executed  colourably, 
and  that  the  money  was  not  in  fact  bor- 
rowed or  lent  for  the  purposes  of  tho 
statute,  as  the  obligee  well  knew;  tho 
pleas  not  disclosing  any  fraud,  or  i^urj 
done  to  the  shareholders  in  the  company. 


432 


INDEX. 


By  a  claoM  empowering  sach  com|Mny 
to  raise  money  by  bonds,  it  was  enacted, 
that  OTery  holder  of  them  should  be 
equally  entitled  to  a  claim  or  lien  on  the 
rates  and  sums  of  money  to  be  taken  by 
▼irtue  of  the  act,  in  proportion  to  the 
Amount  adyanced  by  such  holders,  as  if 
the  same  had  been  advanced  upon  mort- 
gages or  annuities  also  grantable  by  the  act, 
*' without  any  preference  by  reason  of 
the  priority  of  date  of  any  such  securities, 
or  on  any  other  account  whatsoever:" 
Held,  that  an  indiTidual  bondholder  might 
sue  the  company  upon  his  own  bond, 
though  there  were  other  bonds,  mortgages, 
&c.,  unsatisfied;  the  lien  given  by  the 
act  being  only  an  additional  securi^. 
mU  ▼.  The  Proprietort  of  Vu  Manehetter 
ond  Salford  Water  Worke,  T.  1 W.  4.     644 

LIMESTONE  MINE. 
See  Poon  Rats,  2. 

LIMITATION  OF  TIBfE. 
See  Appsal,  I. 

LUNATIC. 
See  Indiotmsxt,  8. 

MANDAMUS. 

1.  The  Court  will  not  grant  an  application 
by  members  of  a  corporate  body,  for  a 
mandamus  to  inspect  the  documents  of 
the  corporation,  unless  it  be  shown  that 
such  inspection  is  necessary  with  refer- 
ence to  some  specific  dispute  or  question 
depending,  in  which  the  parties  applying 
are  interested;  and  the  inspection  will 
then  only  be  granted  to  such  extent  as 
may  be  necessary  for  the  particular  occa- 
sion. 

Where  members  of  a  dbrporation, 
merely  alleging  grounds  on  which  they 
believed  that  its  affairs  were  improperly 
conducted,  and  the  officers  unduly  chosen, 
and  complaining  of  misgovemment  in 
some  particular  instances  not  affecting 
the  parties  themselves,  or  any  matter 
then  in  dispute,  applied  for  a  mandamus 
to  the  master  and  wardens  to  allow  them 
to  inspect  and  take  copies  of  all  records, 
books,  and  muniments  in  the  possession 
of  the  master  and  wardens,  belonging  to 
the  company  or  relating  to  its  affairs,  the 
Court  (tischarged  the  rule  with  costs. 
J7ie  King  v.  The  Maeter  and  Wardens  of 
the  Merchant  Tailori  Company^  E.  1  W. 
4.  116 

2.  nie  registrars  of  a  diocese  were  authoriied 
by  their  patent  of  office  (under  the  bishop's 
hand  and  seal)  to  appoint  a  deputy,  to  be 
**  approved  of  and  allowed  by  the  bishop ;" 
who,  if  he  should  not  approve  of  and 
allow  the  deputy  named  and  proposed 
to  him,  was  empowered  to  nominate 
another,  with  a  salary  payable  out 
of  the  profits  of  the  registrarship.  The 
registrars  appointed   a  deputy,  sutject 


to  the  approbation  and  eonwnt  <»f  the 
bishop,  who,  on  being  informed  of  it, 
answered  tJhat,  "for  good  and  Bufficieat 
reasons,"  he  disapproved  of  the  par^ 
nominated,  but  declined  specifying  his 
reasons.  The  Court  refused  a  rule  nisi 
for  a  mandamus  to  the  bishop  to  admit 
the  deputy.  The  King  v.  The  Lord  Bithop 
of  Ohuceeter,  E.  1  W.  4.  168 

8.  The  Court  will  grant  a  mandamus  to 
the  inhabitants  of  a  parish  liable  to  con- 
tribute to  the  church  rate,  to  meet  snd 
assemble  together  with  the  minister,  to 
elect  churchwardens. 

The  return  to  such  a  mandamus  stated 
an  immemorial  custom  in  the  parish  to 
have  no  churchwarden,  and  that  the  dutiei 
appertaining  by  law  to  the  office  of  churdi- 
wardens  had  been  from  time  out  of  miod 
discharged  by  the  overseers  of  the  poor: 
Held,  that  inasmuch  as  overseers  had  not 
existed  time  out  of  mind,  and  as  there 
were  necessary  duties  appertaining  to 
churchwardens,  and  there  must  have  been 
some  persons  bound  by  law  to  discharge 
those  duties,  the  custom  set  out  in  the 
return  was  bad. 

The  operation  of  the  statute  1  W.  4,  e. 
21,  s.  6  (authorizing  the  Court  at  their 
discretion  to  grant  the  costs  of  applica- 
tions for  mandamus,  and  of  the  writ,  if 
issued  and  obeyed),  is  confined  to  cases 
where  the  application  was  originally  made 
after  the  act  came  in  force.  The  King  v. 
The  Inhalntante  of  Fw,  E.  1  W.  4.       197 

4.  When  the  sessions  on  determining  sn 
appeal  have  granted  a  case,  but  none  hsa 
been  stated,  the  Court  will,  under  somo 
circumstances,  direct  a  mandamus  to  the 
justices  who  heard  the  appeal,  to  state  s 
case. 

But  not  where  it  is  clear  that  such  a 
proceeding  could  lead  to  no  result;  as 
where  the  chairman,  in  consequence  of 
his  own  opinion  and  that  of  the  court 
upon  the  facts,  refused  to  sign  any  state- 
ment but  one  which  would  have  excluded 
the  point  of  law  relied  upon  by  the 
party  demanding  a  case.  7!^«  King  v. 
The  JuaOcet  of  Pembrokeshire,  £.  1  W.  4 

891 

6.  To  a  mandamus  calling  on  churchwsrdens 
and  overseers  to  summon  a  meeting  for 
the  purpose  of  establishing  a  select  restzy 
for  tht  concerns  of  the  poor,  pursutnt  to 
69  G.  8,  0.  12,  a  return  was  made,  stating 
that  there  was  by  custom,  an  ancient 
vestry  in  the  parish,  which  had  from  time 
immemorial  consulted  and  deliberated  on 
parochial  matters,  and  acted  as  a  aeleet 
vestry  for  the  concerns  of  the  poor;  and 
that  they  had  immeraorially  been  ac- 
customed to  perform  the  duties  imposed 
on  select  vestries  by  the  statute : 

Held,  that  the  return  was  bad,  sinee 
the  statute  imposes  some  duties,  as  the 
management  of  money  raised  by  poor 
rates,  and  making  orders  for  the  goteni- 
ment  of  overseers,  which  oould  not  have 


nnoEz. 
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existed  before  ilie  statute  48  Elis.  o.  2. 
The  King  f.  The  Churchwmrdme  and  Over- 
ieere  of  St.  Bartholomew  the  Oreat^  Lon- 
don, T.lYf,i.  606 

MALICIOUS  PROSECUTION. 
Bee  Bakksupt,  4.    Indiotxxnt,    2. 

MARRIAGE  ACT. 
See  SsTTLsiuxT  bt  Mabuags. 

MARRIAGE  PORTION. 
See  Bill  or  Exohakoi,  9. 

MARRIAGE  SETTLEMENT. 

See  COTBNANT,  6. 

MASTER  AND  SERVANT. 
See  Eyiobkox,  10. 

MEMORIAL. 
See  Ahhuitt,  4. 

METALS. 

Ab  act  for  keeping  in  repur  a  harboiar,  im- 
posed certahi  duties  enumerated  in  a 
schedule  annexed,  on  goods  exported  and 
imported.  In  the  schedule,  under  the  head 
** metals"  certain  specified  duties  were 
imposed  on  copper,  brass,  pewter,  and 
tin ;  and  on  all  other  metale  not  enume- 
rated, for  eTery  10/.  Talue  lOd,:  Held, 
that  the  latter  words  did  not  include  gold 
and  silTcr ;  and,  therefore,  that  the  com- 
missioners were  not  enUUed  to  demand 
for  specie  or  bullion,  lOd.  for  eyery  102. 
Talue     Catherr.  ffolmet,  T.  1  W.  4.     692 

BiETROPOLITAN  PAVING  ACT. 
See  Rati. 

MINES. 
See  PooB  Ratb,  2. 

In  eopyliold  lands,  although  the  property  in 
the  mines  be  in  the  lord,  the  posses- 
sion of  them  is  in  the  tenant.  The 
latter,  therefore,  may  maintain  trespass 
against  the  owner  of  an  acyoining  col- 
liery, for  breaking  and  entering  the 
subsoil  and  taking  coal  therein,  although 
no  trespass  be  committed  on  the  surface. 
Lewie  t.  Branthwaite,  E.  1  W.  4.         487 

MISDEMEANOR. 
See  IxDicncBirr. 

MONET  PAID  INTO  COURT. 
See  Bail,  6.    Ixtbbbst,  1.    Aotzok  ok  tkm 

Ca8B,  1. 

MORTGAGE. 
See  MoBTaAQOB  ahd  Mobtqaobb,  6. 

KOBTGAGOR  AND  MORTGAGEE. 
1.  A  mortgagee  effected  policies  on  a  ship 
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Talued  at  8000Z.,  and  tU  ship  being  lost^ 
he  received  on  Uie  two  Itisurances  8700^ 
An  action  being  brought  against  him  by 
one  set  of  underwriters  to  recover  back 
their  proportion  of  the  sum  paid,  above 
80002.,  and  the  question  being,  whether 
the  defendant  had  received  more  than  the 
actual  value  of  the  ship,  insurable  by  him : 
Held,  that  it  was  properly  submitted  to 
the  jury,  whether,  in  effecting  the  policies, 
the  defendant  meant  to  insure  his  own 
interest  only,  or  that  of  the  mortgagor 
also:  a  mortgagor,  at  least  since  the 
register  act  6  G.  4,  c.  110,  not  being  an 
owner  to  any  greater  extent  than  that  of 
the  value  mortgaged,  and  the  mortgagor 
continuing  an  owner.  Irving  v.  Riehmd' 
eon,  £.  1  W.  4.  193 

2.  A  debtor  deposited  the  title  deeds  of 
houses  with  his  creditor  as  a  security, 
and  afterwards  executed  an  assignment 
of  his  interest  in  the  houses  to  the  same 
party ;  but  this  instrument  was  never 
registered,  pursuant  to  the  statute  7  Ann. 
c.  20.  The  debtor  afterwards  became 
bankrupt,  and  the  assignment  of  his 
effects  under  the  commission  was  duly 
registered.  The  assignees  brought  an 
action  against  the  creditor  for  the  rents 
of  the  houses  which  he  had  received  fronc^ 
the  time  of  the  assignment  made  to  him 
by  the  bankrupt:  Held,  that  although 
this  instrument  was  void,  the  rents,  which 
the  defendant,  being  equitable  mortgagee, 
had  received,  could  not  be  taken  out  of  Ma 
hands  by  virtue  of  the  registered  assign- 
ment under  the  commission.  Sumptet 
and  Others f  Assignees  of  Pound,  v.  Cooper, 
E.  1  W.  4.  228 

8.  A.  having  an  equitable  fee  in  certain  lands, 
mortgaged  the  same  to  B.  by  lease  and  re- 
lease. The  release  recited,  that  A.  was 
legally  or  equitably  entitled  to  the  pr^ 
mises  conveyed;  and  the  releasor  cove- 
nanted, that  he  was  and  stood  lawfully  or 
equitably  seised  in  his  demesne  of  and  in, 
and  otherwise  well  entitled  to  the  same. 
The  legal  estate  was  subsequently  con- 
veyed to  A.,  and  he  afterwards  for  a 
valuable  consideration  conveyed  the  same 
to  C.  Upon  ejectment  brought  by  B* 
against  C. : 

Held,  first,  that  there  being  in  th« 
release  no  certain  previous  averment 
of  any  seisin  in  A.,  but  only  a  recital  and 
covenant  that  he  was  legally  or  equitably 
entitled,  C.  was  not  thereby  estopped 
from  setting  up  the  legal  estate  acquired 
by  him,  after  the  execution  of  the  release. 

Held,  2dly,  that  the  release  did  not 
operate  as  an  estoppel  by  virtue  of  the 
words,  **  granted,  bargained,  sold,  aliened, 
remised,  released,*'  &e.,  because  the  re- 
lease passed  nothing  but  what  the  re- 
leasor had  at  the  time,  and  A.  had  not 
the  legal  title  in  the  premises  at  the  time 
when  the  release  was  made. 

Held,  8dly,  that  this  case  did  not  UMl 
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witbia  tbe  rule,  that  a  mortgagor  oanaot 
diq>at6  the  title  of  Mb  mortgagee,  beoatue 
C.  claimed  as  a  pnrohaaer  for  a  TiJnable 
ooDflideratioii  without  notioe,  a  legal  in- 
terest which  was  not  in  A.  at  the  time  of 
the  mortgage  to  B. ;  A.  haTing  then  only 
an  equitable  Interesty  which  passed  to 
B.,  whose  title  as  to  that  was  not  dis- 
puted. Biffhi,  on  the  demia  qf  Jiffvyu^  ▼. 
BwikiM,  E.  1  W.  4.  278 

4.  In  ejectment  by  a  mortgagee,  the  mere 
fact  of  his  ha/ing  reoeiyed  interest  on  a 
mortgage  down  to  a  time  later  than  the 
day  of  the  demise  in  the  declvation,  does 
not  amount  to  a  recognition  by  him  that 
the  mortgagor  or  his  tenant  was  in  lawfiil 
possession  of  the  premises  till  the  time 
Irhen  such  interest  was  paid,  and  conse- 
quently is  no  defence  to  the  c^jectment 
boe  dem,  Bogen  and  Wife  t.  Cadwtdader, 
T.  1  W.  4.  478 

4.  By  the  stamp-act,  65  G.  8,  c  184,  ached., 
part  1,  mortgages  are  subjected  to  a  duty 
•  sf  26t  if  the  amount  of  the  money  secured 
thereby  be  uncertain  and  without  limit ; 
but  if  it  be  limited,  then  to  an  ad  yalorem 
duty :  Held,  that  the  limit  must  be  one 
expressed  on  the  face  of  the  deed.  And, 
therefore,  that  a  mortgage  for  15002.,  with 
ooTcnants  for  payment  of  the  yeariy  pre- 
mium and  other  costs  and  charges  of  an 
insurance  of  10002.  upon  a  partioular  life 
for  seren  years,  required  a  252.  stamp. 
HaUe  T.  Peten,  2  W.  4.  807 

KBGLIGENCB. 
See  EvEDSNoa,  2. 

NON-BAILABLE  WRIT. 
See  Ejboticuit,  1. 

NOTICE  TO  FBOVE  CONSIDERATION. 
See  Bill  ov  Exosahob,  4. 

NOTICE  TO  QlflT. 
See  PxAonoB,  4. 

NUISANCE. 

It  is  no  defence  to  an  action  for  obstructing 
ancient  lights,  that  the  nuisance  merely 
affects  the  plaintiff 's  right  as  a  reversioner, 
and  that  he  has  already,  in  a  former 
action,  recoTcred  against  the  defendant 
for  the  same  obstruction.  Shadwett  ▼. 
Butchmeon,  E.  1  W.  4.  97 

ORDER  OF  JUSTICES. 
See  JusTioBS. 

mtDSR  FOR  STOPPma  up  highwat. 

See  HiORWAT,  2. 

PARISH  INDENTURE 
See  JvsnoBB,  2. 


PARTNERSHIP. 

1.  A.,  R.,  and  0.  carried  on  bnnness  u 
partners,  under  the  firm  of  Asbbj  sod 
Co.,  f^m  February  1820  to  MaylS24, 
when  O.  retired,  and  the  other  tvo  psri> 
ners  agreed  to  liquidate  all  the  debts  dne 
from  the  partnership ;  and  they  contiimed 
the  business  as  partners,  under  the  firm 
of  Ashby  and  Rowland.  In  June  1824 
S.  agreed  to  become  a  member  of  thlfl 
last-mentioned  partnership,  as  from  the 
18th  of  May  preceding,  but  his  name  ma 
not  to  be  introduced,  and  the  biuuiess  yn» 
still  carried  on  under  the  names  of  Aahbj 
and  Rowland  only. 

In  July  1824,  H.,  being  indebted  to  L, 
drew  a  bill  of  exchange  in  his  fsTonr  npoe 
Ashby  and  Co.,.  which  bill  was  accepted 
by  the  partner  R.  in  the  namea  of  Bow- 
land  and  Co.  H.,  "die  drawer  of  thebiD, 
had  had  dealings  with  the  firm  of  A,K.,  sad 
O.;  but  whetlier  that  film  was  indebted  to 
him  when  the  btU  was  drawn  did  not  ap- 
pear, nor  did  it  i^pear  that  there  hid 
been  any  dealings  between  H.,  the  draw- 
er, and  A.,  R.,  and  S.,  after  the  entrance 
of  S.  into  the  partneridiip.  The  naoe 
of  S.  was  nerer  used  or  made  known  to 
any  person  dealing  with  the  firm :  Hdd, 
that  A.,  R.,  and  8.  were  liable  upon  this 
bill  as  acceptors.  LU>yd  r.  Atkbjf  and  (Hk- 
ere,  E.  1  W.  4.  2S 

2.  S.  being  indebted  to  a  firm  in  which  be 
was  partner,  gaye  a  note  in  the  name  of 
another  firm  to  which  he  also  belonged, 
in  discharge  of  his  indiTidual  debt  Tbfl 
payees  endorsed  it  ower,  and  the  endorsee 
sued  the  parties  who  appeared  to  be 
makers :  Held,  that  this  note  was  made 
in  firaud  of  S.'s  partner  in  the  second  finn, 
and  could  not  be  enforced  against  bim  by 
the  payees,  and  that»  at  least  under  tbese 
droumstances  of  suspicion,  the  endorKt 
could  not  recoTcr  without  proTing  tiiathe 
took  the  note  for  Tslue,  though  no  notice  bad 
been  giyen  him  to  proye  the  consideratioD : 

Held  also,  Pabkb,  J.,  dissentiente,  Ibit 
in  all  cases,  where,  firom  defect  of  con- 
sideration, Uie  original  payees  cannot  le- 
ooyer  on  tiie  note  or  bill,  the  endorsee,  to 
maintain  an  action  against  the  maker  or 
acceptor,  must  proTe  conaderation  givn 
by  himself  or  a  prior  endorsee,  tbongb  be 
may  haye  had  no  notioe  tiiat  sneb  proof 
will  be  called  for.  ffeaih  y.  Samm  ead 
Bvans,  E.  1  W.  4.  ^^ 

8.  A.,  a  ooachmaker,  entered  into  sn  agree- 
ment to  furnish  B.  with  a  carriage,  for 
the  term  of  fiye  years,  at  seventy-fi^ 
guineas  a  year.  At  the  time  of  making 
Sie  contract,  C.  was  a  partner  witb  A^ 
but  this  was  unknown  to  B.,  the  bnsinesi 
being  carried  on  in  the  name  of  A.  onlj. 
Before  the  expiration  of  three  yean  ^ 
partnership  between  A.  and  G.  was  dtf- 
BoWed,  A.  haying  assigned  all  bis  iDte^ 
est  in  the  business,  and  !n  the  contract 
in  question,  to  C,  and  the  buainsBt  waf 
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«ll«rwaida  etitied  <m  bj  0.  alone.  B. 
WM  inCDrmed  by  C.  that  the  partaarahip 
waa  cUaaolTed,  and  that  ha  (G.)  had 
%«ooma  the  pnzehaaer  of  tha  oaniage 
then  in  hit,  B/a,  eer^ice.  The  latter 
•nawerad  thai  he  would  not  oontiane  the 
ooBlraot  -with  C,  and  that  he  woold  re- 
tsfn  the  eaniage  to  him  at  the  end  of  the 
tlian  eorrent  year,  and  he  did  ao  ratom 
it.  An  action  having  been  bron|^t  in 
the  namea  of  A.  and  C,  againat  B.,  for 
tlie  two  paymenta  whioh  became  dne 
during  the  laat  two  yeara  of  the  eontraot, 
it  waa  held,  that  the  action  waa  not  main- 
tainabley  the  oontraot  being  personal,  and 
A.  hnriaj^  tnaasfened  his  interest  to  C,  and 
beeome  mcapable  of  performing  his  part 
of  the  agreement  Robton  amd  Skarft  r, 
Dnmmomd,  E.  1  W.  4.  808 

PAJIT7.WAXX. 

A  tenant  of  premisea,  having  built  a  party- 
wall  thereon,  let  a  portion  of  them,  upon 
ft  building  agreement,  for  5<M.  a  year. 
The  sub-tenant  built  a  house  on  his  part 
of  the  ground,  and  in  so  doing  made  use 
of  the  party-wall.  The  agreement  con- 
tained no  stipulation  in  case  of  this  being 
done.  The  sub-tenant  underlet  the  house, 
when  finished,  at  a  rate  exceeding  502. : 
Held,  that  the  original  tenant  was  not 
entitied  to  compensation  flrom  his  lessee 
under  the  building  act  14  G.  8,  c  78,  a. 
41,  for  the  use  of  the  party-waU,  since 
he  himself,  and  not  his  sub-tenant,  was 
the  owner  of  the  improTed  rent,  within 
that  clause.  Semble,  that  the  clause 
does  not  apply  where  the  land  adjacent 
to  the  party-waU  is  held  under  an  agree- 
ment with  the  builder  of  it  WUiiamt  ▼. 
PoekUnakm,  M.  2  W.  4.  878 

PATENT. 

A  patent  was  taken  out  for  improrepienta 
in  eraporating  sugar,  Ae.  The  spedflca- 
tion  waa  aa  follows: — «My  inTention 
conaista  in  a  method  or  apparatus  aa 
herehiafter  described,  by  which  I  am 
enabled  to  eraporate  liquids  and  solu- 
ticoa  at  a  low  temperature,  &c.  And  my 
said  InTention  and  improTcment  consista 
In  fordng,  by  means  of  bellows,  or  any 
other  blowing  apparatus,  atmospheric  or 
any  other  air,  either  in  a  hot  or  cold 
alMte,  through  the  liquid  or  solution  sub- 
jected to  eyaporation;  and  this  I  do  by 
neaaa  of  pipes,  whose  eztrenuties  reach 
neariy  (or  within  such  distance  aa  may 
be  fbund  most  suitable  under  peculiar 
ebvnmstanoea)  to  the  upper  or  interior 
aren  of  the  bottom  of  ttM  pan  or  boiler 
containing  such  liquid  or  solution,  the 
other  extremiHee  of  eueh  pipte  hting  eonr 
neeied  with  larger  /i^pef  ,  which  communi- 
eaie  with  the  bellows  or  other  blowing 
uroaratna  which  forces  the  air  into  them." 
Ae  leaser  pipes  were  to  be  equally  dia- 
and  their  lower  ends  on  a  lerel 


with  each  other.  It  waa  further  declared 
that  the  form  of  the  apparatus  might  be 
Taried,  prorided  the  essential  properties 
were  maintained:  Held,  that  taking  the 
whole  of  the  specification  together,  it 
appeared  that  the  inTention  consisted  of 
the  particular  method  or  process  of 
forcing,  by  means  of  bellows,  &e.,  s^ 
throu^  the  liquid  subjected  to  CTapora- 
tion,  Tis.  hffp^mwimeeted  with  larger p^^, 
amd  placed  ae  mentioned  «i  the  epe^ficatMn; 
and,  therefore,  that  it  waa  not  Toid  because 
another  patent  had  been  before  granted 
to  other  persons  for  effecting  the  same 
olgect,  by  a  coil  of  pipes,  (lying  at  Uie 
bottom  of  a  Teasel),  perforated  with  small 
holes,  or  by  a  ahallow  cullender  placed 
ai  the  bottom  of  the  ToaseL  MuUeU  t. 
Hagw^  E.  1  W.  4.  870 

PATMENT. 
BeeExsoBTOK,  2. 

PEW. 

The  right  to  sit  in  a  pew  may  be  appor- 
tioned ;  and,  therefore,  where  bT  a  faculty, 
reciting,  **tiiat  A.  had  applied  to  haTe  a 
pew  appropriated  to  him  in  the  parish 
church  m  respect  of  his  said  dwelHng- 
house;"  a  pew  was  granted  to  him  and 
his  family  for  CTcr,  and  the  owners  and 
occupiers  of  the  said  dwelling-house ;  and 
tiie  dwelling-house  was  afterwards  sub- 
dirided  into  two:  Held,  that  the  occu- 
pier of  one  of  the  two  (constituting  a 
Tery  small  part  of  the  original  mee* 
anage)  had  aome  right  to  the  pew ;  and, 
in  Tirtue  thereof,  might  maintain  an 
action  against  a  wrong-doer.  Harrier, 
Xhewe,  £  1  W.  4.  164 

PILOT. 
See  iHauBAxoBf  1. 

PLEADING. 

1.  See  AaauKPSiT,  1. 

it  See  BxaomoBy  2, 

8.  See  GoMPOsinoir,  1. 

4.  See  GouBT  or  Rsaman,  2. 

6.  See  AvurnAMaBT,  1. 

6.  An  obligor  sued  on  *  bond  reciting  a  cer- 
tain conrideration,  ia  estopped  from  plead- 
ing that  the  consideration  was  different, 
unleaa  he  can  make  it  appear  by  his  plea 
that  the  real  tranaaction  was  frauduent 
or  unlnwf^ 

Where  a  compaqy  authorised  by  act  of 
parliament  to  raise  money  for  certain  pvr- 
posea,  has  giTcn  a  bond  purporting  to  be 
for  a  sum  borrowed  and  adTanced  confor- 
mably to  the  act,  it  is  not  sufficient  for 
them  to  plead  to  an  action  on  auch  bond, 
that  it  was  executed  colourabty,  and  t|iat 
the  money  waa  not  in  fact  borrowed  or 
lent  for  tiie  puxposea  of  the  statute,  aa 
the  obligee  well  knew;  the  pleas  not 
disclosing  any  fraud  or  vo^wcy  done  to  ige 
ahareholders  in  the  company,   EUl  t.  the 
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Proprietor*  of  the  Manehnier  emd  Satford 
Water  Works,  T.  1  W.  4.  644 

7.  See  Indiotmint,  8. 

8.  Declaration  stated  that  the  defendant  in- 
tending to  cause  it  to  be  believed  that  the 
plaintiff  was  guilty  of  feloniously  steal- 
ing a  horse,  published  a  libel  concerning 
him.  The  libel,  as  set  out,  was  headed 
*' Horse-stealer,"  and  then  alleged  that 
the  plaintiff  was  taken  up  on  suspicion 
of  having  stolen  a  horse,  by  a  constable 
who  was  informed  that  "such  a  cha- 
racter," was  at  a  certain  public-house ;  it 
then  went  on  to  state  circumstances  of 
suspicion  against  the  plaintiff,  and  ulti- 
mately that  having  obtained  permission  to 
go  out  of  the  constable's  sight,  he  made 
his  escape,  but  was  retaken  and  confined 
in  gaol  for  ezaminatiou.  Innuendo,  that 
the  plaintiff  was  guilty  of  feloniously 
stealing  a  horse. 

The  defendant  pleaded  the  general  issue, 
and  then  a  justification  as  to  all  parts  of 
the  libel  except  the  word  **  horse-stealer," 
setting  out  in  this  latter  plea  the  seyeial 
circumstances  related  in  Uie  libel :  Held: 
that  as  the  declaration  alleged  that  the 
libel  was  intended  to  conyey  a  charge  of 
felony,  and  this  intent  was  not  denied  by 
the  plea,  the  statement  of  circumstances 
of  suspicion  to  excuse  part  of  the  libel, 
,was  no  sufficient  justification:  although 
*  aemble,  that  where  a  libel  contains  pro- 
positions that  may  be  separable  ftrom  each 
other,  one  may  be  justified  apart  from  the 
rest    Mountney  t.  WaUon,  T.  1  W.  4. 

678 

The  port  of  Sngston-i^'pon-HuU  is  mentioned 
in  acts  of  parliament,  charters,  and  other 
documents,  in  two  senses;  first,  accord- 
ing to  the  popular  understanding,  as  de- 
noting a  particular  place ;  and,  secondly, 
in  a  larger  acceptation,  as  comprising 
under  one  name  a  district  of  many  places 
olassed  together  for  the  purposes  of  the 
reyenue,  and  of  which  Kingston-upon- 
Hull  Is  the  chief. 

The  statute  14  O.  8,  c.  66,  s.  42,  which 
gives  the  Hull  Dock  Company  a  tonnage 
on  ships  ooming  into  or  going  out  of  the 
harbour  of  Kingston-upon-Hull,  and  the 
company's  bann  of  docks  within  the  port 
of  Kingston-upon-Hull,  or  uiUadin^  or 
lading  any  of  their  cargo  within  the  eaidport, 
must  be  construed  as  using  the  tenn 
"port"  in  the  popular  sense;  and  not, 
therefore,  as  extending  the  burden  of 
dock  duties  to  places  which,  in  point  of 
local  description,  are  without  the  port  of 
Hull ;  as  Qoole,  on  the  river  Ouse.  7%e 
Dock  Company  of  Kinyeton'ypom'HaU  v. 
JGrrowfM  and  Othere,  S.  1  W.  4.  48 

POOR  RATB. 

1.  I^  an  act  for  making  a  navigable  com- 
munication between  two  places  therein 


mentioned,  a  company  was  fflnied,nd 
authorised  to  purchase  lands,  Ac,  for  tae 
use  of  the  navigation,  and  to  make  ssd 
n>ilipf^i^{p  the  same.  The  act  then  directed 
that  the  company  should  be  rated  and 
charged  to  all  parliamentary  and  psrochial 
taxes,  rates,  and  assessments  for  any  laadi 
to  be  purchased  or  taken,  or  waxehoasee 
or  other  buildings  to  be  erected  by  thesi 
in  pursuance  of  that  act,  in  the  bum 
proportions  as  other  lands  and  baOdiBSB 
adjoining  to  or  lying  near  the  same  were 
or  should  be  rated  and  charged: 

Held,  that  the  company  were  lisbk  to 
be  rated  for  their  lands  and  buildiagi  st 
the  same  value  as  other  a^JMcnt  Isodi 
and  buUdings,  and  not  according  to  the 
improved  value  derived  from  their  bang 
used  for  the  purposes  of  the  navigatun. 
The  King  y,  TheCompanyof  Profrietmif 
the  Chdmer  and  BlackwaUr  Naoigaiiim, 
E.  1  W.  4.  H 

2.  The  express  mendon  in  the  statute  43 
Eliz.  c.  2,  s.  1,  of  coal  mines  is  a  Tirtnal 
exclusion  of  aJl  other  mines,  and  conw- 
quently  other  mines  are  not  rateable  to  the 
relief  of  the  poor. 

Whether  an  excavation  in  the  esith, 
f^m  which  limestone  is  obtained,  be  % 
mine  or  not,  is  a  question  of  fact  Bat 
where  the  sessions  found  that  the  limestone 
was  obtained  and  ndaed  by  sinking  ehafts 
perpendicularly  down  to  the  stratum, 
which  lay  forty  or  fifty  yards  below  the 
surface  of  the  ground,  and  that  the  stratom 
was  worked  by  roads  and  gatefaeads,  and 
the  stone  raised  to  the  surface  bj 
machinery,  or  carried  under  ground  to  a 
tunnel  fwhich  is  the  mode  used  in  obtain- 
ing COM  and  ironstone),  the  Court  held, 
that  the  property  was  a  limestone  mine, 
and  therefore  not  rateable  to  the  relief  of 
the  poor.  The  King  T.  The  JnhMaeU  of 
Sedgley,  E.  1  W.  4.  65 

POST  OFFICE. 

Letters  having  arrived  at  the  post  office,  ad- 
dressed to  a  party  who  had  becene 
bankrupt,  the  assignee  (in  that  character) 
demanded  them  of  the  postmaster;  and 
he  believing  bona  fide  tiiat  the  asaigBee 
was  entitled  to  have  them  for  the  pnrpoeei 
of  the  commission,  delivered  them  up; 
this  having  been  the  practice  of  theoffico 
under  similar  oiroumstances^  for  w«P 
than  thirty  years:  Held,  that  the  post- 
master was  not  liable  under  the  aot  9 
Anne,  e.  10,  b.  40,  for  wittingly,  witti^, 
and  knowingly  detaining  letters,  and  oaas- 
ing  them  to  be  detaUied  and  opened. 
Meireliet  v.  Banning,  M.  2  W.  4         909 


POWER,  EXECUTION  OF. 

Testator  devised  a  messuage  and  prenuNi 
to  his  son  for  Ufe,  with  power  to  demiie 
for  sixty-one  years,  "  for  the  puipoee  of 
new  htnUkng  or  efeetuaUy  rehnlding  Mi 
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r^aifing  any  nessaage,  fto.,  being  or  to 
be  on  the  prenuBea."  The  son  granted  a 
leaae  for  tiiat  term,  in  which  the  tenant 
coTenanted  to  expend  260/.  at  least,  for 
the  purpose  of  effectually  repairing  themes- 
aaage  and  premises,  and  putting  them  into 
complete  repair,  to  the  lessor's  satisfac- 
tion ;  and  he  also  covenanted  when  the 
same  should  be  ao  well  and  effeetually  re- 
paired as  aforesaid,  to  repair  and  uphold 
the  same  as  need  should  require  during 
the  term.  On  ejectment  brought  after 
the  son's  death  by  the  remainder-man 
against  the  lessee :  Held,  that  this  lease 
was  not  a  good  execution  of  the  power, 
inasmuch  as  a  covenant  effectually  to  re- 
pair (if  the  aboTC-mentioned  covenant 
were  such)  was  not  equivalent  to  a  covenant 
effectually  to  rebuild  and  repair.  And, 
assnmiog  that  an  obligation  on  the  tenant 
to  repair  effectually  would  have  satisfied 
the  power:  Held  (Parks,  J.,  and  Taun- 
TOK,  J.,  doubting),  that  the  present  co- 
▼enant  would  have  been  insufficient  Doe 
dem.  Dymoke  t.  WUhera,  M.  2  W.  4.     896 

PRACTICE. 
See  iNTORMATioir,  2. 

1.  See  Coach  Pbopkistos. 

2.  See  Attobnit,  1. 

8.  Costs  of  summons  at  Judge's  chambers 
not  allowed  by  the  Court.  Reed  v.  Lee^ 
Gent,  E.  1  W.  4.  416 

4L  Where  a  non-bailable  writ  of  latitat  issues 
into  a  county  palatine,  and  a  mandate 
thereupon  is  obtained  from  the  chan- 
cellor to  the  sheriff,  service  of  either  on 
the  defendant  will  be  sufficient.  Ath- 
hrook  Y.  TownUy  and  Peek,  £.  1  W.  4.  416 

O.  Where  money  has  been  deposited  in  lieu 
of  bail,  and  paid  into  court  pursuant  to 
48  G.  8,  c.  46,  and  the  defendant  does 
not  perfect  bail  in  time ;  the  plaintiff  will 
be  flJlowed,  on  motion,  to  take  the  money 
oat  of  court,  though  the  defendant  has 
rendered  himself  into  custody  since  the 
time  for  putting  in  bail,  if  there  be  no 
affidavit  of  merits  on  his  part.  Netoman 
and  Another,  Aasiyneeif  v.  Hodgson,  E.  1 
W.  4.  422 

6.  An  affidavit  to  hold  to  bail,  stating  that 
the  defendant  is  indebted  to  the  plaintiff 
1000/.  "on  balance  of  account  for  money 
paid,  laid  out,  and  expended  by  the 
plaintiff  to  and  for  defendant,  and  at  his 
request,  and  for  money  had  and  reoeived 
by  the  defendant  for  the  plaintiff,  and 
for  interest  of  moneys  due  by  the  defend- 
ant to  the  plaintiff,"  is  not  sufficiently 
certain.  Viagar  and  Another  v.  DelegcU, 
T.  1  W.  4.  671 

7.  An  agreement  entered  into  by  a  client 
with  his  attorney,  to  pay  him  at  a  certain 
specified  rate  for  business  to  be  done,  is 
not  binding;  but  the  charges  made  ac- 
cording to  sach  agreement  may  be  allowed 


on  taxation,  if  the  Master,  on  inquiring 
into  them,  considers  them  proper. 

Where  such  charges  had  been  allowed 
on  taxation  and  paid,  the  Court  (on  ap- 
plication about  four  months  after)  refused 
to  order  a  review  of  the  taxation,  it  not 
being  shown  that  the  Master  had  forborne 
to  exercise  his  judgment  on  the  charges, 
in  consequence  of  the  agreement  between 
attorney  and  client.  Urax  v.  Scroope,  T. 
1  W.  4.  681 

8.  See  Intbbest,  1. 

9.  A  defendant  being  in  custody  of  the 
sheriff  of  C,  the  plaintiff  issued  a  testa- 
tum ca.  sa.,  which  which  was  delivered 
to  the  sheriff,  and  on  the  following  day 
sued  out  habeas  corpus  ad  satisfacien- 
dum, to  remove  the  defendant  to  the 
custody  of  the  marshal :  It  was  held,  that 
the  execution  was  completed  by  the 
delivery  of  the  testatum  ca.  sa.  to  the 
sheriff,  and  the  prisoner  was  remanded 
to  the  custody  of  the  sheriff.  Owen  v. 
Owen,  M.  2  W.  4.  805 

10.  The  defendant  below  tendered  a  bill  of 
exceptions,  and  afterwards  brought  error. 
The  bill  of  exceptions  not  having  been 
ready  when  the  writ  of  error  was  re- 
turned, the  Court,  on  consideration  of 
the  circumstances,  allowed  it  to  be  tacked 
to  the  record  afterwards.  Taylor  v.  WH- 
lane,  (w  Error),  M.  2  W.  4.  846 

11.  An  executor  may,  under  the  stat.  17 
Car.  2,  0.  8,  s.  1,  enter  up  judgment  on 
a  yerdict  obtained  by  his  testator  in  an 
action  for  a  libel.  Palmer  y.  Cohen,  M.  2 
W.  4.  966 

12.  In  an  action  of  assumpsit  against  two 
defendants  for  goods  sold,  they  pleaded 
non  assumpserunt,  and  issue  was  joined 
on  that  plea  in  Michaelmas  term  1880, 
and  notice  of  trial  given  for  the  sittings 
after  that  term.  Continuances  were  en- 
tered on  the  record  to  the  23d  of  May, 
1831.  On  the  14th  of  May  in  that  year 
one  of  the  defendants  obtained  his  certift- 
cate  under  a  commission  of  bankrupt 
issued  against  him,  and  on  the  6th  of  June 
he  pleaded  his  bankruptcy  puis  darrein 
continuance,  to  which  the  plaintiffs  de- 
murred ;  but  the  latter  proceedings  were 
entered  on  the  nisi  prins  record.  The 
cause  was  tried  on  the  29th  of  June,  and 
a  general  yerdict  found  against  both 
the  defendants.  The  Court  set  aside  this 
Yerdict  for  irregularity,  on  the  ground 
that  the  plaintiffs  were  not  entitled  to 
have  an  absolute  yerdict  against  both  the 
defendants,  but  contingent  only  against 
the  one  who  pleaded  his  bankruptcy. 
Thompson  and  Another  Y.  /.  Perdval  and 
C.  Perdval,  M.  2  W.  4.  937 

PREROGATIVE  COURT. 
See  PaoBATi,  1. 

PRESENTMENT. 
See  Bill  of  Exohahqi,  8. 
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PRIKCIPAL  AND  AOEKT. 

See  YixDOB  ahd  Ybhdbb,  8. 

A  wharfinger  having  reeeiyed  floor  in  that 
eapaoity,  and  without  any  authority  to 
sell,  disposed  of  it  to  a  purchaser  who 
had  no  notice  of  the  want  of  authority. 
The  wharfinger  was  in  the  habit  of  doing 
business  as  a  flour  factor:  Held,  never- 
theless,  that  the  act  6  Q.  4,  c.  94,  s.  4, 
which  protects  the  purchases  made  inno- 
cently and  in  the  ordinary  course  of 
business  firom  agents  intrusted  with  goods, 
did  not  apply  to  this  case,  the  wharfinger 
not  being  an  agent  within  the  meaning 
of  the  statute.  Monk  t.  WhUier^ry,  T.  1 
W.  4.  ^  484 

prIlsoner. 

See  Peaotics,  9. 

PROBABLE  CAUSE. 
See  Malicioits  Pkosbovtiov. 

PROBATE. 

A  person  whose  residence  and  property 
were  in  the  diocese  of  Gloucester,  went 
to  Bristol,  and  tiiere  met  with  an  acci- 
dent, in  consequence  of  which  he  was 
taken  to  the  Bristol  infirmary,  and  died 
there  a  few  days  after.  Probate  of  his  will 
was  granted  by  the  Bishop  of  Gloucester: 
Held,  that  the  probate  was  regular,  for 
the  testator  had  died  m  iUnere,  and  that 
this  was  a  case  within  the  principle  of 
canon  92,  Jac.  1,  which  prorides,  that  when 
a  man  dies  on  a  journey,  the  goods  which 
he  hath  about  him  shall  not  cause  his 
testament  or  administration  to  be  liable 
to  the  prerogative  court  Doe  dem,  Allen 
▼.  Ovens,  E.  1  W.  4.  428 

PROCEDENDO. 

1.  The  statute  10  G.  2,  c.  28,  s.  4,  imposes 
a  penalty  of  6<M.  for  acting  any  enter- 
tainment of  the  stage* without  license; 
and  it  is  by  sect.  6  enacted,  **that  the 
penalty  shall  be  recovered  in  a  summary 
way  before  two  justices,  to  be  levied  by 
distress  and  sale,  and  that  for  want  of  suffi- 
cient distress,  the  offender  shall  be  com- 
mitted to  prison  for  any  time  not  exceed- 
ing six  months,  there  to  remain  without 
bail  ormunprize;*'  and  then  an  appeal 
is  given  to  the  quarter  sessions.  A  con- 
viction by  two  justices  under  the  statute 
having  been  affirmed  on  appeal,  was, 
together  with  the  order  of  sessions, 
removed  into  this  Court  by  certiorari, 
and  confirmed.  A  levari  facias  was 
issued  out  of  this  Court  for  the  penalty, 
and  there  was  a  return  of  nuUa  bona. 
This  Court  not  having  authority  to  exer- 
cise the  discretion  given  by  the  statute  to 
the  justices,  as  to  Sie  term  of  imprison- 
ment, granted  a  procedendo  to  carry 
back  to  the  sessions  the  record  of  conric- 
tion,  and  the  order  of  sessions,  and  com- 
manding the  justices  to  enter  continuances 


upon  the  ftppeal  from  oeasieii  to 
^d  proceed  to  award  exeeatUn.    Tkt 
King  v.  NtmUe,  £.  1  W.  4.  W 

2.  See  GoBPOKATiOH,  2. 

PROHIBITION. 
See  Eyidsxos,  8. 

PROMISSORY  NOTE. 
See  Bill  of  Excbavob,  4, 6, 7. 

PROMOTIONS. 
See  page  446,  782. 

PROSECUTOR. 
See  CxaTiOBABi,  1. 

PUIS  DARREIN  CONTINUANCE 
See  Practiox,  11. 

QUESTION  OF  LAW. 
See  iNDicTMXifT,  2. 

QUO  WARRANTO. 
See  laiOEMATioir,  2.    EviDnroi.  8. 

RATED  INHABITANT. 
See  Csano&ABi,  1.    Hiohwat,  2. 

RATE  OF  EXCHANGE. 

See  JUDOMKHT,  I. 

RAK. 

See  HiOHWAT,  2.    Sslbox  Ybsibt,  t 

The  metropolitan  paving-act  67  0-.^  *• 
xxix.,  does  not  give  the  commissioDni 
authority  to  take  under  their  jurisdietioB, 
or  to  make  a  rate  for  lighting  and  watek- 
ing  the  footpaths  on  the  side  <tf  a^ 
turnpike  road  within  the  jurisdietiM  of 
the  act    Loveridge  v.  SotMl,  T.  1 W^ 

SEAL. 
See  Eyidxmcb,  18. 

RECOGNISANCE. 

See  iHroKMATioN,  2.    Lahdlou)  axt 
Tbkaht,  2. 

RECORD. 
See  WuT  or  Ebbox,  1. 

REGISTRY  ACT. 
See  MOBTGAGOB  AHS  MoBTOAani  2. 

REGISTRAR. 
See  Makdamus,  2. 

RESCINDING  OF  CONTRACT. 
See  Ybhdob  abd  Ybxsxb,  8. 

REYERSIONER. 
See  NviBABOB,  2. 
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RULE  OF  COURT,— pftge  446,  788, 788. 

SELECT  VESTRY. 

1.  See  Mahdajcus,  6. 

2.  The  statute  59  O.  8,  o.  184, 8.  80,  enacts, 
that  in  eyery  district,  parish,  or  diyision 
of  any  parish  or  district,  in  which  i^ny 
ohnrch  or  chapel  shall  be  bnilt,  in  which 
there  shall  not  be  a  distinct  vestry  belong- 
ing to  such  district  or  diyision,  a  select 
▼estry,  consisting  of  so  many  persons  as 
shall  be  directed  by  the  commissioners  in 
that  behalf,  shall  be  appointed  by  the  lat- 
ter out  of  the  substantial  inhabitants  of 
the  district  or  diyision,  for  the  care  and 
management  of  the  concerns  of  the  church, 
and  all  mattere  and  thing*  relating  thereto : 
Held,  that  a  select  vestry  appointed  pur- 
suant to  this  provision  of  the  act,  has  no 
power  to  impose  a  rate  for  the  repair  of 
the  district  church.  Cockbum  v.  Harvey 
and  Another,  M.  1  W.  4.  797 

SESSIONS. 
See  Apfsal. 

SET-OFF. 
See  Abbrbamsnt,  4.  Bill  op  Ezohaxoi,  9. 

COITBT  OF  RSQOBBTS,  1. 

SETTLEMENT-^  Ajiprenticeeh^, 

1.  See  Eyidknck,  5. 

2.  An  apprentice  may  gain  a  settlement  by 
residing  in  a  parish  during  his  appren- 
ticeship forty  days,  though  not  within  the 
compass  of  any  one  year.  The  King  v. 
The  Inhahitant*  of  AUhtone,  £.  1  W.  4. 

207 
8.  The  pauper  being  the  son  of  a  certificated 
person,  residing  with  his  father  under  the 
certificate,  as  one  of  his  family,  was  at 
the  age  of  eleven  years  bound  apprentice, 
and  served  his  master  in  the  certificated 
parish  for  eight  years,  when  he  was  re- 
moved to  the  certifying  parish,  which 
parish  acquiesced  in  his  removal,  and  re- 
ceived him  as  their  parishioner.  The 
pauper  stayed  in  that  parish  about  a  week, 
and  then  returned  to  his  maeter  in  the 
certificated  parish,  and  served  him  there 
more  than  forty  days:  Held,  that  the 
pauper  did  not  gain  a  settlement  by  ap- 
prenticeship in  that  parish,  inasmuch  as 
the  binding  was  before  he  became  of  age. 
The  King  v.  T*he  Tnhatntante  of  Queen- 
borough,  E.  1  W.  4.  219 
4.  By  a  parish  indenture  which  purported 
to  be  made  between  the  churchwarden 
and  overseers  of  the  parish  of  D.,  in  the 
county  of  Northampton,  of  the  one  part, 
and  A.  B.  of  Countesthorpe,  in  the  county 
of  Leicester,  of  the  other  part,  it  was 
witnessed  that  the  said  churchwarden  and 
overseers  of  the  parish  of  D.,  with  the 
eonsent  of  two  of  his  mi^esty's  juaticee 
9f  the  peace  for  the  said  county,  dwdling  m 
#r  near  the  emd  paria\  had  bound,  &c. 


The  justices  in  their  written  consent  ia 
the  margin  of  the  indenture  described 
themselves  as  justices  of  the  county  afore- 
eaid:  Held,  that  the  words  county  aforetaid, 
had  the  same  meaning  as  the  words  eaid 
county  in  the  body  of  tiie  indenture ;  and, 
that  it  sufficientiy  appeared,  by  reference 
to  the  latter  words,  that  the  consenting 
justices  were  justices  of  the  county  of 
Northampton.  7%e  King  v.  77ie  Inhabit- 
ants of  Countesthorpe,  T.  1  W.  4.         487 

6.  An  unstamped  assignment  of  a  pariah 
apprentice  stated  that  B.  E.,  the  new 
master,  in  consideration  of  8i.  10*.  paid 
him  by  H.,  the  old  master,  agreed  to  ac- 
cept the  apprentice,  &c. :  Held,  that  parol 
evidence  was  admissible  to  show  that  the 
money  paid  on  the  assignment  of  the  ap- 
prentice was  parish  money ;  and  therefore, 
that  the  instrument  did  not  require  a 
stamp.  The  Kingy,  The  Inhabitants  of 
Llangunnor,  T.  1  W.  4.  616 

6.  An  assignment  of  a  parish  apprentice  ia 
not  subject  to  the  regulations  imposed  by 
the  statute  8  Anne,  c.  9,  and  need  not, 
therefore,  be  stamped  witiain  two  months, 
nor  must  the  consideration  paid  for  such 
assignment  be  set  forth  in  it.  The  King 
T.  The  Inhabitants  of  Ide,  Mich.  1  W.  4. 

866 

SETTLEMENT— Ay  Birth. 

1.  An  unmarried  pregnsnt  pauper  was  re- 
moved by  an  order  of  justices  from  H.  to 
M.,  and  received  by  the  parish  oflScers 
there.  On  the  following  day  she  clan- 
destinely, and  of  her  own  accord,  returned 
to  H. ,  where  she  was  delivered  of  a  bastard, 
before  the  time  for  appealing  against  the 
order  of  removal  had  expiiid.  The 
bastard  was  settied  where  bom.  The 
King  v.  The  InhahiUmU  of  HaJtifax,  E.  1 
W.  4.  211 

2.  Under  the  statute  69  0.  8,  c.  12,  s.  88, 
an  Irish  female  pauper  having  a  bastard 
child  bom  in  a  parish  in  England,  and 
within  the  age  of  nurture,  may,  on  becom- 
ing chargeable,  be  passed  to  Ireland, 
though  the  child  cannot  be  sent  with  her, 
the  act  not  authorising  the  removal  of 
any  settied  person.  The  King  v.  Bennett 
and  Broughton^  Justices  of  Middlesex,  T.  1 
W.  4.  712 

SETTLEMENT--^  SstaU. 

A  devised  to  his  son,  who  had  come  into  a 
parish  with  a  certificate,  an  estate  in  these 
words: — "My  desire  is,  that  my  son 
Robert  shall  live  in  that  part  of  my  honae 
as  he  now  doth,  and  at  the  same  yearly 
rent  which  he  now  gives,  as  long  as  my 
son  John"  (to  whom  the  testator  devised 
the  house  in  fee)  '*  shall  eiijoy  and  own 
the  same:"  Held,  that  this  was  a  devise 
of  an  estate  pur  autre  vie,  which  dis- 
charged the  certificate.  Quaere,  Whether 
an  estate  conveyed  to  a  certificated  man 
on  mere  voluntary  consideration,  will  die* 
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charge  the  certifleate  f    Tlu  Kin0  t.  The 
InhabUanU  of  CaitumUm,  M.  2  W.  4. 

874 

SETTLKMEXT-^  Hiring  and  Service, 

A  pauper  agreed  with  a  sawyer  for  a  twelve- 
month to  learn  sawing,  and  was  to  haye 
li.  6d,  out  of  every  20«.  earned  by  his 
master  and  himself;  he  served  out  the 
year,  in  the  parish  of  A.,  providing  his 
own  board  and  lodging;  at  the  end  of 
the  year  he  made  a  new  agreement  for 
another  year,  at  an  increased  allowance, 
and  be  lived  out  the  second  year  with  his 
master  in  A. :  Held,  that  he  did  not  thereby 
gain  a  settlement  in  A.,  inasmuch  as  the 
principal  object  of  the  agreement  be- 
tween him  and  his  master  being  that  he 
should  learn,  and  his  master  teach  him  to 
learn  tawinfff  it  was  a  defective  contract 
of  apprenticeship.  The  King  v.  The  In- 
hahitanU  of  CretUton,  T.  1  W.  4.  493 

SETTLEMENT--^  Marriage, 

1.  The  statute  8  G.  4,  c.  75,  s.  2,  enacts, 
<*that  in  all  cases  of  marriage  had  by 
license,  before  the  passing  of  that  act, 
without  such  consent  as  is  required  by 
the  statute  26  0. 2,  c.  88,  s.  11,  and  where 
the  parties  shall  have  continued  to  live 
together  as  husband  and  wife,  till  the 
death  of  one  of  them  or  till  the  passing 
of  that  act  (8  Q.  4,  c.  76),  such  marriage, 
if  not  otherwise  invalid,  shall  be  deemed 
to  be  good  and  valid  to  all  intents  and 
purposes  whatsoever." 

Sect  8  provides,  "  that  nothing  in  that 
act  contained  shall  extend  to  render  valid 
any  marriage  declared  invalid  by  any 
court  of  competent  jurisdiction  before  the 
passing  of  that  act,  nor  any  marriage 
where  either  of  the  parties  shall  at  any 
time  afterwards,  during  the  life  of  the 
other  party,  have  lawfully  intermanied 
with  any  other  person:" 

Held,  that  a  marriage  which  would  ha>ve 
been  void  by  the  26  G.  2,  o.  88,  and  had 
once  been  rendered  valid  by  the  second 
section  of  the  8  G.  4,  c.  76,  could  not, 
subsequently,  be  rendered  invalid  by  the 
marriage  of  either  of  the  parties,  during 
the  life  of  the  other,  with  a  third  person. 
The  King  v.  The  InhabitanU  of  St,  John, 
Delpike,  E.  1  W.  4.  226 

2.  See  EviDiNCE,  14. 

SETTLEMENT-—^  Parentage, 

An  idiot,  though  separated  from  his  parent 
after  the  age  of  twenty-one,  cannot  be 
emancipated.  The  King  v.  The  Inhabit- 
ante  of  Much  Cotcame,  M.  2  W.  4.       860 

SETTLEMENT-^  renting  a  Tenement, 

1.  See  EviDKNCK,  9. 

2.  Li  1818  the  pauper  took  of  one  A.  a  field 
of  potatoes,  at  the  rent  of  12/.  A.  agreed 
to  supply  lime  and  manure,  and  to  give 


the  field  three  ploughings  to  prepare  it  for 
planting  potatoes,  without  which  tfaefidd 
would  have  been  worth  less  than  102.  s 
year.  About  a  week  after  the  agreement 
the  pauper  entered  upon  the  land,  it  hiv- 
ing then  been  only  once  ploughed,  snd  do 
lime  or  manure  having  been  supplied; 
but  A.  performed  all  he  had  agreed  to  do, 
before  Uie  pauper  planted  his  potatoes; 
and  the  field  was  then  worth  12^  a  jesr: 
Held,  that  as,  by  contract,  the  land  was 
to  be  made  of  the  value  of  lOl.  a  year  at 
the  landlord's  expense,  the  tenement  was 
of  that  value  within  the  meaning  of  13  k 
14  Car.  2,  e.  12,  when  the  pauper  came 
to  settle,  though  the  improvement  was 
not  completed  until  after  he  entered.  Tiu 
King  ▼.  The  InhabitanU  of  Uunttham,  T. 
1  W.  4.  503 

8.  Pauper,  on  the  1st  of  Nov.  1813,  cami 
to  reside  on  a  tenement  of  the  jearlj 
value  of  10/.  The  bargain  with  the  own- 
er was,  that  the  pauper  should  lire  a 
month  in  it  for  nothing  on  trial,  and  that 
if,  on  that  trial,  he  liked  it,  he  should  take 
it  at  Martinmas  at  the  yearly  rent  of  141. 
The  pauper  resided  in  it  for  a  month  on 
trial,  and  then  took  it  at  the  rent  agreed 
upon;  and,  without  any  interruption  in 
the  residence,  continued  on  it  for  the  fol- 
lowing month:  Held,  that  he  thereby 
gained  a  settlement  The  King  v.  Tht 
InhabitanU  of  HfUham,  T.  1  W.  4.     620 

4.  The  pauper  took  a  house,  consisting  of  a 
house-place,  a  chamber  over  it,  and  above 
that  a  garret,  which  extended  over  the 
lower  rooms  in  the  adjoining  house,  in 
addition  to  the  rest  of  the  promises,  from 
the  same  landlord,  for  a  year,  at  10/.  rent. 
The  whole  was  under  the  same  roof, 
though  there  was  no  internal  commonica- 
tion.  He  dwelt  in  that  part  which  he 
first  hired,  and  put  a  journeyman  to  woii 
in  the  other :  Held,  that  he  gained  a  set- 
tlement under  the  6  G.  4,  c.  67,  by  rent- 
ing a  tenement  consisting  of  a  distinct 
building.  The  King  v.  InhabitanU  »/ 
MaecUsJield,  M.  2  W.  4.  870 

SHERIFF. 

1.  See  BaukkiTpt,  1. 

2.  See  Action  on  thi  Cask,  1. 
8.  See  EviDiNci,  18. 

SIGNIFICAVIT. 
See  CousT  op  BsLBaATis. 

SPECIE. 
See  Metals. 

SPECIFIC  CHATTEL. 
See  YxuDOR  and  Ybndii,  6. 

STAMP. 

1.  See  Eyidbncs,  6. 

2.  See  Covenant,  1.  ^ 

8.  Estates  of  inheritance  in  a  manor  were 

held  at  the  wiU  of  the  lord,  according  to 
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the  enstom  of  the  menor,  snbjeot  to  fines 
on  the  death  of  the  lord  or  tenant^  and 
on  alienation,  and  to  other  dues.  The 
tenant  might  aliene  by  customary  bargain 
and  sale,  with  the  ticense  of  the  lord 
endorsed.  Conrts  were  held  twice  a 
year,  at  which  new  tenants  on  death  or 
alienation  were  bound  to  appear  and 
haye  their  names  entered  on  a  roll, 
paying  a  shilling  to  the  steward.  On 
default  made,  the  lord  might  seise 
quousqud: 

Held,  that  such  enrolment  was  not  an 
admittance  within  the  stamp  act  55  G.  8, 
c.  184,  which  lays  a  duty  on  "  customary 
estates  passing  by  surrender  and  admit- 
tance, or  by  admittance  only,  and  not  by 
deed;*'  but  that  in  case  of  alienation, 
the  estates  passed  by  the  conveyance, 
licensed  by  the  lord;  and  where  the  lands 
descended,  the  heir  became  entitled  as  in 
ease  of  freehold ;  and,  consequently,  that 
a  person  taking  as  heir  was  not  bound, 
on  enrolment,  to  receiye  a  stamped  ad- 
mittance from  the  steward.  Doe  dem. 
1^  Earl  of  Cariule  T.  TowrUy  T.  1  W. 
4.  585 

I.  See  Sbttlkment  5y  Apprentieeshipf  5. 

5.  See  MoBTOAOon  and  Mobtoaqbb,  5. 

6.  See  Sbttlbmbht  6y  Apprmtkethipj  6. 

J.  The  65  O.  8,  c.  184,  sched.,  part  8, 
imposes  an  ad  valorem  duty  on  letters  of 
administration  where  the  estate  is  above 
2QL  in  value,  exclusive  of  what  the  de- 
ceased shall  have  been  possessed  of  or 
entitled  to  as  a  trustee,  and  not  bene- 
ficially. An  intestate  had  granted  an 
annuity  to  A.,  and  had  afterwards  by 
deed  conveyed  his  property  to  B.,  who 
covenanted  to  indemnify  him  against  the 
payment  of  the  annuity.  Default  having 
been  subsequently  made  in  the  payments 
during  the  intestate's  lifetime,  the  annui- 
tant sued  the  grantor's  administratrix, 
and  recovered  judgment  for  debt  and 
costs  exceeding  20Z.  The  administra- 
trix paid  this,  and  then  sued  B.  on 
his  covenant  for  the  amount:  Held,  that 
the  right  to  recover  this  sum  was  part 
of  the  intestate's  estate,  and  rendered 
the  letters  of  administration  liable  to 
stamp  duty ;  and  that  the  intestate,  if  he 
had  lived,  could  not  have  been  considered, 
in  respect  to  this  sum,  as  a  mere  trustee 
for  the  annuitant,  having  no  beneficial 
interest.  Carr,  Admmutratriz,  j'c,  of 
Walker,  v.  EoberU,  M.  2  W.  4^  905 

STATUTE.  CONSTRUCTION  OP. 
See  Tritstbbs. 

Where  two  acts  of  parliament,  which  passed 
during  the  same  session  and  were  to  come 
into  operation  the  same  day,  are  re- 
pugnant to  each  other,  that  which  last 
received  the  royal  assent  must  prevail, 
and  be  considered  pro  tanto  a  repeal  of 
the  other.  The  King  t.  The  JusUcee  of 
JHddUiez,  M.  2  W.  4.  818 
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I  STATUTE  OF  LIMITATIONS. 

1.  In  assumpsit,  the  issue  was  whether  the 
action  had  been  commenced  within  six 
years,  and  a  verdict  was  taken  for  the 
plaintiff,  subject  to  the  opinion  of  the 
Court  on  a  special  case.  It  appeared  by 
the  case  that  process  had  been  sued  out 
within  six  years,  in  an  action  correspond- 
ing with  tiie  present,  and  continued  on 
the  roll  down  to  the  first  return  of 
Trinity  term  1827,  when  the  six  years 
had  elapsed;  and  that  a  testatum  special 
capias  was  sued  out  in  the  present  action, 
tested  on  the  last  return  of  the  same 
term ;  but  there  was  no  continuance  from 
the  first  to  the  last  return.  The  question 
being,  whether  on  this  state  of  facts,  toe 
latter  process  was  sufficiently  connected 
with  the  former  to  take  the  case  out  of 
the  statute,  the  Court,  after  two  arguments 
of  the  special  case,  allowed  the  plaintiffs, 
on  motion,  to  amend  the  roll  by  entering 
the  required  continuance. 

And  it  was  held,  that  this  proceeding 
did  not  entitle  the  bail  to  be  exonerated, 
although  they  had  become  bail,  and  had 
omitted  to  render  the  plaintiff,  in  reli- 
ance on  the  defence  under  the  statute. 

The  declaration,  which  originally  cor- 
responded with  the  process,  had  been 
amended  by  a  Judge's  order,  by  increas- 
ing the  damages,  and  adding  counts  for 
interest  and  commission :  Held,  that  this 
was  no  ground  for  exonerating  the  bail, 
the  amount  of  damages  being  before  an 
arbitrator,  who  might  apportion  them  so 
as  to  prevent  the  bail  being  improperly 
charged.  Taylor  and  Another,  Amgneea 
of  Waleh,  V.  Gregory,  E.  1  W.  4.        267 

2.  See  LiBH,  1. 

8.  See  Assumpsit,  2. 

STAYING  PROCEEDINGS. 
See  AonoN  on  thb  Cask,  1. 

SUMMONS. 
See  Pbacticb,  8. 

SUPERSEDING  COMMISSION. 
See  Eyidbvcb,  14. 

SURGEON. 
See  Indictmxnt,  8. 

SURPLUSAGE. 

See  iNDIOTKSHTy  S. 

SURRENDER  OF  TERM,  PRESUMPTION 

OF. 

See  Eyidxnob,  11. 

SURVIVORSRIP. 
See  Baboh  and  Feme. 

TAXATION. 
SecAROsnr,  1 
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TITHES. 
SeeDxtTBUS. 

THREATENING  LETTER. 
See  Maucioub  PBOSiovnoir,  1. 

TITLE. 
See  AjijiuiTXt  2. 

TOLL. 

1.  Where  » toll  of  oorA  had  been  enstoma- 
rily  taken  by  dipping  into  the  aaok  so 
as  to  bring  out  a  oertain  quantity,  and 
the  collector  Taiied  finom  the  proper  mode 
(by  tweqrinff  instead  of  ttfUng  the  toll), 
so  as  to  take  more:  Held,  that  troTer  lay 
against  him  for  the  excess.  JVorman  t. 
BtU  and  Anothir,  E.  1  W.  4.  190 

8.  Where  a  canal  is  made  pursuant  to  act 
of  parliament,  the  right  of  the  proprietor 
to  toll  is  deriyed  entirely  from  the  act ; 
and  is  to  be  considered  as  if  there  iras  a 
bargain  between  them  and  the  public, 
the  tenns  of  irhioh  are  expressed  by  the 
statute :  and  the  rule  of  construction  is, 
that  any  ambiguity  in  the  terms  of  the 
contract  must  operate  against  the  com- 
pany of  adTcntiu^rs,  and  in  favour  of 
the  public.  The  proprietors,  therefore, 
can  clum  nothing  which  is  not  clearly 
giTen  to  them  by  ^  act 

A  canal  was  formed  upon  two  lerels, 
which  were  connected  by  a  chain  of 
lockB,  Upon  the  ui^>er  IctsI  there  was 
no  lock  whaterer. 

By  the  act  of  paitiament  for  making 
the  cansl,  all  persons  were  to  be  at  liberty 
to  nsTigate  thereupon  with  boats,  upon 
payment  of  such  rates  and  dues  as  should 
be  demanded  by  the  company,  not  ex- 
ceeding the  rates  therein  mentioned;  and 
by  another  clause  the  company  were 
authozixed  to  take  certain  rates  and 
duties  for  every  ton  of  iron,  and  other 
goods  navigated  on  Miy  part  of  the  canal, 
and  wMeh  $hould  jmu9  through  any  one  or 
more  of  the  locke;  and  power  was  given  to 
the  owners  of  ac()<Hning  lands  to  use 
pleasure  boats  on  the  canal,  without 
paying  dues,  bo  as  the  same  did  not  pass 
through  any  lock,  and  were  not  used  for 
carrying  goods: 

Held,  that  tids  act  gave  no  right  to  de- 
mand toll  for  boats  navigating  the  upper 
level  of  the  caniJ,  in  which  there  were  no 
locks.  The  Ftcprietort  cftKe  Stourbridge 
Canal  v.  Whedey  and  Othert,  M.  2  W.  4. 
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8.  By  a  turnpike  act,  a  certain  toll  was  to 
be  taken  at  every  turnpike  on  the  road 
from  W.  to  0.  for  four  horses  drawing  any 
carriage,  &c.  A  subsequent  section  pro- 
vided, that  no  person  should  pay  toll  more 
than  once  in  the  same  day  for  pasnng  or 
repassing  with  the  same  horses  or  car- 
riages through  any  of  the  turnpikes,  but 
that  every  person,  aikm  having  paid  toll 


once,  and  produoi^g  a  ticket,  skooldyMf 
with  the  same  horses  and  carriages  toft 
free  during  such  day : 

Held,  tlmt  a  second  toll  was  payable  fin 
passing  on  the  same  day  two  tdl-gatee  oi 
the  roiuiwith  the  same  carriage,  bsEtdrnva 
by  different  horses,  for  that  the  daue 
imposing  the  toll  was  dear,  and  the  ex- 
empting clause  either  meant  that  tha 
horses  should  be  the  same,  or  was  too  sm- 
biguous  to  control  the  previous  cnaci- 
ment     Hophint  v.  Tkon^ood,  If.  2W.  4 
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TONNAGE. 
See  Posr.  . 

TRANSFERRING  CONTRACT. 
See  pABmBsmp,  8. 

TRESPASS. 

1.  See  EriDUfCB,  1. 

2.  In  an  actidnby  the  payee  against  ths  se- 
ceptor  of  a  bill  of  exchange  drawn  for 
the  balance  of  purchase-money  of  srtidef 
bought  at  a  sale,  it  is  no  defence  that  two 
months  after  deUvery  of  the  goods  to  the 
vendee,  the  vendor  forcibly  retook  poe- 
session  of  them ;  for  the  vendee  eaimot 
treat  that  as  a  rescinding  of  the  contrut, 
but  must  bring  treqMss.  Stqtkent  v.  WSt^ 
kimon  and  Another,  B.  1  W.  4.  820 

8.  In  copyhold  lands,  althon^^  the  propeitj 
in  mines  be  in  the  lord,  the  possesson  of 
them  is  in  Uie  tenant.  The  latter,  Ih0«- 
fore,  may  maintain  treq>ass  against  tbe 
owner  of  an  ac|)oining  collieiy,  far  break- 
ing and  entering  the  subsoil  and  tsUsg 
coal  therein,  althouj^  no  taceepaas  be  ooo- 
miUed  on  the  surftce.  Lemt  v.  BrmUk- 
wake,  £.  1  W.  4.  487 

4.  See  Jusncxs,  8. 

5.  A  master  of  a  fly-boat  who  is  hxred  bj  s 
canal  company  at  we^y  wages,  my 
maintain  trespass  for  cutting  a  rope  fast- 
ened to  the  vessel,  whereby  it  was  bebg 
towed  along  nn  inland  navigation,  al- 
though the  vessel  and  the  rope  were  tbe 
propoty  of  the  company.  Moore  v.  Re- 
Muon,  M.  2  W.  4.  817 

TROVER. 

1.  See  Bavxbupt,  I. 

2.  See  Toll,  I. 

8.  See  EviniNci,  12. 

TRUSTEES. 

By  an  act  for  the  relief  of  the  poor  of  a  pa- 
rish, the  ricar,  churchwardens,  and  ovff- 
seera  for  the  time  being,  and  certtfi 
peraons  named,  were  to  be  tnuteea  for 
putting  the  act  in  execution ;  and  a  meet- 
ing was  to  be  held  eYerj  third  year  to 
elect  new  trustees  in  the  room  of  tbose 
who  should  have  died,  removed,  beoome 
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diaquillied,  or  reUnqiiished  offiee ;  so 
tliftt  the  number  ehonld  erery  third  year 
be  filled  up  to  fjftjf-ii'iUy  ovtr  and  betidet  ^ 
eteor,  ekurekwardint,  and  oveneen  for  the 
finM  hmng.  One  of  the  fiffy-one  tmeteee 
hftTing  become  ohurchwarden :  Held,  that 
no  Tftcanoy  was  created  thereby.  Bex  t. 
The  TnuUe$  of  8L  Mary  AhbotU^  Kmting- 
ton,  T.  1  W.  4.  740 

TURNPIKE. 
See  Toll,  8. 

UNLIQUIDATED  DABiAGES. 
Bee  Bahxbitft,  6|  6. 

USURY. 

A  fttB.*8  request. adyanced  him  200/.  and 
took  his  warrant  of  attorney  for  payment 
as  follows:  1001.  at  Christmas  1829,  if 
both  should  be  then  living ;  lOOt  at  Mid- 
snmmer  1880,  if  both  should  be  then 
llTing;  and  lOOi  at  Christmas  1880,  on 
the  same  condition.  Judgment  being  en- 
tered up  for  the  last  1002.,  and  a  motion 
made  to  set  it  aside,  as  grounded  on  an 
eridently  usurious  contract:  Held,  that 
this  did  not  sufficiently  appear  to  warrant 
the  interposition  of  the  Court  Flight  t. 
ChapUn,  £.  1  W.  4.  112 

VARIANCE. 
See  Absitmpsit,  1.    Coust  ov  Bsqussts,  2. 

VENDOR  AND  VENDEE. 
See  AssuiiPsxT,  4. 

1.  See  EvinxNGK,  2. 

2.  See  Biu.  or  IbioHAKoi,  2. 

8.  In  an  action  by  the  payee  agunst  the 
acceptor  of  a  bill  of  exchange  drawn  for 
the  balance  of  the  purchase-money  of 
articles  bought  at  a  sale,  it  is  no  defence^ 
that  two  months  after  dellTery  of  the 
goods  to  the  yendee,  the  vendor  forcibly 
retook  possession  of  them ;  for  the  vendee 
cannot  treat  that  act  of  the  vendor  as  a 
rescinding  of  the  contract,  but  must  bring 
trespass.  8lq>hm9  v.  WUkinaon  and  An- 
othety  £.  1  W.  4.  820 

4.  See  Ahkuitt,  2. 

5.  Goods  were  sold  at  nx  months'  credit, 
payment  to  be  then  made  by  a  bill  at  two 
or  three  months,  at  the  purchaser's  option : 
Held,  Pabub,  J.,  dubitante,  that  this  was 
in  effect  a  nine  months'  credit,  and,  oon- 
sequentiy,  that  an  action  for  goods  sold 
and  delivered  commenced  within  six  years 
fhmi  the  end  of  the  nine  months  was  in 
time  to  save  the  statute  of  limitations. 
HelpM  V.  Wmterbottomy  E.  1 W.  4.         481 

6.  A  person  who  has  purchased  a  horse  war- 
ranted sound,  sold  it  again,  and  then  re- 
purchased it,  cannot,  on  discovering  that 
the  horse  was  unsound  when  first  sold, 
require  the  original  vendor  to  take  it  back 


•gidn ;  nor  can  he  by  rsMcit  of  ike  un- 
soundness, resist  an  action  by  such  vendor 
for  the  prioe.  But  he  may  give  the  breach 
of  warranty  in  evidence  in  reduction  of 
damages 

Semble^  that  the  purchaser  of  a  epeeffie 
chattel  under  warranty,  having  once  ac- 
cepted ity  can  in  no  instance  return  the 
chattel,  or  resist  an  action  for  the  price, 
on  the  ground  of  breach  of  waixanty, 
unless  in  case  of  fraud,  or  express  agree* 
ment 

But  where  the  contract  was  executory 
only  when  the  chattel  was  received,  as 
where  goods  are  ordered  of  a  mamuTac 
turer,  and  he  contracts  to  supply  them  of 
a  certain  quality,  or  fit  for  a  certain  pur- 
pose ;  in  which  case  the  vendee  may  re- 
scind the  contract  if  the  goods  do  not 
answer  the  warranty,  provided  he  has  not 
kept  them  longer  Uian  was  necessary  for 
the  purpose  of  trial,  or  exercised  the  do- 
minion of  an  owner  over  them,  as  by  sell- 
ing them  to  another  person.  Street  ▼. 
Blay,  E.  1 W.  4.  466 

7.  See  PuvoiPAL  akd  Aoskt. 

8.  The  plaintiffs,  who  were  brokers,  bought 
goods  of  the  defendanty  on  account  of  H., 
and  by  his  authority.  The  purchase  was 
made  in  their  own  names,  but  the  vendor 
was  informed  that  there  was  an  unnamed 
principal  The  plaintiffs  afterwards,  under 
a  general  authority  from  H.,  contracted 
to  sell  the  same  goods,  which  the  defend- 
ant had  not  yet  delivered.  H.,  on  hearing 
of  the  latter  contract,  told  the  plaintiffs 
that  he  would  have  nothing  to  do  with 
the  goods,  either  as  buyer  or  seller ;  and 
in  this  they  acquiesced.  The  defendant 
then  refused  to  deliver  the  goods,  and  the 
plaintiffs  sued  him  for  damages  sustained 
by  th«B  in  consequence :  Held,  that  the 
renunciation  of  the  contract  by  H.,  and 
the  plaintiffs'  acquiescence  in  it,  formed 
no  objection  to  their  right  to  recover. 
Short  and  Othere  v.  Spaekmany  M.  2  W.  4. 
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VENUE. 
See  CoAOH  PsoPBixrom. 

VERDICT. 
Bee  Wbit  or  Ennon. 

WARRANT  OP  ATTORNEY. 
See  ANiririTT,  8. 

WARRANTY. 

See  AssniPsiT,  1.    EviBnNOi,  2.    Vbndoi 
Aim  Viimas,  6. 

WILL. 
See  EvEDuioB,  14.    Pbobati. 

WITNESS. 
See  ETiDBiroB,  7, 10, 18. 
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WBIT  D£  CONTUMACE  CAPIENDO. 
See  CovsT  op  DiLSQATSfl. 

WRIT  OF  EREOB. 
See  Costs,  2. 

1.  A  retam  to  a  writ  of  error,  directed  to 
the  commissioners  of  oyer  and  terminer 
of  the  city  of  London,  set  out  the  record 
of  an  indictment  found  agiunst  the  de- 
fendant before  the  lord  mayor  and  others ; 
and  stated  that  he  was  tried  upon  the 
said  indictment  by  a  jury  of  the  country 
at  the  next  session  holden  before  the  lord 
mayor,  several  of  the  jud|es,  aldermen, 
recorder,  and  others  assigned  by  certain 
letters  patent  under  the  great  seal  direct- 
ed to  them,  or  any  two  or  more  of  them,  to 
inquire  of  certain  offences :  that  he  was, 
by  the  yerdict  of  such  jury,  found  guilty  ; 
and  that  thereupon  judgment  was  giyen 
by  the  Court  against  him.  Upon  this  re- 
turn the  defendant  assigned  errors  in  law 
and  in  fact.  The  errors  in  law  were,  that 
the  judgment  was  insufficient,  and  that 
judgment  should  have  been  giyen  for  the 
defendant.  The  errors  in  fact  were,  first, 
that  when  the  jury  gave  their  yerdict 
there  was  but  one  of  Sie  justices  named 
in  the  commission  present  in  Court ;  and, 
secondly,  that  the  yerdict  at  the  time  it 
was  so  giyen,  was  not  entered  of  record. 
The  king's  coroner  and  attorney  answered 
"in  nullo  est  erratum,"  and  prayed  that 
the  judgment  might  be  affirmed : 

Held,  as  to  the  first  error  in  faot^  that 
as  it  appeared  by  the  record,  that  the  ver- 
dict was  given  at  a  session  holden  before 
several  of  the  commissioners  and  justices, 
the  plaintiff  in  error  could  not  be  allowed 
to  aver,  in  contradiction  to  the  record, 
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that  only  one  of  the  justices  was  present 
when  the  jury  gave  their  verdict,  and  the 
answer,  in  nullo  est  erratum,  is  no  admis- 
sion of  the  fact  assigned  for  erm«*  unless 
it  could  be  lawfully  assigned,  and  ii  wdl 
assigned  in  point  of  form. 

Held,  also,  that  the  second  eiror  in 
fact  assigned,  was  no  error,  inasmuch  as 
it  was  impossible  that  a  verdict  should  be 
recorded  at  the  time  when  it  was  given, 
the  recording  of  it  being  necessarily  an 
act  subsequent  to  the  delivery  of  the  ver- 
dict by  a  jury.  The  King  v.  CarUU^  E.  1 
W.  4.  362 

After  error  brought,  the  Court  can  only 
amend  the  record  in  respect  of  misprision 
of  the  clerk ;  and,  therefore,  the  Court 
refused  to  allow  a  plaintiff  in  replevin, 
who  had  pleaded  two  bad  pleas,  and  after 
judgment  in  his  favour  in  this  court,  and 
error  brought,  to  withdraw  the  same,  and 
plead  de  novo.    Ch-een  v.  Miller,  T.  1  W.  4. 

781 
Error  was  brought  in  K.  6.  upon  a  judg- 
ment at  the  Old  Bailey,  and  one  ground 
assigned  was,  that  a  material  fact  stated 
on  the  record  was  not  true.  This  Court 
held  such  an  averment  inadmissible,  and 
affirmed  the  judgment  The  fact  being 
as  alleged  by  the  defendant  below,  the 
Court  there  afterwards  ordered  the  reeord 
to  be  amended,  and  their  clerk,  by  a  role 
of  this  Court,  with  the  consent  of  the 
crown,  came  into  the  Court,  and  made 
the  amendment. 

Upon  motion,  afterwards,  that  the  case 
might  again  be  set  down  for  argument : 
Held,  that  this  Court  could  not  rehear  it 
after  the  expiration  of  the  term  in  which 
judgment  was  given ;  and  that  the  onl  j 
remedy  was  by  writ  of  error  to  the  Houae 
of  Lords.     The  King  v.  Carlile,  M.  2  W.  4. 
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7  GEO.  lY.  1826. 


WATSON,  Qmt,  one,  ke.,  v.  KBTNOLDS,  Gent.,  one,  &o.— p.  i. 

h  an  aotioD  for  words,  not  ftotionablo  in  thenuelTM,  oridenoe  of  tlioir  trnth  may  be  giren  mid«r 
the  general  ierae,  to  disprore  malioe.  The  attorney  of  a  party  claiming  title  to  premlBes  pot 
np  for  iale>  ii  not  b»uU  to  an  action  for  ilander  of  title,  if  he  bon4  fide,  though  withoirt 
Mthcrity,  makee  each  oldeetiona  (o  the  ■eller'a  titl^  ai  hie  prineipal  woold  hare  been  author- 
ind  in  making. 

Qass  for  sUmder  of  title.    Plea,  not  gailtj. 

The  lands  in  question  were  held  under  a  lease  from  Home.  They  were  pul 
up  for  sale  by  auction  in  seyen  lots,  for  the  unexpired  term  of  the  lease.  Th# 
defendant  attended  at  the  sale,  and  said  publicly,  before  the  first  lot  was  put  up, 
''There  is  a  suit  depending  in  the  Court  of  Ohimcery  in  respect  to  this  property : 
eaeroaehments  haye  been  made  upon  the  landlord's  ffround;  the  buildinss  are 
contrary  to  the  original  lease ;  proceedings  will  be  tiien  against  the  purchaser, 
sod  actions  of  ejectment  brougnt  against  the  tenants:  there  is  no  power  to  sell 
the  premises;  a  good  title  cannot  be  made,  as  the  Gnancery  suit  will  convince 
eyenrybody/'    These  words  constituted  the  slander  complained  of. 

The  defendant  proposed  to  show  that  in  fiict  encroachments  had  been  made, 
and  that  the  building?  were  inconsistent  with  a  coyenant  in  the  lease. 

Brougham  objected  that  this  eyidenoe  oould  only  be  giyen  on  a  plea  justifying 
the  words;  not  on  the  general  issue  to  disprove  malice.  Had  a  jui^cation  been 
pleaded,  the  plaintifb  might  have  been  prepared  to  prove  that  no  encroachments 
had  been  made,  and  that  the  covenant  luui  been  complied  with. 

Mdnyatt  observed  that  no  justification  had  been  pleaded  in  Hargrave  v.  Le 
Breton,  4  Burr.  2422,  or  in  Smith  v.  Spooner,  8  Taun.  246. 

LiTTLEDALE,  J.  I  do  uot  think  it  necessary.  This  is  not  like  a  common 
action  of  slander,  which  is  maintainable  without  special  damase;  but  it  is 
fouDded  entirely  on  the  special  damage,  and  I  am  clearly  of  opinion  that  in 
such  a  case  no  jdea  of  justification  can  be  necessary.(a) 

(«)  See  ako  Pitt  e.  Donoran,  1 M.  A  8. 039.  It  does  not  neeee larily  foUow  that  the  same  iaoli 
whiflh  may  be  given  in  eridenoe  aa  a  defence  nnder  the  general  ieine  may  not  also  properly  b# 
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46S  Watson  v.  Reynolds.  M.  T.  1826.  [1 

It  appeared  that  in  point  of  fiust^  there  mm  a  Chaaoeiy  rait  pending  with 
respect  to  the  premiaes^  Imt  no  explanation  was  given  of  its  natore,  or  of  the 
jMurtieB  to  it  It  abo  appeared  that  encroachments  had  been  niade,  but  that 
they  were  confined  to  the  last  lot  of  the  seven  pnt  np  for  sale ;  and  that  the 
bnildings  were  warranted  by  the  lease.  Home  also  appeared  to  haye  considered, 
that  fraud  had  been  practised  on.hna  in  the  oaiginal  granting  of  the  lease,  ud 
to  have  been  genei  ally  dissatisfied  with  the  plaihtiff 's  condnct  as  to  the  premifleB, 
and  anxious  to  recover  the  land,  if  possible.  The  defendant  was  Home's  attorney, 
and  was  directed  by  him  to  go  to  the  safe/  and  matttfon  the  encroaohmentB,  hot 
he  was  not  desired  to  make  any  other  statement. 

LiTTiiEDALX,  J.,  in  summing  up  to  the  jury,  said,  that  with  respect  to  the 
words  charging  encroachments,  the  deftttdant  would  be  liable  or  not^  as  Home 
would  have  been,  had  he  himself  spoken  the  words  he  authonied  the  defendant 
to  use.  But  the  authority  ^en  to  him  to  oomplaiiM)f  th%  eneroaehments  wodM 
not  extend  to  proteofe  him  m  making  any  stalameot  subalantially)  different,  and 
unoonnected  with  that  question ;  and  such  were  the  statements  with  respect  to 
the  Chancery  suit,  and  the  want  of  tiUe. 

With  respect  to  those  parts  of  the  dandior  ibe  fiicts  appear  to  stand  thus. 
Home  seems  to  have  acted  on  the  impression  that  he  was  imposed  upon  in  the 
original  granting  of  the  lease.  Beynolds,  his  attoney,  must  be  taken  to  ho 
acquaint^  with  the  drcumatanoes  of  thaib  tnnoaolian :  he  must  have  known  of 
the  existing  Chancery  suit,  and  might  naturally  have  contemplated  bringing 
ejectments  as  a  proceedin^^  consequent  upon  the  supposed  firaud.  Then  the 
question  is,  whether  there  is  any  imiHce  in  his  stating  tnese  circumstances.  If 
under  these  circumstances  Home  had  gone  to  the  sale  and  spoken  the  words 
which  Reynolds  did,  would  no^  be  haw  acted  as  aa  honest  man  7  If  so,  would 
you,  even  if  he  were  mistaken,  say,  that  he  acted  from  malice  7  Ought  he  not, 
meaning  to  dahn  the  ptoperty  advendjt  to  p unAasm^  to.  have  made  it  known 
at  the  auction  ?  If  so,  then,  Reynolds  being  attorney  for  Home  and  knowing 
in  the  same  circumstances,  is  it  not  his  duty,  if  it  would  be  Home^iji  to  gh  ^^^ 
wiliMiit  authority^  to  the  nk,  to  make  the  sama  lepreaentationa? 

His  Lordship  tlien  eenmented  on  some  evidlenee  refied  on  to  pvove  BaXee; 
and  concluded  by  leaving  it  to  the  jury  to  consider,  whether  Beynolds  acted 
bonft  fide  as  attorney  for  Home,  and  whether  eilher  BeynoUb  or  Jbnam  aeted 
tnfairly,  or  withovi  dbe  eonaideni4i«L  If  on  leaaoaaUe  gsmmdB  ef  ohjeotiMi, 
they  interfered  for  the  pnvpoaa  of  preventiag  porehanera  from  birring  a  tpuAm' 
aUe  or  a  bad  title,  the  verdist  shouhl  be  for  tke  drfondtia*;  i£  they  iaterfsMd 
fn  the  purpose  of  depieeiatkig  the  plaiafeiirs  propertj,  er  wiAenlb  having  wuik 
leasonable  mquifiea^  or  taken  reasooaMe  care  to  anertaim  whaitihqr  atated^thie 
the  verdict  moat  ha  for  the  plaintiff  (a) 

Clou  tIi«ree«rdMtliemfttt«roragpeeiAtplML  Our  9.  Sinolklilt  4 B: a OL 547.  Tteneum, 
W9ftr,  wh«n  tiMy  oeew,  met  6X6<ytioM»  to  the  omubob  frie;  aad  i* m^  be  4e«atod  wMm, 
in  u  Aotion  for  alaadw  of  tltla^  ukj^utd^mAam  wb  VfopMlj  WpkedML  I^  Smilh  «i  SpoMia 
a  Tmb.  U»,  LftwnoM,  J.,  Mid,  that  "Um  qweiaHy  plMidiag  a  iwtUoatioii  would  tdnil  tiM 
fkofti  itated  in  Uie  deolnration.  and,  amongsi  otli«n,  Ui«  maHoe.*    See  alao  the  jndcment  of  Hol- 


(fhfti>«[AapaftiniikM|aMiaeatien;  livr  in  Bmp«  «k  Boaeh,  1 IL  * 
8.  894,  it  was  held  that  a  declaration  eharging  the  werdi  to  be  "  inalicione»  i^nrioni,  and  mlav- 
tvl,"  was  infficient*  without  statinr  them  to  be  falae.  In  moet  easea,  indeed,  of  dander  of  tiU^ 
their  tmthy  however  maHeiondj  they  were  ipoken,  wnvld  probaUj  asowit  to  an  answer  te  Ai 
notion,  because  it  wonid  diaprore  the  lenl  damaee;  aa  for  iMtoaee,  tf  the  ihoidev  eonpUiafi 
nf  was  an  entire  denial  that  the  pla&nCif  had  any  title  to  the  land:  in  wUeh  eaae  he  could  nst 
oomplain  of  being  hindered  in  seXUng  that  which  he  had  no  right  whatorer  to  eelL  It  woeV 
indeed,  perhape,  be  dlfieult  to  ind  any  instanee  in  which  the  abeolnto  trath  of  the  staleMit 
Wseld  not  in  thia  way  be  an  anawer  to  theaelton  in  aeaae  tf  aiander  of  tUI^  thengh  saeh  «»7 
<K]ft  in  other  aetiona  which  proceed  entirely  on  the  epeeial  daoiage;  aa  in  bqbbc  cases  of  an 
action  for  slander  of  ohaiaoter,  where  the  words  are  not  actionable  in  themeelyca.  And  in  all 
eases  where  the  action  k  founded  exduslTely  on  the  ti^iury  really  sustained,  and  Ihe  pbiafHT 
would  not  be  enUUed  even  to  a  nominal  ▼eidie«>  wilhoni  ptofing  veal  ia^/uj,  if  the  ansvar  ti 
^e  action  consist  only  in  disproTing  the  eziatonce  of  that  iiOnry,  by  cireamatances  to  be  £•- 
«oeed  by  the  defondaat,  a  plea  ef  thoae  cirenmstaaees  by  way  of  JustiaentioB  wonld  bebad,8i 
amouating  to  the  general  ieane.  ^    'v      ^ 

fli!ll  ^  S*^---  '^^okenson,  4  Co.  18;  Bannister  e.  Bannister,  cH.  4  Ca.  17 a;  Sndlh  t. 
Biww»ier,  S  Taun.  348,  and  Pitt  e.  DonoTan,  1  M.  4  S.  839,  that  a  party  daiining  title  bonlfldt. 
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Yefdiot  for  the  pi&i&tiff ;  damaffeil  one  ftrthtiif^ 
Brougham  and  Ohitfy  fbr  the  paitilifF. 
MartyaU  and  Ourwood  for  the  defendant. 

Ifl  not  liable  tq  tUs  aetion  for  a  npnientatioii  mad«  bon&  fide,  thonsh  it  be  erroneous :  noi  is  bli 
ftttomej,  italuif  sabstantiallj  what  bis  yfliici|Mfl  so  elatmiffK  title  desires  him.  Hargrare  «.  Le 
Bretooyi  Bvrr,  S42S.  But  a  mere  stranger  is;  MildmaT's  ease,  1  Co.  177,  b;  Bowe  «.  Boaeh,  1 
M.  4  S.  804;  Jenk.  Cent  247,  pL  SO;  at  least  unless  his  statement  be  tne;  and  qossr^  if  1^ 
tenth  would  in  all  oasee  be  a  soffldent  defenoe  for  him.    See  snpra,  note  {a),  p.  467* 


WILSON  and  Aaother,  Aaaigileea,  &o.^  v.  WHITAKEB  and  Anoliier^  Sheriff, 

too,,  and  HARKI8.^p.  9. 

The  stitefte  S  0.  ^  e.  89,  {  2  (n  to  the  fiittg  Warraati  of  attoniex  Ut  render  the  jodgmeUti 
entered  on  them  eftetoalagainst  sabsectneat  eonunisil<«  of  bankraptey),  Is  not  repeiled  by'  the 
statute  0  Qeo.  4,  o.  16,  {  81. 

Oamrs  whether  the  stat.  8  Oeo.  ^  o.  89,  f  ^  extende  to  easei  whtt«  therr  hm  been  no  mI  «# 
baakmptsy  si  the  time  of  gMng  the  waimnt  of  sfttotney. 


DOE  dem.  NEVILLE  v.  DUNBAIt.--p.  10. 

flerriee  <tf  a  notlee  fe  qnit  on  a  serrant  at  the  tenan^t  dwefflng'-honse  is  soflleient,  aHhongli  tlie 
tenaaft  be  noi  infbnMd  of  it  tiU  wi Ain  half  a  year  of  its  espixntion. 

Ejectmsnt.    ¥he  only  qtiestion  was  as  t6  the  sei^vice  of  a  notice  to  quit. 

Mr.  Neville^s  attorney  went  on  the  21id  March,  to  the  defendant's  honeoy  anj 
{here  served  two  copies  of  a  notice  to  qtlit,,  one  on  the  servant,  the  other  on  a 
lady  there.  ¥he  itttomey  was  told  that  the  defendant  would  not  be  there  till 
the  26th.  Hie  notice  was  to  quit  on  the  2dth  September.  It  was  attempted 
to  show  that  both  the  lady  and  the  servant  OH  whom  the  notices  were  servecl 
were  dead;  and  it  Was  atgaed  that  in  that  case,  as  the  defendant  would  be  una* 
ble  to  call  them  to  prove  that  they  did  not  comtuunicate  the  notice  to  him  bv 
ihe  25th  MaiHsfa,  according  to  the  eotirse  sUgsested  by  Buller,  J.,  in  Jones  d. 
GMffiths  V.  Marsh,  4  T.  B.  464,  and  as  the  sumcienev  df  the  notice  was  treated, 
tx)th  in  that  case  and  in  IK)e  a.  Buross  v.  Lucas,  5  Esp.  153,  and  in  Boe  d. 
Lord  Bradford  v.  Watkins,  7  Eatft,  653,  as  depencung  on  the  presumption  thai 
it  came  to  the  tenant's  hands,  there  would  be  no  sufficient  evidence  that  it  dia 
80,  to  entitle  the  plaintiff  to  a  verdict.  Hie  proof  however  failed  as  to  the 
servant. 

AsBOTT,  Ld.  C.  «r.  i  have  no  doubt  that  the  service  of  the  notice  was  sufi* 
eient.  The  question  does  not  arise  here,  for  the  servant  might  be  called  :  but  I 
have  no  doubt  of  the  absolute  sufficiency  of  the  notice ;  were  it  to  be  held  other- 
wise, a  landlord  would  have  no  means  of  determining  a  tenancy,  if  his  tenant 
happened  to  be  absent  from  his  house  at  the  time  when  it  was  necessary  to  serve 
the  notice.  Verdict  for  the  plaintiff.(a) 

(«)  See  Widner  ew  Browning,  2  Oarr.  A  P.  628,  thai  peteonid  serrlee  of  nofiee  is  not  seaeM% 
aecesaaiy  $  and  in  Jones  d.  Griffiths  «.  Bfanhi  4  T.  R.  454,  althoogh  Bnller,  J.,  snggeeted  thai  tl!e 
defendant  might  prore  that  the  notice  was  not  delirered  to  hinii  Lord  Kenjon  expresidj  pro- 
^e^ded  on  thd  ground  that  serriee  at  the  dwelling-house  was  siifloient»  without  resorting  to  vtf 
■reeumpttoa  of  tiie  aetnal  reeeipt}  and  stated  that  personal  serriee  wa«  generaUy  aeeessafy  vtitf 
In  ease  of  proeess  to  hring  the  party  into  contempt.  Lord  Kenyon's  dMtrine«  indeed,  as  to  tfe# 
ahoolnte  sitBoieney  of  serriee  at  the  dwellinc-housetmnst  probably  be  oonlned  to  sendee  upon  a 
•errant  there,  as  was  tiie  ease  in  Jones  e.  lursh.  with  this  limitation,  the  dediion  of  the  ease 
of  Doe  «.  Imeae  (althoogh  Iiord  BUenborongfa,  in  his  arguments,  in  some  degree  adopted  the  reai* 
•oning  of  Buller,  J.,  as  to  the  power  of  disproring  aetnisl  notioe)  ii  not  inofmsiltent  with  Lord 
Kenyon's  doctrine ;  for  in  Doe  v.  Lucas,  the  notice  baring  l^n  merely  left  on  the  prendses,  and 
Bdl  delirersd  to  any  one,  there  was  not  even  a  reasonable  pfobdbility  flut  tlm  ddfehdaat  Weal# 
trer  aotnaUy  beeomt  aware  of  ik 
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.  GmNpSeSttid  WhateUy  for  the  plaintiff. 
SoaneUf  C^iU^,  and  Lee  for  the  defendant 


FABQUHABy  Bart,  and  Others,  v.  SOUTHET  and  ZAhen.-^.  U. 

[&aSOMr.4kP.4e7.    U  B.  a  L.  B.  697.] 

A.  aad  Oo.  IiatIiic  Me«pted  ft  VQl  for  B.'f  •ceommodatlon,  B.  i»id  U  into  the  banda  of  bif  bnk- 
«n  without  nottooi  who  retained  pouenion  of  it  for  MTemi  yeers,  ehnrging  him  with  intenfl 
for  it»  hot  nerer  debiting  him  with  the  nmoiint  of  the  UlL  During  thie  timey  they  beeHM 
bnnken  to  A.  and  Co.  alio,  bat  nerer  gaye  them  notiee  thai  they  held  the  UD  agatnit  tbok 
The  balaaee  of  B.'s  aeeovnt  waa  always  againat  him ;  that  of  the  aeeonnt  of  A.  and  Co.  is  tbeir 
IhTonr,  hot  Tory  seldom  to  the  amonnt  of  tiie  bilL  In  an  action  by  the  bankers  against  A.  wad 
Co.,  Held,  that,  nnder  these  olreamataneea,  the  defendants  were  not  dtseharged  vnless  tbe  joy 
ahoold  infer  that  the  plainttis  had  entered  into  an  agreement  to  disehaige  the  defendant!,  or 
bad  ex|»ressly  renoonoed  all  intention  of  holding  them  liable  on  tiie  bilL 

If  a  biU  U  addnaaed  to  « A.  and  B."  by  the  name  of  "  A.  B.  and  Co.,"  and  th^  aeeept  it  by  tbs 
name  of  '< A.  and  B.,"  and  the  addreaa  of  the  biU  ia  allerwaida  altered  to  ''A.  and  B,"  Ail 
is  an  immaterial  alteration,  and  does  not  diaoharge  the  aeeeptor. 

Absumpsit  by  endorsees  aninst  aooeptors  of  two  bills  of  exchange  for  5002. 
each.  The  bills  were  aooepted  by  the  defenduits  for  the  aeoommodation  of  one 
Leaderi  and  endoised  by  him  for  yalue,  and  without  notice  to  the  plaintiffs,  bis 
bankers.  Daiin|^  the  whole  time  which  elapsed  from  Leader's  endorsing  the 
bills  to  the  plaintifb,  till  his  bankmptcv,  he  was  always  considerably  indebted  to 
Ihem.  The  plaintiflb  neyer  presented  the  bills  for  payment^  or  made  any  demand 
on  the  defendants  till  after  Leader's  bankmptoy,  tluee  years  after  one  bill  be- 
came due,  and  four  after  the  other.  The  defendants,  about  two  years  after  the 
second  bill  became  due,  opened  a  banking  account  with  the  plaintifi,  but  the 
blaintiflh  did  not  inform  them  that  they  held  these  bills  aindnst  them.  The 
bfJ^Mi^y^  which  the  defendants  had  in  the  hands  of  the  plaintinii  seldom  exceeded 
SO(ML,  but  on  two  occasions  they  had  for  two  or  three  days  balances  to  their 
credit  of  more  than  1000/.,  on  which  the  pbuntifb  made  no  claim.  The  plain* 
tiffii  debited  Leader  up  to  Uie  time  of  his  iMuikruptcy  with  interest  on  the  bilhy 
but  never  carried  the  Dills  themselves  to  the  debit  of  his  account 

Securfetty  for  the  defendants,  after  referring  to  Laxton  v.  Peat,  2  Gampb.  185, 
nid,  he  should  not  contend,  after  the  objections  made  to  that  case  by  the  Court 
of  Common  Pleas,  in  Fentum  v.  Pocock,  5  Taunt.  192,  that  the  circamstaooes 
stated  above  furnished  any  ground  of  nonsuit;  but  it  was  for  the  jury  to  coosi* 
der,  as  a  question  of  fiust,  whether  the  plaintiffs  had  not  bv  their  conduct,  in 
receiving  mterest  from  Leader,  in  giving  no  notice  for  so  long  a  time  to  the 
defendants  of  their  daim  on  them,  and  m  allowing  them  to  draw  for  balances 
exceeding  the  amount  of  the  bills,  shown  that  they  trusted  to  the  drawer,  who 
was  really  primarily  liable,  and  abandoned  all  claim  on  the  defendants;  and  he 
cited  Ellis  v.  Oalindo,  1  Doug.  250,  n.,  to  show  that  this  was  a  question  for  the 
iury,  and  also  that  the  circumstances  formed  a  good  defence. 

/*.  FbUock,  eontrdj  contended,  that  the  plaintifb  were  not  le|;aUy  bound  to 
apply,  and  would  not  have  been  morally  justified  in  applying  the  balances  due  to 
the  defendants  in  satisfaction  of  the  bills ;  that  nothmg  short  of  an  express 
declaration  bv  the  holder  of  his  intention  to  discharge  the  acceptor  would  he 
sufficient  to  discharge  him,  for  which  he  cited  Dingwall  v.  Dunster,  1  Dong.  247, 
and  that  none  of  the  transactions  between  the  painti&  and  Leader,  aner  the 
endorsement  of  the  bills,  affected  tiieir  right  to  recover,  for  which  he  cited  At- 
wood  V,  Crowdie,  1  Stark.  488. 

LiTTLKDALS,  J.  The  plaintiiflb  having  given  value  for  these  bills,  the  defend- 
ants  are  liable  upon  them,  although  their  acceptance  was  without  consideration, 
unless  they  have  been  dischai|;ed.  Now  the  liability  of  an  acceptor  differs  much 
fhm  that  of  a  drawer;  he  can  only  be  discharged  by  an  express  agreemen 
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among  the  purtios  tbat  he  shall  be  so,  by  an  ezpresB  T6imineiati0n  by  the  hol^^v 
of  his  liability^  by  payment^  or  by  neglect  on  tne  part  of  the  holder  to  get  paid 
when  he  had  proper  means  of  payment  in  his  power.  There  is  here  no  actnal 
payment,  nor  do  I  think  any  of  the  transactions  between  the  plaintiflb  and  Leader 
amount  to  payment }  nor  do  I  think  the  defendants  discharged  by  the  drcorn- 
atanoe  that  the  plainti£b  did  not,  when  they  had  money  of  the  defendants  in 
their  hands,  to  an  amonnt  exceeding  that  of  the  bills,  apply  that  money  in 
extinction  of  the  bills :  they  were  not,  in  my  opinion,  bonnd  to  do  so,  nor  would 
they  haye  dealt  well  by  the  defendants  if  they  nad  done  it :  there  can,  thereforCi 
be  no  laches  in  their  not  doing  it.  The  only  question  I  can  leaye  to  the  lury  isy 
whether  they  can  collect  from  the  dealings  between  the  parties  evidence  that  the 
plaintiffs  ever  entered  into  an  amement  to  discharae  the  defendants,  or  expressly 
renounced  all  intention  of  holding  them  liable,  n  the  jury  are  satisfied  of  the 
existence  of  either  of  these  fiicts,  their  yerdict  should  be  for  the  defendants;  but 
if  otherwise  for  the  plaintiffik(a) 

One  of  the  bills  was  oriffiiudly  addressed,  ^*  Messrs.  Southey,  Growther,  and 
Go.,''  but  the  words  ''and  Oo.^'  were  obliterated,  and  the  word  ''and''  inserted: 
BO  that^  when  produced,  the  address  was,  "  Messrs.  Southey  and  Growther.'' 
l%e  acceptance  was  signed,  "  Southey  and  Growther.''  It  did  not  appear  when 
the  alteration  had  been  made. 

Searlea  objected  that  the  plaintiflb  could  not  recoyer  on  this  bill  withooi 
explaining  the  alteration. 

I*.  PoSockf  for  the  pkintaffii,  said,  The  alteration,  eyen  if  made  afiier  acoepi- 
anoe,  was  immaterial ;  the  defendants  would  be  equally  liable  in  whicheyer  way 
the  bill  was  directed  to  them. 

LxTTLXDAUS,  J.,  was  of  Opinion  that  the  alteration,  eyen  if  made  after  accept- 
ance, was  immaterial,  and  did  not  discharge  the  acceptors. 

Verdict  for  the  plaintiff 

I*.  BoUoek  and  Msndenon  for  the  phuntifBik 

ScarkU  and  Farke  for  the  defendants. 

(a)  See  AdAOU  v.  Qngg,  2  Stark.  681* 


MAINWABINO  v.  LESLIE.— p.  18. 

[S.  a  %  Carr.  A  P.  607.    12  B.  0.  L.  B.  702.] 

Ib.  aa  Mlion  against  a  hasband  for  goodf  gnpplied  to  hia  wife  liTing  separate  from  him,  the  plain- 
tiff most  gire  eyidenoe  of  the  eifenmstaaees  of  the  separation,  to  show  that  they  were  saeh  at 
to  Mithorise  her  to  bind  the  hn8band.(a) 

(a)  The  eases  whieh  Mttle  how  fkt  the  hnsband  is  liable  for  goods  ftimiahed  to  the  wife  are  rtry 
eopionslj  ooUeeted  in  Stark,  on  Et.,  Part  IV.,  092,  Ao.,  and  in  Selwyn'i  Nisi  Prins,  Tit  Barom 
and  Feme,  L ;  bnt  it  does  not  appear  to  hare  been  bo  much  a  matter  of  question,  until  the  case  of 
Montague  v.  Benediet^  8  B.  A  C.  031,  what  proof  the  plaintiff  must  giro  in  the  iirat  instanoe,  as 
what  the  Isw  was  on  the  whole  £M)ts  giren  in  OTidenoe  on  one  side  and  on  the  other ;  and  in  point 
of  faety  in  a  large  proportion  of  instanees,  the  proof  of  the  eiroumstanoes  appears  to  hare  oome 
from  the  defendant  In  that  oaie,  howerer,  a  similar  question  to  that  in  the  principal  ease  arose, 
and  was  decided  in  oonformity  with  the  same  rule;  for  it  was  held  that  the  plaintiff  must  prore 
sfroamstanoes  to  show  the  assent  of  the  husband  to  the  wife's  oontraeti  for  goods,  not  being  neees^ 
iviet,  eTon  dming  oohabitation. 

2q2 
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FRBSMAN  V.  JUBY  tatd  Anotker.— p.  19. 


tw<iM/ita,  vho  knew  the  txknt  of  A*'b  interwt  The  i^IiUntiff  eitenrtrilf  UMk  a  leeae  of  Hm 
■ame  premiflee,  ezpeotaat  on  the  determination  of  A.'i  tenjn,  and  the  defenidante,  titer  the  de- 
'temiiiation  ef  A.'«  term,  oontinned  in  poeMerion  for -a  qoarier  ef  aToar,  when  Um^  piid  thi 
•mii  for  that  ptriedi  and  claimed  io.gbre  up  the  |ifei9ieee:  He&d^iaaii  aetionibrnae^pdeMpi- 
patuni  for  atolMeqptiit  pwiod,  that  there  wee  no  #Tid«4M[  of>  tenaficj  eontiamg  beTend  tliil 
quarter  of  a  jear. 

AmuMPSiT  for  me  and  ocwipttiop. 

Tke  pTMUMs  in  qvMtioii  ar«re  held,  ttii«ig  otlMn,  bf  Molkw,  under  •  kne 
ftem  tbe  Oatkre*  tioiapaiij,  whidi  e3q>ired  at  GhnelDuiB  189^.  The  fdu&tiff 
4oek  a  leeae  from  the  Oatlera'  Compaiiy  ef  all  tlie  pEemiaeebdd  by  Ho^at^wa^ 
ttemoiDg  at  the  expiration  of  MoUne's  term.  The  defendants  ooonpied  the  pie- 
miaea  in  question,  with  fhll  knowledge  of  the  extent  of  MoUne's  infteieat  andir 
4he  oompany,  as  his  tenants  from  year  to  year  for  ae?eral  yearn,  and  eonliaiied 
injpessesBion  at  the  expiiatien  fi/i  his  term  at  Christmas  1826.  On  Lady  Dtj 
18S6,  they  paid  4»ie^narter?s2ent  to  the  plaiatii^  at  the  jame  lafte  th^  baa 
pteiFiOQaly  paid  to  MolinOyjudd  okimed  to  givenp  poonnnainn.  Zhepbaatiff 
refbsed  to  take  possession,  oonoeiving  himself  entitled  to  Aotjee  of  qnitting;  bst 
4he  defendants  left  the  piemiaes,  mi  they  oontinned  .unooisnpied  dnring  the 
period  for  whioh  the  action  was  brought. 

Soarktt  objeeted  that  there  was  no  endenee  of  a  tenuMy  beycpd  htdj  Sty. 
tf  oiine'a  inteiest,  and  consequently  the  interest  of  the  defendants  under  hiiot, 
was  determined ;  and  the  only  eyidenoe  of  a  contract  with  the  |dainttf  was  tks 
payment  of  rent  for  one  quarter  at  Lady  Day.  That  might  just  as  Ukefy  be 
rent  due  on  a  taking  for  a  single  quarter  as  on  any  other  taking,  «nd|  ther«fim^ 
was  no  endence  of  a  continuing  tenancy. 

MarryaU,  for  the  plaintiff,  answered,  that  the  payment  of  mt  at  the  eld  rate 
was  eyidenoe  of  a  holding  on  upon  the  old  terms.  It  wouM  be  eridenoe  for  the 
defendant  that  the  plaintiff  had  acoepted  him  as  tenaiit  on  those  terms,  it  mast) 
therefore,  be  evidence  for  the  plaintiff  that  he  was  so. 

Abbott,  Ld.  0.  J.  The  plaintiff  cannot  recoyer  unless  he  proyes  a  new  eoo- 
tinuinff  tenancy  under  him.  Molina's  interest  expired  at  Christmas  1825,  and 
the  defendants  were  aware  that  it  did  so ;  their  tenancy  from  year  to  year  under 
Moline  must,  therefere,'he  considered  as  necessarily  expiring  at  that  time.  Then 
their  old  tenancy  beinc  detennined,  there  is  ao  eyidenoe  of  a  new  oontinniiig 
tenancy,  for  the  feet  ruled  on  admits  equaUy  well  of  a  different  construction. 

Noosnii 

MarryaU  and  Oomyn  for  the  plaintinff. 

SearleU  and  C^it^  for  the  defendant 


SEX  V.  DANIEL  PBINCE.--p.  21. 


^  fiaeilteMly  tngiflng  to  praenre  the  diaoeoat  ef  a  hiO,  not  beinc  .in  any  boaiBfii  wUhii 
vhkii  eaeh  an  emplojment  reaolarly  falle,  eaanot  be  eooTioted  of  embevUnit  the  bill  deposit 
wtlh  htm  Ant  the  poipoee  of  proeuiag  ineh  diaeonnt»  under  the  itatate  52  Geo.  S,  e.  6S» 


Aarignees  of  TROL] 
Another. — p.  24. 


Anotner. — p.  z4. 

1.^  ..Ik  ikAftfton  Kv  nelinilt  of  n  hanknpt  for  a  demand  for  whioh  the  banhmpt^  if  eolreo^  might 
^  *^^^|^^U«ne  eio  eonelnei»e  OTideneeof  the  matten  eontuned  in  them,  anleei  the  beah- 
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n^wiiliin  «h«  tine  pnaodbtdVj^k*  4tetete6  aM.4y«LHr«M,Bl««f  BcHiM  of  bii  lataii. 
tion  to  dispute  the  ooininiiiioiiy  altiMragh  the  •odon  ««■  mmmwinwtd,  and  notioe  giren  by  the 
deiead«nt  UmA  Im  would  diipate  tho  -aoi  of  boalmiploj,  Ao.»  within  the  tlae  allowed  to  the 
haakfopt  to  |^t«  faah aotiee^  if  the  eaaae  bo  not  broaghi  to  tvial  tiUafler  that  time  has  elapied. 


TATIiQR  «.  BBIGGfi  rad  :AjioUMc-i>.  28. 

AMampdt  on  a  eharter-partj,  "freight  to  be  |»aid  partly  in  eaeh,  and  partly  by  approred  bilL" 
She  owner  took,  without  appriting  the  defendants,  a  bill  from  the  eonaignee  of  Uie  cargo  for 
part  of  the  freight^  whieh  waa  diihononred :  Held,  that  the  defendanti  were  not  diioluiiged 
thereby  from  the  amount  of  the  bilL 

This  waa  an  Mtion  of  assompnt  on  a  charter-party  of  afireiglitmeiit  of  the 
ahip  Essex,  wherehy  the  plaintiff  enga|;ed  to  bring  a  cai^  of  ootton  from  AJex- 
aidria  in  Egypt  to  lirerpool,  "  the  freight  to  te  paid  on  unloading,  and  rieht 
delivery  of  tne  cargo,  one-third  in  cash,  and  the  remainder  by  an  approved  bill 
At  two  montiis'  date/' 

The  i^aintiff 's  demand  eonmsted  of  varioos  particnlan ;  and  it  was  agreed  that 
the  amount  of  the  verdict  should  be  referred,  the  opinion  of  the  learned  judge 
being  first  taken  en  several  disputed  points,  of  which  one  waa,  whether  the  cb- 
fendants  were  to  be  allowed  the  snm  of  1000/.  as  paid,  under  the  following  oir- 
eumstances :— > 

The  ship  proceeded  witib  ft  canro  of  cotton  to  Liverpool,  consigned  to  Gamett 
xif  that  place.  Upon  the  plaintiff's  proceeding  to  unload  the  cargo,  he  applied 
to  Oamett,  who  had  authoril^  from  the  defendants  to  settle  the  freight,  for  an 
advance  of  money.  He  received  from  him  his  acceptance  for  1000/.  This  was 
done  mthout  first  apprising  the  defendants;  but  the  plaintiff,  who  did  not  nego- 
tiate the  bill,  applied  to  the  defendants  for  their  endorsement,  which  they  refused. 
Gkumett,  at  the  time  the  bill  was  given,  was  in  good  circumstances  and  credit, 
but  fedled  before  the  bill  became  due,  and  it  was  never  paid. 

It  was  contended,  for  the  defendants,  that  the  plaintiff  having  taken  this  bill 
without  their  consent,  thereby  discharged  them  of  so  much  of  the  freight. 

Abbott,  Ld.  0.  J.  I  have  no  doubt  about  the  point.  The  bill,  even  if  taken 
as  an  approved  bill,  cannot,  if  unproductive,  be  reckoned  in  discharge  of  the 
defendants.  Verdict  for  the  plaintiff,  subject  to  a  reference,  (a) 

Scarlett,  MarryaU  and  CafMoheU  for  the  plaintiff. 

The  SoUcUoT'General  and  P,  Pollock  for  the  defendant. 

(a)  In  Bolton  v.  Reiohard,  1  Eip.  lOO,  where  theplaintilf  reoeired  fh>m  the  defendant  an  order 
on  his  bankers,  directing  them  to  giro  the  plaintiff  a  good  bill  at  aerenty  days  for  the  amount 
dne,  it  is  said  that  a  billwas  given  and  prOTod  bad,  and  that  LoTd  Kenyon  held  that  the  defend- 
ant was  discharged,  and  that  it  was  inenmbent  on  the  plaintiff  to  see  that  he  got  good  bills.  But 
the  report  does  net  aeem  to  be  aeeiirate ;  for  in  <Bolton  v.  Riohard,  S  T.  R.  189|  whieh  seems  to  be 
the  same  ease,  thoagh  it  appears  there  that  no  bill  was  aetoally  giren,  Lord  Kenyon  said,  '*  If 
the  bankers  had  giren  the  plaintiff  a  bill  on  an  insolrent  person  for  the  amount  of  the  defendant's 
eheek  on  then,  it  would  hare  been  too  miioh^  perhaps,  to  hare  said  that  that  would  bare  ean- 
eeUed  the  plaintiff's  demand ;"  and  both  Grose  and  XawrsDoe,  Js.,iin  speaking  of  the  ease  as  it 
would  bare  stood  if  a  bill  had  been  giren,  say  that  the  receipt  of  "mgood  bUl,  a  bill  drawn  tn 
n  9oitfent  person,**  would  hare  settled  the  aooount  The  decision,  indeed,  was  in  faronr  of  the 
defendant,  but  not  on  the  ground  that  he  took  on  himself  the  risk  of  the  bill,  but  that  he  had 
taken  the  bankers  themaelres  a»his  debtors:  and  the  oase  is  therefore  rather  an  authority  im 
fkroor  of  the  decision  in  the  principal  oase  than  against  it  And  the^aame  law  may  be  coUeoted 
from  the  ease  of  Brown  v.  Kewley,  2  B.  A  P.  618. 

If  therefore  a  biUbe  taken  whieh- turns  out  to  be  bad,  there  aeems  to  be  no  difference,  at  to 
the  party's  right  to  reeeire  fbrtber  payment^  whether  ther»be  an  oAf^aitl  stipnlation  that  the 
payment  shenid  be  made  by  bill  or  not ;.  and  in  the  latter  case  the  reeeipt  of  a  bUl  is  no  discbarge 
if  it  afterwards  prore  bad,  unless  the  party  expressly  take  it  as  payment,  and  agree  to  run  the 
tiak  of  the  bilL  See  Paekford  e.  iiaxweU,  0  T.  R.  62 ;  Oweason  e.  Morse,  7  T.  R.  04 ;  Tapley. 
«.  ICvtens,  8  T.  R.  461 ;  BrereU  *.  CoUitta,  3  Otomp.  616 ;  Harsh  e.  Pedderi  4  Oamp.  267 ;  Holt 
IT.  P.  C.  72.  In  the  case  indeed  of  Datton  «.  8ok>monson,  3  B.  A  P.  682,  Lord  Alraaley  expressed 
a  donbt,  whether  on  a  contract  for  the  purchase  of  goods,  to  be  pMd  for  by  a  bill  at  two  months, 
ia  arstion  of  in4ebitatas.aaeamptit  wowd  Vub,  eraa  at  the  expiration  of  that  period,  and  whether 
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«.  Prioe,  4  Bast,  147,  and  tipnaAj  OTeiralad  in  Brooke  «.  White,  1 K.  B.  330.    Btoii  the  rtmif. 


thtfefore,  dlffen  only  during  the  etiiNilnted  period  of  eredii ;  and  in  none  of  the  letter  eiMivii 
aaj  doubt  lagfeeted  m  to  the  aene/i  right  to  reeeire  Itarther  pejment^  althongh  it  via  hild  tke^ 
dnring  the  time  itipnlnted  for  the  eniieB^  of  the  hill%  he  could  only  pioeeed  on  the  ipeciel 


LANAUZE  V.  PALMEB.-4).  81. 


An  ezamined  oopy  of  n  letter,  eontaining  notiee  of  the  diehonoor  of  n  bill  of  exehange  wUch  li 
not  prodaoed,  nor  the  ml^eet-niatter  of  the  action,  ii  not  admLnible  without  notiee  to  prodaot 
Hm  letter  lent 

Tms  wu  ui  toticm  b7  ilu)  endorm  .gdiist  ihe  endoner  of  nine  bOb  of  ex. 
ohaiige. 

The  defenduif  8  endonemeiitSi  pnrportmg  to  be  made  speeiallj  to  J.  M'Ma&vfl, 
were  none  of  them  in  the  handwriting  of  the  defendant,  but  it  was  attempted  to 
charge  him  on  the  billa  by  Tirtae  of  an  aathority  to  M'Manna  to  xue  his  name. 
To  prove  this,  twen^-five  other  bills  were  nat  in,  all  of  them  having  amilar 
endorsementSi  and  aU  of  which  had  been  tajLen  up  by  the  defendant's  banken 
who  had  kept  the  bills.  All  the  names  on  these  bills  and  those  sued  on,  ezo^ 
the  defendant  and  M'Manns's,  were  fictitious.  M'MannSi  who  had  resided  in 
Dnblin,  absconded  upon  the  dybcoveiy  of  the  forgeries. 

Other  bills  similarly  endorsed  had  been  dishonoored  and  takoinp  by  ITMamu, 
and  therefore  were  not  produced  by  the  plaintiff.  To  show  that  notice  of  the 
dishonour  of  these  bilu  had  been  given  to  the  defendant^  ezamined  copies  of 
letters  containing  such  notices  were  offered. 

ScarleU  objected  that  no  notice  to  produce  these  letters  had  been  givrai,  and 
that  the  rule  of  not  requiring  notice  to  produce  a  notice  of  dishonour  (xolj  a|>plied 
to  the  bills  sued  on,  Ejne  v.  Beaumont,  8  Brod.  k  Bing.  288. 

Abbott,  Ld.  C.  J.  I  think  notice  to  produce  is  necessary.  It  does  not&ll 
within  the  exception  of  bills  produced  and  the  subject-matter  of  the  action,  where 
no  notice  is  necessary.  Verdict  for  the  phunt]£ 

F.  I\>llock  and  Btrmgham  for  the  plaintiff. 

ScarleU  and  PaUetan  for  the  defendant 


TOMPKINS  V.  ASHBT.— p.  82. 

A  damwrer  or  plea  to  a  bill  in  eqnity  doei  not  lo  admit  the  fheti  eharged  in  it,  as  to  be  eridttee 
a^ainBt  the  defendant  of  thote  fbeta  in  a  fiitore  notion  between  the  mme  paitiei. 

AssuifPSiT  for  money  deposited  by  the  plaintiff  with  the  defendant. 

The  defence  suffgeeted  that  the  money  was  deposited  for  a  particular  poipoM 
(the  answering  tK  differences  on  some  Mexican  bonds),  and  applied  to  tbt 
purpose. 

The  defendant  had  filed  a  bill  in  Chancery  against  the  plaintiff,  alleging, 
among  other  things,  the  circumstances  now  relied  on  with  respect  to  the  Hexieui 
b(mds.  The  plaintiff  had  originally  demurred  to  this  bill;  but  the  demurrer 
being  overruled,  he  put  in  an  answer,  pleading  to  that  part  of  the  bill  which 
respected  the  Mexican  bonds,  and  answering  the  remainder  of  the  bilL 

Scarletif  for  the  defendant  proposed  to  read  the  proceedings  in  Chancery,  ai 
amounting  to  an  admission  on  the  part  of  the  plaintiff  of  the  circumstanoet 
respecting  the  Mexican  bonds  as  stated  in  the  defendant's  bill. 

Abbott,  Ld.  0.  J.,  refused  the  evidence;  obsoring  that^  after  a  demuirer  ti 
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ft  bill  in  equity,  if  the  demurrer  were  oyerruled,  the  party  might  still  go  on  and 
answer;  and  that,  consequentlyi  the  demurrer  was  to  be  taken  as  an  absolute 
mdmifssion  of  the  facta  charged ;  and  that  on  the  same  principle  a  plea  in  equity 
could  not  be  so,  for  that  it  amounted  merely  to  a  statement  of  circumstances,  to 
prove,  that,  tikjpfoting  the  facts  charged  to  be  true,  the  defendant  is  not  bound 
to  answer :  it  could^  therefore,  no  more  amount  to  an  admission  of  those  facts, 
than  a  witness  who  declines  to  answer  a  question  can  be  held  to  admit  the  fact 
inquired  into.  Verdict  for  the  plaintiff. 

MartyaU  and  Reader  for  the  plaintiff. 

Scarlett  and  F,  Pollock  for  die  defendant. 


A  rule  nisi  to  enter  a  nonsuit  was  obtained  in  Hilary  term,  on  the  ground  that 
the  acknowledgment  produced, 

"Sept.  16,  1824. 
^  Mr.  Tompkins  has  left  in  my  hand  2002. 

"J.   ASHBY." 

required  a  stamp,  but  the  other  point  was  not  mentioned ;  and  the  rule  obtained 
afterwards  discharged. 


SITTINGS  AFTEB  HILARY  TERM,  IN  K.  B. 

8  G«o.  IV.— 1827. 


DAVIDSON  V.  SEYMOUR,  Esquire.— p.  84. 

The  new  aheiiff  ii  not  answerable  for  the  escape  of  a  debtor  taken  in  execution  in  the  time  of 

his  predecessor,  and  not  delivered  oyer  to  him  by  indenture. 

Debt  against  the  sheriff  of  Brecknockshire,  for  the  escape  of  a  debtor  taken 
in  execution. 

It  appeared  that  the  debtor,  being  in  custody  of  the  defendant's  predecessor, 
was  removed  by  habeas  corpus  to  London  on  22d  February,  and  while  in  London 
he  made  his  escape  from  the  gaoler  who  took  him  there.  No  precise  proof  was 
given  of  the  period  of  the  escape ;  but  the  debtor  was  removed  from  the  prison 
at  Brecon  before  any  indenture  turning  over  the  prisoners  from  the  old  to  the 
new  sheriff  was  executed. 

It  was  suggested,  that  it  was  a  question  for  the  jury  at  what  time  the  actual 
escape  took  place ;  and  that  if  they  thought  it  was  after  the  defendant  came  into 
office,  the  plaintiff  would  be  entitled  to  a  verdict. 

Abbott,  Ld.  C.  J.  The  plaintiff  must  be  called.  The  debtor  is  not  shown 
to  have  been  ever  in  the  custody  of  the  defendant.  It  does  not  appear  whether 
he  Was  at  all  in  custodv  while  the  defendant  was  sheriff;  and,  at  all  events,  he 
was  not  comprised  in  the  indenture  by  which  his  predecessor  delivered  over  his 
prisoners  to  him.     That  ceremony  is  necessary  to  the  change  of  custody. 

Nonsuit,  (a) 

Scarlett  and  Hutchinson  for  the  plaintiff. 

OatnpbeU  for  the  defendant. 

(a)  In  Poulter  e.  Greenwood,  Bar.  367,  it  is  sud  to  have  been  held  that  an  assignment  ef 
pfuoners  fry  an  under-sheriff  to  the  succeeding  high  sheriff  (though  tio.l  by  indenture)  is  a  good 
assignment.  The  note,  howeyer,  is  a  very  short  one,  and  does  not  at  all  state  tiie  circumstanoet 
of  the  case,  or  the  grounds  of  the  decision.  Indeed,  in  Sir  T.  Reade's  case,  2  Roll.  146,  it  is 
said  that  the  sheriff  is  indictable  for  the  escape  of  a  prisoner  attainted  of  felony,  although  ha 
were  nerer  delivered  to  him  by  indenture,  if  he  have  taken  upon  himself  the  custody  of  the  prim 
99ner9 :  and  in  Smidman  and  line's  case,  2  Leon.  54,  where  the  debtor  had  not  been  regularly 
temed  over  to  the  new  sheriff,  Anderson,  C.  J.,  held,  that  the  new  sheriff  might,  if  he  fSeased, 
ritiini  him  in  eustodia  tiux,  and  so  charge  himselC    And  some  such  circumstance  must  probaUf 
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iMTe  cKiiferl  >•  fSie  eMe  of  PovHer  «.  Oreenwood;  for  the  i^enl  DoeMuty  of  a  ddlhmy  V7 
indeotQre  leem*  fnllj  establuhod.  Soe  SmalmMi  and  Lane's  eaae,  qua  nipra.  Indeed,  die 
uincipal  qaestions  which  hare  arisen  on  the  suhjeet  hare  aesnmed  the  trath  of  this  rale.  Ihu 
it  has  heen  held,  that  eren  if  the  dehtor  remain  in  the  gaol,  hat  is  not  tamed  otci  hj  the  oW 
(iherjff  to  the  new  one,  he  is  ne^er  in  oastodj  of  ^e  naw  dieriir,  and  cannot  therefore  be  chequed 
la  axe  «tion  for  a  new  debt»  as  being  in  aaoh  cosiodj.  Hanmer  e.  Warner  (or  Winmer),  I  Sd. 
S36,  2  Keb.  234^  Bat  he  contlnaes  in  custody  of  the  old  sheriff  (tb.  and  see  Bofwsewell «.  BtjntilM, 
Cro.  Jae.  587,  and  Westbj's  ease,  8  Co.  71  6),  ao  that  the  old  sheriff  may  at  any  time,  if  he  has 
boon  eontinnally  in  custody,  ton  him  orer  to  his  suceessor  for  tite  time  being,  even  thoogh  diare 
haw  been  intermediate  sherift.  Hanmer  v.  Warner.  So  also  qaestions  hare  arisen  as  to  the 
liability  of  the  old  sheriff  ander  sneh  eirenmstanoas.  In  Smalman  «.  Lane,  Anderson,  C.  J.,  held 
the  non-delireiy  to  the  new  sheriff  to  be  no  eeeape  in  tha  old  sheriff,  as  ^e  dabtor  eontiBsnd  ia 
aetnal  eastody;  bat  Periem,  J.,  held  the  eontru7,  that  the  old  sheriff 'e  antfaoritj  was  delenused, 
and  so  that  it  was  an  escape  in  him.  And  in  Egerton  v.  Morgan,  1  Balst.  69,  Flemings,  C.  J^ 
Williams,  J.,  and  Croke,  J.,  held  that  a  prisoner  not  delirerc^*  orer  by  indentore  to  the  new 
iheriff,  might  well  eontlnae  in  eastody  of  the  old  one ;  bat  Fenner,  J.,  and  TalTcrton,  J^ihoiigbl 
ha  ooald  not  be  so  kept,  and  thai  it  woald  be  an  escape  in  the  old  slberiff ;  bat  -they  aU  agreed 
that  he  had  nerer  been  in  the  <^tody  of  the  new  sheriff.  Indeed,  in  D'Abridgeeoart's  ease,  sf 
elled  in  Cro.  Elis.  366,  and  Poph.  85,  it  is  said,  that  where  the  old  sheriff  kept  a  prisoner  jb 
ezaeatioa  in  a  honse  at  Warwick,  and  did  not  delirer  him  over  by  mdentnreio  his  BniBeeiieor, 
and  the  prisoaar  a/Unpard§  escaped,  the  old  sheriff  was  held  liable  for  that  escape ;  bat  the  east 
appears,  from  tho  eireomstaneas,  to  be  the  same  with  -Smalman  and  Ijane's  case,  though  the  ded- 
•ion  is  stated  somewhat  differently.  It  seems,  howerer,  to  be  assumed  in  Weettty's  ease;,  3  Oa. 
tl  5,  Cro.  Elis.  865,  Poph.  85,  Mo.  688,  tiiat  the  old  sheriff  may^r^U  kaap  a  priaoner  in  eotto^y 
after  the  new  one  takes  upon  himself  the  oflBce.  In  that  ease  it  was  held,  that  it  was  not  eaoagh 
to  eharge  the  new  sheriff  that  he  has  had  the  jprisoner  delirered  orer  to  him,  bnt  that  he  most 
also  haTO  notice  of  the  execntions  wherewith  he  is  charged.  Therefore,  when  a  pristmer  in 
axeeution  at  the  suit  of  D.  and  of  the  plaintiffs  was  delirered  orer  by  the  old  sheriffii  of  Loadon 
to  their  saecessors  by  indenture,  and  ue  indentore  specified  D.'s  execution,  but  did  not  mentioa 
that  of  the  plaintiff,  this  was  held  an  esesne  in  the  oldaherifb ;  for  the  prisoner  was  not  in  tke 
•oalody  of  Uieir  snceessors  at  the  plaintiff^s  suit,  that  execution  not  being  mentioned ;  nor  was 
ha  in  Uie  custody  of  the  crfd  sheriffs,  they  having  actually  delivered  him  over,  (See  1  Sid.  335.) 
Wtom  the  report  of  this  ease  in  Moore,  it  woold  aeem  -sufBcient  that  the  sheriff  should  hare 
BOtioe  of  the  executions  by  parol ;  but,  according  to  Lord  Coke,  it  seems  that  they  should  be 
itaAed  ia  the  indentore,  or  at  least  that  the  new  sheriff  may  compel  the  old  sheriff  to  state  them 
•o:  and  so  alao  the  case  is  stated,  in  Dalton,  p.  16,  that  the  new  sheriff  may,  if  he  pleases, 
»pt  of  parol  notiae^  but  that  he  womj  insist  on,  haTipg  the  execatioas  comprised  in  the  iadentare. 


LEWIS  and  Another  v.  SAPIO.— p.  B9. 

TIm  ligiiatnfa  of  a  paity  to  a  bQl  of  exchange  may  be  prorad  bj •  panon  wlio  hMaem  hia 

write  his  aumame  only. 

Assumpsit  by  xMiyee  against  the  drawer  of  a  bill  of  exchange. 

The  drawer's  signature  to  the  bill  was  ''  L.  B.  Sapio."  The  witnesi  wlio 
pioyed  his  handwriting,  said  he  had  seen  him  write  his  name  several  times,  imt 
always  thus,  '<  Mr.  Sapio ;"  and  he  had  neyer  seen  any  other  writing  by  him. 

Busb^^  for  the  defendant,  objected,  that  this  was  not  sufficient  proof,  the  wit- 
ness never  having  seen  the  defendant  write  the  whole  of  the  signature  he  was  to 
wove ;  for  which  he  cited  Powell  v.  Ford,  2  Stark.  N.  P.  C.  1d4:,  in  which  Lord 
JSUenboroogh  ruled  that  such  proof  was  insufficient. 

Abbott,  Ld.  C.  J.  I  will  not  abide  by  any  such  decision  as  that.  The  wit- 
ness has  seen  the  defendant  write  his  surname :  he  believes  the  surname  in  the 
defendant's  signature  on  the  bill  is  written  by  him.     It  is  quite  enough. 

Verdict  for  the  plaintifi. 

ScaH^tt  and  FkUt  for  the  pUdntifis. 

£iu6y  for  the  defendant. 


THOMPSON  and  Another  •:  BROWN  and  WESTON.— p.  40. 

Whea  a  partner  la  trade  liaUa  for  a  aole  debt  contracted  before  his  partnerahip,  and  also  liahli 
for  partaenhip  debts,  naya  money  to  the  oreditor  on  account,  the  oroditor  cannot  apply 
payment  to  thaSntdahV  if  tha  aaaty  paid  waa  in  laat  the  money  of  the  partaenh^b 
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jkBSWPBiT  for  goods  aoU  ajiid  deliyerod. 

The  ddendants  beeame  partners  in  trade  on  the  1st  Janoary,  1824,  and  con- 
tinued  so  until  the  1st  January,  1825.  Before  the  partnerahip,  Brown  was 
indebted  to  the  plaintiffs,  w,ho  were  ironmongers,  in  the  sum  of  60/.,  and,  during 
die  partuership,  goods  were  supplied  on  the  partnership  account  to  the  amount 
(^  2lW.  Early  in  .the  year  1824  Brown  paid  to  the  plaintiff,  on  the  general 
account,  a  check  for  60/. ;  and,  after  the  dissolution,  150/.  was  paid  expressly 
for  the  partnership  debt  by  Weston,  Brown  having  become  insolvent. 

It  was  doubtful,  on  the  evidence,  whether  the  check  was  the  property  of  the 
jMotnership,  or  the  sole  property  of  Brown ;  and  it  was  contended,  for  the  plain- 
liffisi,  that  the  payment  having  been  made  without  any  appropriation,  the  defend- 
ants were  at  bb^y  to  apply  it  to  the  first  items  in  the  account,  and  in  that  case 
the  defendants  as  partners  would  still  be  .liable  for  the  balance  of  the  partnership 
debt.(a) 

Abbott,  Ld.  C.  J.  The  general  rule  certainlv  is,  that  when  money  is  paid 
generally,  without. any  impropriation,  it  ought  to  be  applied  to  the  first  items  in 
the  account;  but  the  rule  is  subject  to  this  qualification,  that  when  there  are 
distinct  demands,  one  against  persons  in  partnership,  and  another  against  only 
one  of  the  partners,  if  the  money  paid  be  the  money  of  the  partners  the  cre- 
ditor is  not  at  liberty  to  apply  it  to  the  payment  of  the  debt  of  the  individual : 
that  would  be  allowiiig  the  creditor  to  pay  the  debt  of  one  person  with  the 
money  of  others.  The  question  for  you  is,  was  this  check  the  property  of  the 
partners  or  not.  Verdict  for  ,the  defendants. 

ScarkU  and  Chilton  for  the  plaintiffii. 

(riinuy  and  Gampbdt  ixx  the  defendants. 

(p)  ^odenbam  «.  Pivohu,  3  B.  A  A.  39,  and  the  eues  there  elted.    Brooke  «.  Snderb/,  % 
BrafL  Mfiing,  70.    Simson  v.  Inghami  2  B.  A  0.  66. 


TH(ttNTON  and  Others  v.  MEUX.— p.  43. 

Where  a  hroker  effeeti  a  eale  between  two  partieB,  the  bought  and  told  notee  doUrered  to  theaiy 
and  not  the  entry  in  his  booke,  are  the  proper  endenoe  of  the  eontraet 

Assumpsit  for  goods  sold  and  delivered,  goods  bargained  and  sold,  &c. 

The  sale  was  effected  through  the  agency  of  Messrs.  Sharp,  brokers,  who 
transmitted  a  note  of  the  contnuH;  to  each  party.  The  note  sent  to  the  plaintiffs 
stated  the  sale  as  ^'  made  on  their  account  to  our  principal  T.  Meuz ;"  and  after 
stating  the  quantity,  price,  and  time  of  delivery,  proceeded  thus :  ''  To  be  paid 
for  in  cash  by  the  hrokertj  at  the  expiration  of  fourteen  days  after  finishing  the 
landing  of  a  parcel  by  a  ship,  if  delivered  from  scale,  or  m  like  manner  after 
receipt  of  the  order  for  delivery,  if  from  warehouse."  The  note  sent  to  the 
defendants  omitted  the  words  ''by  the  brokers.'^ 

MarryaU  proposed  to  show  the  entry  in  the  broker's  book  as  evidence  to 
prove  which  of  the  two  notes  described  the  transaction  correctly. 

ScarltU  and  GampheU  objected.  Neither  party  saw  the  book ;  ihey  are,  there- 
fore, only  bound  by  the  communication  they  receive.  It  is  the  duty  of  the 
hroker  to  ent^r  the  contract  in  his  book,  fpr  the  convenience  of  the  parties  if 
they  want  to  refer  to  it;  but  the  notes  are  what  bind  them:  and  if  the  notes 
vary  from  the  book,  the  parties  are  onlv  bound  by  what  they  receive.  And 
they  referred  to  Grant  v.  Iletcher,  5  B.  &  C.  436. 

Abbott,  Ld.  C.  J.  I  used  to  think  at  one  time  that  the  broker's  book  was  the 
proper  evidence  of  the  contract;  but  I  afterwards  changed  my  opinion,  and  held 
eonformably  to  the  opinion  of  the  rest  of  the  court,  that  the  copies  delivered  to 
the  parties  were  the  evidence  of  the  contract  they  entered  into,  still  feeling  it  to 
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be  A  daty  in  the  broker  to  take  care  that  the  copies  should  correspond.  I  think 
I  must  still  ict  npon  fhat  opinion,  and  refuse  the  eTidence.(a) 

It  afterwards  appeared  in  evidence;  that  after  the  delivery  of  the  goods,  and 
before  the  payment,  according  to  the  terms  of  either  copy  of  the  contract,  vas 
to  be  made,  it  was  agreed  by  the  plaintiflb  and  the  brokers  that  the  payment  of 
half  the  price  should  be  advanced  ten  days,  and  the  payment  of  the  remainder 
postponed  for  the  same  time ;  and  the  broker  did  accordingly  pay  the  first  half 
at  the  accelerated  time,  and  failed  before  the  substituted  time  for  paying  the 
remainder.  This  arrangement  was  made  without  the  defendant's  loiowledge; 
on  which,  when  Scarlett  had  commenced  his  address  to  the  jury, 

Abbott,  Ld.  C.  J.,  interposed,  saying,  that  the  plaintifb  had  thereby  taken 
the  brokers  as  their  debtors,  and  nonsuited  the  plainti£b.(6) 

Marryatt  and  Dodd  for  the  plaintiffii. 

Scarlett  and  Campbell  for  the  defendant. 

(a)  S«e  Ooom  «.  Aflalo,  6  B.  A  C.  117. 

(6)  8«e  Kjmer  v.  Sawererop,  1  Cunp.  109;  BlMkbun  «.  Seholea,  S  Camp.  S4S;  GanpMlt. 
HmmI,  1  Stark.  233. 


CLAY  V.  LANGSLOW  and  Others.— p.  45. 

On  a  plea  iA  abatement  of  the  non-Joinder  of  A.  B.  as  a  defendant,  hia  declaratjoni  made  befort 

action  brought  are  eyidenee  in  rapport  of  the  plea. 

Assumpsit  for  work  and  labour.  Plea  in  abatement  of  the  Don-j(»nder  of 
eighteen  others. 

The  defendants  were  members  of  a  company,  called  ''The  jSBgis  Fire  and 
Dilapidation  Company."  The  plaintiff  had  printed  hand-bills,  &c.,  for  the  Com- 
pany, and  brought  this  action  for  the  amount  of  his  bill. 

To  prove  that  one  Yerbeke,  one  of  the  persons  named  in  the  plea  in  abate- 
ment, was  a  joint  contractor,  it  was  proposed  to  ffive  evidence  of  his  dedaradons, 
made  before  action  brought,  that  he  was  a  holder  of  shares  in  the  Company : 
and  on  objection  made, 

Abbott,  Ld.  C.  J.,  received  the  evidence,  saying :  Whatever,  in  an  action 
brought  against  him  as  a  proprietor,  could  be  evidence  to  prove  him  one,  may  be 
received  on  this  issue  to  prove  him  to  be  one. 

The  defendants  failed  in  proof  of  other  persons  being  liable,  and  the  plaintiff 
had  a  verdict. 

Scarlett  and  Perring  for  the  plaintiff. 

Tindal,  S.  G.,  Campbell^  and  Park  for  the  defendants. 


EAST  t;.  CHAPMAN.— p.  46. 

[S.  C.  3  Carr.  A  P.  670.— 13  B.  C.  L.  R.] 

In  an  action  for  a  Ubel,  purporting  to  be  a  report  of  a  eoroner's  inquest,  evidenee  of  the  eorreel- 
new  of  the  report  ii  admiuible  under  the  general  iarae»  in  mitigation  of  damages  |  bat  bo 
OTidence  of  the  truth  or  falsehood  of  the  faots  stated  at  the  inquest  is  admissible  on  either  side^e) 

(a)  The  same  point  was  ruled  by  Lord  Tenterden,  C.  JT.,  in  Thomas  «.  Kewton,  WestninsCsr 
Bitdngs  after  Easter  Term  last  This  was  an  action  on  a  biU  of  exehange.  The  deftoes  wa% 
that  the  bill  had  been  given  on  astook-Jobbing  transaotion,  and  the  broker  who  made  tbebargaia 
was  called  as  a  witness  for  the  defendant  In  the  eourse  of  his  evidence  after  the  same  point  si 
that  in  the  principal  case  had  oocnrred,  Chittv,  who  was  counsel  for  the  plaintii^  ol^ected  Chat  a 
Murtioular  question  related  to  a  matter  on  which  the  witness  had  claimed  his  priTil^ge^  and  thst 


^e  was  not  bound  to  answer  it 

Lord  TaimcRpiir,  C.  J.,  said,  that  the  ol^ection  belonged  to  the  witness,  and  woold  net  allew 
the  eounsel  in  the  cause  to  argue  it  -*  o  «-» 
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If  a  witnen  tniwen  any  qneaUons  on  a  matter  Mndering  himself  liable  to  forfeiture  or  paniflb- 
menty  he  eannot  afterwarda  elalm  hiB  privilege,  bat  must  anawer  thronghoat. 

The  coiubmI  in  a  cause  hare  no  right  to  object,  in  favour  of  a  witneM,  that  the  answer  to  a  parti- 
cular question  renders  him  liable  to  punishment  or  forfeiture.  Such  objection  belongs  to  the 
witnen  only. 


THOMPSON  and  Another  v.  FARMER.— p.  48. 

If  A.,  holding  B/s  goods  with  a  lien  on  them  against  B.,  transfer  them  to  C,  C.  cannot  hold  them 
against  B.  to  the  extent  of  A.'s  lien  under  the  fifth  section  of  the  6  G.  4,  c  94,  unless  the  trans- 
fer be  expressly  made  as  a  pledge. 

Trover  for  safflower. 

Ln  the  month  of  October,  1825,  the  plaintiffs  being  desirous  of  obtaining  an 
adyance  of  money,  applied  to  Messrs.  Humplebj  and  Tart,  who  then  held  some 
East  India  warrants  for  the  safflower,  which  they  had  purchased  for  the  plaintiffs 
as  their  factors.  These  latter  accepted  bills  drawn  by  the  plaintiffs ;  and,  to 
cover  these  acceptances,  the  plaintiffs  agreed  that  Messrs.  Humpleby  and  Tart 
should  retain  the  East  India  warrants.  The  plaintiffs,  when  the  bills  became  due, 
famished  Messrs.  Humpleby  and  Tart  with  fresh  bills,  in  order  to  enable  them 
to  take  up  the  old  ones.  Before  the  maturity  of  these  last  bills,  Messrs.  Hum- 
plebj  and  Tart  failed.  The  plaintiffs  then  ascertained  that  the  East  India  war- 
rants were  in  the  hands  of  the  defendant,  who  had  become  possessed  of  them 
under  the  following  circumstances  : — On  the  80th  of  January,  1826,  Humpleby 
made  out  a  bought  and  sold  note  for  them,  in  which  the  sale  was  stated  to  have 
been  made  by  one  Todhunter  to  the  defendant,  at  the  rate  of  71.  per  cwt. ;  and 
on  the  next  day  they  were  sold  by  Humpleby  to  Tart,  for  the  defendant,  at  71, 
10s.  per  cwt.  The  defendant,  however,  retained  possession  of  them,  as  the  price 
of  the  sale  by  himself  had  not  been  paid.  The  defendant,  at  the  time  of  the 
first  sale,  had  understood,  by  a  letter  from  Humpleby,  that  the  latter  would  re- 
sell at  71, 10s. 

The  counsel  for  the  defendant  contended  that  these  warrants  had  come  to  the 
defendant  either  by  a  sale  which  was  fair  as  regarded  him,  or  as  a  pledge  from 
Humpleby.  In  the  former  case,  the  defendant  would  be  entitled  to  retain  them, 
according  to  the  principle  in  Zwinger  v,  Samuda,  7  Taunt.  865,  and  1  B.  Moore, 
12  :  in  tne  latter,  the  defendant  would  be  entitled  to  hold  the  goods  as  a  lien,  to 
the  extent  of  Humpleby's  claim  on  the  plaintiffs,  under  the  provisions  of  the  fifth 
aection  of  st.  6  Qeo,  4,  o.  94.  ^a) 

For  the  plaintiffs  it  was  replied,  that  the  provisions  in  the  statute  could  only 
refer  to  a  pledge  made  distinctiy  as  such ;  but  the  present  transaction  was  a  sale, 
either  fraudulent  or  fiiir. 

Abbott,  Ld.  C.  J.,  was  at  first  inclined  to  consider  that  the  statute  was  appli- 
cable ;  but  finally  expressed  his  opinion  decidedly,  that  the  case  was  without  its 
provisions,  on  the  ground  suggested  on  the  part  of  the  plaintiff.  He  therefore 
left  it  to  the  jury,  whether  we  defendant  had,  at  the  time  of  the  sale  to  him, 
reasonable  ground  for  suspecting  that  Humpleby  was  defrauding  his  employers  ; 
directing  them,  if  they  were  of  that  opinion,  to  find  the  plaintiffs ;  but  other- 
wise, for  the  ddendant.  Verdict  for  the  plaintiffs. 

The  SoHcitor-General  and  PoUock  for  the  plaintiffs. 

Scarlett  and  MarryaU  for  the  defendant. 

(a)  There  is  no  seetion  of  the  staftate,  except  the  fifth,  which  oonld  possihlj  he  applicable  to 
the  case ;  for  the  first  seotton  only  applies  to  persons  intrusted  with  goods  for  the  purpose  o/  tale, 
or  whose  names  hare  been  used  by  the  real  owner,  for  his  own  conyenience,  in  the  tran»mi$§um 
of  the  goods ;  and  the  second  section,  as  to  the  rights  of  persons  possessed  of  bills  of  lading,  India 
warrants,  Ac,  and  the  foorth,  as  to  contracts  wiu  known  agents  in  the  ordinary  coarse  of  bnsi- 
aesa,  did  not  oome  into  operation  till  Oct  1, 1826,  after  aU  the  transactions  in  this  case  were  at 
•Bend. 

2B 
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FENWICK  and  Othen,  Aflsignees  of  DEVET,  v.  THOHNTON.— p.  51. 

fhd  dMlorationfl  of  a  pftrty  ndng  ai  Msignee  of  a  1>anknipl,  made  beifora  ha  became  faoii,  eni  B0| 

adflUBfliUe  againit  him. 

Tboyeb.  The  defendant  haying  ofiered  eridenoe  of  an  admission  made  hj 
ine  of  the  plaintiffii  before  he  was  appointed  assignee, 

The  oounsel  for  the  pkintifis  objected  that  this  could  not  be  considered  u  m 
admission  in  the  present  case.  The  character,  in  which  afone  the  persons  maJdng 
the  admission  appeared  here,  did  not  exist  at  the  time  of  the  admission  being 
made. 

Abbott,  Ld.  C.  J.  What  the  assignees  say  in  their  own  persons,  does  not 
affect  this  case.  Yon  cannot  confound  plaintifis  of  this  sort  with  plaintiflb  in 
their  own  character. 

His  Lordship  accordingly  rejected  the  evidence.     Verdict  for  the  plidntifb. 

Scarlett,  Crumey,  and  Perring  for  the  plaintiffii. 

GampbeU  and  HciU  for  the  defendant. 

8.  P.  as  to  prochein  amj,  Webb  e.  Smith,  R.  A  M.  N.  P.  C.  lOS. 


SITTINGS  m  AND  AFTM  HILAET  TERM,  IN  C.  P. 

8  G«o.  IV.— 1827. 


DEWEY  V.  WHITE  and  Others.-"D.  66. 


A  Btaek  of  ohimneys  belonging  to  a  boiiee  dose  to  a  higbwaj,  which,  by  reason  of  a  txbf  were  in 
immediate  danger  of  fUling  on  the  highway,  were  thrown  down  by  some  firemen.  Held,  that 
they  were  jastified  in  so  doing,  and  were  not  answerable  for  damages  onaroidably  dont  to  an 
a4)oining  boose  of  a  third  person. 

This  was  an  action  of  trespass  for  forcing  and  throwing  a  staiek  of  chimoeys 
Upon  the  roof  of  the  plaintiff's  hottse,  and  datnagihg  and  injuring  the  same. 

Pleas,  not  goilty ;  and  a  justification  in  suhstance  that  the  chimneys  were  put 
of  a  house  of  one  J.  0.|  adjoining  a  highway  in  the  parish  of  St  Andrew's, 
Holbom,  and  adjoining  to  the  house  of  the  plaintiff,  and  near  to  oertan  other 
houses ;  and  that  the  house  of  the  said  J.  0.  was  then  recently  diteaged  and  con- 
sumed hy  fire ;  and  the  said  chimneys  were,  hy  reason  of  the  said  fire,  in  aminovis 
and  dangerous  state,  and  in  sreat  and  immediate  danger  of  falling  itt  and  upon 
the  said  highway,  and  in  and  upon  the  said  other  houses,  and  thereby  of  doing 
great  bodily  injury  to,  and  destroying  the  lives  of,  His  Majesty's  subjects  passing 
along  the  said  highway,  and  inhabitmg  the  said  dwelling-houses ;  and  it  therelrf 
became  necessary,  for  the  safety  of  his  Majesty's  said  subjects,  immediately  io 
remove  the  said  chimneys ;  whereupoti  the  said  defbndants  did  remove  snd  throw 
down  the  said  chimneys,  and  thereby  did  unavoidably  damage  the  house  of  Ae 
said  plaintiff.     Replication,  de  injuria,  &c.,  and  issue  thereon. 

The  defendants  were  firemen  belonging  to  the  British  Fire  Office^  ibd  the 
houses  of  J.  C.  and  of  the  defendant  adjoined  a  frequehted  thoroughfiue  tor  foot 
passengers  in  Holbom. 

Upon  the  plaintiff's  counsel  contending  that  the  plea,  if  inade  out^  wad  no 
defence  to  the  action, 

BksT,  C.  J.,  said,  That  question  is  upon  the  recotd ;  but  I  hate  no  hesitatioa 
in  declaring  my  opinion  now,  that  the  plea,  if  made  but^  is  a  gooddndirer  ioths 
action.  In  analogy  to  the  doctrine  of  nuisanoes,  and  the  cases  of  captains  of 
ships  throwing  overboard  the  cargoes  to  save  ^e  lives  of  the  crews,  I  think  it 
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was  the  duty  and  ri^ht  of  the^e  defendants  to  remoye  these  chimnejd^  and  to 
prevent  their  remaining  to  endanger  the  lives  of  His  M^esty's  subjects. 

The  trial  proceeded^  and  the  defendaata  obtained  a  ytrdtetj^  in  whidb  the 
plaintiff  acquiesced. 

Taddy,  Serjt.,  and  Z>.  PoUoeky  for  the  plaintiff. 

Vawjhany  tSeijt.,  and  Brodrieky  lor  the  defendant. 


HOOARTH  and  Others  v.  JACKSON  and  Others.— p.  68. 

[8.  C.  2  Cut.  A  P.  595.    12  B.  C.  L.  R.  768.] 

Bj  the  enstom  of  the  Groenlend  whale-flBhery,  the  first  striker  is  entitled  to  the  fish,  though 
his  harpoon  be  deteehed  from  the  line  when  the  seoond  striker  strikes,  if  the  fish  be  so 
entangled  in  his  line  that  he  might  probably  have  seoored  her  without  the  interference  of  the 
seeend  striker. 

If  while  the  fish  is  Am!  to  Ae  harpoon  ef  the  first  striker,  another  eemee  up  unsolioiied  and  so 
dietorbs  the  fish  that  she  breaks  firoas  the  first  hacpoon,  and  then  he  strikes  her  with  a  har« 
poon  himself  and  secures  her,  the  fish  oontinues  the  property  of  the  first  striker. 

Troyir  for  a  whale. 

The  plaintiffs,  who  were  the  first  strikers,  gave  evidence  of  the -custom  of  the 
Qreenland  fishery,  varying  £rom  that  stated  in  littledale  v.  Scaith,  1  Taunt.  248, 
n. ;  and  contended  that  we  custom  was  that  the  whale  oontinued  the  property 
of  the  first  striker,  not  merely  while  the  harpoon  continued  in  the  fish,  snd  the 
line  attached  to  i^  but  although  the  harpoon  had  come  out  of  the  fish,  or  had 
been  detached  from  the  line,  if  the  fish  were  entangled  in  the  line,  and  the  line 
continued  in  the  power  or  management  of  the  striker.  This  custom  wss,  to  a 
certain  extent,  proved  in  evidenoe,  and  admitted  on  the  part  of  the  defendants ; 
the  only  question  between  the  parties  being  this,  that  the  defendants  denied  the 
fish  to  be  entangled^  within  the  meaning  of  the  custom,  unless  she  were  so  fiust 
in  the  rope  as  to  give  the  first  strikers  the  same  power  over  her  as  if  the  harpoon 
oontinued  fixed;  while  the  plaintiffs  contended,  that  if  the  rope,  which  oontinued 
in  the  power  of  the  strikers,  was  any  how  attached  to  the  fish,  the  fish  was  a  fieuat 
fish,  and  belonged  to  the  fiist  strikers. 

On  this  point  the  evidenoe  was  indecisive ;  but  it  appeared  that,  in  the  par- 
ticular case,  the  whale  was  so  far  entangled  in  the  rope  of  the  first  harpoon, 
when  the  second  was  struck,  that  she  afterwards  carried  out  250  fiithoms  of  rope, 
with  such  velocity,  as  to  endanger  the  burning  of  the  rope :  on  which  Best,  C. 
J.,  expressed  his  opinion  that  the  custom  as  proved,  if  understood  to  extend  to 
all  cases  where  the  whale  was  so  far  entangled  in  the  rope  of  the  first  strikers, 
that  they  might  thereby  have  a  reasonable  expectation  of  securing  her,  was  more 
reasonable  than  that  stated  in  Littledale  v.  Scaith;  and  the  jury,  which  was 
special,  found  for  the  plaintiffs. 

WUde  and  Spankie,  Serjts.,  and  ChiUj/y  for  the  plaintiffs. 

Toddy y  Serjt.,  BrougKamj  and  Aldenon,  for  the  defendants. 

In  Skinner  and  Others  v.  Chapman  and  Others,  Bx  relatione  Alderson,  tried  at  York,  at  the 
Lent  Assizes^  1827,  which  also  was  an  action  of  trorer  for  a  whalCi  the  same  law  was  stated  with 
respect  to  friendly  harpoons,  but  the  ease  turned  upon  another  question.  It  appeared,  that 
whhe  the  fish  was  unquestionably  fast,  the  boat  of  the  defendants  came  up,  and  the  crew  struck 
the  fish  with  a  lance ;  they  afterwards  struck  it  with  a  harpoon,  and  finally  secured  it  The  blow 
with  the  lance  was  of  no  serrice  towards  securing  the  fish,  but  it  made  it  struggle  riolently, 
and  in  the  struggle  the  harpoon  of  the  plaintiffs  was  disengaged ;  but  it  did  not  clearly  appear 
whether  this  took  place  before  or  after  the  Aorpooa  was  struck  by  the  crew  of  the  defendants. 
Bayley,  J.,  left  it  to  the  Jury  to  say  whether  tne  harpoon  of  the  plaintiffs  was  fiwt  when  the 
ha^oon  of  the  defendants  was  struck ;  and,  if  they  thought  it  was  not,  whether  the  plaintifb 
eonld  hare  secured  the  fish  if  the  faeee  of  the  defendants  had  not  been  struck;  saying,  that  he 
was  elearly  of  opinion  that  when  one  party  has  struck  an  animal,  if  another  comes  unsolicited, 
does  an  act  which  prerenU  the  first  striker  from  killing  it»  and  then  kills  it  himself,  he  kills  S^ 
act  far  his  own  benefit,  but  for  that  of  the  first  striker. 

The  juy  found,  that  the  fish  was  loose  when  the  harpoon  of  the  defendants  was  struck ;  hnl 
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that  she  had  beoome  lo  in  eonseqnenM  of  the  blow  giren  by  their  new  with  the  lanoe;  ok 
whioh  the  rerdiet  wm  entered  for  the  pUdntiir. 

Soarlm^  Aldtnom,  and  Pari»,  for  the  plaintiiEk 

/.  WUliam»  and  Cr^mwM  for  the  defendanti. 


STTTINaS  IN  AND  AFTER  EASTEB  TERM,  IN  K.  B. 

8  Geo.  IV.— 1827. 


OEILL  V.  JEREMY  and  Another.— t>.  61. 


A  party  reoeiring  notice  of  didiononr  of  a  bill  of  exchange  need  not  give  notiee  to  the  party 
abore  him  till  the  next  post  after  the  day  on  which  he  himself  reoeivee  the  notiee^  aithoa^ 
he  might  eadly  giro  it  that  day,  and  there  is  no  post  on  the  day  following. 

Absumpbit  by  the  endorsee  of  a  bill  of  exchange  against  the  drawer. 

The  only  question  was,  as  to  the  regalarity  of  the  notice  of  dishonour.  The 
plaintiff,  who  lived  near  Ghorley  in  Lancashire,  receiyed  notice  of  the  dishonour, 
Dy  the  post,  at  nine  o'clock  in  the  morning  of  Thursday,  August  31.  The  post 
left  the  Tillage  where  he  resided  at  six  that  evening,  and  the  mail-bags  were  not 
made  up  at  Ghorley  (two  miles  off)  till  nine  in  the  evening.  The  jMaintiff  did 
not  write  by  that  post,  whioh  would  have  arrived  in  London,  to  which  his  letter 
was  to  be  addressed,  on  Saturday;  and  there  being  no  post  to  London  on  the 
Friday,  he  did  not  write  till  the  Saturday. 

Storksy  for  the  defendants,  contended  that  this  notice  was  insufficient.  In 
Darbishire  v,  Parker,  6  East,  8,  it  was  doubted  whether  the  notice  should  not 
always  be  sent  by  the  very  next  post,  if  that  were  possible;  and  though  subse- 
quent cases(a)  have  laid  down  the  rule  that  the  post  of  the  next  day  is  in  ill 
oases  sufficient,  there  is  no  instance  in  which  it  has  been  decided  that  the  party 
is  entitled  to  make  a  delay  of  two  days,  when  he  might,  by  ordinary  diligence, 
avoid  it.  In  this  case  he  might,  with  perfect  ease,  have  written  on  the  Thnn- 
day,  and  was  therefore  not  entitled  to  wait  till  the  Saturday. 

Lord  Tenterden,  C.  J.  In  these  cases  it  is  of  great  importance  to  hare  t 
fixed  rule,  and  not  to  resort  to  nice  questions  of  the  sufficiency,  in  each  particular 
case,  of  a  certain  number  of  hours  or  minutes.  The  general  rule  is,  that  tbe 
party  need  not  write  on  the  veir  day  that  he  receives  the  notice.  If  there  be  no 
post  on  the  following  day,  it  makes  no  difference :  the  next  post  after  the  day  on 
which  he  receives  the  notice  is  soon  enough.  Verdict  for  the  plaintiff. 

MarryaU  and  ChiUy  for  the  plaintiff. 

Storks  for  the  defendant.  « 

S)  SooU  9.  Lifford,  0  Bast,  347,  1  Camph.  246;   Langdale  v.  Trimmer,  15  Bast,  291;  6it7 
adwon,  5  M.  A  S.  68;  Williams  9.  Smith,  2  B.  A  A.  496;  Wright  «.  Shaweross,  2  B.  A  A. 
Ml,  n.;  Bancroft «.  HaU,  1  Holt»  N.  P.  C.  476. 


ROGERS  V.  HUNTER.— p.  68. 

[8.  C.  2  Carr.  A  P.  601.    12  B.  C.  L.  B.  756.] 

^u  V*'^/^  lading  stipnlate  for  the  payment  of  demnrrage  by  the  consignee  of  goods  aftw  a 
itmtted  Ume  fW>m  the  ship's  airiTal,  and  his  goods  are  so  stowed  as  not  to  admit  of  dtUraf 
immediately  on  arrival,  the  consignee  mnst  have  a  reasonable  time  to  discharge  them,  end  is 
*i  ^  li  #  ^  demurrage  till  after  snch  reasonable  time,  though  the  stipalated  period  hsi 
212^  .  « •?,•  ■'^JP'"  *^*°«  ^*^J  *o  deUrer  her  cargo  genemUy.  Bnt  alter  sach  ressonaWe 
mh^  #k.  ;ii  V  '  ^^^J"! **  ***•  "tipnlated  period  has  not  elapsed,  if  compntad  from  the  ti»» 
'Vhen  the  discharge  of  his  own  goods  might  have  oommenceT 
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Assumpsit  for  demurrage. 

The  plaintiff  was  master  of  the  ship  Thyrza ;  and  took  on  board  at  Bremen,  a 
oonsignment  of  com  for  Londoni  for  which  he  signed  bills  of  lading,  containing 
the  following  claose  as  to  the  discharge  of  the  cargo :  '^  To  be  discharged  within 
twelve  running  days  after  the  yessel's  arrival,  or  to  pav  21.  British  sterling  de- 
murrage for  every  day  longer  detention."  The  defenaant  was  the  consignee  of 
the  com  comprised  in  the  bill  of  lading. 

The  Thyrza  arrived  and  was  reported  on  the  11th  of  December,  1826,  and 
was  ready  to  commence  the  discharge  of  her  cargo  on  the  13th ;  and  on  the  14th 
the  clearance  of  the  cargo  actually  commenced.  The  defendant  was  at  this  time 
ready  to  take  his  corn;  but  the  ship  containing  other  consignments,  which  were 
stowed  above  his,  his  com  could  not  be  sot  at  till  the  26th  December,  when 
he  received  notice  that  it  could  be  got,  and  was  desired  to  remove  it.  He  com- 
menced the  removal  on  the  28th,  and  did  not  finish  it  till  the  2d  January,  1827', 
twenty  days  after  the  ship  was  ready  to  commence  the  delivery  of  the  cargo. 

Marryattj  for  the  defendant,  contended  that  the  plaintiff  could  not  recover 
anything.  The  period  from  which  the  demurrage  is  to  be  computed  is  that  when 
the  ship  is  ready  to  discharge  her  cargo  (per  Gibbs,  0.  J.,  in  Barman  v,  Mant, 
4  Campb.  161),  not  that  of  her  actual  arrival ;  and  here,  as  far  as  the  defendant 
was  concerned,  that  period  was  not  till  December  26,  for  it  was  not  till  that  day 
that  his  part  of  the  cargo  could  be  eot  at,  and  he  has  nothing  to  do  with  the 
arrival  and  delivery  of  the  rest.  Then,  as  he  did  actually  clear  away  his  com 
within  the  stipulated  period  of  twelve  days  from  that  time,  he  fulfilled  his  con- 
fcraot,  and  is  not  liable  to  this  action. 

The  AUomey'  General  for  the  plaintiff.  The  argument  for  the  defendant  would 
have  applied  equally  well  in  the  case  of  Leer  v.  Yates,  3  Taunt.  387.^0)  In  that 
case  the  bill  of  lading  contained  a  stipulation  for  the  delivery,  just  like  that  in 
the  present ;  and  there  also  the  goods  in  question  could  not  be  got  till  after  the 
discharge  of  another  part  of  the  cargo,  and  that  was  not  discharged  in  time ;  but 
the  Court  of  Common  Pleas  held  the  consignee  of  the  lower  goods  liable  to  de- 
Aorrage  for  the  wholo  time  beyond  the  stipulated  period.  So  here  the  plaintiff 
is  entitled  to  16/.,  as  demurrage  for  the  eight  days  of  excess  above  the  stipulated 
twelve. 

Lord  Tenterdbn,  C.  J.  According  to  the  doctrine  laid  down  in  that  case, 
he  certainly  is  so ;  but  I  have  great  dimculty  in  saying  that,  when  the  consignee 
has  had  no  opportunity  of  taking  his  goods  within  the  time  stipulated,  he  is 
bound  by  the  contract  to  pay  for  not  domg  so ;  he  cannot,  I  think,  in  that  case^ 
be  said  to  detain  the  vessel.  On  the  other  hand,  I  do  not  agree  to  the  proposi- 
tion on  the  part  of  the  defendant,  that  he  has  necessarily  the  stipulated  time,  to 
be  computed  from  the  period  when  the  discharge  of  his  own  goods  can  be  com> 
menoed;  I  think,  after  that  period,  he  must  use  reasonable  despatch.  The  true 
principle  seems  to  be  this :  If  the  goods  of  the  particular  consignee  are  not  ready 
for  discharge  at  the  time  of  the  ship's  arrival,  he  must  have  a  reasonable  time 
for  removing  them  after  they  are  so;  if,  in  such  a  case,  using  reasonable  despatch, 
he  cannot  clear  them  within  the  stipulated  period  from  the  ship's  being  ready  to 
discharge  her  cargo  generaUy,  he  will  not  be  liable  for  demurrage  till  the  expi- 
ration of  such  a  reasonable  time ;  but  when  it  is  expired,  he  will  be  liable  though 
the  stipulated  period,  if  computed  from  the  time  when  the  discharge  of  his  own 
goods  could  have  commenced,  is  not  at  an  end.  In  the  present  case  the  dis- 
charge of  the  defendant's  goods  might  have  begun  on  December  26th,  and  every 
day  after  that  time  was  more  than  the  stipulated  twelve  davs  from  the  time  when 
the  discharge  of  the  cargo  generally  began.  The  question  for  the  jury,  therefore^ 
will  be.  Whether  the  defendant,  using  reasonable  despatch,  might  have  removed 
his  ffoods  before  the  2d  of  January  ?  if  he  might,  the  plaintiff  is  entitled  to  receive 
at  the  rate  of  2/.  a  day  for  the  time  unnec^sarily  consumed. 

Verdict  for  the  plaintiff,  damages  8/. 

(a)  See  al«o  Harnuui  v.  Oandolph,  1  Holt,  N.  P.  C.  85. 

Vol.  XXn.— 60  2b2 
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ScarhU,  A.  O.,  and  Piatt  for  the  plaintiff. 
MarryaU  for  the  defendant. 


■  I     t*\    ■— *iJ>^aM^rfw»**«***<wf 


BENTLEY  aikd  Anc^er  «.  NORTHOUSE.— p.  6&. 

A  foreign  note  is  aegoGabfe  ift  B&gUad  Djr  endoAeniett^  Bjr  ilrtae  of  <he  titel  9  A  4  A.  o.  •.(«) 
A  promitsory  note  is  not  admiflsible  in  eyidenee  widef  fli»  money  eooente  in  nn  MUSon  \f  tb# 
endonee  against  tke  nuJier.(A} 

Assumpsit  by  the  endof&ee  atfainst  the  fluaker  of  a^  promissory  note. 

The  note  was  made  in  Scotknd  ^  and  Ckitfy  for  the  defendant,  dootended  thait 
it  was  not  negotiable  or  transferable  by  endorsement.  The  power  of  transferring 
promissory  notes,  like  bills  of  exehange,  by  endorsementy  was  oreated  by  the 
statate  3  and  4  Anne,  e.  9,  and  ha^^  ezisCenee  ind^>eadeDily  of  that  statute ; 
and  that  statute  having  been  passembefore  the  Union,  had  no  epeiation  on  notea 
made  in  Scotland,  it  is  true  that  in  some  of  the  stomp-aets  there  have  been 
danses  restraining  the  negotiability  of  lbr«gn  notes  not  stamped  aeeordinff  to 
their  provisions;  but  such  claoses  oaiinoi  create  a  power  of  negotiation  not  o&er- 
wise  existing;  and  although  instances  may  be  dted  where  parties  haye  been 
allowed  to  recover  on  ibroign  promissoiy  notes,  they  are  of  little  importance 
unless  the  objection  appears  to  Imve  been  made.  In  ^e  ease  of  Carr  v,  ShaWy 
Bayley  on  Bills,  4th  edit.  p.  22,  the  objection  was  made,  and  then  the  Court  of 
King's  Bench  intimated  a  strong  opinion  in  fitvoor  of  it;  althoogh,  the  action 
being  between  the  immediate  parties  to  the  note,  the  {Plaintiff  was  allowed  to 
leeover  on  the  money  counts.  Here  he  cannot  do  so,  for  he  is  an  endorseCi  aad 
the  action  is  against  the  maker. 

Lord  Tenterden,  0.  J.  That  eircuaistanee  prevents  the  plaintiff  fromreeo* 
vering  on  the  money  cotints;  but  I  think  he  is  entitled  to  recover  on  the  note 
itself.  It  is  true  that  the  statute  8  and  4  Anne,  c.  9,  being  made  before  Um 
Union,  only  regulated  the  laws  of  England,  and  left  those  of  ftsotland  unaffected. 
But  there  are  no  words  in  the  statute  to  confine  its  operation  in  England  to  notes 
made  there :  it  speaks  generaUy  of  promissory  notes,  and  enacts  t£it  they  shall 
be  assignable  or  endotsable  over  in  the  same  manner  as  inland  bills  of  exchanoik 
The  words,  "as  inland  bills  of  exchange,"  which  are  the  only  words  in  & 
statute  referring  to  any  local  distinction,  apply  only  to  the  manner  of  transCer-' 
ring  and  enforcinff  the  notes,  not  to  the  sort  of  notes,  contemplated  by  the  act. 
Within  the  juriscuction  of  Ihe  act,  therefore,  that  is,  in  Enguind,  all  notes  an 
transferable  by  endorsement ;  and  the  plaintiff,  as  endorsee,  is  entitled  to  recover. 

The  cause  had  been  set  down  for  trial  at  the  sittings  in  Easter  term,  as  an 
undefended  cause,  but  was  postponed  till  the  present  sittings,  the  defendant  un* 
dertaking  to  give  judgment  of  Easter  terra^  ChiUy  applied  to  have  the  judg^ 
ment  postponed  to  Trinitv  term,  to  give  him  the  opportuni^  of  moving,  but 
Lord  Tenterden  refusea  the  application,  saying,  that  he  had  no  doubt  on  the 
question,  and  could  not  act  as  if  he  had. 

Verdict  for  the  plaintiff,  with  judgment  of  Easter  term. 

Busby  for  the  plaintiff. 

Chitfy  for  the  defendant. 


(d)  8.  P.  MUne  «.  Graham,  1  B.  A  0.  192 ;  whoFO,  however,  Garr  «•  SQiaw  doet  not  appear  ts 
hare  been  eited.    ChUty  on  BUlt,  Tth  elit  327. 

(h)  S.  P.  Wayman  v.  Bend,  I  Campb.  175.  Contra,  KeMebower  «.  Time,  Bayley  on  BiUiy  4Jlk 
edit  288  n.  Bee  also  Bayley  on  BIUb,  pp.  SSS— 289,  and  Ohitty  on  Billf,  7tk  edit  pp.  SeS—Siri 
where  the  caaei  on  thia  sal^Mt  are  ooUeeted. 
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AITKEN  ir.  BEDWELK— p.  68. 


9h«  eomBUuider  of  mi  Engliih  merohaat  ship  lyisig  hi  «  port  of  *  foroign  state,  sent »  seMMi% 
1^0  had  oommitted  mutiny  on  board  I3ie  sbip.  ashore,  in  cttfltody  of  the  soktfen  of  the  por% 
ttttd  proenred  falm  to  he  ftogged  and  imprisonra  by  tite  local  aathoritteir  Held,  that  the  oaptaln 
was  answerable  in  trespass  for  What  was  d6he  on  shore/  he  hvring  taken  an  aotiver  paH  in 
instigafiing  and  promoting  the  prooeedings. 

Tbxspass  for  beating,  flogging,  and  imprisoning  the  plaintiff. 

The  deolatstion  contained  seyeral  counts. 

I'leas,  Ist,  Not  guilty.  2dl7y  That  the  plaintiff  was  a  seaman  on  board  a  cer- 
tain ship  called  the  Symmetry,  of  which  the  defendant  was  the  commander,  and 
that  the  plaintiff  was  guilty  of  m\itiny  and  disobedience  of  ihe  defendant's  orders, 
wherefore  the  defendant  imprisoned,  Ac.,  the  said  plaintiff  on  board  the  said  ship. 
3dly,  As  to  the  assaults  on  board  the  said  ship,  sou  assanh  demesne. 

Replication,  de  injuria  sua,  Ac. 

It  appeared  in  evidence,  thait  whilst  the  ship  was  lying  in  the  port  of  Odessa, 
ahe  plaintiff  and  several  others  of  the  crew  were  drinking  on  board  late  at  night ; 
that  upon  the  defendant's  ordering  the  lights  to  be  put  out  the  plaintiff  refused, 
and  struck  the  defendant,  and  a  disturbance  of  a  mutinofus  character  ensued. 
The  defendant  immediately  sent  on  shore  to  the  Russian  commuidant  for  some 
soldiers,  and  on  their  coming  on  board  gave  the  plaintiff  and  two  others  of  the 
crew  into  their  custody.  The  men  were  taken  on  shore  and  thrown  into  a  dun- 
ffeon,  where  they  were  kept  for  several  days  withoM  food,  and  a  complaint  add 
inquiry  were  made,  in  the  absence  of  the  phdntiff,  by  the'  defendant,  before  the 
commandant  and  the  consul  of  the  port.  The  plaintiff  and  the  other  men  were 
thefi  taken  out  of  prison  by  the  Russian  officers  a^d  soldiers,  thrown  on  a  barrel 
and  flogged,  the  defendant  standing  by,  and  ordering  the  punishment,  and, 
diroughont,  talking  an  active  part  in  the  prOceedhrgs  on  shore. 

The  fiicts  supported  the  pleas  as  to  the  assanlts  on  board  the  ship ;  and  it  waft 
ecta tended  by  the  Aftomey-Generai  for  the  defendant,  that  aU  that  had  taken 
place  on  shore  was  done  under  the  authority  of  the  Russian  government,  to 
whom  the  defendant  had  handed  over  the  plaintiff;  and  evidence  Was  offered  to 
show  that  keeping  the  lights  at  that  time  of  night  was  a  breach  of  the  RussifUti 
law ;  and  he  argued  that,  howevet  contrary  the  proceedings  on  shore  were  to  the 
Ihiglish  rules  of  law,  the  defendant  was  not  answerable  in  trespass  for  them )  all 
that  was  done  bemg  done  by  the  locid  authorities  over  whom  he  had  no  control, 
and  not  by  him. 

Lord  Tenterdkn,  0.  J.,  in  snmming  np  to  the  jury,  said.  The  plaintiff  con* 
tends  that  what  was  done  on  shore  was  the  act  of  the  captain^  the  defendas^ 
^8  it  was  the  act  of  the  Russian  authorities  only.  The  question  for  you  is, 
Whether  the  punishment  inflicted  on  shore  was  done  by  the  constituted  autho- 
rities, on  the  mere  complaint  of  the  defendant,  or  whether  the  defendant  was 
the  actor  and  immediate  promoter  of  it  ?  If  you  think  the  defendant  merely 
preferred  his  complaint,  and  left  the  constituted  anthorities  to  act  as  they 
thought  fitj  the  defendant  is  entitled  to  your  verdict ;  if,  on  the  other  hand,  yon 
think  he  did  more,  and  was  active  in  promoting  and  causing  the  punishment  to 
be  inflicted,  then  he  is  answerable  in  this  form  of  action. 

Yerdict  tot  the  plaintiff  on  the  general  issue,  25^;  damages. 

PlaU  for  the  plaintiff. 

Scarletty  A.  4.,  and  BoUand  for  the  defendant. 


RBADD^a  V.  BARNARD.— p.  71. 

An  aooooni  of  the  expenses  of  rebnilding  a  partj-wall,,  deliyered  in  pnrfoanoe  of  the  stalntf 
14  (}.  8,  e.  78,  }  41,  oontaining  a  oorreet  statement  of  the  quAntity  of  briok-wort  donO  aal 
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matorUIf  tllowed  for,  is  a  lufBoient  Moounty  u  required  by  ihmi  section,  althongli  it  ileo 
oontaina  a  statement  of  the  prices  paid  for  the  briok-work  and  allowed  for  the  nuUerisIs, 
which  exceed  the  prices  fixed  bj  the  statate;  and  a  demand  for  payment^  referring  to  that 
aceouttty  ii  sollicient 
The  defence  relied  on,  being  that  the  partj-wall  was  not  bnilt  half  on  each  side  of  the  boon- 
daiy,  as  reqaired  by  1 14  of  the  act:  Held,  that  the  question  for  the  jury  was.  Whether  it 
were  fairly  boilt  so,  without  regarding  any  minute  inaccuracy  of  measoremeat^  w  by  anlsirly 
and  intentionally  encroaehing  on  the  defendant's  premises  ? 

A88UMPSIT  for  contribation  to  tho  expense  of  rebuilding  a  partj-wall. 

The  old  party-wall  was  of  insufficient  thickness  according  to  the  provisions  of 
the  St.  14  G.  3,  c.  78,  and  the  plaintiff  rebuilt  it,  and  brought  this  action  against 
the  defendant,  as  owner  of  the  improved  rent  of  the  adjoining  premises,  for  his 
proportion  of  the  expense.  The  account  of  brick-work  done,  of  the  dedocdon 
for  materials,  and  of  the  other  expenses  of  the  alteration,. had  been  delivered  in 
due  time,  and  payment  demanded  more  than  twenty-one  days  before  the  action 
brought,  as  is  required  by  §  41  of  the  statute :  but  the  account  stated  the  prices 
actually  paid  for  the  brick-work,  and  received  for  the  materials,  which  exceeded 
the  rates  prescribed  by  the  act,  and  thus  made  the  whole  amount  upwards  of 
80Z.  instead  of  18/.,  the  sum  which  would  have  been  due,  if  the  statutable  rates 
bad  been  charged. 

Marry att  objected  that  this  was  not  a  sufficient  compliance  with  the  act :  the 
first  builder  is  to  deliver  a  true  account,  which  is  not  the  case,  when  he  charges 
a  higher  price  than  he  is  entitled  to  demand ;  besides,  he  is  to  demand  payment 
twenty-one  days  before  he  brings  his  action ;  and  as  the  demand  necessarily 
refers  to  the  account  delivered,  and  that  is  of  a  larger  sum  than  he  can  recover, 
there  has  been  no  good  demand  of  the  compensation  to  which  he  is  really  enti- 
tled. 

Lord  TsNTERDEN,  C.  J.  All  that  the  act  requires  is  a  true  account  of  the 
number  of  rods  in  the  party-wall,  and  of  the  deduction  in  respect  of  the  materi- 
als. The  act  itself  fixes  the  price  to  be  paid  and  allowed  in  respe<it  of  them.  If, 
therefore,  the  quantities  are  correctly  stated,  the  party  charged  haa  the  means  of 
knowing  the  amount  of  the  claim  against  him.  There  is,  then,  no  necessity  for, 
and  the  act  does  not  require,  any  specification  of  the  price ;  and  the  account  will 
not  be  vitiated  bv  the  unnecessary  insertion  of  a  price  which  the  party  cannot  be 
oharged  with.  It  is  the  same  with  respect  to  the  demand ;  the  party  reoeiring 
an  account  of  the  quantity  of  work  done,  and  of  materials  allowed  for,  most 
know,  by  reference  to  the  statute,  how  much  he  is  liable  to  pay,  and  a  demand 
to  pay  the  account  is,  in  effect,  a  demand  to  pav  that  sum.  It  is  evident  that 
the  demand  need  not  be  in  terms  a  demand  of  the  exact  sum ;  for  after  empow- 
ering the  plaintiff  to  proceed  at  law  in  the  common  case,  the  same  section  of 
the  statute  proceeds  to  enact,  that  where  a  demand  is  made  at  the  time  and  in 
the  manner  there  prescribed  for  that  purpose,  the  plaintiff,  if  he  recover  the  full 
sum  specified,  shall  also  recover  double  costs. 

Evidence  was  then  eiven  to  show  that  the  wall  having  been  originally  of 
insufficient  thickness,  the  plaintiff  in  rebuilding  it  had  taken  the  whole  space 
reouisite  for  the  additional  thickness  from  the  defendant's  premises,  so  that  the 
wall,  instead  of  standing  equally  on  the  premises  of  both  (as  prescribed  by  a 
14),  was  fourteen  inches  on  the  defendant's  and  only  four  on  the  plaintiff's  pre- 
mises ;  and  it  was  contended  that  as  no  persons  were  entitled  under  the  provi- 
sions of  the  14  O.  3,  c.  78,  except  those  at  whose  expense  party-walls  were  built, 
agreeably  to  the  directions  of  thai  actj  the  plaintiff  could  not  recover  for  a  wall 
built  by  an  encroachment  on  the  defendant's  land. 

For  the  plaintiff  it  was  answered,  that  no  such  complaint  had  been  made  dur- 
ing the  building,  and  that  at  all  events  it  furnished  no  defence  to  this  action,  bat 
was  matter  for  an  action  of  trespass ;  and  evidence  was  given  to  show  th&t  the 
centre  of  the  wall  was  correctly  on  the  boundary  line  of  the  premises. 

Lord  Tenterden,  C.  J.,  in  summing  up  to  the  jury  said,  the  act  certainly 
requires  that  the  wall  should  be  built  half  on  the  premises  of  one,  and  half  on 
thoae  of  the  other  owner,  and  the  first  builder  is  only  entitled  to  recover  if  he 
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bailds  agreeably  to  the  directions  of  the  act.  I  shouldi  howeyer,  have  great 
difficulty  in  holding  that  a  party,  who  haying  had  due  notice,  as  he  must,  of  the 
intended  alteration,  lay  hy  and  made  no  objection  while  the  building  was  going 
on,  could  afterwards,  if  on  minute  measurement  it  turned  out  that  the  centre  ot 
the  wall  was  not  exactly  on  the  boundary,  defeat  such  an  action  as  the  present. 
On  the  other  hand,  if  the  alteration  was  really  effected  by  a  complete  encroach- 
ment, as,  for  instance,  if  all  the  additional  thickness  were  taken  out 'of  the 
defendant's  premises,  that  would  be  so  complete  a  yiolation  of  the  act  that  the 
plaintiff  could  haye  no  remedy  under  its  proyisions.  The  question  for  you  will 
be,  whether,  upon  the  eyidence,  you  think  the  wall  was  fairly  built  half  and  half 
or  unfairly  bmlt,  and  intentionally  encroaching  on  the  defendant's  premises? 
In  the  former  case,  the  yerdict  should  be  for  the  plaintiff,  notwithstanding  any 
minute  inaccuracy  in  the  measurement;  in  the  latter,  it  should  be  for  the 
defendant.  Verdict  for  the  plaintiff. 

Crumey  and  Z>.  F.  Jont%  for  the  plaintiff. 

MarryaU  and  Oamyn  for  the  defendant. 

See  PhiUip  «.  DoiMti,  3  Tvint  (12. 


^^ 


SOANE  V.  KNIQHT.— p.  74. 

A  &ir  eritidsm  on  the  works  of  a  professional  artist^  in  the  eonrse  of  bis  professions!  employ^ 
ment,  is  not  aotionablei  however  mistaken  it  maj  be :  if  it  is  unfair  and  intemperate,  and 
wriUen  for  the  purpose  of  ix^nring  the  party  eritieised,  it  is  actionable. 

Case  for  libel.    Plea,  not  guilty. 

The  plaintiff  was  an  architect,  and  professor  of  architecture  in  the  Royal 
Academy,  and  the  declaration  stated  the  alleged  libel  to  be  published  concerning 
him  in  his  profession.  The  alleged  libel  professed  to  giye  an  account  of  the 
principles  of  a  new  order  of  architecture,  called  the  Boeotian  order  of  architec- 
ture, which  it  stated  to  haye  been  inyented  by  the  plaintiff,  whom  it  termed 
the  Boeotian  professor ;  and  it  set  forth  seyend  yery  absurd  principles  as  the 
rules  of  the  new  order,  which  it  represented  as  collected  by  obseryation  from 
buildings  in  which  the  new  order  had  been  employed,  and  which  it  illustrated 
by  examples  of  such  buildings,  all  the  buildings  instanced  being  the  works  of  the 
plaintiff. 

The  Attomey^General,  for  the  defendant,  contended  that  the  supposed  libel 
was  not  actionable ;  that  works  of  art  were  as  much  the  legitimate  subjects  of 
criticism  as  the  writings  of  an  author ;  that  in  neither  case  ought  a  critic  to  be 
liable  to  an  action  for  his  remarks,  howeyer  mistaken,  unless  he  trayellbd  out  of 
the  work  he  criticised,  for  the  purpose  of  slandering  the  author  in  his  personal 
character;  and  that  in  the  case  of  literary  criticism  this  doctrine  had  been 
expressly  laid  down  by  Lord  Ellenborough  in  the  case  of  Carr  v.  Hood,  1 
Campb.  854,  n. 

Lord  Tenterdsn,  C.  J.,  in  summing  up  to  the  jury,  said,  this  publication 
professes  in  substance  to  be  a  criticism  on  the  architectund  works  of  the  plaintiff. 
On  such  works,  as  well  as  on  literary  productions,  any  man  has  a  right  to  express 
his  opinion,  and  howeyer  mistaken  in  point  of  taste  that  opinion  may  be,  or  how- 
eyer unfayourable  to  the  merits  of  the  author  or  artist,  the  person  entertaininff 
it  is  not  precluded  by  law  from  its  fair,  reasonable,  and  temperate  expression.  It 
may  be  fairly  and  reasonably  expressed,  ^though  through  the  medium  of  ridi- 
cule. La  the  present  case  the  censure  is  certainly  strong,  neyertheless,  if  you 
think  the  criticism  fair,  reasonable,  and  temperate,  although  it  may  not  be 
correct,  the -defendant  will  be  entitled  to  your  yerdict;  if  you  think  it  unfair 
and  intemperate,  and  written  with  the  intention  and  for  the  purpose  of  injuring 
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4he  plaintiff  in  ins  orofeseioo,  by  imputing  to  liim  tbat  lie  aoto  an  absoid  piinci- 
ples  of  art,  yon  will  find  for  the  plaintiff.  Verdict  for  the  defendant.(a) 

Chimey,  BrougKamj  Demna»f  C.  S.,  and  PlaUf  for  the  plaintiff. 

SearieU,  A.  Q.,  and  MiU,  for  «he  defendant 

(9)  Se^  Dfume  «.  Andt rgon^  R.  A  M.  H.  P.  C.  287. 
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DOE  d.  CHIPPENDALE  and  Othen,  v.  DYSON  and  Another.-^.  77 


Ja  ^eotment  on  a  oUnio  of  re-^ntry  for  non-pajment  of  rent,  if  the  landlord  ibowi  that  he  vif 
preyented  by  the  defendant  from  entering  on  the  premieea  to  diatrain,  he  is  entitled  to  r»- 
eoTor,  under  the  itat  4  G.  2,  o.  S8»  a.  2,  wiibont  ahowinc  that  there  was  aetnally  no  coflkMBt 
diafa^M  on  the  premiaea. 


PAGE  V,  ItfLANN  and  Another.— p.  79. 

Ptoof  of  the  handwriting  of  the  anbaoribing  witneas  to  an  inatmment  ia  anAeienl*  he  being 
dead,  withoat  any  ftirther  proof  of  the  identity  of  the  parti^  e^oept  the  identity  of  naBo 
pad  deaeription. 

jMbumpsit  for  QM  and  ooeapation. 

The  defendants  took  poaseflsion  under  an  agreement  for  a  loAse.  The  lob- 
•eribing  witness  to  the  agreement  was  dead;  bat  proof  was  giyen  of  his  hind- 
irriting. 

The  AUomej^Oen^al  objected  that  this  was  insnfficient  without  proof  of  the 
handwriting  of  the  defendants,  or  some  proof,  at  least,  that  thej  were  the 
parties  whose  sisnatare  the  witness  had  attested.  Thia  was  the  opinioo  of 
baylej,  J.,  in  Nelson  v.  Whittid|  1  B.  &  A.  19,  and  is  the  only  reasonable 
role. 

Lord  Tentbrdsk,  C.  J.  The  practioe  has  been  otherwise :  I  haye  myself 
frequently  admitted  such  evidence  as  sufficient.  I  think  I  ought  to  abide  by 
what  I  have  hitherto  done ;  if  I  am  wrong  I  may  be  oonected. 

The  handwriting  of  the  defendants  was  afterwards  proved ;  but  the  plaintif 
was  finally  nonsuited  on  another  point,  with  leave  to  move  to  enter  jt  v«cdiot 

Campbell  and  O^tUy  for  the  plaintiff. 

ScarleU,  A.  O.,  and  MourryaU,  for  the  defendant 
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«™wif  a  bon&  flde  bolder,  though  he  haa  received  no  notice  to  proTO  eonaideration. 

i^®  ^  *»  action  by  the  endorsee  against  an  endorser  of  a  promiasoiy  note, 
ine  defence  was,  that  the  note  had  been  diseonnted  by  a  pieviinis  enAwwr 
r  »n  usurious  consideration.  ' 
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The  defendftDt  failed  in  proving  notioe  to'lJie  plaintiff,  to  proTO  tbe  oonsider- 
ation  of  the  endorsement  to  him ;  and  Thesiger  contended,  that  he  was  not 
bonnd  to  prove  consideration^  although  there  might  have  been  usury  in  a  pre- 
Tions  transfer. 

Lord  T£NTERi>SN^  G.  J.  The  stat.  58  G.  8,  c.  98,  makes  a  note  tainted  with 
usury  valid  in  the  hands  of  a  bonft  fide  holder;  the  onus,  therefore,  is  upon  the 
holder  to  prove  he  is  such,  otherwise  the  statute  does  not  apply,  and  the  note  is 
void  under  the  statute  of  Anne. 

The  plaintiff  did  not  establish  the  conaidenktiQn,  and  the  defendant  obtained 
%  verdict. 

Thesiger  for  the  plaintiff. 

(xumey  for  the  defendant. 


CRERAB  V.  SODO  and  COLLINGWOOD.— p.  85. 

[S.  0.  8  Cut.  k  P.  IC—U  S.  C.  L.  B.  04] 

Where  the  eonuel  for  the  defenduit  opeoe  fketi  to  the  Jury,  and  calls  no  witneu  to  prove 
them,  it  ia  in  the  diaeretion  of  the  Judge  to  allow  the.pUintiff'a  counsel  to  reply. 

If  %  defendant  prore  payment  to  a  pUintiir,  by  showing  the  partionlan  of  demand,  delivered 
under  %  Judge's  order,  in  which  the  plaintiff  baa  credited  the  defendant,  this  is  the  CTidoaf* 
of  the  defendant^  and  entitles  tbe  plaintUr  to  reply. 

AssuifPSiT  for  work  and  labeor. 

The  defendants'  counsel  having  opened  fiiots,  to  prove  which  no  witness  was 
ealled,  the  plaintiff's  counsel  insisted  on  the  right  of  reply.  The  defendants' 
counsel  resisted  this,  except  on  condition  of  the  facts  being  admitted  as  proved. 

Lord  TsNTEBDEN,  C.  tf.  If  the  defendants'  counsel  refuse  to  call  a  witness 
to  establish  the  facts  which  they  have  undertaken  to  establish,  the  Judge  mavy 
in  his  discretion,  permit  a  reply ;  bntae  to  the  strict  right,  the  practice  is  clearly 
against  it. 

The  defendants'  counsel  afterwards  put  in  the  rule  for  payment  of  money -into 
Court,  and  the  plaintiff's  counsel  was  allowed  to  r^ly  wiwout  further  objec- 
tion.(a)  Verdict  for  defendants. 

Campbell  and  R.  7.  Richards  for  the  plaintiff. 

The  Attorney- General  Bud  TanUinson  for  the  defendants. 

(a)  The  right  of  reply  came  a  good  deal  into  discussion  at  the  Lancaster  Lent  assises,  1827, 
in  the  case  of  Rymer  v.  Cook  and  Another,  with  a  note  of  which  we  hare  been  fayonred  by  a 
gentleman  of  the  bar.  That  was  an  action  of  assumpsit  Plea,  general  issae.  In  order  to 
prove  part  payment,  the  defendants  relied  upon  the  particulars  of  demand,  which  had  been 
giren  under  a  Judge's  order,  and  in  which  the  plaintiff  bad  given  the  defendants  credit  for 
certun  sums  paid. 

The  plaintiff's  counsel  insisted  upon  the  right  to  reply.  The  particulars  of  demand  must  be 
considered  as  being  put  in  by  the  defendants,  just  as  if  tbe  latter  had  endearoured  to  give  evi- 
deoce  of  admissions  made  in  any  other  form.  In  fact)  they  can  only  become  admissions  bj  the 
defendants  admitting  the  other  side  of  tbe  aceount. 

The  defendant's  counsel  contended  that  tbe  particulars  were  not  the  defendant's  ovidenee. 
Payment  of  money  into  court  requires  no  proof.*  In  the  same  way  the  particulars,  baring 
been  giren  in  under  the  Judge's  order,  are  as  much  part  of  the  proceedings  in  the  cause  as  the 
declaration  or  plea.  There  is  nothing  left  for  the  jury  to  consider :  for  the  items  in  the  partion- 
lars  really  amount  to  no  more  than  explanations  of  the  oomplaint  in  the  declaration,  and  shodold 
thereft>re  be  taken  as  forming  part  of  tiie  declaration. 

8tarkfe,  as  amicus  earisB,  mentioned  the  ease  of  Brown  v.  Watts,  1  Taunt  353,  as  ienllDg 
to  show  that  the  particulars  delirered  under  the  Judge's  order  were,  in  £Mt»  limitations,  and  a 
eoostitnent  part  of  the  declaration. 

HuLLOCK,  Baron.    This  is  not  like  a  payment  of  money  into  court    I  shonld  bare  recelyed 

*  In  consequence  of  the  agitation  of  this  quesdon,  as  to  the  payment  of  money  into  court,  the 
Court  of  Common  Pleas,  on  February  8,  1810,  promulgated  a  rule,  that  the  production  by  t^e 
defendant  of  the  rule  to  pay  money  into  court  should  not  giro  the  plaintiff  the  right  of  ref  ly, 
upon  the  ground  that  the  coart,  if  the  plaintiff  should  take  a  rerdict  for  the  whole  demand, 
wiUiout  giring  credit  for  the  sum  so  paid  in,  would  set  it  aside,  without  requiring  evidence  of 
the  existence  of  the  rule.  See  2  Taunt  267.  The  reason  here  assigned  for  the  rule  promul 
gated  appears  to  distinguish  the  questioa  from  that  disenwed  in  the  principal  case. 
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the  OTidenoe  of  the  ftdmiffion,  without  proof  of  the  Jadge'i  order,  oa  proof  of  the  htadwritiBg 
of  the  plainUff's  attorney.  Therefore  we  may  withdraw  the  Judge's  order  altogether;  and 
then  this  becomes  merely  an  admission,  requiring  proof,  as  other  admissions  do.  I  am  eer- 
tainly  of  opinion  that  it  is  the  defendant's  eridenoe,  but  I  will  consult  my  brother  Bayley. 

Mr.  Justice  Bat  lit  (who  was  sitting  on  the  criminal  side)  baring  expressed  his  assent  te 
the  opinion  of  the  learned  Baron,  the  plaintiff's  oounsel  was  permitted  to  address  the  jniy  in 
reply.  Yerdiet  for  the  plaintifll 

/*.  Poliock  and  PatUaon  for  the  plaintiffl 

/.  Williams  for  the  defendants. 


VANDEWALL  and  Another  t.  TYRRELL.— p.  87. 

A  ptrty  to  a  bill  of  exchange  Is  not  liable  for  money  paid  to  his  use  by  a  person  who  takes  up 
tiie  bill  for  his  honour,  unless  formal  protest  of  payment  to  his  honour  be  made  before 
payment  of  the  bill. 

This  was  an  action  of  aasumpait  for  money  paid  by  the  plainti£b  to  the  me 
of  the  defendant. 

The  defendant,  who  resided  in  Jamaica,  drew  four  bills,  dated  9th  September, 
1824,  for  1500^  on  Willis  &  Co.  in  London,  at  nine  months  after  sight  The 
bills  were  duly  accepted,  bnt  were  dishonoured  and  noted  for  non-payment  at 
the  time  they  became  dae,  which  was  on  the  80th  July,  1825.  The  plaintiffis, 
on  the  request  of  the  acceptors,  paid  the  bills  for  the  honour  of  the  drawer  on 
the  8th  of  August,  1825,  and  gaye  notice  to  the  defendant  the  first  foreign  poet 
In  May  1826,  the  notaiy  pubbo  was  instructed  to  protest  the  bill  for  non-pay- 
ment,  which  he  did.  The  protest  purported  to  haye  been  made  before  the  pay« 
ment,  and  in  form  asserted  that  the  <<  plaintiffs  were  ready  to  pay  for  the  honour 
of  the  drawer.''      He  stated  the  custom  to  be,  to  protest  formally  before  payment 

Lord  Tenterdsn,  G.  J.  The  plaintifis  must  be  nonsuited :  they  sue  upon 
the  custom  of  merchants;  that  custom  clearly  is,  that  a  formal  protest  should  be 
made  before  payment  is  made  for  the  honour  of  any  party  to  a  bill. 

Non8oit(a) 

(htmey  and  PlaU  for  the  plaintiffi. 

AUcmey-General  and  ChUtif  for  the  defendant. 

(a)  See  Chitty  on  BiUs,  7th  edit  pp.  241,  067. 


MULLETT  V.  HOOK.— p.  88. 

The  non-rcjoinder  of  a  secret  partner  eannot  ba  pleaded  in  abatement 

Assumpsit  for  goods  sold  and  deliyered. 

Plea  in  abatement,  that  the  promises,  if  any,  were  made  with  one  Charles 
Chubb,  now  alive,  and  the  defendant  jointly. 

Issue  thereon. 

It  appeared  in  evidence,  that  the  defendant  and  Chubb  were  partners;  that 
the  defendant,  by  himself,  purchased  the  goods,  but  that  they  were  reaUy  pur- 
chased for  the  joint  account  of  the  defendant  and  Chubb,  though  that  was  not 
known  to  the  plaintiff,  who  trusted  the  defendant  solely.  The  defendant  ordered 
them  to  be  sent  to  the  place  where  the  joint  trade  was  carried  on. 

Parkey  for  the  defendant,  contended,  on  the  authority  of  Dubois  v.  Ludert,  5 
Taunt  606,  that  it  was  immaterial  what  the  understanding  of  the  vendor  bad 
been  at  the  time  of  the  contract,  for  that  the  non-joinder  of  a  dormant  partner 
may  be  pleaded  in  abatement. 

Comyn,  for  the  plaintiff,  insisted,  that  the  only  question  was,  with  whom  the 
contract  was  made,  and  that  this  depended  entirely  upon  the  representations  mads 
by  the  defendant  at  the  time. 
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Lord  Tent£&den,  C.  J.,  directed  the  jury  to  finj  for  tbe  pluntiff,  if  thej 
thought  the  sale  was  intended  to  be  made  to  the  defendant  alone ;  for  the  de<* 
feudality  if  they  thought  the  sale  was  intended  to  be  made  to  the  two. 

Vercfict  for  the  plaintiff. 

Lord  Tenterden,  0.  J.^  addressed  the  defendant's  counsel.  If  you  think  it 
worth  while,  upon  consideration,  I  give  you  liberty  to  move  to  enter  a  nonsuit ; 
but,  thouffh  I  entertain  the  highest  respect  for  the  learned  person  who  pro- 
nounced tnat  decision  in  the  case  of  Dubois  v,  Ludert,  I  cannot  help  thinking 
that  case  has  been  disregarded,  if  not  authoritatiyely  overruled ;  and  I  cannot 
accede  to  the  doctrine  contain^  in  it. 

The  defendant's  counsel  acknowledged  that  his  impression  was  to  the  same 
effect,  and  no  motion  was  afterwards  made. 

Comyn  for  the  plaintiff. 

Parke  for  the  defendant. 

8.  P.  Per  Lord  Eenyon  in  Doo  «.  Chippenden,  in  Abbott  on  Sbipping,  5th  editioUf  96 ;  an4 
linoe,  the  eaee  of  Daboia  r.  Ladert,  per  Lord  Ellenborough  in  Baldney  r.  Ritchie,  1  Stark.  K. 
P.  a  33S,  and  per  Abbott»  Ld.  C.  J.,  in  Stansfeld  9.  Levy,  3  Stark.  K.  P.  C.  8. 


DOBSON  V.  80THEBT  and  Others.— p.  90. 

In  a  polioy  of  insuranoe  on  premisei  of  a  certain  deeeription,  "  where  no  fire  ia  kept,  and  no 
hazardons  goods  are  deposited/'  these  words  mast  be  understood  of  the  ha^htai  use  of  fire 
and  deposit  of  hasardons  goods.  Where,  therefore,  the  loss  on  such  a  policy  happened  in 
eonseqnenoe  of  the  making  a  fire  and  bringing  a  tar-barrel  on  the  premises  for  the  purpose  of 
repairing  them,  it  was  held  that  the  insured  was  entitled  to  recorer. 

Assumpsit  upon  a  policy  of  insurance  against  fire,  against  the  defendants, 
three  of  the  directors  of  the  Beacon  Insurance  Company. 

The  policy  was  effected  upon  *'  a  bam,  situate  in  an  open  field,  timber  built 
and  tile,"  at  the  premium  of  1<.  6^.  per  1001, 

The  conditions  endorsed  upon  the  policy  required  the  insurer  to  deliver  to  the 
Company  a  description  of  the  property  to  be  insured,  and  provided  that  all  in- 
surances effected  on  property  falsely  described,  so  that  the  same  might  be  charged 
at  a  lower  rate  of  premium  than  would  otherwise  have  been  charged,  should  be 
void,  and  the  premiums  paid  forfeited  to  the  Company. 

The  rate  of  premium  paid  by  the  plaintiff  was  the  lowest  rate,  and  was  only 
payable  for  buildings  of  a  certain  description,  wherein  no  fire  is  kept,  and  no 
ha^rdous  goods  are  deposited.  There  were  other  articles  fixing  a  higher  rate 
of  premium  for  buildings  of  other  descriptions,  with  the  same  proviso  against 
hazardous  goods ;  and  a  proviso  that  "  if  buildings  of  any  description  insured 
with  the  company  shall,  at  any  time  after  such  insurance,  be  made  use  of  to 
stow  or  warehouse  any  hazardous  goods,''  without  leave  from  the  Company,  the 
policy  should  be  forfeited. 

The  premises  were  agricultural  buildings,  but  not  such  as  were  strictly  to  be 
described  as  a  bam ;  but  they  were  of  such  a  nature  that  they  would  have  been 
insured  by  the  Company  at  the  same  rate,  if  they  had  been  more  accurately  de- 
scribed. They  required  tarring ;  and  a  fire  was  consequently  lighted  in  the  inside, 
and  a  tar-barrel  was  brought  into  the  building,  for  the  purpose  of  performing  the 
necessary  operations.  In  the  absence  and  by  the  negligence  of  the  plaintiff's 
servant,  the  tar  boiled  over,  took  fire,  communicated  with  that  in  the  barrel,  and 
the  premises  were  burnt  down. 

F.  PoUock,  for  the  defendant,  contended,  that  the  pluntiff  could  not  recover; 
fiist,  because  the  premises  were  incorrectly  described  as  a  bam ;  secondly,  because 
the  lighting  a  fire  within  the  building  was  a  contravention  of  the  terms  of  the 
policy,  which  required  that  no  fire  should  be  kept  in  buildings  on  which  the  rate 
of  insurance  in  the  present  case  was  paid ;  thirdly^  that  the  tar-bartel  dttne  undisr 
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iho  desoription  of  haxardons  goods,  and  th^reforo,  tiiat  bringing  it  wi^un  tko 
premiflea  was  also  a  breach  of  the  coDditioDS  of  the  policy ;  and  that  all,  or  anj 
of  these  circumstances,  occasioned  a  forfeiture  of  the  insurance. 

Lord  Tenterden,  C.  J.,  said.  If  the  property  insured  has  not  been  correctly 
described,  the  defendants  certainly  are  not  Ixable;  but  I  do  not  think  there  is,  in 
this  case,  any  misdescription  which  will  discharge  them.  The  word  ''  bam"  is 
not  the  most  correct  description  of  the  premises ;  but  it  w;puld  give  the  Company 
substantial  information  of  their  nature :  there  would  be  no  difference  in  the  risk, 
and  the  insurance  would  have  been  at  the  same  rate,  whether  the  word  "  bam" 
or  a  more  correct  phrase,  had  been  used;  I  think,  therefore,  that  they  are  sub- 
stantially well  described.  Nor  do  I  think  that  the  other  circumstances  relied  on 
furnish  any  answer  to  the  action.  If  the  Company  intended  to  stipulate,  not 
merely  that  no  fire  should  habitually  be  kept  on  the  premises,  but  that  noDe 
should  ever  be  introduced  upon  them,  they  might  have  expressed  thena  selves  to 
that  effect ;  and  the  same  remark  applies  to  the  case  of  hazardous  goods  also. 
In  the  absence  of  any  such  stipulation,  I  think  that  the  condition  must  be  under- 
stood  as  forbidding  only  the  habitual  use  of  fire,  or  the  ordinary  deposit  of 
hazardous  goods,  not  their  occasional  introduction,  as  in  this  case,  for  a  t^mporarj 
purpose  connected  with  the  occupation  of  the  premises.  The  common  repairs  of 
a  building  necessarily  require  the  introduction  of  fire  upon  the  premises,  and  one 
of  the  great  objects  of  insuring,  is  security  against  the  negligence  of  servants 
and  workmen.  I  cannot,  therefore,  be  of  opinion  that  the  policy  in  this  case 
was  forfeited ;  and  certainly,  if  it  is  valid,  the  circumstance  that  the  fire  hap- 
pened through  the  negligence  of  the  plaintiff's  servant  furnishes  no  answer  to 
the  action,  (a)  Verdict  for  the  plaintiff. 

Scarlett,  A.  G-.,  Gumey,  and  Tomlinson,  for  the  plaintiff, 

F,  PdUock  and  Patieson,  for  the  defendants. 

(a)  Aiutin  v.  Drew^  Holt  K.  P.  C.  126,  S  Taunt.  439. 


LAWLER  V.  KERSHAW  and  Others.— p.  98. 

A  party  paying  a  deposit  on  iharos  in  a  trading  oompany,  and  aflenrards  signing  tht  deed  of 
partnerabip,  is  to  be  considered  as  a  partner  from  the  time  of  his  paying  the  deposit  Qnsre* 
if  the  mere  payment  of  the  deposit^  without  the  subsequent  signature  of  the  deed,  would 
make  him  a  partner? 

Assumpsit  for  goods  sold  and  delivered. 

The  defendants  were  shareholders  in  the  Devon  and  Cornwall  Mining  Com- 
pany, and  the  demand  was  for  stationary  furnished  to  their  office  in  LoDdon. 

At  a  meeting  held  on  the  7th  of  April,  1825,  at  which  two  of  the  defendants 
were  present,  it  was  agreed  to  establish  the  company,  and  all  the  defendants, 
except  one,  Barber,  were  named  directors.  Letters  were  sent  to  all  the  persons 
00  named  directors,  announcing  their  appointment;  and  on  the  16th  April, 
all  the  defendants,  including  Barber,  paid  an  instalment  upon  their  shares.  The 
deed  was  not  executed  by  the  defendants  till  afler  the  last  of  the  goods  supplied 
by  the  defendant  had  been  delivered ;  but  after  that  time.  Barber  and  all  the 
other  defendants  except  one,  who  was  otherwise  fixed,  signed  it. 

Part  of  the  goods  were  furnished  on  the  11th,  12th,  and  13th  of  April;  and 
the  rest  after  the  16th. 

The  Attorney/' General,  for  the  defendants,  contended,  that  they  were  entitled 
to  a  verdict,  there  being  no  evidence  to  fix  the  defendant  Barber  with  any  con- 
tract. No  person,  who  comes  into  a  partnership,  is  thereby  made  liable  for  ths 
debts  due  from  the  firm  before  he  joined  it ;  and  the  question,  therefore,  is,  when 
Barber  became  a  partner.  He  was  clearly  a  partner  from  the  time  he  signed  the 
deed;  but  then  all  the  goods  had  been  furnished,  and  he  was  no  partner  nntil 
tlien*     It  ia  true  that  he  had  paid  a  deposit  on  his  shares,  but  that  is  not  snffi- 
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cient.  A  man  can  only  be  liable  as  a  partner,  either  because  he  is  really  inte- 
rested as  sach,  or  because  he  holds  himself  out  as  such,  and  gives  the  firm  the 
credit  of  his  name.  The  payments  on  April  16th  were  not  of  public  notoriety, 
and  the  parties  making  them  could  not  be  liable,  therefore,  on  the  latter  ground; 
nor  could  they  on  the  former,  for  they  did  not,  by  those  payments,  acquire  any 
interest  in  the  property  or  adventures  of  the  company.  They  might,  perhaps, 
have  an  equitable  right  to  compel  any  of  the  adventurers,  who  tnen  held  the 
mineS)  to  convey  to  them  their  proportions  of  them ;  but  until  that  was  done, 
they  had  no  interest  in  them,  and  consequently  could  not,  till  then,  become  part- 
ners on  the  score  of  such  interest.  At  all  events  none  of  the  partners  can  be 
liable  for  the  goods  furnished  before  the  16th  of  April,  when  they  made  their 
ptjments. 

Lord  Tenterdsn,  C.  J.  There  appears  in  this  case  to  have  been  a  preliminary 
meeting,  attended  by  some  of  the  defendants,  where  all  the  defendants,  except 
Barber,  were  named  as  directors;  and  that  nomination  was  communicated  to  the 
parties  named.  They  cannot  be  liable  as  partners  for  demands  accruing  before 
the^  became  such,  and  they  cannot  be  rendered  partners  by  the  act  of  others :  the 
plaintiff,  therefore,  cannot  recover  against  them  for  anything  furnished  before 
they  assented  to  their  appointment.  There  is  no  evidence  of  any  such  assent 
before  the  16th;  but  on  that  day,  they  pay  their  deposits,  after  having  received 
notice  of  their  appointment ;  and  that  is  a  good  recognition  of  their  character, 
and  for  aU  goods  burnished  afler  that  time  they  must  be  liable,  unless  there  is  a 
deficiency  (^  evidence  against  Mr.  Barber,  who  stands  in  a  different  situation 
from  the  others.  He  was  not  a  director  at  any  time  during  the  supply  of  these 
goods ;  and  the  evidence  asainst  him  is  only  that  he  paid  his  deposit  on  the  16tk 
April,  and  that  at  a  period  after  all  the  goods  were  supplied,  he  signed  the  deed 
of  partnership.  A  question  has  been  raised,  whether  the  mere  payment  of  his 
instalment  is  sufficient  to  constitute  him  a  partner ;  but  I  think  I  am  not  called 
on  in  this  case  to  decide  that  point.  There  is  another  fact  here,  that  after  the 
payment  Mr.  Barber  executed  the  deed.  I  think  that  is  a  good  recognition  of 
his  former  payment  as  a  transaction  c<mnected  with  the  partnership,  and  shows 
that  in  making  it  he  considered  himself  as  becoming  a  partner ;  and,  consequently, 
taking  the  two  facts  together,  and  not  inquiring  what  might  have  been  the  effect 
of  the  payment  standing  singly,  that  Mr.  Barber,  in  this  case,  was  clearly  a  part- 
ner from  the  period  when  it  was  made. 

Verdict  for  the  plaintiff  for  the  goods  supplied  after  the  16th. 

Gume^  and  ChiUy  for  the  plaintifil 

ScaH^  A.  Q.|  OampbeU^  F.  FoOocbj  PaUemmy  and  Ferring,  for  different 
defendants. 


LEVY  V.  BAKEE,— p.  106. 

This  was  an  action  for  goods  sold  and  delivered,  and  money  lent :  and  it  was 
proved  that  at  the  time  of  the  transactions  the  defendant  was  manifestly  insane ; 
ind  ample  evidence  was  given  of  firaudulent  advantage  taken  by  the  plaintiff. 
BssT,  C.  J.,  after  argument  on  the  admissibility  of  the  defence,  left  it  to  the  jury 
to  say  whether  the  j^ntiff,  at  the  time  he  dealt  with  the  defendant,  knew  of  his 
insanity;  if  he  did,  it  was  a  gross  fraud,  and  the  jury  oujprht  to  find  for  the  de- 
fendant The  jury  found  for  the  defendant. 

WUde,  Seijt.,  and  Stevens,  for  the  plaintiff. 

Meraoether,  Seijt.,  Coleridge,  and  FoUeU^  for  the  defendant 
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HIGHFIELD  v.  PEAB^E.^  109. 

An  eiuniDed  copy  of  »  depoaiUon  in  CbanMiy  ii  admiMible  in  evidenee,  for  tke  puiif  on  of 
oontndioting  the  testimony  of  the  Bame  pezBon  when  prodnoed  nfterwmrds  as  wftneis. 

This  was  an  iasne  directed  hy  the  Master  of  the  Bolls,  to  tiy  the  Talidiif  of  a 
supposed  deed  of  gift  from  one  Joseph  Ward,  deceased,  to  the  plaiiiiiff,  of  an 
estate  called  Bowers.  The  defence  relied  on  was,  that  the  deed  was  a  forgery 
hj  the  plaintiff. 

The  plaintiff's  brother  was  called  to  prove  the  execution  of  the  deed  bj  Ward, 
and  minutely  cross-examined  as  to  the  circumstaooes  attending  the  exeeatioD ; 
he  had  previously,  in  his  deposition  in  Chancery,  given  a  different  account  of 
those  circumstances. 

Campbeil,  in  order  to  contradict  the  witness,  proposed  to  read  «n  office  copy 
of  the  deposition,  which  had  also  been  examined  with  the  original  deposition. 
The  deposition  had  been  read  before  the  Master  of  the  Bolls  from  another  office 
copy. 

TaufUon  objected  that  the  copy  could  not  be  received.  In  Rees  d.  Howell  r. 
Bowen,  1  M.  &  Y.  388,  where  Oarrow,  R,  had  received  a  copy  of  an  ai&daTit, 
made  for  the  purpose  of  obtaining  an  injunction,  the  Court  d  Exehequer  heM 
that  the  evidence  had  been  improperly  admitted,  and  ordered  a  nonsuit  to  be 
entered ;  and  distinguished  the  case  from  that  of  Hennell  v.  Lyon,  1  B.  &  A. 
182,  and  Ewer  v.  Ambrose,  4  B.  &  C.  25,  where  co|»es  of  aiwwert  had  been 
admitted ;  saying,  that  those  cases  had  gone  to  the  extremity  of  the  law,  and 
they  could  not  carry  them  any  further;  and  that  as  they  did  not  in  terms  a^y 
to  affidavit^  they  would  not  extend  them  to  that  case. 

Campbell  and  RutseUj  Serjt.,  answered,  that  the  decision  in  Rees  v,  Bowen 
proceeded  on  the  particular  circumstances  of  the  case;  that  there  Vas  some  doubt 
as  to  the  identity  of  the  party,  and  whether  the  affidavit  had  ever  been  used ; 
and  that  HuUock,  B.,  intimated  that  an  affidavit,  which  had  been  used,  would 
stand  on  the  same  footing  as  an  answer,  and  conseque'htly  that  the  case  was  not 
an  authority  in  the  present  instance ;  and  that  the  general  rule  was  clear,  that 
an  examined  copy  of  an  answer  or  deposition  in  Chancery  was  admissible  for  all 
purposcii,  except  on  an  indictment  for  perjury  committed  in  them. 

Taunton  said,  that  there  was  here  also  want  of  strict  proof  that  the  depositioii 
had  been  used ;  for  the  deposition  read  was  from  another  office  copy,  and  tbeit 
was  no  proof  that  the  two  copies  coincided. 

LiTTLEDALE,  J.  There  seems  to  be  some  doubt  as  to  the  preoise  statemeot 
of  what  passed  in  the  Court  of  Exchequer,(a)  (the  report  was  not  in  Ooort), 
and,  if  the  question  is  not  concluded  by  that  case,  I  am  of  opinion  that  the  evi- 
dence is  sufficient.  I  think  that  it  would  be  so  in  any  case,  and  it  is  more 
decidedly  so  here ;  for  there  is  a  case  in  Burrow  (Denn  d.  Lucas  v.  Fnlford,  2 
Burr.  1179),  where  it  was  held  that  in  the  same  Court,  and  same  cause,  an  office 
copy  is  sufficient ;  and  this  being  an  issue  out  of  tho  Court  of  Chancery,  nuj 
be  considered  as  a  proceeding  in  that  Court,  and  therefore  the  office  copy  would 
probably  be  evidence  enough.  In  this  case,  however,  it  is  an  examined  eopj 
^<)-  Verdict  for  the  defeudaDt. 

Taunton  and  R,  V.  Richards  for  the  plaintiff. 

Campbell  and  RuistM,  Serjt.,  for  the  defendant 

A  new  trial  was  afterwards  moved  for  befiire  the  Master  of  the  Rolls,  on  the 
merits,  and  refused;  but  no  question  was  made  as  to  the  admission  of  the  evi- 
dence above  stated. 

^^mJ^[.f':^}'^  th»t  OMe  questioned  the  anthority  of  Hennel  e.  Lyon,  end  adrerted  to  thf 
■ay  opiniorhn.  u*^,  uI°*J*®  P"***'  **>''  *^*  »lBd»Tit  had  been  need,  Imt  without  Mprttriii^ 
•^en  if  the  eftLlu  u*^  v"***  ***•  qneetion.  Graham,  B.,  thooght  the  eridenee  ininficieD^ 
•aUrely  on  thTmuL  !?  ?!!!"  "^'^  Alexander,  C.  B.,  was  absent,  and  Hniloek,  B,  deeide4 
«•  ground  that  the  amdarit  did  not  appear  to  hare  b««nied. 


112]  1  Moody  ^  Malkin.  485 


HOLDER  V.  COATES,  Gent.,  One,  &c.— p.  112. 

If  a  tree  grows  near  the  oonfines  of  the  land  of  two  parties,  so  that  the  roots  extend  into  the 
foil  of  each,  the  property  in  the  tree  belongs  to  the  owner  of  that  land  in  which  the  tree  was 

first  sown  or  planted. 

• 

Trbspass  for  cuttiDg  a  tree  of  the  pbuntiffl 

The  pluntiff's  land,  and  that  of  the  defendant,  adjoined  each  other,  the 
plaintiff's  land  being  rather  the  higher,  and  the  separation  between  the  two 
beiag  bj  a  hedee  belonging  to  the  plaintiff,  and  standing  at  the  extremity  of 
his  ground,  on  the  bank  or  declivity  descending  to  that  of  the  defendant.  The 
truak  of  the  tree  stood  in  the  defendant's  land,  but  some  of  the  lateral  or  spur 
roots  grew  into  the  land  of  both  parties;  and  evidence  was  given  on  the  part  of 
the  plaintiff  to  show  that  there  was  no  tap  root,  and  that  all  the  principal  roots, 
from  which  the  tree  derived  its  main  nourishment,  were  those  which  grew  into 
the  plaintiff's  land.  The  defendant,  on  the  other  hand,  gave  evidence  that  there 
was  a  tap  root,  growing  entirely  in  his  land,  and  that  the  spur  roots  grew  alike 
in  the  knds  of  both  parties. 

On  the  part  of  the  defendant  it  was  contended  that,  upon  the  evidence,  the 
tree  must  be  taken  as  belonging  entirely  to  his  land ;  but  that,  at  all  events,  it 
derived  part  of  its  nourishment  from  his  land,  and  that  the  plaintiff  and  defend- 
ant in  that  case  would  be  tenants  in  common  of  the  tree,  according  to  the  rule 
in  the  case  of  Waterman  v.  Soper,  1  Lord  Raym.  737  ;(a)  and  in  that  case  the 
action  of  trespass  could  not  be  supported. 

LiTTLEBALS,  J.  There  is  another  case  on  that  subject  (Masters  v.  Pollie,  2 
Roll.  Rep.  141),  in  which  it  was  considered  that,  if  a  (a«e  erows  in  A.'s  close, 
thongh  the  roots  ^w  in  B.'s,  yet  the  body  of  the  tree  being  in  A.'s  soil,  the 
tree  belongs  to  him.  I  remember,  when  I  read  those  cases,  I  was  of  opinion 
that  the  doctrine  in  the  case  of  Masters  v.  Pollie  was  preferable  to  that  in  Wa- 
terman V.  Soper;  and  I  still  think  so.  However,  if  the  question  becomes 
material,  I  will  give  you  leave,  on  the  authority  of  that  case,  to  move  to  enter 
a  nonsuit. 

His  lordship,  in  summing  up  to  the  jury,  said,  that  with  respect  to  any  ques- 
tion which  had  been  raised  as  to  the  proportion  of  nourishment  derived  by  the 
tree  from  the  soil  of  the  plaintiff  and  defendant,  he  did  not  see  on  what  grounds 
the  jury  could  find  for  either  party;  but  that  the  safest  criterion  for  them  would 
be,  to  consider  whether,  from  the  evidence  given  as  to  the  situation  of  the  trunk 
of  the  tree  above  the  soil,  and  of  the  roots  within  it,  they  could  ascertain  where 
the  tree  was  first  sown  or  planted;  if  they  thought  it  was  first  set  in  the  land 
of  the  plaintiff,  they  would  find  a  verdict  for  him;  for  the  defendant,  if  the  tree 
had  originally  been  set  in  his.  If  they  could  form  no  opinion  on  this  subject, 
he  would  afterwards  give  them  his  direction  on  the  questions  which  they  would 
then  have  to  consider. 

The  jury  saying  that  they  could  not  tell  in  whose  ground  the  tree  first  grew, 
a  verdict  for  the  defendant  was  taken  by  consent,  on  terms  agreed  on  between 
the  parties. 

RutieUy  Serjt.,  and  Whitcombey  for  the  plaintiff. 

Campbell  taid  Ludlow,  Serjt.,  for  the  defendant. 

(a)  See  also  2  Roll.  Rep.  255,  an  anonymons  ease  to  the  same  effect 
The  same  difliculty  and  conflict  of  opinions  has  existed  ^so  in  the  oiyil  law  on  this  subject. 
In  Dig.  lib.  xlrii.  7,  6,  2,  we  find,  "  Si  radioibns  ricini  arbor  aletar,  tamen  ejns  est^  in  oigus 
fando  origo  c\jns  faerit;"  a  passage  with  some  inaocuraoy  in  the  wording  of  the  first  part  of  the 
lentence,  bat  which  clearly  corresponds  with  the  doctrine  held  by  Littledale,  J. 

On  the  other  hand,  in  the  Instit  lib.  ii.  1,  31,  we  find,  '*  Si  ricini  arbor  ita  terram  Titii  pros- 
Mrit,  at  in  ejns  fandnm  radices  egerit»  Titii  effici  arborem  dicimos :  ratio  enim  non  permittit,  at 
alterias  arbor  tue  intelligatar,  qnam  oi^iis  in  fundam  radices  egerit  Et  ideo  prope  confiniam 
arbor  postta,  si  etiam  in  ricini  fundam  radioes  egerit,  communis  fit"  And  there  is  another 
passage  to  the  same  effect,  and  nearly  in  the  same  words,  in  Dig.  lib.  zli.  1,  7, 13.  And  the 
commentators  on  Iheso  different  passages  "appear  also  to  disagree  on  the  question.  In  the  new 
Code  Ciril  of  Fnmce,  the  diffloolty  has  been  aroided  by  a  minute  and  oarefal  legislation ;  the 
boondary  hedges,  and  the  trees  in  them  are  declared  (Art  670,  673)  to  be  eommon  properly, 
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«'»»toSf«iM  *  ezMpt  !a  oartoin  euat ;  the  pimnting  of  other  traee  within  eertain  dtrtancai  of  Om 
hedge  if  forbidden  {hj  Art  071),  nnd  if  aoj  are  planted  within  theae  distaneaa,  the  ooevpur  of 
the  adjoining  land  has  the  right  of  haring  them  remored,  and  alao  of  entting  the  loote  of  treei 
growing  into  hii  land  (by  Art.  672).  It  ia  OTident,  therefore,  that  in  the  few  easea  when  th« 
qnettion  can  now  ariee  the  role  wonld  be  rabetantiallr  the  aame  with  that  adonCed  in  the  nia. 
eipal  ease,  by  LitUedale,  J.  ---,•««  i— • 


SITTINGS  AFTER  MICHAELMAS  TERM,  IN  K.  B. 

8  Gbo.  IV.— 1827. 


HOPPER  V.  SMITH.— p.  115. 


Tha  eovnael  for  the  plaintiff  has  a  right  on  the  eanie  being  ealled  on  to  hnye  n  witBMi  caOtl 

on  hia  rabpoBna  without  rwearing  the  jnx7. 


MEAGOE  V.  8IMM0NS.-1).  121. 

[8.  C.  3  Cair.  k  P.  76.    14  B.  C.  L.  Bepoita.] 

U  ia  naviooa  for  the  diaeounter  of  a  bill  to  engage  with  the  holder  thnt  he  ahall  pay  to  tfie  ageot 
proovring  the  dieeoont  a  premiam,  though  he  himself  retains  miIj  the  legal  diaeonat 

This  wu  an  aodon  by  the  endorsee,  against  the  acceptor  of  a  bill  of  exditxue 
for  1000^. 

The  defence  was  that  the  bill  had  been  nBnriooslj  disconnted  by  the  pkiDtiff 
through  the  agency  of  one  Coatee.  It  was  clear  on  the  fiicts,  that  Coates,  who 
had  procured  the  discount  for  Be  Lisle,  the  payee  of  the  bill,  had  withheld  from 
him  100/.,  by  way  of  premium  for  procuring  the  discount.  But  it  was  doabt- 
fill  whether  the  plaintiff  had  retained  any  part  of  this  sum,  or  whether  he  wu 
cognisant  of  the  agreement  between  Coates  and  Be  Lisle,  that  anything  bejond 
legal  discount  should  be  retained ;  the  defendant  endeavouring  to  make  out  that 
he  was  the  agent  and  friend  of  the  plaintiff;  the  plaintiff  contending  that  he 
was  the  agent  of  Be  Lisle  only. 

Lord  Tkntxrdkn,  C.  J.,  in  summing  up  to  the  jury,  said :  I  give  my  opinioa 
in  point  of  law  most  distinctly ;  that  if  the  plaintiff  caused  this  transaction  to 
pass  through  the  hands  of  Coates,  in  order  that  he  might  receive  from  Be  Liale 
the  premium  over  and  above  the  regular  discount,  there  is  usury,  and  the  plain- 
tiff cannot  recover,  though  he  himself  retained  nothing  beyond  the  Ic^  dis- 
count. If  he  has  engaged  beyond  the  regular  discount  to  himself,  for  Gottes's 
benefit,  that  he  should  receive  this  payment,  then  the  transaction  is  unlawfoli 
and  your  verdict  must  be  for  the  defendant.  Verdict  for  the  plaintiff. 

Gumey  and  J,  J^irke  for  the  plaintiff. 

ScarUtif  A.  O.,  Ckitty^  and  /.  KeBy,  for  the  defendant. 

(«)  See  the  easea  eoUeeted  in  Chitty  on  Bilb,  Tth  edition,  pp.  78,  79. 


WHITMORE  v.  BANTOCK.— i>.  122. 


Ia  an  aotien  whioh  had  been  eet  down  for  (rial  ia  the  term  aa  nndefended,  and  postponed  ea 
the  eondiUoa  of  giT«ag  Jadgnent  of  the  term,  a  plea  pais  darrein  oonannanee  of  the  defead- 
•Bt*ebankf«pte7  ud  eerttieate  (the  oertifieate  baring  baea  obtained  ainee  the  tm)  i* 
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WHEELER  V.  COLLIEB.-,-p.  128. 

On  the  sale  of  an  estate  by'aucUon,  the  name  of  the  owner  did  not  appear  In  t^e  particnlan  or 
conditions  of  sale,  and  the  agreement  signed  bj  the  purchaser  did  not  menUon  the  ownevli 
name,  and  was  not  signed  either  bj  him  or.  the  auctioneer :  semble,  that  the  seller  cannot 

.    maintain  an  action  for  the  non-rcompletipn  of  the  contract. 

If  the  owner  of  an  estate  put  up  for  sale  by  iuqtion  employ  a. person  to  bid  for  him,  the  sale  tt 
Toid,  although  only  one  such  person  be  employed,  and  although  he  ia  only  to  bid  up  to'ia 
certain  sum,  unless  it  is  announced  at  the  time  that  there  is  a  person  bidding  for  the  owner. 

This  was  an  action  of  assumpsit  to  recover  damages  for  tlie  non-completion 
of  a  contract  to  purchase  a  public-house,  alleged  'Uo  haye  been  sold  d j  tfie 
plaintiff  by  public  auction,  by  Messrs.  WsJters  &  Co.,  his  agents,  at  which  auo- 
tion  the  defendant  became  ^nd  was  the  highest  bidder  and  purchaser  according 
to  the  conditions  of  sale." 

i  The  defendant  was  the  highest  bidder  at  the  auction  for  the  sum  of  1610/.  \ 
and  the  printed  conditions  of  sale  were  put  in,  with  an  agreement  on  the  back; 
signed  by  the  defendant  at  the  auction,  of  which  the  following  is  a  copy : — 

'^  I  do  hereby  acknowledge  to  have  this  day  bought  by  public  auction  of  Messrs. 
Walters  &  Co.,  as  agents  to  Mr.  ,  the  leasehold  estate  comprised  in  this 

particular,  for  the  sum  of  sixteen  hundred  and  ten  pounds,  and  have  paid  the 
sum  of  as  a  deposit  in  part  thereof;  and  do  hereby  agree  to  abide  and 

conform  to  all  the  Conditions  of  sale,  as  printed  in  this^paracuiar.  Dated  Jufy 
13, 1826. 

^^  The  goods,  fixtures,  and  stock  in  trade,  to  be  taken  by  valuation." 

The  printed  conditions  stated  the  sale  to  be  by  Walters  k  Co.,  as  auctioneers, 
without  mentibhihg  the  name  of  the  plaintiff;  nor  did  ihe  agreement  signed  by 
the  defendant,  contain  it,  and  nb  deposit  waB  paid.  It  did  not  Uppear  that  the 
plaintiff's  name  was  communicated  as  vendor,  until  demand  was  made  on  the 
defendant  for  the  completion  of  the  sale.  Walters  did  not  sign.  One  of  the 
conditions  was,  that  the  purchaser  should  pay  a  deposit,  and  sign  an  agreement 
immediately,  to  pay  the  remainder  within  a  certain  time. 

It  was  objected  bv  the  Attorney-General,  for  the  defendant,  that  the  plaintiff 
must  be  nonsuited,  masmuch  as  there  was  nothing  whatever  to  bind  him  as  i 
party  to  the  contract,  and  by  which  the  defendant  could  call  upon  him  to  sell. 

Camphellf  contrA.  The  agreement  is  signi^d  by  the  defeUdant,  and  that  is 
sufficient  within  the  statute  of  frauds;  and  the  practice  a.t  auctions  is  for  the 
vendor  only  to  sign. 

Lord  Tenterden,  C.  J.  The  question  is  of  very  great  importance.  The 
declaration  alleges  the  consideration  to  be  the  sale  by  the  plaintiff;  but  nothing 
at  all  appears  to  bind  him ;  his  name  is  not  mentioned  in  the  conditions,  nor  in 
the  agreement.  What  a  court  of  equity  would  do  in  this  case,  I  cannot  possibly 
say ;  it  was  the  duty  of  the  atictioneer  to  sign,  and  I  have  often  had  occasion  to 
lan^ent  they  do  qot  do  so. 

His  Lordship  then  asked  Campbell,  Whether,  if  he  decided  the  point,  he  would 
carry  the  cause  forward  on  a  bill  of  exceptions ;  and  on  CampbelFs  declining  to 
do  so,  said  that  the  cause  must  proceed. 

It  was  then  pror?ed  for  the  defence,  that  there  were  only  two  other  bidders  at 
the  auction ;  an^  that  both  these  were  authorized  by  Walters  &  Co.  to  bid  nip  to 
the  sum  of  1600^.  ^o  communication  was  made  to  the  public  of  there  being 
any  puffer,  nor  of  there  being  any  reserve.  Both  made  several  biddings.  And 
it  was  urged  by  the  Attomey-Oenend,  that  this  was  such  a  fraud  as  to  vitiate 
the  sale. 

Campbell  contended,  that  the  persons  employed  being  authorized  to  bid  up  to 
&  certain  sum  only,  could  not  be  considered  as  general  puffers ;  and  the  legisln- 
ture(a)  had  expressly  sanctioned  such  a  bidding  by  one  person,  and  that  inas- 
much as  the  limit  was  the  same,  there  being  two  could  make  no  difference. 

Lord  TsNTEBDEN;  C.  J.    I  am  clearly  of  opinion  that  this  sale  Is  void  in 

in)  42  a.  8,  0.  93, 1.  L 
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point  of  law.  I  am  not  called  on  to  decide  tbe  case  of  one  person  onlj  l>eiDg 
employed  to  bid;  here  are  two,  and  it  certainly  makes  a  material  difference, 
:irhetlier  a  person  wishing  to  purchase  sees  one  or  two  persons  bidding  against 
him.  But  that  I  may  not  be  understood  to  decide  this  case  on  that  ground,  I 
will  add  that  the  strong  inclination  of  my  opinion  is,  that  if  only  one  person  be 
employed  to  bid,  with  a  view  to  save  the  auction  duty,  the  sale  is  Toid,  milesi 
it  be  announced  that  there  is  a  person  bidding  for  the  owner ;  the  act  itself  is 
fraudulent.  The  statute  alluded  to  was  made  for  a  different  purpose,  with  a 
view  to  the  duty  only,  and  cannot  be  made  to  sanction  what  is  in  itself  frauda- 
lent.     The  plaintiff  must  be  called.  Nonsuit 

Campbell  and  Patteaon  for  the  plaintiff. 

JScarlettf  A,  G.,  and  HiUchinmm,  for  the  defendant. 

Bt9  the  former  oasei  on  this  qaeition,  coUeoled  in  Sngd.  Vend.  p.  21,  and  Crowdor  e.  AmtiB, 
8  Bing.  867. 


ASBTON  V.  L0NGE8.— p.  127. 

In  an  a^on  on  a  bill  of  exohange,  aceepfted  for  the  aeeommodation  of  the  drawer,  who  lui 
become  bankrapt  and  obtained  hia  eertifleale,  the  letter  ii  a  competent  witneai  for  thi 
acceptor. 

Endorsee  against  acceptor  of  a  bill  of  exchange. 

The  bill  was  accepted  for  the  accommodation  of  Potter  the  drawer,  who  had 
become  bankrupt  and  obtained  his  certificate,  and  had  released  his  assignees. 

Potter  was  called  as  a  witness  for  the  defendant,  to  prove  that  the  bill  had 
been  usuriously  discounted. 

Gumey  objected  that  he  was  incompetent^  as  being  liable  oyer  to  the  de- 
fendant. 

Lord  Tbntebpbn,  C.  J.  The  statute  6  0.  4,  c.  16,  §  52,  enables  the  de- 
fendant to  prove  under  the  commission  as  soon  as  he  has  paid ;  the  witness  is, 
therefore^  mscharsed.    I  think  him  competent.  Verdict  for  the  plaintiff. 

Gumey  and  Triuigtr  for  the  plaintiff. 

ScarleU,  A.  G.^  for  tbe  defendant. 


TODD  V.  HOGMJART.— p.  128. 

Ta  an  action  to  recorer  the  deposit  on  the  nurehaae  of  an  estate  on  the  ground  of  a  defect  is  thi 
Tender's  title,  specified  on  rescinding  tne  contract,  no  objecUon  can  be  insisted  on  at  the 
trial  which  wm  not  stated  m  a  reason  for  reAtsing  to  eomplete  the  eontrac^  if  it  be  of  ndi » 
nntore  that  it  migbt»  if  then  stated,  hare  been  remored. 

Tins  was  an  action  agiunst  an  auctioneer  to  recover  the  deposit  paid  bj  the 
plaintiff,  on  the  purchase,  by  auction,  of  certain  life  and  reversionary  interest  is 
stock  in  the  public  funds. 

An  abstract  of  title  bad  been  furnished  to  the  plaintiff,  who  had  taken  counsel's 
opinion,  in  which  a  particular  objection  was  specified,  and  no  others  were  men- 
tioned by  the  attorney  for  the  plaintiff  on  his  communicating  this  opinion  as  the 
ground  for  refusal  to  complete  the  purchase. 

The  defendant  took  other  counsers  opinion  that  the  title  was  good,  and  com- 
municated this  to  the  pUintiff 's  attorney,  and  proposed  a  meeting  to  examine 

and  compare  the  deeds  with  the  abstract :  and  on  refusal,  claimed  the  deposit  as 
forfeited.  .  ^  ;  i™ 

The  abstract  stated  a  deed  as  executed  by  the  assignee  of  a  bankrupt  who  hid 
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been  previQiuly  interested  in  the  property;  in  faot,  the  d^  was  not  executed, 
but  it  was  proved  that  the  assignee  wi^  ready  to  execute  it. 

It  was  agreed  before  the  trial  that  the  verdict  should  be  taken,  subject  to  a 
special  case. 

Gum^  for  the  plaintiff,  ursed  the  deficiency  of  this  deed  as  another  objec- 
tion, besides  that  specified  in  the  opinion  at  the  time  the  contract  was  rescinded; 
and  proposed  that  this  objection  should  be  stated  as  part  of  the  case. 

Lord  Tentebdxn,  C.  J.  I  am  clearly  of  opinion  that  you  cannot  rely  upon 
that  objection,  now;  if  it  had  been  urged  at  the  time,  it  miffht  have  been  sup- 
plied.    The  case  must  be  confined  to  the  objection  then  specified. 

Verdict  for  the  plaintiff,  sal^ect  to  the  case  which  is  sUU  pending. 

Grumey  and  Oohman  for  the  plaintiff. 

CamjoMl  and  Chitty  for  the  defendant. 


TOOSEY,  Administratrix  of  TOOSEY,  v.  WILLIAMS.— p.  129. 

Where  the.  praetiee  of.  the  defendant's  eonnting-boiue  was  that  the  clerk,  after  copying  a  letter 
into  the  letter-book,  returned  it  to. the  defendant  to  leal,  and, that  he  or  another  clerk  carried 
all  letters  to  the  post-ofBce,  bat  there  was  no  particular  place  of  deposit  in  the  office  for  such 
letters,  and  neither  of  the  clerks  had  any  recollection  of  t^e  particular  letter  offered  in 
evldende,  though  they  swore  that  they  uniformly  carried  iJl  letters  giren  them  to  cany: 
Held,  that  the  entry  in  the  clerk's  writing  in  the  letter-book  of  a  lettelr  to  the  plaintiff  could 
not  be  read  as  proof  of  such  letter  haying  been  sent  to  the  plaintiff. 

Assumpsit  for  money  had  and  received  to  the  use  of  the  intestate. 

To  prove  that,  a  letter  called  for  under  a  notice  to  produce,  had  been  sent  to 
the  intestate  in  India,  from  London,  where  the  defendant  resided  and  acted  as 
the  intestate's  agent,  a  clerk  in  the  defendant's  office  was  called,  ^nd  produced 
a  letter-book,  in  which  the  letter  was  copied  in  his  handwriting;  and  he  stated 
the  practice  in  the  defendant's  office  to  have  been  for  him  to  copy  into  the  letter- 
book  all  letters  for  India;  that  when  copied,  they  were  given  to  the  defendiuxt 
to  seal,  and  afterwards  carried  either  by  the  witness,  or  another  clerk,  to  the 
lett^K^ce  at  the  India  House;  but  that  there  was  no  particular  place  of  depo- 
iit  in  the  office  for  the  letters  that  were  to  be  carried.  Both  the  clerks  swore 
they  always  carried  the  letters  given  them  for  that  p^rpqse;  but  neither  had 
anj  recollection  of  this  particular  letter. 

The  AUomey-Generql  for  the  plaintiff  objected  to  the  reception  of  the  letter; 
and  he  argued,  that  it  would  be  open  to  the  fraud  of  the  defendant's  manufac- 
turing evidence  for  himself,  and  afterwards  withholding  the  letter.  There  was 
nothing  to  show  that  the  letters  copied  into  the  book  by  the  clerk  had  been 
returned  to  him  by  the  defendant,  and  carried  to  the  East  India  post-office.  In 
public  offices  a  course  of  business  like  this  might  be  sufficient;  but  so  loose  a 
practice  ought  not  to  be  sanctioned  in  private  counting-houses. 

CampheUy  contrd.  It  is  in  every  day's  practice  to  receive  evidence  of  this 
sort  in  the  case  of  private  counting-houses ;  both  clerks  swore  to  carrying  the 
letters,  and  there  is  nothing  whence  to  infer  any  fraud,  or  deviation  from  the 
practice. 

Lord  Tentebdzn,  0.  J.  I  have  great  reluctance  to  refuse  this  evidence ;  but 
am  bound  to  do  it.  The  practice  here  differs  from  that  in  most  counting-houses; 
if  the  duty  of  the  clerk  had  been  to  see  the  letters  he  copied,  carried  to  the  post- 
office,  it  might  have  done ;  but  here  there  is  something  else  to  be  done  after- 
wards, and  that  by  the  defendant.  There  is  not  enough  shown  to  render  the 
letter  admissible.  Verdict  for  the  plaintiff. (a) 

Scarlett,  A.  G*.,  Reader ,  and  AshmoaVj  for  the  plaintiff. 

Campbell  and  Crowder  for  the  defendant. 

(a)Hagedom  v.  Beid,  8  Camp.  879.    Hetherington  v.  Kemp,  4  Camp.  198. 

Vol.  XaII.— 62  P 
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GOWIE  and  Another,  Awignaes  of  KOBINSOX,  v.  HAfiRlS  and  Anotliei.— 

p.  141. 

Whare  a  peUtioning  eraditor'i  debt  uriiOB  on  a  not«  endoned,  or  a  bill  aeoeptad,  byfho  baajmipty 
•Tidenee  miut  1^  giTon  that  the  eDdonement  or  aoeeptanoe  mt  prior  to  the  aet  of  beak- 
mpto^ :  the  mere  prodaetion  of  the  instrament,  bearing  an  earlier  date,  ie  ininffident. 

On  a  oommiMion  iisuing  on  May  the  14th,  a  dealing  on  Mareh  the  14th  ia  ralid,  aa  "more  than 
two  calendar  months*'  before  the  iuuing  of  the  oOmttlaaion. 

A  pawnbroker  reoeiTod  a  parcel  of  goods  on  one  day,  and  on  that  and  a^TeMl  rabaeqaant  daji 
ha  adranoed  anms  of  money,  each  not  ezoeeding  lOL,  aa  on  different  parte  of  the  pareel,  and 
reeeired  pawnbroker's  interest  of  three-pence  in  the  pound  per  month  on  thoae  snnu: 
Held,  that  it  was  a  question  for  the  Jury  whether  flils  really  were  one  transaetion,  and  a  mers 
oontriTance  for  obtiinlng  the  higher  intareit  on  the  wholto  anm.  In  whieh  oAaa  it  Is  yoM,  or 
whether  the  adranees  were  really  distinot. 


GRIFFITHS  9.  FRANKLIN  and  FIESTALL,  Executor  and  Exocatrix  of 

FDESTALL.— p.  146. 

In  aaanmpsit  against  lereral  defendanta,  as  executors,  with  plea  of  ne  nnqnes  azaenon,  Ike 
niaintiff  may  hare  a^'erdiot  against  the  real  exeoiitbr  on  &e  eotthfa  laying  the  pfomiMi  "^ 
(he  testator,  and  the  other  defendants  most  be  disoh4rged. 

This  was  an  action  of  i^ssnmpsit.  The  first  set  of  ootants  laid  the  prooiieB 
as  made  by  the  testator,  the  second  as  made  by  the  defendants,  as  executor  and 
executrix.  Pleas,  first,  by  both  defendants,  the  general  issue;  second,  by  both, 
ne  unqnes  executor  and  executrix,  and  issue  thereon. 

It  was  attempted  to  charge  the  defendants  as  executors  de  son  tort;  hot  on 
the  probate  of  the  will  being  put  in,  it  appeared  that  -FHtnklin  was  executor, 
find  Fiestall  residuary  legatee :  whereupon  a  verdict  was  claimed  for  both  defend- 
ants, or  that  the  plaintiff  should  be  nonsuited,  on  ihe  general  rule,  'that  If  a^e 
defendant  be  discharged  in  assumpsit,  the  other  must  be  so  ako. 

Oaselee,  J.  I  dink  the  plaintiff  may,  notwithstanding,  have  a  T^dict 
Ugainst  Franklin,  on  those  counts,  which  lay  thie  promises  by  the  testator.  Ilw 
contract  in  each  of  those  counts  is  alleged  to  have  been  made  with  the  testsUfr, 
)md  it  is  proved  as  laid ;  the  principle,  therefore,  does  not  apply,  and  thete  Ss 
no  inconsistency  on  a  plea  which  does  not  put  the  contract  in  issue,  biit  oi^ 
goes  to  the  personal  discharge  of  one  of  the  parties,  in  finding  against  one,  sad 
for  the  other.  There  may  be  a  verdict  for  the  plaintiff  agtSnst  Franklih,  di 
those  counts  which  lay  the  promises  by  the  testator;  but  the  plaintiff  must  fail 
On  the  others.  Verdict  for  the  defendants  on  the  merit5.(a) 

AdamSf  Seijt.,  and  Mffler,  for  the  plaintiff. 

Wilde,  Serjt.,  for  the  defendants. 

(a)  1  Baon.  S07,«. 


SETTINQS  AFTER  HILARY  TBRM,  IN  K.  B. 

6  Geo.  TV.  1828. 


DOE  dem.  MACLEOD  r.  EAST  LONDON  WATERWORKS  COMPANY 

—p.  149. 

If  a  deed  be  produced,  purporting  to  bind  a  trading  compaoT,  proof  that  the  pefvoD  ezeeovif 
it  was  their  general  law  agent  is  primA  faeie  Buffloient»  wiUiont  showing  that  he  ru  M"^ 
rised  to  execute  the  particular  deed. 
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Ejectment. — ^The  plaintiiOr  tendered  in  evidence  a  contract  entered  into  by 
deed,  signed  by  Pickering,  the  chief  cleik  and  solicitor  of  the  company,  pur- 
porting to  be  an  agreement  on  their  behalf  for  the  purchase  of  the  interest  of 
the  lessor  of  the  plaintiff.  The  deed  recited,  that  the  company  held  under  a 
person  through  whom  the  lessor  of  the  plaintiff  claimed  title  to  the  premiseB| 
and  was  tendered  in  evidence  to  prove  that  fact. 

Bir  James  Scarlett  objected  to  the  reading  of  this  agreement,  without  proof 
of  the  authority  of  Pickering  to  sign  such  a  deed  for  the  company.  An  attorney 
has  no  right,  without  express  authority,  to  sign  deeds  for  his  principal. 

Campbell.  That  rule  only  applies  to  the  attorney  in  a  suit,  or  for  a  special 
ftnrpose ;  but  here  the  agreement  is  signed  by  the  general  law  agent  for  the 
defendants.  It  is,  therefore,  at  least  good  prim&  facie  evidence  against  them, 
especially  as  the  object  is  not  to  enforce  the  died,  but  merely  to  show  the  rela- 
tion which  the  parties  acknowledged  with  respect  to  each  other. 

Lord  Tenterden,  G.  J.  I  do  not  think  it  makes  much  difference,  whether 
the  object  be  to  enforce  the  particular  deed,  or  in  any  other  way  to  bind  the 
eompany  by  its  contents;  I  am  of  opinion,  however,  that  it  may  be  read.  Con- 
sidering the  situation  which  Pickering  held,  it  is  reasonable  evidence ;  if  he 
exceeded  his  authority,  the  defendants  may  call  him  to  prove  that  he  did  so. 

Verdict  for  the  plaintiff. 

OampheU  and  CkiUy  for  the  plaintiff. 

Sir  «/.  ScatUU  and  Btodridc  for  the  defendants. 


The  COMPANY  of  PROPRIETOKS  of  the  NORWICH  and  LOWESTOFT 

NAVIGATION  v.  THEOBALD.— p.  151. 

The  statate  — tnhUahing  a  particular  eompanj,  proyided  that "  the  whole  of  the  gaid  sam  of 
100,0002.  shall  he  Bilh8crih64  before  any  of  the  powers  and  prorisions  gireta  by  the  Aet  shaU 
be  put  in  force."  The  company  tnade  a  oall  on  the  shares  before  the  subscriptions  wem 
complete,  and  commenced  an  action  for  the  call  after  they  were  so :  Held,  that  such  actioki 
was  not  maintainable ;  the  completion  of  the  subscription  list  being  necessary  to  enable  (ha 
eompany  to  make  the  call,  as  well  as  to  bring  the  action. 

Bridence  that  an  adTertlsement  was  inserted  in  a  country  newsppiper  circulated  at  the  residence 
of  a  party,  is  not  admissible  as  proof  of  notice  to  the  party  of  the  facts  contained  in  the 
adrerUsementy  unlees  it  be  shown  that  he  took  the  newspaper  in. 

Debt  for  a  call  on  shares  in  the  undertaking. 

The  statute  7  &  8  G.  4,  o.  42  Qthe  act  establishing  the  company),  provides  by 
sect.  56  that  in  any  action  for  calls^  it  shall  only  be  necessary  for  the  company 
to  prove,  that  the  defendant  at  the  time  of  msucing  such  call  was  nn  owner  of 
shares  in  the  undertaking;  that  such  call  was  in  fact  made,  and  that  buch  notice 
thereof  was  given  as  is  directed  by  the  act;  and  that  the  company  should 
thereupon  be  entitled  to  recover  what  should  appear  to  be  due. 

The  50th  section  of  the  act  provides,  that  "  the  whole  of  the  said  sum  of 
100,000/.'^  (the  estimated  expense  of  the  works)  ''  shall  be  subscribed  before 
any  of  the  powers  and  provisions  given  by  the  act  shall  be  put  in  force/'  and 
the  51st  section  provides,  that  no  greater  sum  than  100,000^.  be  raised. 

The  plaintiff  having  proved  their  case  in  the  manner  directed  by  the  act,  the 
defendant's  counsel  showed,  that  the  last  signature  had  not  been  affixed  to  the 
deed  until  after  the  call  for  which  the  action  was  brought  had  been  made, 
although  it  was  affixed  before  the  action  was  commenced ;  and  they  contended, 
that  the  call  was  oonsequentlv  void  under  the  50th  section  of  the  act. 

Sir  J,  Scarlett^  for  the  plaintiffs,  answered,  that  the  50th  section  did  not 
require  that  the  deed  should  have  nguatures  to  the  whole  amount,  but  merely 
that  the  whole  amount  should  be  subscribed.  It  is  sufficient  that  the  plurty 
should  be  bound  to  contribute  the  full  amount  of  his  subscription,  and  this  he 
may  have  been  before  the  call,  although  he  did  not  affix  his  name  to  the  deed  till 
afterwards.    This,  therefore,  the  defendant  most  negative;  for  the  act  protidas 
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that  the  plaintiff  need  only  give  certain  evidence,  and  that  evidence  he  has 
already  given ;  the  defendant,  therefore,  must  completely  eatablish  his  objection. 
Besides,  according  to  the  true  construction  of  the  act,  the  objection  cannot  suc- 
ceed; for  the  words,  "before  any  of  the  powers  and  provisions  given  by  this 
,act  shall  be  put  in  force,''  are  not  to  be  understood  of  the  making  a  call,  but  of 
the  attempting  to  enforce  it  by  action,  and  when  the  action  was  commenced,  the 
deed  was  subscribed  to  the  full  amount. 

Lord  Tentsbden,  C.  J.  I  think  that  is  not  the  true  construction  of  the  act: 
by  the  clause  in  question,  the  company  can  do  nothing  till  the  whole  100,000^. 
is  subscribed;  they  are  not  competent,  therefore,  to  make  a  call.  The  only 
question,  then,  is  as  to  the  evidence.  Now,  it  appears  that  a  signature  was 
affixed  to  the  deed  after  the  call  was  made :  this  is  reasonable  evidence  that 
the  subscription  was  then  made;  and  if  so,  as  the  subscriptions  cannot,  by 
the  express  provisions  of  the  act,  exceed  100,000^.,  they  were  incomplete  at 
the  time  of  the  call.  It  may  be  that  the  subscription  may  have  been  made  at  aa 
earlier  period  than  the  signature ;  and  if  it  were  so,  that  may,  perhaps,  furnish 
an  answer  to  the  objection.  Tl^e  pkintiffs  may  prove  that  fact,  if  it  exists;  but^ 
in  the  absence  of  «uch  evidence,  the  defendant  has  proved  enough  to  sustain  his 
objection.  Nonsuit. 

One  of  the  grounds  of  defence  originally  relied  on  was,  that  a  prospectus  had 
been  circulated,  differing  in  its  terms  from  the  deed  which  the  defendant  afterwards 
subscribed,  and  that  his  subscription,  therefore,  was  not  binding,  as  having  been 
obtained  by  an  imposition.  To  meet  this  anticipated  defence,  the  plaintiffs  had 
proposed  to  give  evidence,  in  the  first  instance,  of  proceedings  inconsistent  with 
the  original  prospectus,  of  which  the  defendant  had  had  notice,  and  had  not 
objected  to  them.  The  only  notice  proved,  was  one  circulated  in  the  Norfolk 
Chronicle,  a  newspaper  which  was  proved  to  circulate  in  the  city  of  Norwich^ 
where  the  defendant  lived ;  but  no  evidence  was  given  that  he  was  in  the  habit 
of  taking  it  in. 

The  Solicitor- General  objected  to  the  receipt  of  the  evidence;  and  Lord  Ten- 
TERDEN  refused  it,  saying,  that  some  proof  was  alwayi^  given  that  the  party  took 
in  the  newspaper  in  question.(a) 

Sir  James  Scarlett  and  Alaerson  for  the  plaintiffs. 

Tindaly  S.  G.,  F.  FoOock,  and  F,  Kelly,  for  the  defendant. 

^         (a)  Leeion  v.  Hol^  1  Starkie,  N.  P.  C.  186.    Rowley  v.  Home,  S  Bii^gh.  2. 


DREW  and  Another  v.  BIRD.— ^p.  166. 

On  A  bill  of  lading  of  goods  "shipped  by  A.  B.  to  be  delirered  to  C.  D.  or  hii  anlgns,  be  or 
they  paying  freight  ;*'  if  the  goods  are  delirered  without  reoeiying  freight,  the  shipper  is  qoI 
liable  for  the  freight,  there  being  no  charter-party. 

In  such  a  case,  where  the  shipper  afterwards  promised, -by  writing,  to  pay  freight,  Held,  thai 
it  was  a  question  for  the  jury,  whether  on  the  aooonnt  between  A.  B.  and  C.  D.,  A.  B.  was^ 
as  between  them,  to  pay  the  freight;  and  that,  if  he  had  consented  to  do  so,  he  was  liable  oft 
the  subsequent  promise. 

Assumpsit  for  freight. 

There  was  no  charter-party.  The  bills  of  lading  stated  the  goods  to  be 
^^  shipped  by  A.  Bird  (the  defendant),  by  the  ship  Medora  for  London,  to  be 
delivered  to  £.  Griffiths  for  the  Imperial  DistLUery  Company,  or  to  his  assigns^ 
he  or  they  paying  freight  for  the  same." 

The  goods  were  conveyed  to  London,  and  delivered  to  Griffiths  without  receiv- 
ing freight.  Afterwards,  and  after  several  ineffectual  applications  to  Griffiths 
and  to  Uie  company  for  payment,  the  plaintiffs  applied  to  the  defendant  by  letter, 
and  received  an  answer,  that  '^  if  Griffiths  did  not  pay,  he  the  defendant  would." 

Oampbdl  for  the  defendant.  On  this  state  of  facts,  Griffiths,  and  he  only,  is 
liable:  be  is  the  consignee;  he  has  received  the  goods;  '«Ad<he;  by  the  terms  of  tbp 
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bill  of  ladingy  is  to  pay  the  freight.  In  the  oases  of  Penrose  v.  Wilkes,  Abbott 
on  Shipping,  281,  5th  edition,  and  that  class  of  cases,  there  was  a  charter-party 
as  well  as  bills  of  lading;  but  here  there  is  none;  the  whole  contract  arises  on 
the  bills  of  lading,  imd  on  them  Bird  is  not  liable.  The  plaintiffs  might  have 
secured  themselves  by  their  lien ;  but  they  gave  it  up.  If  this  be  so,  Bird  can- 
not be  made  liable  by  the  letter  which  he  aftierwards  wrote*;  it  is  at  most  only  a 
promise  to  be  answerable,  in  case  of  the  default  of  Griffiths;  and  the  declaration  is 
not  framed  on  such  a  promise,  nor  indeed  is  there  any  consideration  shown  for  it. 

Lord  TfiNTERDBN,  C.  J.,  in  summing  up  to  the  jury  said, — ^Independently  of 
the  letter  of  the  defendant,  I  think  there  is  nothing  to  entitle  the  plaintiffs  to  a 
verdict.  The  bill  of  lading  directs  them  to  deliver  to  Griffiths,  he  pa3ring  freight : 
they  deliver  without  receiving  it :  they  cannot  thereby  make  Bird  liable  to  them^ 
if  he  were  not  so  originally ;  and  on  the  face  of  the  bills  of  lading  nothing  appears 
to  charge  him.  Then  the  question  arises,  whether  the  subsequent  letter  alters 
the  case.  On  that  letter  the  proper  question  for  your  consideration  will  be.  Can 
you  infer  from  it  that  the  state  of  the  account  between  Griffiths  and  Bird  was 
such,  that,  as  between  them,  it  was  Bird's  duty  to  take  the  payment  of  the  freight 
upon  himself,  and  that  he  had  consented  to  do  so  ?  If  these  fusts  were  so,  they 
will  furnish  a  good  consideration  for  Bird's  promise  to  pay  it,  and  the  plaintiff 
will  be  entitled  to  recover :  if  otherwise,  the  promise  will  not  be  binding,  and  the 
defendant  must  have  a  verdict.  Verdict  for  the  plainti£b.(a) 

F.  Pollock  and  2>.  PoUock  for  the  plaintiffii. 

Campbell  and  Jardine  for  the  defendant; 

(a)  On  the  first  pointy  sm  Barker  «.  HaTene,  17  Johni.  Bep.  234,  eit  In  p.  652  of  the  Ameri- 
can edition  of  Abbott  on  Shipping,  printed  in  1822,  with  Judge  Story's  notes. 

In  that  oaae  a  different  mie  appears  to  have  been  recognised.  The  shipper,  who  was  also 
the  owner  of  goods  wliich  by  the  bill  of  lading  were  to  be  delivered  to  the  consignee,  he  pay- 
ing for  the  same,  was  held  liable  for  the  freight;  the  goods  baring  been  delirered  without 
receiving  it,  and  ^e  consignee  refusing  to  pay  it  on  demand :  but  it  seems  to  hare  been  con- 
sidered tha4  if  the  goods  had  not  belonged  to  the  consignor,  and  were  not  shipped  on  his 
account^  he  would  not  hare  been  sOb 


STEWART,  Assignee  of  PAYNE,  v,  LEE  and  Others.— p.  158. 

The  defdndants  receired  money  to  the  use  of  A.  and  B.,  assignees  of  a  bankrupt  B.  was 
afterwards  remored,  and  A.  became  the  sole  assignee,  the  money  still  remaining  in  the 
hands  of  the  defendants.  He  may  well  declare  as  for  money  had  and  receired  to  his  own  use 
as  assignee,  without  mentioning  B.  at  all. 

C.  draws  a  check  on  his  banker,  payable  to  A.  and^.,  assignees  of  C.  or  bearer,  and  writes 
the  name  of  their  banker  across  it.  B.,  who  has  another  prirate  account  with  the  banker, 
pays  the  check  into  that  account :  Held,  that  the  bankers  are  justified  in  applying  it  to  thai 
account ;  the  drawer's  writing  the  name  of  the  bankers  of  the  parees  of  the  check  across  it 
not  boing,  according  to  the  custom  of  trade,  information  to  the  bankers  that  the  money  is 
that  of  the  payees. 

Semble,  the  custom  of  writing  the  name  of  a  banker  across  a  check  is  only  for  the  purpose  of 
securing  that  the  payment  shall  be  made  to  some  banker,  not  to  the  banker  originally 
named,  for  th#'  <k«lder  may  substitute  another  for  him  ,*  and  this  eren  when  the  name  of  the 
particular  backer  is  originally  written,  not  by  himself,  but  by  the  drawer. 

Assumpsit  for  money  had  and  received,  to  the  nse  of  the  plaintiff,  as  assignee. 

At  the  time  of  the  transaction  in  question,  Stewart  the  plaintiff,  and  one 
Grossthwaite,  were  joint  assignees  of  Payne;  but  Crossthwaite  subsequently  be- 
came bankrupt,  and  before  action  brought,  his  assignees,  under  an  order  of  the 
Lord  Chancellor,  assigned  to  Stewart,  who  thus  became  sole  assignee  of  Payne. 

Payne's  property  had  been  sold  by  Farebrother  for  the  sum  of  792^  6<.  44. 
Farebrother  paid  that  sum  to  Hullock,  the  managing  clerk  of  Crossthwaite.  He 
inquired  of  Hullock,  who  were  the  bankers  of  the  assignees,  and  was  informed 
that  the  defendants  were,  on  which  he  wrote  their  names  across  the  check  he 
gave,  of  which  the  following  is  a  copy : — 

2T 
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6  2181  Jaonary^  1826. 

Mefurs.  Ooatta  &  Oo. 

Pay  to  Meaars.  ''^  Groealhwaite  and  Ste^rart,  assigiieea 
of  Payne,  or  boaier,  seyen  hundred  i  and  mnety-two  pounds  six  shiUingB 
and  four  penoe.  ^ 

£792  6$.  id.  3 

Orossthwaiie  had  an  aooonnt  wiUi  the  defendants  as  surviTing  partner  of  one 
Wilkinson,  as  well  as  his  joint  acoonnt  with  Stewart  as  assignee  of  Pftyne. 
Crossthwaite's  son  brought  the  check  in  question  to  the  defendants,  a^d  dirMted 
them  to  place  it  to  the  account  of  Wilkinson  and  Crossthwaito.  They  did  S0| 
leoeived  the  amount  of  the  check  from  Messrs.  Coutts  and  Co.,  and  pcud  bills  of 
a  greater  amount  on  Crossthwaite's  account,  as  surviving  partner  of  Wilkinson, 
before  his  bankmptoy,  at  which  time  there  was  a  balance  due  to  them  on  that 
account.  The  action  was  brought  to  recover  the  792^.  6«.  4d.,  the  plaintiff  con- 
tending that  the  defendants  were  bound  to  apply  the  check  to  the  account  of  the 
assignees,  and  not  to  that  of  Wilkinson  and  Crossthwaito. 

The  Solicitor^  Oenercd  for  the  defendant  took  a  preliminary  objection,  that  the 
declaration  did  not  properly  describe  the  cause  of  action,  if  any  were  maintaina- 
ble. At  the  time  when  the  check  was  paid,  Crosst^waite  and  Stewart  were 
joint  assignees,  and  the  money  was  therefore  had  and  received  to  their  use,  not 
to  that  of  Stewart  only,  as  stated  in  the  declaration.  Stewart  certainly  may 
maintain  an  action  without  joining  Crossthwaite ;  but  the  manner  in  which  the 
cause  of  action  arose  must  nevertheless  be  correctly  stated. 

Sir  James  ScarleU  answered,  that  that  would  be  the  case,  if  the  right  of  the 
plaintiff  depended  on  an  express  contract,  which  certainly  must  be  described  as 
made  with  the  persons  who  were  actually  parties  to  it  at  the  time;  but  it  was 
different  with  the  implied  promise  in  this  declaration,  which  arose  merely  from 
the  fact,  that  the  defendants  had  money  in  their  hands  which  they  ought  to  py 
over,  and  would  therefore  be  implied  by  the  law  to  the  person  who  at  any  time 
was  entitled  to  receive  it :  and  the  plaintiff  alone  had  this  right  previously  U^ 
the  commencement  of  the  action :  and — 

Lord  Tenterden-,  C.  J.,  overruled  the  objection. 

It  had  been  originally  stated  on  the  part  of  the  plaintifis,  that  the  custom  of 
bankers  in  London,  when  the  name  of  a  particular  banking-^ouse  is  written 
across  a  check  in  the  manner  stated  above,  was,  to.  pay  that  check  to  no  one  ex- 
cept the  bankers  whose  name  was  so  written :  and  it  was  contended  that,  as  the 
bemkers  of  Wilkinson  and  Crossthwaite,  if  they  had  been  different  from  those  of 
Crossthwaite  and  Stewart,  could  not,  according  to  that  custom,  receive  the  check, 
they  ought  not,  because  they  happened  to  be  the  same,  to  receive  it  and  apply  it 
to  a  different  account  from  that  on  which  they  received  it.  It  was,  however, 
stated  by  some  of  the  jury,  that  the  custom  only  extended  to  making  the  bankers 
refuse  to  pay  a  check  ^  written  across  to  any  one  but  a  banker ;  but  that  it  was 
usual  for  the  holder  to  strike  out  the  name  of  any  banker  already  written  across, 
and  to  substitute  another,  or  that  the  words  "  and  Co."  only  were  often  written 
in  the  first  instance,  and  the  particular  banker's  name  filled  up  afterwards;  the 
onlv  object  being  to  insure  the  presentment  by  a  banker  for  the  purpose  of 
maxing  it  easier  to  trace  the  checks,  not  to  secure  the  payment  to  a  particular 
party,  or  to  restrict  the  circulation. 

Sir  Jqmes  ScarleU  then  argued  on  the  part  of  the  plaintiff,  that  although  this 
custom  might  enable  the  holder  for  his  convenience,  to  write  first  the  name  of 
one  banker,  and  then  that  of  another,  across  the  check,  it  would  not  apply  where 
the  name  of  the  banker  was  written  by  the  party  drawing  the  check.  When 
the  owner  originally  gave  the  direction  that  the  payment  should  be  made  to  a 
particular  banker,  he  mighl  well  fdter  that  direction  \  but  when  the  drawer  of 
the  check  makes  the  appHcatibn,  the  holder  ought  not  to  be  allowed  to  alter  it: 
that  privilege^  if  it  is  to  exist^  ought  to  be  confined  to  the  drawer  who  made  the 
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original  application.  At  all  events,  enough  appears  on  the  check  to  raise  sos- 
pioion,  and  then  the  defendants  were  boond  to  inquire  into  Crossthwaite's  right 
to  apply  it  to  the  account  of  Wilkinson  and  himself. 

Lord  Tentsrden,  C.  J.,  in  summing  up  to  the  jury,  said — ^Any  person  who 
knowingly  assists  another  in  applying  money  to  a  different  purpose  from  that  to 
which  he  was  bound  to  apply  it,  cannot  treat  that  as  a  pro]^r  application  of  the 
money.  There  is  no  doubt  here,  that  the  money,  which  ought  to  have  been 
applied  to  the  account  of  Payne's  assignees,  was  really  improperly  applied  to 
that  of  Crossthwaite  and  Wilkinson,  nor  that  this  was  done  by  Crossthwaite's 
direction.  The  fact  that  Crossthwaite  had  so  directed,  will  not  authorize  the 
defendants  in  so  applying  the  money,  if,  from  the  form  of  the  check  and  of  the 
writing  across  it,  the  deiendants  ought  to  have  understood  that  the  money  for 
which  it  was  given  ought  to  have  been  applied  to  the  account  of  the  assignees, 
and  of  them  only,  at  all  events.  It  appears  that  the  object  of  Farebrother,  in  so 
writing  the  name  of  Lees  and  Co.,  was  to  insure  the  payment  of  the  check  to 
them  OS  bankers  for  the  assignees,  and  the  assignees  are  named  as  such  in  the 
body  of  the  check,  although  it  is  also  made  payable  to  the  bearer.  If,  however, 
these  precautions,  although  adopted  by  Farebrother  for  the  purpose  of  insuring 
the  payment  to  the  right  account,  were  not  sufficient  to  give  the  defendants  in- 
formation to  what  account  they  were  bound  to  apply  it,  the  defendants  cannot  be 
affected  by  them.  Whether  they  were  so,  is  certainly  a  question  of  mercantile 
iisag'>,  and  therefore  especially  fit  for  your  consideration.  If  you  think  that, 
under  the  circumstances,  the  defendants  ought  to  have  known  that  the  check 
was  properly  applicable  only  to  the  account  of  the  assignees,  your  verdict  must 
be  for  the  plaintiff;  if  otherwise,  for  the  defendants. 

The  jury,  which  was  special,  immediately  found  for  the  defendants. 

Sir  James  ScarUit  and  Evans  for  the  plaintiff. 

Tindaly  S.  G.,  and  PaUesonj  for  the  defendants. 


REX  V,  BBOWN  and  Others.— p.  168. 

Wbere  ander  a  stetatable  offence  timo  is  material,  the  time  stilted  in  the  indictment  in  airef i 
of  judgment  must  be  taken  to  be  the  true  time,  without  a  substantive  averment. 

Thus  wbere  a  statute  made  it  penal  to  exhibit  lights  to  persons  at  sea,  within  a  particular,  half 
of  the  year,  an  allegation  that  the  party  exhibited  lights  on  a  particular  day  in  a  partieulat 
month  within  that  ludf  year  is  sufficient 

The  prisoners  were  indicted  under  the  52d  section  of  the  6th  G.  4,  c.  108.(a) 

The  indictment  stated,  that  the  defendants,  between  sunset  on  the  8  th  and 
sunrise  on  the  9th  of  March,  that  is  to  say,  on  the  morning  of  the  said  9th  of 
March,  about  three  o'clock,  did  make,  aid,  and  assist  in  making  certain  lights, 
fire,  &c.,  for  the  purpose,  &c. 

The  prisoners  were  proved  to  have  made  lights^  &c.,  on  the  morning  of  the 
9th  of  March. 

Before  he  addressed  the  jury,  FoUett,  for  the  prisoners,  objected  that  the 
indictment  did  not  state  the  offence  to  have  been  committed  between  the  21st 

(a)  And  be  it  further  enacted,  That  no  person  shall  after  sunset,  and  before  sanrise,  between  tha 
twenty -first  day  of  September  and  the  first  day  of  April,  or  after  the  hour  of  eight  in  the  evening, 
and  before  the  hour  of  six  in  the  morning,  at  any  other  time  in  the  year,  make,  aid,  or  assist  in 
making,  or  be  present  for  the  purpose  of  aiding  or  assisting  in  the  making  of  any  light,  fire, 
flash,  or  blaze,  or  any  signal  by  smoke,  or  by  any  rocket,  fire-works,  flags,  firing  of  any  gun 
or  fire-arms,  or  any  other  contrivance  or  device,  or  any  other  signal,  in  or  on  board,  or  fh>m 
my  vessel  or  boat,  or  on  or  from  any  part  of  the  coast  or  shore  of  the  United  Kingdom,  or 
within  six  miles  of  any  part  of  such  coasts  or  shores,  for  the  purpose  of  making  or  giving  anj 
signal  to  any  person  on  board  any  smuggling  vessel  or  boat,  whether  any  person  so  on  board 
of  such  vessel  or  boat  be  or  be  not  within  distance  to  see  or  hear  any  such  light,  fire,  flaahf 
blase,  or  signal ;  and  if  any  person,  contrary  to  the  true  intent  and  meaning  of  this  act,  mak« 
or  cause  to  be  made,  or  aid  or  assist  in  making  any  such  light,  fire,  fiash,  blase,  or  signal,  mtdk 
pttiion  so  ofiiending  shall  be  guilty  of  a  mi«demaanor. 
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SeptemW  and  the  first  of  April ; — ^that  the  allegation  in  the  indictment  that  it 
was  committed  on  the  8th  of  March,  was  not  sufficient,  becanse  the  prosecntor 
was  not  bound  to  the  day  laid,  but  might  prove  the  offence  to  have  taken  plaee 
on  any  other  day  or  in  any  other  month ; — ^that  the  time  here  was  the  essence 
of  the  offence,  and,  therefore,  it  ought  to  have  formed  a  distinct  and  substantive 
averment  in  the  words  of  the  statute. 

LiTTLEDALE,  J.,  said  he  would  consult  his  learned  Brother  Ckselce ;  but  ss 
the  objection,  if  any,  was  on  the  record,  he  thought  the  proper  stage  to  take 
advantage  of  it  would  be  by  motion  in  arrest  of  judgment,  or  by  writ  of  error. 

On  the  objection  being  renewed  next  morning,  in  arrest  of  judgment, 

LiTTLEDALE,  J.  The  day  having  been  proved  as  laid,  I  thought  the  objecdon 
could  only  properly  be  made  in  this  form,  and  I  now  think  it  is  no  valid  objec- 
tion. Even  in  this  stage  I  am  bound  to  take  judicial  notice  that  the  day  averred 
in  the  indictment  is,  in  fact,  within  the  period  mentioned  in  the  statute.  What 
burden  of  proof  that  throws  upon  the  prosecutor,  it  is  not  necessary  to  inquire; 
upon  the  face  of  the  indictment,  the  offence  is  charged  upon  a  day  between 
September  and  April.  The  indictment,  therefore^  is  good,  and  I  think  there  is 
no  ground  for  arresting  the  judgment. 

Wilde y  Seijt.,  C,  F,  WtUiamSf  Sdtoyn,  Erskine,  and  Moody,  for  the  crown 

FoUeU  for  the  prisoner. 

(a)  B.  V.  Napper,  R.  ik  H.  G.  C.  R.  44 


REX  V.  GILHAM.— p.  165. 

Bzhibiting  in  an  assise  town  inflammatory  pnblioations  respecting  a  erime  about  to  bo  tried  at 
the  assizes  is  not  a  contempt  which  the  Judge  of  assise  can  interfere  to  stop  by  committing 
the  party  exhibiting. 

The  prisoner  was  in  the  calendar  for  trial  at  these  assizes  for  the  murder  of 
Maria  Bagnall  at  Bath.  The  murder  had  excited  great  interest  there,  and  in- 
flamed accounts  had  been  published  in  the  newspapers  representing  the  priaoner 
as  the  murderer.  During  the  assizes  an  artist  was  exhibiting  in  the  town-hall 
of  Taunton  models  of  Maria  Bagnall  as  she  was  found  dead,  and  of  Richard  Gil* 
ham,  the  supposed  murderer,  and  a  bust  of  the  ruffian  Williams^  the  suppoeed 
murderer  of  the  Marrs  and  Williamsons. 

BompcUy  Serjt.,  for  the  prisoner,  moved  that  the  man  might  be  apprehended, 
and  committed  for  a  contempt,  inasmuch  as  the  exhibition  was  calculated  ti 
prejudice  the  minds  of  the  jurors,  and  likely  to  deprive  the  prisoner  of  a  fiurand 
temperate  trial.  He  cited  the  case  of  Bex  v,  Clement,(a)  as  a  precedent  for  the 
interference  sought. 

^  LiTTLEDALE,  J.,  after  consulting  with  Gaselee,  J.,  said,  I  think  the  exhibi- 
tion highly  indecorous  and  improper,  and  one  that  may  subject  the  man  to  pun- 
ishment; but  it  does  not  appear  to  me  or  to  my  learned  Brother  to  be  a  con- 
tempt, therefore  I  cannot  interfere  in  the  mode  proposed  to  commit  the  person 
exhibiting. 

(a)  Reported'4  Barn.  3i  Aid.  218,  and  11  Price,  69,  and  subsequently  eonfinned  by  the  (3isn- 
MUor  of  the  Bachy  of  Laneaster,  assisted  by  Bayley  and  Holroyd,  Justieet. 
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DOE  dem.  WARREN  v.  BRAT  and  Others.— p.  166. 

In  fljeetmen^  where  each  pariy  claimed  m  heir  at  law,  and  the  real  queBtion  wae  as  to  th« 
legitimacy  of  the  defendant^  who  was  clearly  heir  if  legitimate ;  he  proposed  to  admit  that, 
umess  he  were  legitimate,  the  lessor  of  the  plaintiff  was  the  heir  at  law :  Held,  that  this  ad< 
mission  did  not  giro  him  the  right  of  beginning. 

Ejsctbcsnt.  The  lessor  of  the  plaintiff  claimed  as  heir  at  law  of  Hannah 
Braj,  the  person  last  seised.  A.  Bray,  one  of  the  defendants,  was  the  son  Of  T. 
Bray,  a  hrother  of  Hannah  Bray ;  and  he  was  undoubtedly  the  heir  at  law  of  H. 
B.^  if  he  were  legitimate.  n 

Campbell  and  R.  V.  Richards  for  the  defendants,  proposed  to  admit  that,  if 
the  defendant,  A.  Bray,  were  not  legitimate,  the  lessor  of  the  plaintiff  was  heir 
at  law  of  the  person  last  seised ;  and  he  olaimed  the  right  of  beginning  after  that 
admission  on  the  ground  that  the  legitimacy  of  A.  Bray  was  then  the  only  question 
in  the  cause,  and  the  afiirmatiye  of  that  question  lay  on  the  defendant.  Thus  in 
(joodtitle  d.  Revett  v.  Braham,  4  T.  R.  497,  where  the  defendant  claimed  under 
a  will,  the  validity  of  which  was  disputed,  he  was  allowed,  as  ho  had  to  establish  the 
Talidity  of  the  will,  to  have  the  general  reply ;  and  in  Doe  d.  Corbett  v.  Corbett, 
3  Campb.  368,  where  the  question  was  as  to  die  validity  of  a  codicil  under  which 
the  defendant  claimed,  the  plaintiff's  right  under  the  will  being  admitted,  the 
defendant  was  allowed  to  begin.  In  those  cases,  the  only  question  was  as  to  the 
validity  or  spuriousness  of  a  particular  instrument;  in  this,  as  to  the  legitimacy 
or  spuriousness  of  a  particular  offspring  :  and  the  same  rule  ought  to  be  adopted 
in  each ;  that  if  the  defendant  has  to  maintain  the  validity  of  the  only  step  in 
dispute  in  the  cause,  he  is  entitled  to  besin,  and  support  it.  The  affirmative  of 
the  issue  here  is  on  us,  that  A.  Bray  was  legitimate ;  and  we  have  a  risht  to  prove 
that  fact  in  the  first  instance.  In  this  case,  as  well  as  in  those  cited,  we  admit 
everything,  except  the  one  fact  disputed  between  the  parties. 

Russell,  Serjt.,  and  Maide,  for  the  plaintiff,  answered,  that  in  the  cases  cited, 
the  admission  on  the  part  of  the  defendant  was  that  the  plaintiff  had  a  complete 
right  of  action,  subject  only  to  be  defeated  by  the  establishment  of  a  subsequent 
fact  consistent  with  all  the  facts  relied  upon  on  his  part,  by  defeating  the  legal 
consequences  of  those  facts.  Here,  a  fact  is  excepted  from  the  admission,  with- 
out which  we  have  no  title ;  for  we  claim  as  heir  at  law,  and  we  have  not  that 
elaim  without  the  assumption  that  the  person  in  question  is  illegitimate.  The 
defendants  have,  therefore,  no  right  to  except  that  fact  out  of  their  admission, 
and  split  our  case  in  this  manner  to  entitle  themselves  to  the  privilege  of 
beginning. 

YAUQHAN,  B.  I  think  the  plaintiff  is  in  this  case  entitled  to  begin.  Gene- 
rallT,  the  party  on  whom  the  affirmative  lies  has  that  right :  the  fallacy  is  in  the 
application  of  that  rule  to  the  particular  case.  The  question  here  is,  whether 
the  lessor  of  the  plaintiff  is  heir  at  law  of  Hannah  Bray;  and  the  affirmative  of 
that  issue  is  on  the  plaintiff:  it  may  turn  out  that  this  question  turns  entirely  on 
the  legitimacy  of  A.  Bray,  but  still  the  issue  is  not  on  that  &ct,  but  on  the  heir- 
ship of  the  lessor  of  the  plaintiff.  In  the  cases  cited,  the  admission  was  of  th« 
heirship,  or  of  the  validity  of  a  prior  will ;  and  then  the  cause  turned  entirely  on  a 
subsequent  question,  the  validity  of  a  will,  or  a  codicil,  of  which  the  defendant  waa 
to  prove  the  affirmative :  here  the  admission  does  not  go  so  far,  and  I  think  it  does 
not  give  the  defendant  the  right  of  beginning.        Verdict  for  the  defendants* 

Russell,  Serjt.,  and  Maule,  for  the  plaintiff, 

Campbell  and  U,  F.  Richards  for  the  defendants. 

(a)  See  also  Fenn  dem.  Wright  v.  Johnson,  Adams  on  EJeetments,  2d  edit  256,  n.,  wherv 
the  admission  was  of  the  heirship  of  the  lessor  of  the  plaintiiT;  and  Le  Blano,  J.,  and  Wood, 
B.y  on  different  occasions  held  Uie  defendant  entitled  to  begin.   On  another  occasion  between  tb« 

ne  parties,  Oibbs,  J.,  held  that  even  this  admission  was  insufficient  to  give  him  that  right. 

Vot.  XXn.— 63  2t2 
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9  Gio.  IV.— 1828. 


YANBERPLANK  and  Another  v.  MILLER  and  Another.— p.  169. 

b  Ml  aetion  for  nmning  down  a  roiael,  the  pUintiff  cannot  reooTor  nnlMs  the  ii^uy  is  attri. 
hotable  entirely  to  the  faolt  of  the  defendants :  if  he  were  partly  in  ftnlt,  bat  the  defendaati 
with  eara  might  hare  prereated  the  aooldent»  he  cannot  maintaia  his  action. 

Cass.  The  action  was  brought  against  the  owners  of  a  ship  called  the  Robert 
and  Ann,  for  negligence  in  the  navigation  of  it,  whereby  it  ran  foul  of  a  small 
Teasel  called  the  Louisa,  on  board  <n  which  there  were  goods  of  the  phuntifis, 
and  sunk  the  vessel,  and  thereby  destroyed  the  goods. 

The  evidence  showed,  that  the  Louisa  was  at  anchor,  waiting  for  the  tide  to 
carry  her  up  the  river  Thames,  and  that  the  Robert  and  Ann  coming  rather  sud- 
denly on  her  in  rounding  a  comer  of  the  river  ran  foul  of  her,  and  sunk  her. 
There  was  evidence  to  show  that  the  Robert  and  Ann,  if  carefully  and  skilfiillj 
navigated,  might  have  avoided  the  Louisa ;  but  there  was  also  evidence,  that  the 
whole  of  the  crew  of  the  Louisa  were  below  at  the  time  of  the  accident }  and  that 
if  any  of  them  had  been  on  deck,  they  might,  by  a  slight  shifting  of  the  position 
of  the  Louisa  as  she  lay  at  anchor,  have  avoided  the  shock  of  the  Kobert  and  Ann, 
and  the  accident  would  not  have  happened.  The  plain ti£&,  therefore,  contended, 
that  the  accident  happened  by  the  fault  of  the  crew  of  the  Robert  and  Ann ;  the 
defendants,  that  it  was  by  the  negligence  of  the  persons  on  board  the  Louisa. 

Lord  Tenterdsn,  C.  J.,  in  summing  up  to  the  jury,  said,  The  question  is, 
Whether  you  think  that  the  accident  was  occasioned  by  the  want  of  care  on  the 
part  of  the  crew  of  the  Robert  and  Ann  f  If  there  was  want  of  care  on  both 
aides,  the  phuntifb  cannot  maintain  their  action :  to  enable  them  to  do  so,  the 
action  must  be  attributable  entirely  to  the  fault  of  the  crew  of  the  defendantf. 

Verdict  for  the  plainti&. 

Campbell  and  E,  V,  Richard$  for  the  plaintiffs. 

Sir  Jamet  Scarlett  and  Flatt  for  the  defendants. 


LITTLE  V.  SLACKFORD.— p.  171. 

A  paper  in  these  words,  "Mr.  L.,  please  to  let  the  bearer  haye  72.,  and  place  it  to  my  aceoaat, 
and  you  will  oblige  yonr  humble  servant  R.  B.,"  is  not  a  bill  of  exchange. 

Debt  for  monev  paid. 

The  defendant  being  indebted  to  J.  8.  for  work  done,  gave  him  an  unstamped 
paper  addressed  to  the  plaintiff  in  the  following  words  : — 

''  Mr.  Little,  please  to  let  the  bearer  have  seven  pounds,  and  place  it  to  mj 
account,  and  you  will  oblige 

"  Your  humble  servant,  R.  Slackfobd." 

There  was  ako  some  slight  evidence  that  the  defendant  had  acknowledged 
the  debt. 

Oomyn^  for  the  defendant,  objected,  that  the  paper  produced  was  a  bill  of 
exchange,  and  could  not  be  read  for  want  of  a  stamp,  and  the  other  evidence 
would  not  warrant  a  verdict. 

Lord  Tentirden,  C.  J.  I  think  no  stamp  is  necessary;  the  paper  does  not 
purport  to  be  a  demand  made  bj  a  party  having  a  right  to  call  on  the  other  to 
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paj.     Th»  fidr  SMnki^  \b,  '^  You  will  obligo  me  by  doing  it."    Eyen  without 
the  paper^  the  other  evidenee  would  probably  entitle  the  plaintiff  to  a  verdict. 

Verdict  for  the  plaintiff. 

ArchbM  for  the  [daintiff. 

Cbmy»  for  the  defendant. 


AVENELL  V.  OROKBR  and  Another.— p.  172. 

Wh9n  »-  ptoiy  dialrains  for  more  rent  tlwa  ii  dne,  but  takes  only  a  single  ehattel,  he  is  nol 
liftUe  to  an  action  for  distraining  for  more  rent  than  is  dne,  though  the  thing  taken  be  of 
greater  valne  than  is  neoessary  to  coyer  the  rent  aoinaUy  dne,  onless  there  were  others  of 
less  bat  snffident  Talue  to>  be  foond. 

The  ^rpraiser  of  a  distress  must  be  sworn  before  the  constable  of  the  parish  where  it  is  taken : 
the  oonsUblo  of  the  acyoining  parish  cannot  interfere,  though  the  proper  constable  is  not  ta 
be  found  when  wanted. 

Gasx.  The  first  count  of  the  declaration  was  for  distraining  for  more  rent 
than  was  due;  the  fourth  for  selling  without  having  the  distress  appraised;  the 
fifth  in  trover.    The  other  counts  did  not  become  material. 

It  appeared  that  the  plaintiff  was  tenant  to  one  of  the  defendants  of  a  house 
and  stables,  at  the  rent  of  16/.  a  year,  payable  at  Lady-Day  and  Michaelmas. 
Soon  after  Ladv-Pay  a  distress  was  made  for  the  rent  then  due,  and  part  of  the 
arrear  was  discharged  thereby ;  but  a  sum  of  5/.  lOs.  was  left  still  due.  After 
Midsummer,  and  oefore  Michaelmas,  the  landlord  put  in  another  distress  for  9L 
10«.,  that  sum  being  the  former  arrear  bh  10s.  and  41.  claimed  as  for  a  quarter 
ending  at  Midsummer.  The  house  and  stable  were  both  locked  up,  but  the 
bailiff  broke  open  the  door  of  the  stable,  and  took  a  horse  worth  8/.  or  10/.,  being 
the  only  thing  distrainable  which  he  found  there.  The  horse  was  appraised ; 
but  the  appraiser  was  sworn,  not  before  the  constable  of  the  parish,  who  could 
not  be  immediately  found,  but  before  the  constable  of  the  adjoining  parish. 

Gumey.  The  plaintiff  is  entitled  to  a  verdict  on  the  fint,  and  fourth,  and 
fifth  counts.  No  rent  became  due  at  Midsummer,  and  the  distress  ou^ht  there- 
fore to  have  been  taken  for  5/.  10«.  only.  The  first  count,  therefore,  is  proved, 
and  the  damages  recoverable  on  it  wiu  be  the  difference  between  the  value  of 
the  horse  and  the  sum  then  due.  The  fourth  count  is  also  proved :  for  the 
statute  2  W.  &  M.  sees.  1,  o.  5,  s.  2,  requires  that  the  appraiser  shall  be  sworn 
before  the  constable  of  the  parish.  Here  he  was  not  so  sworn :  there  is  then  no 
I^al  appraisement.  On  both  these  grounds,  and  also  on  account  of  the  break- 
ing open  the  stable  door,  the  distress  is  ille^,  and  trover  may  be  maintained. 

Lord  Tentsbden,  C.  J.  The  count  in  trover  cannot  be  maintained ;  for  the 
landlord  had  a  right  to  distrain,  and  the  tenant  has  no  cause  of  complaint,  unless 
for  some  irregularities  in  the  distress.  On  the  first  count,  also,  I  think  he  has 
no  cause  of  complaint.  If  the  party  distraining  has  the  opportunity  of  taking 
goods  of  smaller  value  than  he  really  takes,  and  which  would  be  sufficient  to 
cover  the  rent,  he  is  wrong.  But  here  the  house,  where  there  probably  would 
have  been  distrainable  articles  of  smaller  value,  was  locked  up,  and  nothing 
could  be  got  there  without  a  more  serious  trespass  than  that  actually  committed ; 
and  in  the  stable  there  was  nothing  but  the  horse.  If,  therefore,  the  distress 
had  been  made  for  the  sum  really  due,  the  horse  might  properly  have  been 
taken,  even  if  its  value  was  so  great  that  the  landloid  ought,  if  he  had  the 
opportunity,  to  have  chosen  articles  of  less  value.  Had  there  been  that  oppor- 
tunity, the  case  might  have  been  different;  but  the  defendants  have  gained,  and 
the  plaintiff  lost  nothing  here,  in  consequence  of  the  error  in  the  sum  stated  in 
the  distress;  and  the  essence  of  the  charge  is  that  the  mis-statement  was  wil- 
fuUy  and  maliciously  made.  The  verdict  on  this  count,  then,  should  be  for  the 
defendants.  If  the  plaintiff  has  sustained  injury  by  the  detention  of  anv  over- 
pluS;  he  has  not  firamed  his  action  so  as  to  recover  it.    But  I  think  the  plaintiff 
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i0  entitled  to  a  verdict  on  the  fourth  count.  It  ean  only  be  for  nomnul  damagBB, 
for  no  real  injuir  has  accnicd  from  the  irregolarity ;  bnt  I  think  that  the  con- 
stable of  the  parish  wl^ere  the  distress  is  taken,  is  the  proper  officer  to  swear  the 
appraiser,  and  that  the  circumstance,  that  he  was  not  to  be  found  at  the  time 
when  he  was  wanted,  does  not  authorize  the  interference  of  any  other.  The 
appraisement,  therefore,  was  irregular,  and  the  action,  being  properly  framed  in 
case  for  the  irregularity,  may  be  supported. (a) 

The  jury^  however,  found  for  tbe  defendanto. 

Gumey  and  ChiUy  for  the  plaintiff. 

Sir  Jame$  Scarlett  and  Al^cander  for  the  defendants. 


In  the  following  term  Oumey  moved  for  a  new  trial,  on  the  ground  thai  the 
verdict  was  against  the  Judge's  direction  in  point  of  law.  The  Court  determined 
to  grant  a  rule  nisi,  unless  the  plaintiff  would  consent  to  a  stet  prooeflflos. 
The  plaintiff  acceded  to  these  terms :  and  the  matter,  of  course,  was  moved  no 
farther. 

(a)  B—  WaUaoe  v.  Eing»  1  H.  B.  13;  Broome  •.  Rioe,  Star.  878. 


BROMLEY  V.  HOLDEN  and  Another.— p.  175. 

A  landlord  may  maintain  an  aotion  on  the  statate  11  0.  2,  c  19,  |  3,  for  double  the  tbIm  of 
goodfl  ArandnlenfclT  remored  to  preront  a  dittreo,  although  they  oe  worth  lees  than  Ml;  he 
if  not  confined  to  nie  remedy  by  application  to  two  magiBtrates. 


MITCHELL,  Executor,  &c.,  «.  JOHNSON.— p.  176. 

Where  the  attesting  witness  to  a  bond  oannot  be  prodnoed,  proof  of  his  signatnre  is  saffideat 
evidence  of  the  execution  by  the  defendant,  the  obligor,  though  the  defendant  only  sigai 
by  mark. 

Debt  on  bond. 

The  bond  was  attested  by  the  plaintiff,  and  the  defendant  signed  it  only  hy 
his  mark.  The  plaintiff's  handwriting  was  then  proved,  and  after  objection, 
some  slight  evidence  was  given  that  the  defendant  had  once  lived  at  the  plioe 
where  the  party  executing  the  bond  was  described  to  live. 

Parke  for  the  defendant.  This  evidence  is  insufficient  to  fix  the  defendant 
The  parol  testimony  is  quite  trivial ;  and  the  mere  proof  of  the  signature  of  the 
subscribing  witness  is  insufficient  without  some  evidence  that  the  party  signing 
the  instrument  is  the  defendant  in  the  cause.  This  is  the  general  result  of  the 
eases  collected  in  Phillipps  on  Evidence,  vol.  i.  p.  473,  5th  edition ;  and  it  is 
particularly  necessary  in  such  a  case  as  the  present,  where  the  bond  is  exe- 
cuted by  mark  only,  and  the  defendant  cannot  give  evidence  that  the  signature 
is  not  his  handwriting. 

Lord  Tenterden.  There  is  some  evidence  here  beyond  the  mere  proof  of 
the  attesting  witness's  signature.  But  if  there  were  no  other  I  should  have  no 
doubt  of  its  sufficiency.  If  the  objection  were  to  prevail,  it  would  often  be 
impossible  for  the  obligee  of  a  bond  to  recover^  where  the  subscribing  witneM 
was  dead,  and  the  obligor  a  marksman.  Verdict  for  the  plaintiff. 

F,  Pollock  and  Manning  for  the  plaintiff. 

Parke  for  the  defendant. 
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BIRT  V.  EGBERTS.— p.  177. 

The  Vftfl  to  the  shtriif  oumot  put  in  bail  to  the  aetion  before  the  retorn  of  the  prooeM,  without 

the  oonaent  of  the  defendant. 

Trkspabs  for  sn  assault  and  false  imprisonment    Plea,  not  guilty. 

The  defendant  was  bail  to  the  sheriff  of  Devon  for  the  plaintiff  in  an  action 
brought  against  him  for  92^  by  one  A.  B.  The  writ  against  the  plaintiff  was 
retomable  on  the  first  return  of  Michaelmas  term.  Before  that  time  the  plain- 
tiff went  to  London,  under  circumstances  likely  to  excite  suspicion  on  the  part 
of  the  defendant,  who  thereupon  put  in  bail  to  the  action ;  and  they  rendered 
the  pl&intiff,  on  the  15th  of  October,  before  the  return  of  the  writ  against  him. 
On  the  1st  of  November  he  was  discharged  from  custody,  on  the  ground  that 
the  render  was  illegal,  by  an  order  of  Holroyd,  J.,  made  after  much  considera- 
tion, and  consultation  with  Littledale,  J.  The  action  was  brought  to  recover 
damages  for  the  imprisonment  from  the  15th  of  October  to  the  1st  of  November. 

Campbell  for  the  defendant.  The  proceedings  in  this  case  were  regular ;  for 
it  appears  by  Hyde  v.  Whiskard,  8  T.  R.  456,  that  bail  above  may  reeuhurly  be 
put  in  before  the  return  of  the  writ ;  and  the  bsdl  above  may  undoubtedly  render 
their  principal.  The  same  rule  is  idso  recognised  in  Tidd's  Practice,  6th  edition, 
252.     The  plaintiff,  therefore,  has  no  cause  of  complaint. 

Lord  Tente&den,  C.  J.  Even  if  the  facts  relied  on  had  been  specially 
pleaded,  I  am  of  opinion  that  they  would  not  have  amounted  to  a  justification  in 
point  of  law.  I  think  the  cases  cited  have  never  been  acted  on  to  the  extent  of 
enabling  the  bail  below  to  put  in  bail  above  before  the  return  of  the  process, 
without  the  consent  of  the  defendant.  Doubt,  however,  might  reasonably  be 
entertained  on  the  question ;  and  I  think  that  th^  circumstances  are  fit  for  the 
consideration  of  the  jury  in  estimating  the  damages  sustained:  there  must, 
necessarily,  be  a  verdict  for  the  plaintiff,  for  the  facts,  even  if  they  were  to 
furnish  a  justification,  are  not  pleaded  as  such. 

•      Verdict  for  the  plaintiff,  damages  one  farthing;  and  the  learned  Judge 
certified  to  deprive  him  of  costs,  (a) 

AdoiphuM  and  NichoUs  for  the  plaintiff. 

Campbell  and  FoUeU  for  the  defendant 

(a)  The  nune  point  wai  rnled  by  Lord  Tenterden  in  Bex  «.  Hoghes  and  Others,  tried  al 
Weetminstor  at  Uie  Sittings  after  Trinitj  torm,  1828.  In  that  ease,  which  was  an  indictment 
for  a  riot,  the  defendants,  two  of  whom  were  bail  to  the  action  for  the  proseontor  pat  in  by  the 
bail  to  the  sheriff  before  tiie  retorn  of  the  writ,  had  forcibly  entered  his  hooae,  and  taken  him, 
in  order  to  render  him;  and  his  Lordship  mled,  that  as  they  were  not  justified  in  doing  HtuA, 
they  most  be  eooTioted. 


JONBS  V.  KENBICK.— p.  179. 

The  judge  at  Nisi  Prins  eannot  eertUy  under  the  statute  5  O.  4,  e.  106,  {  21  (Welch  JudicatoM 
Aot),  unless  the  plaintiif  prore  that  the  defendant  was  in  Wales  at  the  time  of  the  serried 
of 


SPENOER  V.  JACOB  and  Another.— p.  180. 

The  plaintiff  was  airested  by  the  endorsee  of  a  bill  of  ezohangejjtnrporting  to  be  drawn  on  him, 
and  accepted  by  him.  In  fact,  the  acceptance  was  not  his.  This  is  not  sufficient  to  support 
an  action  for  a  malicious  arrest^  the  defendante  baring  acted  under  a  mistake,  without  maUoa. 

Cass  for  a  malicious  arrest. 
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The  plaintiff  was  held  to  bail  as  the  acceptor  of  a  bill  of  exchange  drawn  bj 
J.  8,,  and  endorsed  to  the  defendants.  The  ImU,  in  fiust,  was  addressed  to  Mr. 
J.  Spencer,  No.  3,  Sidmonth  street,  and  was  accepted  in  the  name  of  J.  Spencer. 
The  plaintiff's  name  was  J.  Spencer,  and  his  residence  was  at  No.  3,  Sidmootk 
street ;  but  the  acceptance  was  not  his.  The  bill  was  presented  to  him  on  ita 
matnritj  by  a  banker's  clerk,  and  he  thmi  denied  that  it  was  his  aeoeptaxifie; 
bnt  there  was  no  proof  that  this  foot  was  oommnnicatedto  the  defendants. 

Campbdlf  for  the  defendants,  submitted,  that  ^e  plaintiff  mart  be  nonsmted, 
for  that  there  was  no  evidence  of  malice,  or  wantof  probdolecaosefortheanest 

Adolphus  for  the  pLiintiff.  It  is  clear  upon  the  whole  evidence  that  the 
defenduits  took  the  bill  on  the  credit  of  the  endorser,  without  any  inquiiy  as  ts 
the  acceptor.  They  then  fix  upon  a  wrong  person,  who  ^m  the  first  disehaai 
it ;  and  they  arrest  him  without  further  inquiry.  If  they  will  do  ao,  they  mnl 
take  the  consequences  of  their  conduct. 

Lord  Tkntbldsm,  G.  J.  The  defendants  may  have  been  csretess ;  they  to- 
tunly  are  mistaken :  but  I  can  see  no  appearance  of  malice  in  their  conduok; 
nor  can  I  say  that  they  were  without  probable  cause  for  ^at  they  did.  Itdoa 
not  even  appear  that  they  were  informed  that  the  plaintiff  diwdaiwiftd  the  liSL 

Neasttt^ 

Adolj>hm4  and  Dundas  Ibr  the  plaintiff. 

Campbdl  and  PaUemm  for  the  defendants. 


BERN ASCONI  and  Others,  Assignees  of  CFAMBEBS,  v,  ANDEBSON  ind 

Ux.,  Administratrix  of  ANDERSON.— p.  183. 

Ab  aekaowkdpMDt  «f  adtbt»  wUhonl  tpMiiyiBg  ftnjr  Mnomt»  Si  aot  vnilei«Bt  toodMt  Ito 
oradilor  to  nomiiial  damsgei  on  a  eouit  ayon  an  •eeooBi  itatod. 

AssxTMPfiHT.  The  declaration  contained  a  special  count,  which  was  not  ^?ed; 
the  usual  money  counts,  and  a  count  on  an  account  stated. 

The  bankrupt  had  been  the  intestate's  banker;  and  the  general  account,  inde- 
pendently of  tne  sum  in  question  in  this  action,  was  in  favour  of  the  intestate  at 
the  time  of  his  death.  It  did  not,  however,  appear  to  what  extent  it  was  so^  or 
how  fer  it  had  varied  since  the  time  when  the  letters,  which  will  be  mentioned, 
were  written.  Evidence  of  some  of  the  circumstances  connected  with  the  trua- 
aetion  was  given,  but  not  enough  to  au|^rt  any  of  the  counts  in  the  dedaia- 
tion ;  and  &en  letters  from  the  intestate  to  the  bankrupt  were  proved,  in  wkieh 
he  spoke  of  the  debt  due  from  himself  to  the  bankrupt,  and  promised  to  pay  it ; 
but  no  amount  of  debt  was  specified,  or  any  mention  made  of  the  manner  in 
which  it  accrued. 

On  this  evidence,  F.  FoUock,  for  the  plaintiff,  contended,  that  he  was  enti- 
tled to  a  verdict  for  nominal  damages.  The  letters  mention  no  sum,  therefore 
the  damages  can  only  be  nominal :  but  they  acknowledge  a  debt^  and  that  enti- 
tles the  plaintiffii  to  a  verdict  either  on  the  money  counts,  or  on  the  aoooimt 

stated. 

Lord  TxNTSRDSN,  C.  J.  The  plaintiff  cannot  have  a  verdict,  as  on  an  aoooont 
stated:  for  the  letters  ascertain  no  amount,  and  that  is  essential  to  the  notion  of 
an  account  stated.  Thev  certainly  are  evidence  of  a  debt  at  the  time  they  were 
written :  but  it  is  in  eviaence,  also,  that  at  the  time  of  the  intestate's  death  he 
had,  independently  of  the  claim  now  in  dispute,  a  balance  in  his  fevour.  Whether 
that  fell  short  of  the  amount  of  this  claim,  we  are  not  informed ;  and  it  is  essen- 
tial to  the  right  of  the  plaintiffii  to  recover  in  this  action  that  it  should  have  done 
so.  The  plaintiffii,  then,  have  not  proved  that  any  balance  was  due  to  the  bank- 
mpt  at  the  time  of  the  death  of  the  intestate,  and,  consequently,  they  are  not 
entitled  even  to  nominal  damages.  NoDBnit. 
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F,  FoUock  and  BoOand  for  the  pLuntiff. 

Sir  James  ScarUU  and  Hutchinson  for  the  defendants. 

Sife  Ticker «.  BarroW,  7  B.  A  0.  82S. 


ROLFE  V.  The  Inhabitants  of  the  HU^TDRED  of  ELTHORNE.— p.  186. 

Where  the  owner  of  property  destroyed  hy  malioiou  fire  girei  in  hb  examinatioB  on  oi^ 
under  the  atatnte  0  Q.  1,  o.  22,  it  is  not  neeessary,  in  order  to  enable  the  owner  to  reooTer 
against  the  hundred,  that  any  other  person  ehonld  do  so. 

The  prorision  that  the  serrants  having  the  oare  of  the  premises  shall  do  so,  only  applies  to 
oases  where  the  owner  is  away,  and  has  no  personal  snperintendenoe  of  ^e  premiaev;  not  ia 
eaaea  where  he  merely  happens  to  be  abtent  St  the  instant  when  the  fire  h^vpent. 


THOMPSOK  v.  SHACKEtL.— p,  187. 

£ft  b  not  libdlova  ftirly  and  honestly  to  eriticiBe  a  psdntUig  pnbliely  eadiibitvd,  howvrtr  Bthuig 

the  terms  of  oenswe  naed  may  be. 

Oasb  for  a  libel.    Plea,  general  issue. 

The  libel  complained  of  was  a  criticism  published  in  the  John  Boll  netrspaper, 
of  which  the  defendant  was  the  publisher,  on  a  |)ortrait  of  the  King,  painted  by 
the  plaintiff,  which  wm  exhibited  at  Somerset^hotise.  The  libel  termed  the  paiui' 
ing  a  n^ere  daub,  and  used  other  strong  terms  of  censure.  It  also  imputed  Id 
the'  plaintiff  that  he  had  procured  the  King  to  sit  for  the  portrait,  under  prd^ 
tence  of  introducing  it  into  a  large  painting  of  the  King^s  embarkation  in  ite^ 
land ;  and  had  then  exhibited  it  as  a  single  portndt,  on  canvass  enlarged  for  the 
purpose:  and  this  latter  imputation  was  proved  to  be  true. 

It  was  contended,  for  the  defendant,  that  the  article  complained  of  was  a  hit 
criticism  on  a  work  of  art  exhibited  to  public  Inspection;  and^  therefore,  rM 
libellous,  on  the  anthority  of  Catr  v.  Hood,  1  Campb.  355,  n. 

Best,  C.  J.,  in  summing  up  to  the  jury,  said.  The  question  for  you  is,  whether 
the  publication  is  a  fair  and  temperate  criticism  on  the  painting  of  the  plaintiff: 
or  whether  it  be  made  the  vehicle  of  pei^onal  malignity  towards  the  pliuntiff.  1 
have  myself  Ta)  acted  on  the  doctrine  of  Iny  Lord  Ellenborough  in  the  casd 
referred  to,  tnough  I  do  not  go  quite  as  far  as  he  did  in  that  case,  because  I 
think  no  personal  Hdicule  of  the  author  is  justifiable;  but  if  this  be  really  aA 
Jumest  criticism,  and  no  more,  this  defendant  is  entitled  to  your  verdict.  If  he 
has  exceeded  the  limit  of  fhir  and  honest  criticism,  then  you  will  find  for  tli6 
plaintiff.  Yerdiot  for  the  defendant. 

Tdddy,  Seijt.,  and  Reader,  for  the  plaintiif. 

Wilde,  Seijt.,  and  J,  Parke,  for  the  defendant. 

(a)  Dunno  «.  Anderson,  R.  A  K.  K.  P.  C.  287.    See  also  doane  «.  Knight^  rap.  25ft. 
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SITTINGS  AFTER  TRINITY  TERM,  IN  K.  B. 

9  Geo.  IV.— 1828. 


DOE  dem.  DAVIS  and  Another  v.  ELSAM.— p.  189. 

ProTifOM  for  re-ent^  in  a  lesM  we  to  be  eonstniod  like  other  oontnets ;  not  with  the  itoieteea 

of  eonditiom  At  eommon  l&w. 

Ejectment.  The  action  was  brought  on  a  clause  of  re-entrj  in  a  leaae,  in 
case  Elsam,  his  executors,  &o,f  should  carry  on  the  business  of  a  pork  butcher, 
<m  the  premises,  ''or  if  any  auction  should  be  had  on  the  premises,  or  use  them 
for  the  sale  of  pork." 

It  was  clearly  proved  that  carcasses  of  pork  had  been  exposed  on  the  premises 
by  one  Summers,  and  that  bargains  had  been  made  there  by  him  with  respect  to 
the  sale,  and  that  there  was  a  placard  on  the  shop  stating  that  orders  for  Sum- 
mers, who  was  a  pork  butcher  in  the  neighbourhood,  were  received  here.  It  ap- 
peared, however,  that  the  carcasses  were  always  taken  to  Summers's  own  premises 
to  be  eat  up,  and  that  the  bills  for  the  meat  supplied  were  made  out  as  from 
Summers's  own  establishment.  It  further  appeared  that  Summers  had  got  into 
Doasession  for  another  purpose,  and  that  the  defendant,  as  soon  as  he  was  aware 
of  his  oonduct,  immediately  put  a  stop  to  it. 

Brougham  for  the  defendant,  submitted  that  there  was  no  forfeiture.  All 
conditions  to  defeat  an  estate  must  be  construed  strictly.  Now  here  the  bosineoB 
carried  on  was  not  that  of  a  pork  butcher,  which  consists  in  the  cutting  up,  and 
jiot  merely  in  exposing  the  whole  carcass.  The  first  part  of  the  proviso,  there- 
fore, was  out  of  tiie  question.  And  no  recovery  can  be  had  on  the  second  part; 
fire^  because  it  is  ungrammatical  and  insensible;  and,  secondly,  because  thefe, 
also,  the  dealing  was  not  within  the  words  of  the  proviso;  for  the  sale,  even  if 
the  proviso  had  effect,  was  not  completed  on  the  premises,  but  at  Summers's  other 
establishment,  where  the  meat  was  cut,  and  whence  it  was  delivered. 

Lord  Tentebden,  C.  J.  I  think,  under  the  peculiar  circumstances  of  the  case, 
the  defendant  having  done  all  in  his  power  to  prevent  the  evil  complained  of,  the 

flaintiff  would  do  well  to  consent  to  withdraw  a  juror.  In  point  of  law,  however, 
think  that  the  second  part  of  the  proviso  must  be  considered  to  have  the  same 
effect  as  if  it  had  been  expressed ''  in  case  the  premises  should  be  used  for  the  nle 
of  pork;''  and  I  also  think  that  the  artifice  resorted  to  by  Summers  is  only  a 
fraud  attempted  on  the  proviso,  and  would  not  prevent  its  operation.  I  do  not 
think  provisoes  of  this  sort  are  to  be  construed  with  the  strictness  of  coaditioni 
Jit  common  law.  These  are  matters  of  contract  between  the  parties,  and  shoold, 
in  my  opinion,  be  construed  as  other  contracts.  The  parties  agree  to  a  tenaacj 
on  certain  terms,  and  there' is  no  hardship  in  binding  them  to  those  terms.  In 
my  view  of  cases  of  this  sort  the  provisoes  ought  to  be  construed  according  to  6ir 
and  obvious  construction,  without  favour  to  either  side. 

A  juror  was  then  withdrawn 
Sir  James  ScarUU  and  F.  Kdly  for  the  plaintiff. 
Brrwkgham  and  ChUijf  for  the  defendant. 


The  COLLEGE  of  PHYSICIANS  v.  HARRISON.— p.  191. 

She  itfttate  of  U  ik  15  H.  %  c.  S,  i^pointing  and  regulating  the  college  of  phTiieiia^  if  • 

pabUe  Mt 


194]  1  MooDT  &  Malkik.  60^ 


ROBERTS  V.  ALLATT.— p.  192. 

A  witness  is  not  ezensed  from  answering  a  question  on  the  ground  that  the  oondnot  inquired  into 
oil  his  pari  would  subject  him  to  a  penaltyi  if  the  time  limited  for  proceeding  for  such  penalty 
lepast. 

Assumpsit  by  the  endorsee,  against  the  acceptor  of  a  bill  of  exchange. 

The  defence  was,  that  the  bill  was  drawn  and  accepted  for  the  balance  of  an 
account  of  stock-jobbing  transactions. 

To  prove  this  one  of  the  parties  in  the  transaction  was  called  as  a  witness. 
He  objected  to  answer  the  question,  on  the  ground  that  his  answer  might  sub- 
ject him  to  penalties  un'der  the  stock-jobbing  acts.  It  appeared,  howeyer,  that 
the  transaction  had  taken  place  more  than  three  years  before  the  trial  ;(a)  and 
the  witness  stated,  in  answer  to  a  question  from  Lord  Tenterden,  that  he  was 
not  aware  that  any  proceedings  had  been  already  commenced  against  him  for  the 
penalties. 

Under  these  circumstances,  it  being  too  late  now  to  commence  proceedings  for 
them.  Lord  Tenterden,  0.  J.,  held  the  witness  bound  to  answer  the  questions 
put  to  him. (5)  Verdict  for  the  plaintiff. 

F,  PoUodc  and  FlaU  for  the  plaintiff. 

Gumey  for  the  defendant. 

(a)  31  Elii.  0.  5,  s.  5. 

(6)  In  R.  9.  Reading,  7  Howell's  St.  Tr.  296,  it  was  held  that  a  witness  was  protected  from 
answering  questions  respecting  the  commission  of  an  offence,  although  he  had  received  a  pardon. 
This  ease  (which  is  cited  in  Starkie  on  Evidence,  part  2,  p.  137,  together  with  the  case  of  Earl 
of  R.  V,  Shaftesbury,  8  Howell's  8t  Tr.  817,  as  authority  in  favour  of  the  doctrine  there  laid 
down)  is  not  absolutely  inconsistent  with  the  principal  case,  because  the  pardon  could  only  be 
made  available  by  plea,  and  would  impose  proof  on  the  defendant :  in  the  principal  case  no  acUon 
could  be  maintained  for  the  penalties,  unless  the  plaintiff  showed  them  to  have  been  incurred 
within  the  limited  time.  The  reasons,  however,  which  the  judges  in  those  cases  gave  for  their 
decision  were  not  of  this  character;  and  it  may,  probably,  be  doubtM  whether,  considering  the 
nature  of  the  trials,  and  the  periods  (1679  and  1681)  in  which  they  took  place,  the  decisions  can 
be  oonridered  as  binding.  In  R.  o.  Reading,  North,  C.  J.,  refused  to  allow  the  question,  whether 
he  had  been  guilty  of  certain  offences,  to  m  put  to  a  witness  for  the  crown,  on  the  ground  that 
**  if  he  hath  h^  pardon  it  doth  \akt  away  as  well  all  calumny  as  liableness  to  punishment,  and 
sets  him  right  against  all  objection.  So  you  know,  after  an  act  of  general  pardon,  it  is  a  scandal 
to  reproach  a  man  for  thai  which  he  is  thereby  pardoned  for.  Bo  Uiat  if  he  have  not  his  pardon 
his  life  is  in  danger;  if  he  hath,  neither  his  name  nor  life  must  suffer;  and  therefore,  such 
questions  must  not  be  asked  him ;"  and  Dolben,  J.,  and  Wild,  J.,  though  less  fully,  adopted  tha 
lame  reasoning.  The  circumstances  of  R.  «.  Earl  of  Shaftesbury  were  still  more  remarkablr. 
The  court  insisted,  in  compliance  with  the  demand  of  the  oounsel  for  the  crown,  and  in  opposi* 
tioB  to  tiie  wish  of  the  grand  jury,  that  Uie  evidence  of  the  witnesses  should  be  heard  by  thft 
grand  jury  in  open  court;  and  it  was  on  a  question  put  by  one  of  the  jury  to  a  witness,  expressly 
with  a  view  of  trying  his  character,  whether  he  had  not  reoeived  a  pardon,  that  North,  0.  J., 
rttfoaed  to  allow  the  question  to  be  put. 


SHBBWOOD  17.  ROBBINS.— p.  194. 

A  condition  in  articles  of  sale,  "  that  any  error  in  the  particulars  shall  not  vitiate  the  sale,  but  a 
eompensataon  shall  be  made,"  only  applies  to  cases  where  the  dronmstances  afford  a  principl« 
by  which  this  compensation  can  be  estimated. 

Therefore,  on  the  sale  of  a  reversion  expectant  on  the  death  of  A.  B.  without  children,  an  error 
in  the  statement  of  A.  B.'s  age  does  not  come  within  the  condition  (as  it  would  if  the  reversion 
were  simply  expectant  on  A.  B.'s  death),  because  it  affects  the  probabUi^  of  the  other  con- 
tingency, which  is  not  a  subject  of  calculation ;  and  the  purchaser  is  entitled  to  rescind  th« 
contract. 

Assumpsit  for  money  had  and  reoeired. 

The  action  waa  brought  to  recover  from  the  defendant,  an  auctioneer,  the 
deposit  paid  on  a  purchase  at  an  auction  of  property  described  as  "  the  reversioii 
of  2000^.  after  the  death  of  a  person  aged  sixty-six."  The  property  was  stated 
to  be  subject  to  a  contingency;  and  the  nature  of  this  was  also  stated  in  writing, 
made  at  the  time  of  the  sale,  on  the  back  of  the  particularsi  to  be  such,  that^ 
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if  the  party  on  whose  life  the  reTerrion  was  dependent  shonld  leave  duldien, 
the  reversion  would  he  defeated ;  and  the  age  of  the  party  waa  then  ako  stated 
to  he  sixtj-eiz.  The  sixth  condition  of  sale  was  in  these  words :  '<  That  if  aoy 
mistake  or  omission  shall  he  discovered  in  the  description  of  the  property  to  be 
sold,  or  any  error  whatever  shall  appear  in  this  particolary  such  mistake,  omi^ 
sion,  or  error,  shall  not  vitiate  the  sale,  hut  a  compensation  or  equivalent  shall 
be  ffiven  or  taken,  as  the  case  may  require.'' 

£>me  objections  were  made  in  point  of  law  to  the  vendor's  title,  on  which  no 
opinion  was  expressed ;  but  it  was  agreed  that  a  special  case  should  be  made  if 
they  became  material.  Besides  these  objections  it  was  proved  that  the  party  o& 
whose  death  the  reversion  was  expectant  was  only  of  the  age  of  sixty-four,  net 
of  sixtynsix,  and  the  counsel  on  both  sides  addressed  the  jury  on  the  question, 
whether  this  misrepresentation  was  wilful  or  not.     Lord  Tenterbsn  left  this 

auestion  to  the  jury,  and  they  found  that  the  misrepresentation  was  wilful  en 
tie  part  of  the  vendor ;  and  thereupon  the  verdict  was  entered  for  the  plaintiff, 
liord  Tenterden,  C.  J.,  then  said :  I  left  that  question  to  the  jury,  becanse 
both  parties  seemed  to  wish  it :  but  I  am  decidedly  of  opinion  that  the  quesdoo 
was  immaterial.  In  the  case  of  a  reversion,  simply  expectant  on  the  death  of 
an  individual,  if  a  mistake  be  made  in  his  age,  a  compensation  may  be  made 
under  the  condition,  for  the  difference  of  value  may  be  computed :  but  where 
there  is  an  additional  contingency,  such  as  that  of  Uie  birth  of  fiiture  children 
in  this  case,  the  difference  of  age  alters  the  likelihood  of  that  contingency;  and 
in  such  a  case,  therefore,  no  estimate  can  possibly  be  made  of  the  difference  of 
value  between  the  thing  described  and  the  thing  sold,  and  the  contract  itself 
must- be  vacated.  Verdict  for  the  plaintiff. 

Sir  Jamez  Scariett,  CampheU,  and  Cb^yte,  fbr  the  pUuntilT. 
a  F.  WiUiafnt  and  Byland  for  the  defendant 
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la  an  aetion  hj  snigBMi  of  •  bMildvpt,  where  lli^re  ttB  lofln  bovtitft  or  eemw  of  Mlitt  «i 
which  the  baoknipt  might  hate  eeed,  mod  others  on  which  he  eonld  no^  the  proeeediBgieadir 
the  oommiraion  tua  admiBeible  in  evidence,  {f  the  plaintiAi  elect  to  proceed  onty  on  theie 
counts  which  the  henimpt  might  hare  sastained. 

Where  a  party  tendered  eridence  primi  facie  admieelble:  Held,  that  the  other  party  engbt  wA 
io  be  allowed  to  interpoee  with  tike  CTidenee  fbr  the  pnrpoee  of  ezdiiding  it :  hat  that  it  iborii 
h%  received,  and  ezpuiged  if  aflerwarde  diown  not  to  be  pn^Mrfy  reeeiyable. 

Trover  for  certain  bills  of  exchange. 

There  were  counts  stating  a  possession  bv  the  bankrupt,  and  a  conTersion  in 
his  time ;  and  others  stating  a  possession  by  the  plaintiflb  as  assignees,  tsd  a 
conversion  in  their  time.  There  was  also  a  special  connt,  on  which  nothing 
finally  turned,  stating  a  cause  of  action  for  which  the  bankrupt  might  have  soed. 

Notice  had  been  given  to  diiq>ute  the  trading,  Ac. 

Sir  Jame$  ScofieU  proposed  to  prove  these  facts  by  the  proceedings  under 
the  commission. 

F,  Pollock,  By  the  6  G.  4,  c.  16,  s.  92,  the  proceedings  are  evidence  onlj 
In  cases  where  the  bankrupt  might  have  maintain^  the  action.  Here  he  eoeld 
not,  for  there  are  counts  on  the  possession  of  the  assignees. 

Lord  Tenterden,  C.  J.  The  proceedings  are  evidence  in  actions  wbich  tlM 
bankrupt  might  have  brought ^  and  some  of  the  counts  are  of  that  nature.  On 
those  counts,  therefore,  they  are  evidence;  but  if  the  plaintifb  rely  on  them  tf 
proof,  they  must  abandon  the  counts  on  the  possession  of  the  assignees. 

The  facts  in  question  were  then  proved  by  parol  evidence. 

The  plainUfEs  tendered  in  evidence  the  defendant's  examination  taken  beferi 
the  commissioners,  and  proved  his  handwriting  to  it.     They  odled  no  peiM 
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present  when  it  was  taken,  from  whom  Pollock  might  hare  elicited  the  facta  tax 
which  he  relied :  hat  he  stated,  that  questions  had  heen  put  to  the  defendant, 
which  would  have  enahled  him  materially  to  alter  the  effect  of  his  examinatioti 
as  actually  taken ;  that  those  questions,  at  the  desire  of  the  commissioners,  w^re 
postponed  to  a  later  period  of  nis  examination,  which  was  to  he  continued  on  the 
next  day ;  that  in  the  interval  he  was  seized  with  apoplexy,  and  had  never  heein 
able  to  complete  his  examination ;  and  he  claimed  to  he  allowed,  before  the 
examination  was  read,  to  prove  these  facts ;  and  contended  that  they  would  render 
it  inadmissible,  as  incomplete,  and  requiring  a  qualification  which  it  never 
received. 

Sir  James  Scarlett  objected  to  the  receipt  of  the  proof  in  this  stage  of  the 
cause.  It  must  be  given  as  part  of  the  defendant's  case ;  and  then  the  examina- 
tion, if  it  be  rendered  objectionable  as  evidence,  may  be  struck  out  of  the  notes 
of  the  evidence. 

Lord  TsNTXRDEN,  a.  J,  I  give  no  opinion  on  the  effect  of  th6  evidence  si^* 
seated ;  but  I  cannot  admit  it  at  present.  The  inconvenience  of  allowing  the 
interposition  of  evidence  out  of  its  regular  course  would  be  very  great. (a) 

Some  evidence  of  the  kind  mentioned,  but  not  very  strong,  was  afterwards 
given,  and  the  examination  was  very  little  used  or  relied  on,  the  case  chiefly 
taming  on  another  question  of  fact;  but  no  opinion  was  intimated  as  to  the 
effect  of  the  evidence  upon  the  strict  admissibility  of  the  deposition. 

Verdict  for  the  plaintiff,  with  leave  to  move  for  a  nonsuit  on  another  points 

Sir  James  Scarlett,  Piatt,  and  JoshtJia  Epajts,  for  the  plaintiCfe. 

F.  Pollock  and  Parke  for  the  defendant. 


A  motion  was  afterwards  made  on  the  point  reserved,  but  no  notice  was  taken 
of  those  stated  above. 

(«)  In  the  eiM  of  R. «.  Wftkdleld  «n4  Otbvn,  tried  before  Hnnock,  B.,  st  Luieiister  Lent 
Msixes,  1S27,  which  wu  an  indietment  for  »bduotton,  the  principal  witness  was  said  to  hare 
heen  married  in  Seotlaod  to  the  defendant  Wakefield ;  and  nearly  a  day  was  oocnpied,  befote 
she  was  examined.  In  examining  witnesses  on  both  sides  as  to  the  yalidity  of  Uiat  marriage  by 
the  Scotch  law,  to  ascertain  whether  she  were  admissible  as  a  witness  Or  not  This,  therefore, 
appears  to  be  one  of  tiiose  matters  of  practice,  which  depend  rather  on  Uie  discretion  ef  the 
presiding  judge,  applied  to  the  particular  circumstances  of  the  case,  than  on  any  strict  rtde  of 
law ;  of  the  same  kind  is  the  plaintiff's  right  of  reply  where  facts  are  stated  but  no  evidence 
Mtnally  given  (Crerar  v.  Sodo,  sup.  479) ;  and  the  period  at  which  one  of  several  defendants  in 
an  action  of  tort,  against  whom  the  plaintiff  has  failed  to  make  out  any  case,  is  entitled  to  an 
acquittal.  Thus  in  Wright  v,  Paulin,  R.  A  M.  X.  P.  C.  128,  Best,  G.  J.,  denied  the  righi  of 
a  defendant  to  an  aoqniuial  in  such  a  case,  until  aU  the  evidence  in  favour  of  the  other  defend- 
ants was  gone  through,  and  the  period  of  taking  the  acquittal  was  deferred  in  consequence : 
while  in  Carpenter  e.  Jones,  Middlesex  sittings  after  Trinity  Term,  1828,  Lord  Tenterdon,  G. 
J.,  on  a  similar  application,  after  stating  that  Judges  had  certainly  been  much  in  the  habit  of 
refusing  to  direct  an  acquittal  till  all  the  other  witnesses  have  been  examined,  and  that  it  was 
vety  often  right  to  do  so,  said,  that  he  was  nevertheless  of  opinion  that  the  time  of  taking  such 
m  acquittal  is  in  the  discretion  of  the  judge,  and  that  it  may  be  taken  whenever  it  is  most 
eonvenient  And  aoeordingly,  under  the  particular  eironmstanoes  of  that  case,  he  allowed  on« 
defendant  to  be  acquitted  teimediaAely  on  the  dose  of  the  opening  speech  for  the  other  defsnd- 
tnts. 


BAKREm  V.  DKERE.— p.  200. 

Payment  to  a  person  fbnnd  in  a  merchant's  oonnting-honse,  and  appearing  to  be  Intrusted  with 
ttie  conduct  of  the  business  there,  Is  good  payment  to  the  iperohanty  thoagh  it  tarns  out  that 
the  pereott  was  never  employed  by  him. 

Assumpsit  for  gooda  sold  and  delivered. 

The  defence  was  payment.  There  had  been  some  dispntes  between  the  partiei 
18  to  certain  deductions  claimed  by  the  defendant;  and  tbe  defendant  sent  Ws 
A.  to  pay  the  undisputed  amount,  and  ordered  bim  to  deliver,  at  the  same  time^ 
a  letter  stating  bis  objections  to  the  items  in  dispute.    W-  A.  stated  thKt  hib 
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Went  to  the  plaintiff's  connting-honae,  that  the  ooanting^hoiuie  had  a  part  ndkd 
off)  and  that  within  that  part  he  found  a  person  sitting,  with  account  books  near 
bxm,  and  that  he  gave  him  the  amount  he  was  directed  to  pay,  and  the  letter. 
The  person  to  whom  he  gave  the  money  and  letter,  opened  the  letter,  referred  to 
some  of  the  books,  and  then  said  he  oould  say  nothing  as  to  the  contents  of  the 
letter ;  that  that  question  might  remain  open,  but  that  he  would  give  a  receipt 
for  the  sum  actually  paid.  He  accordingly  gave  a  receipt  in  the  following 
form: — 

Beoeived  of  J.  Deere,  Esq.,  6/.  16s. 

for  Barret  and  Co. 

W.  Lo50. 

In  &ct,  the  plaintiff  had  no  such  person  as  W.  Long  in  his  employment,  and 
the  money  never  came  to  his  hands ;  and  it  was  also  proved  that  no  one,  except 
the  plaintiff's  son,  usually  sat  in  the  counting-house,  and  that  the  money  iras 
not  paid  to  him.  Some  attempt  was  made,  but  with  little  suooess,  to  prove  tliat 
A.  B.  had  mistaken  the  plaintiff's  counting-house.  The  money  originallj  in 
dispute  had  been  pud  into  court,  and  the  only  Question  now  was,  wheth»  there 
had  been  a  good  payment  of  the  6^.  16$.  or  not  r 

Lord  Tenterdsn,  C.  J.  The  only  question  for  the  jury  is,  whether  the  snm 
of  6^.  16«.  was  paid  at  the  plaintiff's  counting-house  or  not  ?  if  it  was,  the 
defendant  is  entitled  to  a  verdict.  If  he  were  not,  the  consequences  would  be 
very  serious.  In  a  great  place  of  business  like  this,  no  transactions  could  be 
carried  on,  if  it  were  not  sufficient  for  a  purchaser  to  send  his  money  to  the 
seller's  place  of  business,  and  pay  it  to  any  person  whom  he  finds  there,  whe- 
ther actually  authorized  to  receive  it  or  not,  who  appears  to  be  intrusted  with 
the  conduct  of  the  business.  The  debtor  has  a  right  to  suppose  that  the  ti^es- 
man  has  the  control  of  his  own  premises,  and  that  he  will  not  allow  persons  to 
come  there  and  intermeddle  in  his  business  without  his  authority.  If,  there- 
fore, the  jury  are  of  opinion  that  the  payment  was  made  at  the  plaintiff's  count- 
ing-house^ their  verdict  must  be  for  the  defendant. 

Verdict  for  the  defendant 

Gumey  and  F.  Kelly  for  the  plaintiff. 

Campbell  and  MatUe  for  the  defendant. 


LEVY  V.  DOLBELL.— p.  202. 

Zh  aa  action  against  the  acceptor  of  a  bill  of  exchange,  who  pleaded  hit  disehaige  aoder  the 
InsoWent  Debtor's  Act,  the  defendant  baring  miedeecribed  Che  holder  in  his  aohednle,  ud 
there  being  eome  eyidenoe  tending  to  ihow  that  he  knew  the  holder  at  the  time:  Held,  that 
the  trae  question  for  the  jury  was,  whether  he  did  so  know  the  holder? 

Assumpsit  on  a  bill  of  exchange,  drawn  by  Boyton,  and  accepted  bj  the 
defendant,  payable  to  Bailey,  and  endorsed  by  Bailey  to  the  plaintiff. 

Pleas,  non  assumpsit,  and  discharge  under  the  Insolvent  Debtor's  Act. 

This  bill,  among  others,  had  been  accepted  by  the  defendant  for  the  accooH 
modation  of  Boyton,  to  whom  Bailey  had  given  value  for  them.  Dolbell  had 
described  them  correctly  in  his  schedule,  as  to  the  parties,  date,  and  amoimt; 
but  had  stated  this  IhU  to  be  in  the  hands  of  Mr.  Isaacs  of  Mansel  Street^  Good- 
man's Fields,  who  was  an  attorney.  In  fact,  it  at  that  time  belonged  to  the 
plaintiff,  and  was  either  in  his  hands  or  those  of  Mr.  Isaacs,  of  Berry  Street,  St* 
Maiy  Axe,  as  his  attorney,  and  had  never  been  in  those  of  Mr.  Isaacs  of  Mas' 
ael  Street.  Some  evidence  was  given  to  show  that  the  defendant  had  becA 
informed,  about  the  time  of  his  going  to  prison,  that  the  bill  was  in  the  hands 
of  Mr.  Isaacs  of  Berry  Street,  as  attorney  for  the  plaintiff;  the  evidence,  how- 
everi  did  not  distinctly  show  more  than  that  the  defendant  had  been  told  that 
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BIr.  Isaacs  had  the  hill,  without  any  description  to  show  which  of  the  Messrs. 
Isaacs  was  intended. 

On  this  evidence  Cfumejf  contended  that  the  plaintiff  was  entitled  to  a  yerdict. 
Bj  the  proyisions  of  the  statute  7  O.  4,  c.  67,  s.  46,  the  defendant  is  not  enti- 
tled to  he  discharged  except  as  against  persons  named  in  his  schedule :  he  is 
bound  to  giye  notice  to  all  his  creditors ;  and  if  he  does  not  know  them,  he 
must  make  that  appear  to  the  satisfiustion  of  the  court,  as  an  excuse  for  not 

fiying  notice  ]  but  if  he  knows  them  at  any  time  before  the  adjudication,  then, 
y  the  express  provisions  of  the  statute  he  must  insert  them  in  his  schedule.  In 
this  case  there  is  distinct  evidence  that  he  knew  the  history  of  the  bill  before  he 
filed  his  schedule  at  all,  or  at  least  before  the  adjudication ;  and  with  this  know- 
ledge he  misdescribed  the  holder. 

Sir  Jamea  Scarlett,  It  had  been  repeatedly  decided,(a)  that  if  the  bill  is 
faithfully  described,  and  the  best  information  given  as  to  the  holder  which  the 
insolvent  can  give,  it  is  sufficient,  though  in  fact  there  be  some  inaccuracy  in 
the  description  of  the  creditor ;  or  even,  as  in  the  case  of  Nias  v,  Nicholson,  in 
that  of  the  instrument  itself.  The  real  question  is.  Whether  the  insolvent 
intended  a  fraud  ?  and  the  true  issue,  whether  the  defendant,  when  he  made  out 
his  schedule,  purposely  concealed  the  name  of  the  real  holder,  with  intent  to 
evade  opposition  by  him. 

Lord  Tentebdsn,  C.  J.  There  is  evidence  in  this  case  tending  to  show  that 
the  defendant  knew  the  true  holder  of  the  bill  at  the  time  that  he  inserted  the 
erroneous  description  in  his  schedule.  As  that  is  the  case,  I  think  the  proper 
question  for  the  juir  is,  whether  he  did  so  or  not.  The  evidence  is  by  no  means 
conclusive.  If  Bailey  only  told  him  that  the  bill  was  in  the  hands  of  Isaacs,  an 
attorney,  he  might  reasonably  suppose  that  Isaacs  of  Mansel  Street  was  the  per- 
son meant,  and  then  it  will  be  a  case  of  mistake;  if  he  were  told  that  Isaacs  of 
Berry  Street  had  it,  then  he  has  mis-stated  the  holder  with  knowledge  who  he 
was.  There  appears  to  be  no  motive  for  his  doing  so ;  but  it  is  for  the  jury  to 
say  which  of  these  is  the  truth;  and  in  the  former  case  the  yerdict  must  be  in 
hia  favour,  in  the  latter  against  him.  Verdict  for  the  defendant. 

Gumey  and  Joshua  Evans  for  the  plaintiff. 

Sir  James  Scarlett  and  Ohitty  for  the  defendant. 

(a)  Formaa  v.  Drew,  4  B.  A  0. 15;  Wood  v.  Jowett,  ib.  20  n;  Rmtm  «.  Lambert,  ib.  214 1 
KiM  r.  Niohobon,  R.  ^  M.  N.  P.  C.  322. 


NAYLOR  and  Others  v.  TAYLOR.— p.  205. 

A  blockading  fqnadron  maj  lawfully  lie  at  aaj  distance  conTenient  for  Bbntting  np  the  port 
blockaded,  provided  it  does  not  obstmot  any  other ;  and  a  ship  will  be  considered  as  guil^ 
of  a  wilful  breach  of  the  blockade  which  actually  comes  within  reach  of  capture  by  the  squad- 
ron, if  the  eironmstanees  were  such,  that  a  prudent  man  would  have  inquired  whether  that 
were  the  blockading  squadron,  although  the  captain  were  actually  ignorant  of  its  being  so, 
not  having  inquired. 

Assumpsit  on  a  policy  of  insurance  on  goods  on  board  the  ship  Monarch,  ''  at 
and  from  Liverpool,  to  any  port  or  ports,  place  or  places,  in  the  river  Plate ;  in 
the  event  of  blockade,  or  being  ordered  off  the  river  Plate,  with  liberty  to  pro- 
ceed to  any  other  port  in  South  America."     Loss  by  capture. 

The  pohcy  was  effected  on  the  4th  of  March,  1826,  and  the  voyage  commenced 
on  the  12th  of  March.  On  the  18th  of  February,  1826,  it  had  been  notified  in 
the  London  Gktzette,  that  the  Emperor  of  Brazil  had  instituted  a  blockade  '^  of 
the  ports  in  the  river  Plate  belonging  to  the  government  of  Buenos  Ayres.'^ 
The  Monarch  proceeded  to  the  river  Plate,  and  when  off  Monte  Video,  a  port  in 
that  river  belonging  to  the  Brazilian  government,  she  fell  in  with  the  blockading 
squadron  and  was  captured  for  an  dleged  breach  of  the  blockade.    The  Mo- 
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naroh  oould  baye  gone  to  Monte  Video  without  oppoeition ;  Imt  eiridenee 

g'ven  for  the  porpoae  of  showing  that  her  intention  was  to  goto  Buenoo  Ajrea. 
sine  ordered  to  Ko  Janeiro  for  oondemnatio%  and  proceediag  thither  with  a 
3rasUian  crew  on  board,  five  of  the  Bnglish  orew  rose  on  the  eaptora  (twentj^ 
two  in  nnmber),  retook  the  ship,  and  brought  it  to  England.  The  recapture 
was  <m  the  21st  of  July.  In  Augost  the  assured,  haying  no  notice  of  the  reoi^ 
ture,  gaye  notice  of  abandonment,  and  commenced  their  acdon  in  Hikij  torn 
1S27,  before  which  time  the  yessel  and  cargo  had  returned  to  Bndand. 

Several  questions  were  made;  as  to  the  infringement  of  the  bbckade  bj  the 
Monarch ;  as  to  the  right  of  the  crew  to  retake  the  ship  when  she  was  piooeed- 
ing  to  Rio  Janeiro  for  the  purpose  of  a  judicial  inyestigation  of  the  propiietjof 
the  capture ;  as  to  the  rieht  of  the  assured  to  treat  it  as  a  total  loss,  when  the 
goods  were  returned  to  them ;  as  to  the  dutj  of  sending  them  by  another  ship 
to  their  destination ;  as  to  the  duty  of  the  crew  of  the  Monarch  after  the  recap* 
ture,  to  proceed  with  the  cargo  to  South  America;  and  as  to  the  eff&et  of  the 
notice  of  abandonment,  given,  as  it  was  in  fact,  after  the  recapture,  and  the 
commencement  of  the  action  taking  place,  as  it  did  after  the  anrival  of  the  goods 
in  England. 

All  the  latter  questiona  being  matters  of  law,  the  only  question  on  which  any 
directions  were  given  in  this  stage  of  the  case  related  to  the  breach  of  the 
blockade. 

Oampbdl  contended  that  no  breach  was  proved.  It  does  not  appear  that 
there  was  any  nort  to  which  the  notified  Mockade  af^lied  nearer  than  Buenos 
Ayres  itself,  which  was  one  hundred  miles  distant,  and  more,  firom  the  place  of 
capture.  A  blockade  cannot  properly  exist  at  such  a  distance;  or,  at  least^ 
vessels  cannot  understand  that  it  does  so,  and  are  not  guOty  of  a  breach  of  tha 
blockade,  unless  they  receive  notice  which  is  the  blockading  squadron ;  and  per* 
sist,  in  defiance  of  it,  in  attempting  to  go  to  the  port  in  question.  In  this  cas^ 
therefore,  the  Brasilian  fleet  should  have  intimated  to  the  Monarch,  the  eontiBih 
ance  of  the  blockade,  and  that  it  extended  to  the  point  where  they  were :  till 
they  did  so,  they  had  no  right  to  take  the  ship,  and  there  was  no  breadi  of  dio 
blockade. 

Lord  Tenterden,  0.  J.  I  can  leave  no  question  to  the  jury  except  t^a : 
Did  the  Monarch  break  the  blockade  or  not  ?  or,  in  other  words.  Ought  ske, 
when  she  came  in  sight  of  the  blockading  squadron,  to  have  inquired  whether  it 
were  such  or  not,  and  not  to  have  pursued  her  voyage  without  gaining  that  infor- 
mation ?  The  distance  of  the  blockading  fleet  from  the  ports  declared  in  block- 
ade is  certainly  considerable ;  but  I  know  no  precise  limit  of  distance  which  cio 
be  fixed.  I  should  say,  as  at  present  advised,  that  the  blockading  fleet  may  lie 
at  any  distance  convenient  for  shutting  up  the  port  blockaded,  not  obstructing 
any  other ;  and  that  was  the  case  here ;  Monte  Video  was  open,  and  we  do  not 
learn  that  there  were  any  ports  not  in  a  state  of  blockade  higher  up  the  river. 
I  think,  therefore,  that  the  blockading  fleet  might  lawfully  be  stationed  of 
Monte  Video.  If  so,  as  the  ship  left  England  with  knowledge  of  the  blocbde, 
I  think  a  prudent  man  would  have  inquired  whether  that  was  the  blockadiDg 
squadron.  If  you  think  that  the  captain  ought  to  have  done  so^  your  verdict 
should  be  for  tho  defendant;  if  not,  it  will  be  for  the  plainti&,  and  the  other 
questions  will  remain  open  for  discussion.  Verdict  for  tho  plaiBtifis.(a) 

Campbell  and  R,  Scarlett  for  the  plaintijBk 

Sir  Jame»  Scarlett  and  Aldervm  for  the  defendant. 


Sir  James  Scarlett  afterwards  moved  for  a  nonsuit  or  a  new  trial,  on  the  groon^ 
leserved  at  Nisi  Prius  only,  and  a  rule  was  granted,  which  is  still  pencUng.(i) 

(a)  See  2  Rob.  Adm.  Rep.  110,  The  Neptune;  6  Rob.  Adm.  Rep.  76.  The  Spei  and  Jnw; 
aad  262,  the  Shepherdeas.  t-     *  i— 

(6)  For  the  reitUt  of  thie  rale,  f «»  17  B.  C.  L.  R.  iSO. 
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BBST  V.  SAUNDSna— p.  20S. 


In  oases  where  primAge  is  payable  by  the  consignee  of  the  oareo  to  the  master  of  the  8hii>^  the 

master  may  mainta^  an  action  for  it,  though  the  freight  has  been  separately  adjusted. 
Where  the  bill  of  lading  expressed  that  the  goods  were  to  be  delirered  to  the  consignee,  '*  he 

Skying  freight  for  the  same  as  per  charter-part^,  with  primage  and  arerage  accustomed :" 
eld,  that  the  master  was  entitled  to  receire  primage  from  the  consignee :  although  the 
contract  between  the  ship-owner  and  the  agents  of  toe  consignee  ^there  being  oo  charter- 
party)  was  for  U.  per  ton  freight,  and  did  not  notice  primage ;  and  althongh  the  master  con- 
tncied  with  the  ship-owner  to  receire  a  ram  certain  "in  lieu  of  all  cabin  and  other  allow- 
ances, to  commence  from  the  day  of  Tictoalling  the  ship,  and  for  which  he  is  to  mess  the 
officers." 

Assumpsit  for  primage. 

The  action  was  brought  by  the  captain  of  the  ship  Albion  against  the  defendant, 
as  consignee  of  a  cargo  of  sugar  from  the  Maoxitias.  The  cargo  was  shipped  under 
a  bill  of  lading,  '<  to  Saunders  or  his  asaignB,  paying  freight  for  the  said  goods,  as 
per  charter-party,  with  primage  and  average  accustomed,''  and  delivery  was  made 
under  Saunders's  endorsement.  The  bilb  were  in  the  common  printed  form, 
and  the  words  quoted  were  in  the  printed  part.  There  was  in  fact  no  charter- 
party,  but  the  contract  between  the  ship-owner  and  the  consignee  was  for  5/.  per 
ton  freight ;  and  nothing  wiis  said  in  it  respecting  primage  or  any  other  charges. 
This  contract  was  communicated  to  the  shippers,  who  were  the  general  agents 
and  partners  of  the  consignee,  the  defendant,  llie  ship  Albion  had  originaUy 
gone  out  with  convicts  to  New  South  Wales,  and  took  in  the  cargo  in  question 
on  her  return  homewards ;  and  the  agreement  of  the  plaintiff  with  the  owner, 
which  was  made  before  the  ship  left  England  for  New  Souih  Wales,  provided 
that  the  plaintiff  should  ''  receive  10/.  per  calendar  month  in  full  for  wages,  and 
150/.  for  all  cabin  or  other  allowances,  to  commence  from  the  day  of  victualling 
the  ship,  and  for  which  he  is  to  mess  the  chief  aad  second  officers  for  the  whole 
voyage,  and  the  surgeon  outwards  and  also  the  surgeon  homewards,  if  he  bring 
one,  and  that  he  should  receive  three  sicca  rupees  per  day  in  full  for  all  shore 
expenses  during  the  time  the  ship  is  detained  in  India  and  New  South  Wales." 
On  the  arrival  cf  the  ship,  the  ship-owner  received  primage  as  well  as  freight  on 
some  goods  which  were  shipped  without  any  antecedent  contract,  and  paid  that 
primage  to  the  plaintiff:  but  he  settled  his  freight  account  with  the  defendant, 
by  receiving  the  5/.  per  ton  and  no  more  from  hmi ;  and  he  made  no  payment 
to  the  plaintiff  as  for  prima^  on  that  purt  of  the  cargo.  Evidence  was  given  as 
to  the  usage  of  the  Mauritius  trade  with  respect  to  primage ;  and  it  appeared, 
though  not  very  distinctly,  to  be  usual  to  receive  it  at  the  rate  of  5Z.  per  cent,  on 
the  freight,  unless  there  were  a  stipulation,  or  something  amounting  to  one,  to 
the  contrary.  In  practice,  primage,  when  due,  was  generally  included  in  the 
freight  account,  and  balanced  with  it. 

Sir  James  Scarlett  for  the  defendant.  There  are  many  objections  to  the  plain- 
tiff's recovery  in  this  case.  He  can  maintain  no  action  for  primage  by  itself, 
even  if  it  be  due ;  but  either  he  must  sue  for  freight  as  the  owner's  agent,  and 
then  he  may  include  his  primage,  or  the  owner  may  sue  for  freight  and  primage, 
and  then  he  will  be  accountable  to  the  master  for  the  latter,  ^ut  here  no  pri* 
mage  is  due.  The  bill  of  lading  does  not  make  it  so.  It  is  a  contract  by  the 
master  who  signs  it  to  deliver  on  certain  terms;  but  it  is  no  contract  on  the  part 
of  the  defendant,  and  he,  therefore,  is  not  bound  by  the  words  '<  with  primi^ 
and  average  accustomed ;"  and  if  he  is,  those  words  in  the  printed  form  must  be 
understood  merely  to  mean  that  the  primage,  if  any  be  due,  shall  be  paid  at  the 
osual  rate,  not  to  affect  the  question  whether  anv  is  due  at  all.  That  question, 
by  the  words  of  the  bill  of  lading  itself,  if  that  is  binding,  depends  on  the  charter- 
party,  or  the  contract,  which  is  equivi^lent  to  it ;  and  of  course,  if  the  bill  of 
lading  is  not  binding,  the  contract  between  the  shipper  and  owner  is  to  give  the 
rule.  That  contract  is  for  a  payment  of  5/.  per  ton  simply,  and  therefore  excludes 
all  other  charges ;  and,  in  fsM^t,  the  amount  has  been  settled  on  that  footing,  with- 
out any  claim  for  primage.     But  even  if  there  were  any  right  to  primage, 
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between  the  owner  and  the  defendant,  the  pbkintiff  can  haTe  no  claim,  for  he  haa 
agreed  to  take  a  sum  certain  in  lieu  of  hb  allowances,  and  primage  is  one  of 
them.  On  all  these  grounds  the  action  must  fail :  the  primage  and  freight  can* 
not  be  separated ;  the  defendant  has  entered  into  no  contract  to  pay  primage,  but, 
on  the  contrary,  is  to  pay  a  fixed  sum,  which  does  not  comprehend  it :  and  the 
plaintiff,  at  all  events,  is  not  entitled  to  receive  it,  for  he  has  taken  a  fixed  som 
in  lieu  of  it. 

F.  Pollock  for  the  plaintiff.  There  is  no  reason  why  two  contracts  should  not 
be  considered  to  arise  on  the  bill  of  lading;  one  to  pay  freight  to  the  owner,  the 
other  to  pay  primage  to  the  master.  The  master  generally  has  that  right,  and  it 
is  provided  for  here  by  the  bill  of  lading.  It  is  not  affected  by  the  agreement 
between  the  merchant  and  the  owner,  for  that  does  not  exclude  the  master's  right 
to  primage,  though  it  does  not  provide  for  it.  And  the  agreement  between  the 
plaintiff  and  his  owner  does  not  affect  it,  for  the  '^  other  allowanoes"  there  spoken 
of,  the  only  words  which  can  possibly  be  applied  to  it,  must,  in  sound  constme- 
tion,  be  held  to  mean  other  allowances  in  the  nature  of  cabin  and  shore  money;  and 
if  so,  they  have  nothing  to  do  with  primage. 

Lord  Tenterden,  CT  J.     A  party  taking  goods  under  a  bill  of  lading  must 
be  considered  as  receiving  them  on  the  terms  of  that  bill.     The  argument^  there- 
fore, that  the  defendant  has  entered  into  no  such  contract,  fails.     The  terras  of 
the  bill  of  lading  state  that  the  delivery  is  to  be  on  the  payment  of  primage  and 
average  accustomed.    That  at  least  throws  on  the  defendant  the  burden  of  proving 
that  there  were  circumstances  to  defeat  the  operation  of  these  words :  for  I  am 
of  opinion  that  the  plaintiff,  if  entitled  to  receive  primage,  may  maintain  this 
action  for  it,  although  the  freight  has  been  separately  adjusted.     Primage  b  an 
old  charge,  and  clearly  in  its  origin  payable  to  the  master.     It  is  called  in  old 
books  ?Mt  money,  and  la  contribution  des  chausses  on  pot  du  vin  du  maitre; 
phrases  which  clearly  refer  to  a  personal  collection  by  the  master ;  and  I  am  sure 
there  are  old  precedents,  like  the  present,  of  actions  brought  by  the  master  for 
primage  only.     Still  the  defendant  may  show  circumstances  to  defeat  the  mas- 
ter's right.     If,  by  the  contract  between  the  owner  and  the  master,  the  master 
is  not  to  receive  primage,  he  can  maintain  no  action  for  it,  whatever  the  owner 
may;  and  I  think  that  cases,  also,  may  arise,  when  a  contract  between  the  ouner 
and  shipper,  which  excludes  primage,  may  be  brought  to  the  knowledge  of  the 
master,  and  prevent  him  from  having  any  right  to  claim  it.     It  is  a  question  for 
the  jury,  whether  either  of  these  defences  is  substantiated  here ;  I  incline  to  think 
they  are  not.     The  words  ''other  allowances,"  especially  when  we  look  to  the 
time  at  which  the  services  to  be  rendered  in  return  for  them  are  to  commence, 
and  the  nature  of  those  services,  seem  rather  to  refer  to  allowances  like  cabin  and 
shore  money  than  to  those  of  a  different  description ;  and  if  so,  that  agreement 
does  not  touch  the  question  of  primage.     The  contract  between  the  owner  and 
merchant  stipulates  for  freight  at  5/.  per  ton ;  and  though  it  says  nothing  about 
primage,  it  does  not  expressly  exclude  it.     This  contract  is  communicated  to  the 
agents  of  the  merchant,  and  they  ship  the  goods  without  striking  out  the  wonfa 
''  with  primage  and  average  accustomed."     The  bill  of  lading,  which  contains 
those  words,  is  strongly  in  favour  of  the  plaintiff's  claim :  it  is  for  the  joiy  to  saj 
whether  their  operation  is  defeated. 

The  jury,  which  was  special,  intimated  a  strong  opinion  that,  wherever  pri- 
mage was  not  to  be  paid,  tiie  usage  was  to  strike  out  those  words,  and  immediatelj 
found  a  verdict  for  the  plaintiff. 

F.  Pollock  and  Holt  for  the  pkintiff. 

Sir  James  Scarlett^  Parke,  and  RumhaU,  for  the  defendant. 

A  motion  was  afterwards  made  for  a  new  trial,  on  all  the  grounds  taken  at  nifli 
priuS;  but  the  court  refused  to  grant  a  rule. 

8««  Charlton  «.  Cvtomrorth,  R.  A  M.  N.  P.  0.  W. 
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LONGMAN,  REES,  ORME,  BROWN,  and  GREEN,  v.  POLE,  THORN- 

TON,  FREE,  DOWN,  and  SCOTT.— p.  223. 

If  a  penon  colludes  with  one  partner  in  a  finn  to  injure  the  other  partoen^  those  others  eaa 

maintain  a  joint  action  against  the  person  so  ooUading. 

This  was  an  action  on  the  case,  charging  that  the  pbkintifiiB,  and  one  Thomas 
Horst,  carried  on  business  in  co-partnership  as  booksellers,  and  that  the  defend- 
ants were  employed  and  acted  as  the  bankers  of  the  firm ;  that  Thomas  Hurst 
frandulently  and  without  the  knowledge  of  the  plaintiffs,  issued  certain  promis- 
sory notes,  and  accepted  certain  bills  in  the  name  of  the  firm,  payable  at  the 
banking-house  of  the  defendants,  and  furnished  the  defendants  with  the  moneys 
to  pay  the  said  notes  and  bills,  without  the  knowledge  of  the  plaintiffs ;  that  the 
defendants  fraudulently  and  injuriously  combined  and  conspired  with  the  said 
Thomas  Hurst  to  keep  the  plaintiffs  in  ignorance  of  the  said  notes  and  bills,  and 
to  prevent  them  from  knowing  that  the  said  Thomas  Hurst  was  so  using  the 
name  of  the  firm  in  such  bills  and  notes,  and  that  in  pursuance  of  such  conspi- 
racy, the  defendants  omitted  to  enter  the  notes  and  bills  so  paid  in  the  pas8-b(M>k 
of  the  plaintiffs.  The  counts  then  stated  as  special  damage,  that  the  plaintiffii 
paid  the  said  Thomas  Hurst  10,0002.,  as  part  of  his  share  of  the  partnership 
funds,  and  shortly  afterwards  dissolved  partnership  with  the  said  Thomas  Hurst, 
and  paid  him  30,000/.  as  the  remainder  of  his  share ;  which  said  sums  the  plain- 
tiff would  have  retained  to  answer  outstanding  liabilities  of  the  firm,  on  notes 
and  bills  so  issued  by  the  said  Thomas  Hurst,  if  they  had  known  that  the  said 
Thomas  Hurst  had  so  used  the  partnership  name.  And  that  after  the  said  dis- 
solution the  plaintiffs  were  obliged  to  pay  the  sum  of  20,000/.  on  notes  and  bills 
80  issued  by  the  said  Thomas  Hurst  without  their  knowledge,  he  having  become 
bankrupt  before  the  notes  and  bills  became  due  and  were  presented  for  payment. 

There  was  a  second  set  of  counts  not  relied  on  at  this  trial,  omitting  the  con- 
spiracy, but  statinff  the  duty  of  the  defendants  as  bankers,  to  enter  such  trans- 
actions in  the  pass-oook,  and  stating  the  same  special  damage  in  consequence  of 
the  breach  of  that  duty. 

One  of  the  objections  relied  on  for.  the  defendants  was,  that  the  plaintiffs  could 
not  maintain  this  action  in  their  joint  names,  they  having  no  joint  capacity,  in- 
dependent of  Thomas  Hurst,  by  whose  order  the  omission  took  place,  and  no  joint 
partnership  fund  of  their  own,  distinct  from  him,  at  the  time  of  the  tort  charged, 
and  therefore  it  could  not  be  to  their  joint  damage. 

Lord  Tenterden,  C.  J.,  in  summing  up,  said,  I  think  in  point  of  law  this 
action  b  maintainable ;  if  a  person  colludes  with  one  partner  in  a  firm  to  enable 
him  to  injure  the  other  partners,  I  think  they  can  maintain  a  joint  action  against 
the  person  so  colluding. 

His  lordship  then  left  the  case  upon  the  merits  as  to  the  conspiracy  to  the 
jury,  who  found  a  verdict  for  the  defendants. 

Sir  James  Scarlett^  Brougham,  Campbell,  and  Growder^  for  the  plaintiffik 

Gfumey,  F.  Pollock,  and  Parke,  for  the  defendants.  ^ 


KENNEDY  v.  GAD.— p.  226. 

[8.  C.  8  Carr.  ^  P.  87S.— U  E.  C.  L.  R.  8M.] 

An  aetion  to  reeorer  the  deposit  as  a  bet  on  a  wrestling  match  ought  not  to  be  tried,  though  th« 
match  had  gone  off,i  and  the  defendant,  a  stakeholder,  bad  promised  to  repaj  the  mone7.(a) 

(a)  See  Egerton  v.  Fanman,  R.  A  M.  N.  P.  C.  213,  and  the  note  there.  At  tbe  Snmmor 
asaises  1828,  Bayley,  J.,  tried  a  csase  involving  a  similar  question ;  and  on  a  motion  in  the 
following  term  for  a  new  trial.  Lord  Tenterden,  G.  J.,  stated,  that  it  was  his  practice  never  to 
try  such  causes ;  and  Bajlej,  J.,  expressed  regret  that  he  bod  done  so,  and  said  that  he  had 
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nAisad  to  I17  it  tfll  he  had  disposed  of  ereiy  other  eanse  in  the  iwper.  Notwithstu^g  tlicfe 
deoisions,  it  has  been  recentlj  detennined  bj  Bajley,  Holroyd,  and  Littledale,  Jt.,  ^al  die 
4apoeit  on  an  illegal  wager  may  be  reoorered  from  the  stakeholder,  either  where  the  eraDt  hM 
Bot  happened  or  where  Uie  depositor  has  giren  notiee  to  the  stakeholder  not  to  pay  it  over. 
Hastelow  «.  Jackson,  8  B*  ^  C.  221.  The  practice  of  postponing  the  trial  of  sneh  a  cause  to  sO 
others  is  consistent  with  the  general  control  which  the  jadge  has  orer  the  order  of  bubiflii; 
tait  it  woold  seem  impossible  to  reooneile  an  a.bsoIate  refusal  to  trj  a  eaoa,  with  a  l^gaL  light  cf 
Mlion  existing  in  the  party  bringing^  the  eaoM  into  eoart» 


■    » 


PIKE  V.  ST&SST.— p.  226. 

An  endonee  of  ft  bill  or  note  taking  it  under  an  agreement  not  to  soe  ^bmvodoum 

raeh  endorser,  thongh  the  endorsement  be  anqnalifiod. 

This  was  an  action  bj  an  endonee  against  the  drawer  and  endoner  of  a  ViU 
of  exchange. 

The  defence  was,  that  though  tiie  phuntifT  had  ^ven  fbll  Talne  ibr  the  l»ll  to 
Street  the  defendant,  yet  it  was  nnder  an  agreement  that  he  should  sue  Mikfl 
the  acceptor  to  the  bill  onlj,  and  should  not  sue  the  defendant  as  endozser.  T^ 
Sffent  of  the  defendant^  who  negotiated  the  bill  with  the  plaintiff,  said  that  tiw 
plaintiff  took  it  under  a  yerbal  agreement  to  that  effeet.  It  was  contended  fir 
the  plaintiff,  that  such  an  agreement  was  invalid,  and  contrary  to  ^e  natoie  of 
a  transfer  by  an  endorsement,  which  was  general  and  unqualified. 

Lord  Tenterdkn,  0.  J.,  in  summing  up,  left  it  to  the  jut  to  say  whether  or 
no  the  plaintiff  took  the  bill  on  the  terms  and  conditions  taat  he  should  hxn 
recourse  to  Miles  and  him  only,  and  not  sue  Street  at  all;  if  so,  they  should  find 
for  the  defendant,  such  an  agreement  being  a  good  bar  to  the  action ;  if  they  did 
not  believe  that,  then  their  verdict  should  be  for  ihe  plidnt^. 

Verdict  for  the  plaintiir. 

CampbeU  and  Rowe  for  the  plaintiff. 

Gumey  and  Chitty  for  the  defendant 

The  party  transferring  a  bill  may  endorse  it  sans  reeonrs,  and  this  will  protect  him  agBinrt 
•obseqnent  endorsees..  Per  Dallas,  J.,  in  Qoapy  «.  Harden,  7  Taunt  16S.  The  prineipal  cam 
deeides  that  a  Terbal  agreement  not  to  hold  the  endorser  liable,  would  bi«r  an  action  by  the  party 
making  the  agreement;  bat»  upon  the  gwieral  negotiability  of  bills,  it  would  seem  to  be  no  prfr- 
teotion  against  a  subsequent  boni  fide  endorsee,  without  notice  of  such  agreement  See  tl« 
IS  collected  in  Chitty  on  Bills,  p.  189,  7th  edition. 


BANN  «.  DALZBK— p.  229. 

[8.  C.  3  Carr.  A  P.  876.— 14  S.  C.  L.  Reports.] 

Intereit  eannot  be  reooTored  on  a  Judgment  if  the  plaintiff  mighi^  by  proper  diligence,  haw 

proonred  payment(a) 

(o)  In  AmoU  •.  Redfem,  8  Bing.  353,  which  was  an  action  on  a  judgment  In  a  Scotch  eoort, 
the  Common  Pleas  decided  that  interest  ought  to  be  allowed.  "  Howerer  a  debt  has  been  cob- 
««t«d.  If  it  has  been  wronafuUy  witJUietd  by  a  defendant  (after  the  plaintiff  has  endeaTonred  » 

SSIr'f 'Si^™*"*  ^^  **^'  ***•  ^"'y  ™*y  «*^®  interest  in  the  shape  of  damages  for  the  unjust  det«B- 
won  or  the  money."  "  Our  law  would  not  do  what  it  professes  to  do,  namely,  proride  a  remedy 
hM  k!7^*/*^  ii^ttBtice.  if  it  did  not  allow  damages  to  be  given  for  interest,  when  a  creditor 
CJiA  '^^  V^\^^  ^**  ^•^^  <^«  "^"«  "^  P">P«*  ««•»«  to  recover  it)  by  his  debtor."*  Per  B«t, 
delav  nf .!  .V  •'^?"  ^^  **^^^»  ®^  exchange  the  jury  may  refuse  to  give  interest  when  "the 

e^  Smith  '^^•P*J>"  ^«  «»a8ioned  by  the  default  of  the  holder."  Per  Bayley,  J.,  in  Cameiea 
U  SI  onlv^  *  ^*  '  v'-  J>«  B^loi*  •.  I^  Waterpark,  1  D.  A  R.  1«.  And  this  would  see.  to 
■orv  notoV  uT'r^^:  that  ©an  be  set  up  to  the  claim  of  interest,  on  biUs  of  exchange  and  prosjis- 
latUedale  j/  »m"k*  •'  ®***'*'*'  ^tiing^  aOer  Trinity  Term,  1828,  coram  Bayley,  Holroyd,»o4 
dlMharsed  iTi^illk*  T^  »»  Mtion  on  a  promissory  note  at  three  months  alter  date,  the  eeoit 
«~arged  a  nde  which  had  beea  obtained  by  MereWether,  Senjt,  to  set  aside  the  rerdict  f^  ths 
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pjtoiirtjy  <tt  Uia  fprouid  of  ndBdiiMtioiL.  The  aotion  IumI  been  broaght  for  the  interest  only, 
the  principal  having  been  paid  by  inetalmenti.  It  was  attempted  at  the  trial  to  show,  thai 
the  action  was  reallj  broaght  by  the  attorney  in  tiie  eaase  for  his  own  benefit^  and  without 
the  aanetion  of  the  plaintUT,  the  p^fee  of  the  note;  with  other  ohwamstanoes  of  the  same 
deaeription,  ealcniated  to  induce  a  jury  not  to  give  damages.  The  learned  Judge,  Gaselee,  who 
tried  the  cwue  at  the  preceding  Taunton  assises,  had  directed  the  jury  to  give  interest,  unless 
they  believed  it  had  been  paid^  The  note  did  not  cany  interest  on  the  face  of  it;  and  Jfer^^ 
^0eAar,  Seijt,  contended,  on  the  authori^  of  Du  B^oiz  v.  Ld.  Waterpark,  that  it  was  matter 
for  the  jury  whether  or  no  they  would  give  interest,  and  that  it  ought  to  have  been  so  left  Uy 
them. 

Batxbt,  J.  The  direction  of  the  learned  Xudge  was  perfectly  richt.  The  general  and  com- 
Bion  rale  is,  that  bills  and  notes  carry  interest;  and  it  would  be  hi^ly  inconvenient  to  leave  it 
to  the  caprice  of  a  jury  to  give  or  withhold  it  at  their  pleasure ;  it  would  be  introducing  confu- 
sion where  there  ought  to  )w  certainty.  There  may  be  cases  of  very  eztnordiaary  circumstances, 
snoh  as  where  it  is  the  holder's  own  fault  that  he  has  not  been  paid,  in  which  the  jury  should 
be  directed  not  to  give  interest  (which,  in  this  oaee,  is  in  the  nature  of  damages,  and  not  the 
debt  itself),  and  of  this  description  was  the  ease  referred  to ;  there  the  holder  had  resided 
ahroad,  and  kept  the  note  for  many  years  without  any  demand ;  and  the  jury  were  at  liberty 
to  say,  under  such  cireumstances,  that  interest  ought  not  to  be  demanded.  But  I  am  n<^ 
aware  that  it  has  ever  been  refused  in  eaibs  in  which  the  holder  was  not  himself  in  default. 
HouMTD  and  LirrLSDALB,  Js.,  oononrred. 

Moody,  who  was  to  have  shown  cause,  was  not  called  on  by  the  court 

When,  therefore^  the  daim  for  interest  does  not  rest  on  eaEpcess  eontract»  diligenoe  to  procure 
payment  of  the  debt  seenas  to  be  a  eonditiott  to  the  dahn. 


SITTmOS  IN  AND  AFTER  TRINITY  TERM,  IN  C.  P. 

9  Geo.  IV.— 1828. 


BROAD  V,  PITT.— p.  288. 

[B.  0.  S  OaA.  A  p.  618.— us.  0.  L.  Reports.] 

A  eonuBanieaHon  made  to  an  attorney  or  counsel  is  not  privUeged  unlese  made  with  a  view  to 

a  judicial  proceeding  either  eommeneed  or  a|9rehended.{a) 

(a)  It  would  seem  that  the  rule  is  not  (as  it  is  often  put)  founded  on  a  consideration  of  tho 
importance  of  the  communications  made  to  attorneys;  nor  on  any  purpose  of  protecting  the 
geaeral  business  which  attorneys  are  employed  to  earry  on.  The  ol^ect  of  the  rule  appears  to 
be  the  proper  conduct  of  jodidal  investigations,  to  which  the  ftill  and  free  disclosure  of  the  client 
to  his  professional  advisers  is  essentiaL  As  far  as  advocacy  is  considered  necessary  to  the  pro- 
duction of  truth  and  jns^ce  on  such  occasions,  so  far  is  it  important  that  such  communicatioBs 
be  unrestrained  by  the  fear  of  subsequent  disclosure.  The  current  of  authorides  (many  of 
whieh  may  be  seen  ecdlected  in  Phillips  on  Bvidence,  6th  edition,  vol.  L  p.  134,  and  in  fiie 
notes  to  Parkhurst «.  Lowten,  2  Swanst  Rep.  199,  200)  certainly  seems  opposed  to  the  ruling  in 
the  principal  case;  but  the  opinion  of  Lord  Hardwicke,  in  Yaillaat  e.  Dodemead,  2  Atk.  524,  is 
In  aoeordanoe  with  it 


BEVAN  V.  WATERS.— p.  286. 

ITbere  nofiee  to  produce  a  letter  has  been  served,  the  attorney  ibr  the  opposite  parly  may  be 
aaked^  whether  he  has  that  letter,  in  order  to  let  in  seoondary  evidence  of  it»  if  not  produced. 

AsstJMPSiT  for  goods  sold  and  deliyered,  and  work  and  labour. 

Notice  to  produce  a  particular  letter  had  been  served  the  day  before  the  trial, 
ihe  party  living  more  than  one  hundred  miles  from  London ;  and  Wilde,  Seijt.| 
oalled  the  defendant's  attorney;  and  asked  him  whether  he  had  that  letter  in  his 
possession. 

This  was  objected  to  by  Jones,  Seijt.^  for  ihe  defendant;  as  a  violation  of  the 
role  as  to  privileged  communications. 
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BS8T,  G.  J.|  said)  that  he  recollected  that  Lord  Mansfield  had  decided  tbat  an 
attorney  was  bound  to  answer  the  question ;  the  object  was  to  let  in  seoonduj 
evidence,  in  case  it  was  not  produced ;  and  therefore  he  thought  the  qaestioB 
right  to  be  answered,  (a) 

(a)  The  mftin  qaettion  in  this  osM  will  be  fon&d  more  ftOly  reported  in  3  Caxr.  A  P.  5M,  S.C. 
14  B.  C.  L.  R.  424. 


DOE,  on  the  demise  of  LAMBLE,  v.  LAMBLE.— p.  237. 


The  plftintiflF  in  i(jeetmenl  ie  bound  to  prodnce  the  mle  to  oonfeti  lease,  entiy,  and  oular,  at 

put  of  hia  ease. 


SITTINGS  AFTEB  MICHAELMAS  TERM,  IN  K.  B 

9  Gw).  IV.— 1828. 


MANN  V.  LENT.— p.  240. 

In  an  aotion  hj  the  endorsee  against  the  aoeeptor  of  a  bill  of  exebange,  the  defendant  maj  Asm 
that  the  bill  was  originally  giren  withont  oonsidention,  though  he  has  giren  no  notioe  of 
dispnting  the  oonsideration. 

Assumpsit  by  the  endorsee  against  the  acceptor  of  a  bill  of  exchange. 

The  defence  was,  that  the  bill  was  originally  an  accommodation  bill  J  and  a 
notice  to  dispute  the  consideration  had  been  given^  but  only  on  the  evening  of  the 
day  on  which  the  cause  was  to  hare  been  tried,  and  only  thirty-six  hours  befoie 
the  cause  actually  was  so.  * 

F.  Pollock,  for  the  plaintiff,  objected  to  the  receipt  of  the  defendant's  eTidenoe, 
on  the  ground  that  this  notice  was  insufficient. 

Lord  TSNTERDEN,  C.  J.  I  think  no  notice  is  necessary.  The  eyidenoe  ten- 
dered is  material  to  the  issue  on  the  record ;  and  I  have  no  right  to  exclude  it. 
It  is  matter  of  comment  if  no  notice  were  given,  or  if  it  were  not  given  at  a 
reasonable  time ;  but  I  do  not  think  the  evidence  should  be  shut  out  on  that 
ground. 

Verdict  for  the  plaintiff,  subject  to  a  special  case  on  other  points. 

F.  JPoUock  and  CoUman  for  the  plaintiff. 

Oumey  and  CkUty  for  the  defendant. 

The  same  mle  is  laid  down  generally  in  Phillips  on  ETidenoe,  Sth  edit  toL  ii.  p.  18 ;  ud  is 
the  practice  in  the  King's  Bench,  in  Btarkie  on  Evidenee,  part  It.  p.  253 ;  and  in  Chit^  on  Billi. 
hih  edit  p.  401.  In  the  Common  Pleas  the  defendant  eannot  by  showing  that  the  bill  was  Toid 
in  the  hands  of  a  prior  holder,  m  Aovtn^  deen  loH  or  ofaatMd  hjf/ramd,  <»I1  upon  the  plaintiff  to 
proTO  the  oonsideration  he  gare  for  it,  unless  he  has  first  given  notiee  that  he  will  require  him 
to  do  so.  Paterson  «.  Hardaore,  4  Taunt  114.  It  does  not  appear  what  the  praetios  of  that 
eourt  is,  when  the  bill  is  originallj  void  for  want  of  oonsideration ;  although  in  Selwyn,  N.  P. 
S6S,  Sth  edit,  the  mle  is  stated  generally  for  all  courts,  and  in  Ghitty  on  Bills,  7th  edit  44)1,  kt 
the  Oourt  of  Common  Pleas,  that  the  defendant  cannot  object  to  the  want  of  such  proof  hj  the 
plaintiff  unless  he  has  given  notice  that  he  shaU  require  it 

See  also  Wyatt  «.  Campbell,  rap.  857. 
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PECEHAM  and  Another,  Assignees  of  ADAMS,  a  Bankrupt,  v. 
LASHMOOR  and  Another.— p.  251. 

A  timnfffsr  of  goodi  in  warehouse  hj  a  bankmpt  to  A.  A  Co.  by  mistake  for  A.  A  Bon,  more 
than  two  months  before  the  issninjir  of  a  oommission,  but  eorrected  within  two  months,  rests 
the  property  in  the  goods  in  A  A  Son  from  the  time  of  the  first  transfer,  under  the  Slst  leo- 
tion  of  6  G.  4,  0. 16. 

A  oommisrion  issued  and  not  aeted  on  nor  gasetted,  is  snffieient  to  defeat  a  transaotion  within, 
two  months  of  it»  under  the  proviso  of  the  list  section. 


EDWARD  CHUCK,  BENJAMIN  WOOD,  and  WILLIAM  DEACON,  Ab- 
Bignees,  &c.,  of  J.  C.  STARKEY,  v,  THOMAS  FREEN.— p.  259, 

A  deposit  of  private  deeds  bj  one  partner  made  under  a  written  agreement  to  secure  payments 
made  for  kirn,  will  ooTor  payments  made  op  behalf  of  the  firm,  if  there  be  evidence  that  the 
deposit  was  really  made  in  respect  of  the  partnership  debts. 

Trover  for  the  recoyerj  of  certain  title-deeds  deposited  by  the  bankrupt  with 
the  defendant. 

The  bankrupt  was  one  of  the  firm  of  Starkej  &  Co.,  brewers,  who  had  been 
indebted  in  a  large  sum  of  money  to  a  person  of  the  name  of  Barron,  for  malt. 
In  1824  Barron,  the  Defendant  Freen,  and  another,  called  upon  the  bankrupt  to 
make  some  arrangement  with  a  yiew  to  the  gradual  liquidation  of  the  account ; 
and  it  was  then  agreed  that  the  bankrupt  should  deposit  the  deeds  in  question, 
which  were  part  of  his  private  property,  with  the  defendant,  under  a  written 
agreement,  and  that  Barron's  account  should  be  reduced  by  bills  on  Starkey  & 
Go.  at  the  rate  of  1001.  per  month,  which  the  defendant  Freen  was  to  negotiate. 

The  letter  containing  the  above-mentioned  agreement  was  as  follows : 

"  Mr.  T.  Freen. 

''  Sir, — ^You  have  requested  me  to  afford  you  security  in  the  dealings  which 
voa  have  with  me,  I  have  this  day  deposited  in  your  hands  the  title-deeds  to 
lands  and  property  in  Cheshire,  together  with  the  lease  of  two  houses  situate  in 
Moor  street,  St.  Ann's,  which  I  agree  that  you  shall  hold  as  a  security  for  any 
sums  of  money  which  you  may  at  any  time,  and  from  time  to  time,  pay,  or  be 
liable  to  pay,  or  guaranty  io  pay  for  me,  with  interest  and  commission,  and 
other  lawM  charges,  not  exceeding  the  sum  of  5,000^.,  i^nd  I  engase  on  request 
to  execute  at  my  charges  a  good  and  valid  mortgage  to  you  of  the  lands,  &o. 

"  Yours,  &o.,  J.  C.  Starkey. 

« 11th  October,  1824." 

The  defendant  claimed  to  hold  the  deeds  by  reason  of  some  bills  drawn  by 
Banon  on  Starkey  &  Co.  under  the  above  arrangement,  which  the  defendant 
had  endorsed  in  order  to  get  discounted,  and  had  been  compelled  to  pay  to  the 
holder. 

On  the  part  of  the  plaintiff,  it  was  contended  that  the  letter  containing  the 
agreement  of  deposit,  was  in  terms  confined  to  private  transactions  between  the 
defendant  and  the  buikrupt,  and  would  not  warrant  the  detention  of  the  deeds 
for  pajrments  made  on  behalf  of  the  partnership ;  and  that  the  above  evidence 
was  not  admissible  to  show  that  the  dealinss  alluded  to  were  partnership  trans- 
actions ;  i^d  the  case  Ex  parte  Freen  and  Morrice,  2  Glyn  &  Jameson's  Reports, 
p.  246,  was  cited,  in  which  the  Vice-Chancellor  (Sir  L.  Shadwell)  had  refused 
to  establish  a  lien  on  the  deeds  in  question,  upon  a  petition  founded  on  the  very 
same  letter  of  guarantee. 

Lord  TkIyterdxn,  C.  J.,  admitted  the  evidence,  and  held  that  it  established 
the  lien  claimed  by  the  defendant.  Nonsuit. 

Sir  J.  ScturleUj  and  Smirke,  for  the  plaintifis. 

Pollock  and  Wightman,  for  the  defendant. 

In  tlM  report  sited,  the  Yiee^haneellor  is  represented  to  hftre  founded  his  Judgment  on  the 
following  FMson,  vis.  that  ''the  expressions  in  the  letter  i^plj  thronghoul  to  J.  0.  Stwkej 
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only;  thai  if  the  petitioner's  (Freen'i)  •mmenl  preTaOed,  there  wna  no  limit  to  the  ptttaer- 
chip  or  Joint  liability  to  whieh  it  might  be  efztended.  That  H  might  be  extended  to  mtmtf 
adranced  to  another  partner  on  aoeoont  of  the  paitnenhii]^  without  the  conenrrenoe  or  knowledge 
of  J.  C.  Storkey." 

It  may,  howeTer,  be  obeerred,  that  the  deposit  was  eonined  to  eertain  dealings  lefciied  te 
in  Uie  letter,  and  in  the  view  of  the  parties  at  the  time  of  the  s^reement.  The  letter  itself 
gaye  the  defendant  no  authority  to  inonr  liability  on  behalf  of  the  bankrupt*  by  endorsing  bills 
Or  otherwise.  The  oontemporary  parol  arrangement*  in  pursuance  of  which  the  defendant 
endorsed  the  bills,  was  an  extrinsic  and  coUatexal  faet»  admissible  in  CTidenee  in  order  to  proTS 
that  the  defendant  had  inonrred  the  liahilitj  at  the  request  of  the  bankrupt,  and  the  admisaioa 
of  this  eridence  necessarily  restricted  the  lien  to  the  transaotions  in  contemplation  of  the  paitiss 
when  the  agreement  and  the  deposit  were  made. 

See  also  Garrett  o.  Handley,  4  B.  A  C.  664,  in  which  it  was  held  that  fereral  partners  misht 
sue  on  a  letter  of  guarantee  giren  to  one  of  them,  evidence  haring  been  received  to  show  that 
it  wac  giren  for  tlM  benefit  of  the  iirm. 


HISOOCKS  V.  JONES,  Esquire.— p.  209. 

In  an  action  for  an  eseape,  on  final  prooesa,  the  defendant  auiy  show,  on  the  general  iane^  tbst 
the  escape  was  by  the  fraud  and  covin  of  the  party  really  intereeted  in  the  judgments 

Or  if  he  plead  that  it  was  by  fraud  and  corin  of  a  person  unto  whom  and  to  whom  me  wmd  hemtfit 
the  judgment  was  assigned,  this  is  sufficiently  prored  by  showing  that  the  Judgment  was 
assigned  to  ikm  fto§  amd  hene/U  of  that  p^non,  thoii^h  the  assignmeint  waa  in  fona  made  le 
anotiier. 

Dkbt  against  the  marshal  of  the  King's  Bench  prison,  for  the  mcKpt  of  one 
Kemp,  a  prisoner  in  execution.  Pleas :  Ist,  Nil  4ebet.  2dljy  That  the  escape 
was  with  the  consent  of  the  plaintiff.  Sdly,  That  the  escape  was  ij  fnmi  aM 
eovin  of  the  plaintiff.  4thlj,  That  the  judgment  had  been  assisned  to  Simmons, 
and  that  the  escape  was  bj  naud  and  covin  of  Simmons.  5thfy,  That  the  judg- 
ment had  been  assigned  unto,  and  to  the  use  and  for  the  boiefit  of  a  penon 
unknown  to  the  defendant  at  the  time  of  pleading,  and  that  the  escape  was  bj 
fraud  and  ooyin  of  the  said  person  unknown.  The  replication  to  eacn  |dea  took 
issue  on  the  consent  or  fraud. 

The  judgment  had  been  assigned  to  Simmons,  but  the  party  reallj  vy^  ^ 
it  was  one  Lockley,  and  evidence  was  given  to  show  that  Kemp  had  been 
inveigled  out  of  the  rules  of  the  King's  Bench  prison  by  a  message  left  for  him 
by  Lockley,  who  falsely  used  the  name  of  a  friend  lof  Kemp's,  and  requested  to 
see  him  at  his  solicitor's,  which  was  out  of  the  rules.  Kemp  went  aocontin^y, 
and  Lockley  immediately  had  the  dedaxation  in  the  present  action  ffled  agunsi 
the  marshu. 

Tauntonf  for  the  plaintiff,  objected  that  this  evidence  did  not  support  any  on « 
of  the  pleas.  Simmons  was  the  person  to  whom  the  judnent  was  assi^ied^ 
but  thek*e  is  no  fiuud  or  eovin  in  him  :  the  fraud,  if  any,  is  in  Loekk^.  Hie  fiiarth 
plea,  therefore,  fails,  for  there  is  no  fr«ud  in  Simmons.  The  fifth  fuls,  beonss 
there  was  no  assignment  to  Lockley,  the  party  supposed  to  be  guilty  of  the  fraud. 

Batlky,  J.  I  think  I  must  leave  the  question  to  the  jury,  whether  the 
plaintiff  did  go  beyond  the  rules  in  eonsequence  of  Locldey'^  conduct.  The 
judgment  appears  to  have  been  assigned  to  the  use  and  for  the  benefit  of  Lock- 
ley  ;  and  I  think  that  is  enough  to  substantiate  the  fifth  plea,  though  theasoga* 
ment  was  not  made  in  form  to  him.  The  substance  of  the  plea  is,  that  the 
escape  was  by  the  covin  of  the  party  really  intereeted  in  the  judgment.  lindint 
also  to  be  of  opinion  that  that  defence  is  open  on  the  general  issue. 

Verdict  for  the  defondsai 

TaufUonj  PatteMoUy  and  IhHett,  for  the  plaintiff. 

Sir  J,  Scarkttf  Gum^j  and  CampbeU,  for  the  defendant. 

In  Hilary  term,  1829,  Taunton  moved  on  affidavits  for  a  new  trial,  on  ihf 
ground  of  surprise,  and  that  the  verdict  was  contrary  to  the  real  frets  of  th« 
case.  No  question  was  made  as  to  the  ruling  of  Uie  kamed  Judge  at  Nisi 
Frins,  and  the  rule  moved  for  was  refused. 
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REX  V.  WHITE.— p.  271. 


^  pArtj  filing  a  bill  for  aa  ii^unetion,  and  making  an  afBdarit  of  matten  material  to  i^  if 
indictable  for  peijniy  oosmnitted  in  that  affidavit*  though  no  motion  is  erer  made  for  an 
iigiuiction. 

Indictment  for  perjtny. 

The  defendant  had  filed  a  bill  in  Chaaoery  for  an  injiuiotion,  and  had  mada 
the  affidavit  on  which  the  perjury  was  assigned,  in  support  of  the  allegations  in 
that  bill.  The  indictment  averred  the  bill  to  have  been  filed,  and  the  affidavit 
exhibited  in  support  of  it ;  and  it  stated  the  matters  assigned  as  perjury  to  be 
material  to  the  questions  arising  on  the  bill.  It  did  not  contain  any  statement 
that  a  motion  had  been  made  for  an  injunction,  and  it  did  not  appear  that  any 
had  been. 

The  counsel  for  the  defendant,  on  ascertaining  that  it  was  not  intended  on  the 
part  of  the  prosecution  to  give  evidence  that  any  such  motion  had  been  made, 
submitted  that  the  defendant  was  entitled  to  an  acquittal.  By  the  practice  of 
the  Oonrt  of  Chancery  ui  injunction  cannot  be  obtained  except  for  want  of  all 
answer,  or  on  the  insufficiency  of  the  answer,  or  on  evidence  disproving  the  an- 
swer, in  none  of  which  cases  is  the  affidavit  of  the  plaintiff  admissible :  or  else, 
ex  parte,  before  the  time  allowed  to  the  defendant  for  answering  has  elapwd.  In 
the  last  case,  and  in  that  only,  can  the  plaintiff's  affidavit  be  used.  The  aver- 
ment, therefore,  that  the  perjury  is  assigned  on  matter  material  to  the  bill,  is 
not  trse ;  it  can  only  be  material  to  an  application  of  a  peculiar  nature,  and  it 
does  not  appear  and  is  not  alleged  that  sucn  an  application  was  ever  made.  A 
plaintiff  at  common  law  might  choose  to  accompany  his  declaration  with  an  affi- 
davit of  its  truth,  and  it  is  possible  that  that  affidavit  might  afterwards  become 
available  in  some  matters  arising  out  of  the  cause ;  but,  till  it  did  so,  it  would 
be  mere  waste  paper,  and  it  wouM  be  necessary  to  show  that  it  had  become  other. 

Sir  t/l  Scarieit  observed,  that  the  objection,  if  it  were  tenable  at  all,  amounted 
to  this,  that  perjury  could  not  be  assigned  upon  an  affidavit  which  had  not  been 
ased;(a)  when 

Lord  TsNTSRi>BN,  C.  J^  interposed,  and  said,  I  am  not  disposed  to  stop  die 
eause  on  this  objection :  if  good,  the  defendant  seems  entitled  to  take  it  upon  the 
record;  but  I  do  not  think  the  averment  or  proof^  the  absence  of  which  is  ob- 
jected to,  can  be  necessary.  The  statements  in  the  affidavit  are  material  to  the 
matters  contained  in  &e  bill,  which  is  for  an  ii^unction ;  and  it  may  well  have 
been  filed  in  anticipation  of  a  contemplated  motion  for  an  injunction,  on  which 
it  might  have  been  used.  Can  it  make  any  difference  that  it  afterwards  turns 
out  that  the  motion  is  not  made  ?  The  crime,  if  any,  is  the  same,  morally,  in 
each  case ;  and  I  certainly  shaU  not,  where  the  objection  is  open  hereafter,  hold 
it  necessary  to  give  proof  of  a  fact  which  does  not  vary  the  conduct  of  the  party 
in  taking  the  oath  in  question.  The  defendant  was  acquitted. 

Sir  James  Scarlett^  CampbeU,  and  Brodrick  for  the  prosecution. 
Gumey,  F.  PcUock,  and  R.  F.  Richards  for  the  defendant. 

(tc)  See  B.  e.  Halley,  B.  ^  H.  N.  P.  C.  1M»  where  Littledale,  J.,  held  a  parfty  indiotable  for 
peijoiy  in  an  affidavit,  whieh,  from  eertain  ifr^Kvlaritief  in  the  jura^  eonld  not  be  uaed  in  the 
Murt  in  which  it  was  iwom. 
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COTTON  V.  JAMES,  Gent.,  one,  &c.— p.  273. 

[S.  C.  8  CaiT.  ^  P,  505.'~14  E.  0.  L,  Beparte.] 

In  trespass  for  entering  plainUff's  dwelling-honse  and  taking  his  goods  on  a  plea  justifying  th« 
trespass  by  proceedings  under  a  commission  of  bankruptoj,  and  replication  taking  issii«  on 
the  act  of  bankruptcy,  the  defendant  is  entitled  to  begin. 

Letters,  bearing  post-marks  before  the  act  of  bankruptcy,  and  fonnd  in  the  alleged  bankmptfs 
possession  after  it,  containing  statements  of  matters  material  to  the  act  of  bankruptcy,  are 
admissible  without  calling  the  writer  as  eridence  against  the  alleged  bankrupt,  to  show  that 
he  received  intimation  of  these  facts,  though  not  to  prove  their  truth. 

A  fraudulent  delivery  of  goods  is  not  an  act  of  bankruptcy,  unless  it  be  in  the  nature  of  a  gift 
or  transfer;  so  that  when  goods  are  removed  with  intent  to  delay  a  creditor,  but  the  party  to 
whose  custody  they  are  given  has  no  daim  given  to  him  over  them,  this  is  not  an  act  of 
bankruptcy. 

At  all  events  such  delivery  of  goods  by  his  agents  carrying  on  his  busineii,  without  his  diree- 
tion,  is  no  act  of  bankmptoy.(a) 

(a)  This  case  seems  to  complete  the  series  of  those  by  which  the  doctrine  that  the  plaintiff  iv 
entitled  to  begin,  where  he  has  to  prove  damage  sustained,  have  been  for  the  present  overruled. 
It  goes  far  iMyond  those  which  preceded  it,  with  the  exception  of  Bedell  v.  Russell,  R.  ft  If. 
N.  P.  G.  293,  in  the  application  of  the  rule.  In  Fowler  v.  Coster  (14  E.  C.  L.  R.  391),  thm 
damages  were  matter  of  computation,  such  as  would  have  been  referred  to  the  master  on  a 
judgment  by  default;  and  in  Cooper  o.  Wakley  (14  E.  C.  L.  R.  395),  though  the  rule  laid 
down  extended  in  terms  as  far  as  that  laid  down  in  the  principal  case,  and  though  the  damages 
were  completely  unliquidated,  yet  the  nature  of  the  injury  appeared  fully  on  the  record,  and  it 
was  not  neeeatary  for  the  plaintiff  to  give  any  evidence  to  enable  the  jury  to  assess  the  amount 
of  compensation  which  he  ought  to  receive.  In  the  present  case,  on  the  other  hand,  it  was  ab- 
solutely necessary  for  the  pUintiff  to  do  so,  to  entitle  him  to  recover  more  than  nominal 
damages;  and  to  give  evidence  which  might  lead  to  much  investigation,  to  enable  him  to 
recover  more  than  the  value  of  the  goods  taken:  and  the  importance  of  this  evidence  will 
appear  from  the  fact,  that  the  value  of  the  goods  taken  was  only  about  160^,  so  that  no  leas 
than  240^  was  recovered  on  it. 

The  pracUoe  appears  now  to  be  completely  settled  by  decisions ;  but  there  are  some  oimim* 
stances  which  render  it  rather  doubtfU  wheUier  it  will  long  continue  so.  It  certainly  has  been 
understood  that  the  inclination  of  the  principal  practitioners  at  the  bar  is  not  favourable  to  the 
rule  as  now  laid  down ;  and  it  will  be  observed  that»  even  after  the  recent  decision  in  Cooper 
V.  Wakley,  the  counsel  for  the  defendant  in  the  principal  case  chose  rather  to  ask  the  privilege 
of  beginning  as  an  exercise  of  the  discretion  of  the  presiding  judge,  under  the  circumstances 
of  the  particular  case,  than  to  claim  it  as  a  matter  of  strict  right  on  the  form  of  the  pleadings. 
It  will  also  be  observed  that  Lord  Tenterden,  though  he  treated  the  case  as  one  dedded  by 
binding  practice,  intimated  something  more  than  a  doubt  of  the  expediency  of  that  practice; 
and  that  the  same  learned  judge,  in  the  recent  case  of  Fowler  v.  Coster,  laid  down  a  very 
different  rule  as,  in  his  opinion,  the  most  convenient  Best,  C.  J.,  also,  in  the  case  of  Bedell  v. 
Russell,  treated  the  practice  as  established,  but  said  that  he  should  have  decided  otherwise^ 
had  the  question  been  open.  Under  these  circumstances  it  is  impossible  not  to  entertain  some 
doubt  whether  the  rule  now  existing  will  long  be  recognised. 

It  may,  therefore,  be  allowable  to  consider  what,  in  the  event  of  the  present  rule  being  again 
called  in  question,  would  be  the  most  desirable  practice  to  establish.  The  present  rule  seems 
to  have  little  to  recommend  it,  except  its  simplicity,  and  the  ease  of  applying  it;  for  the  reason 
given  by  Bayley,  J.,  in  Jackson  v.  Hesketh,  2  Stark.  N.  C.  P.  518,  and  adopted  by  Lord  Tenter- 
den in  Cooper  «.  Wakley,  "  that  the  question  of  damages  never  arises  until  the  issue  has  beos 
tried,"  is  inapplicable  to  the  largest  proportion  of  cases ;  namely,  all  those  in  which,  at  the  dose 
of  the  defendant's  evidence,  it  it  doubtifUl,  whether  this  plea  is  supported  or  not  In  all  these 
instances,  the  plaintiff's  evidence,  according  to  the  present  pracUce,  goes  not  only  to  disprove 
the  issue,  but  also  to  show  the  damage  sustained :  and  the  juiy  have  both  questions  left  to  them 
at  once,  ttiough  the  one  only  becomes  material  on  the  determination  of  the  othgr.  Even  in  eases 
where  the  reasoning  of  the  learned  judge  applies,  it  may  be  doubted  whether  the  advantage  sought 
to  be  attained  by  the  practice  adopted  is  not  oounterbalanced  by  the  necessity  which  it  imposes 
npon  the  jury,  after  the  issue  joined  is  disposed  of,  to  enter  on  a  completely  new  investigation  In 
the  nature  of  a  writ  of  inquiry,  without  giving  the  plaintiff  the  same  advantages  to  which  on  a  sMrt 
writ  of  lEgury  he  is  entitled :  and  the  oUier  inconveniences  of  the  present  rule  are  obvious,  in  the 
increased  length  of  proceedings  occasioned  by  the  necessity,  in  many  cases,  of  allowing  the 
defendant  to  give  evidence,  after  he  has  dosed  his  original  case,  in  opposition  to  the  proof  of 
damage  produced  by  the  plaintiff,  on  which  evidence,  of  course,  the  plaintiff  must  have  aa 
opportunity  of  replying ;  and  in  the  power  which  the  rule  gives  a  defendant^  in  cases,  where 
nothing  but  the  amount  of  damages  is  really  in  dispute,  of  putting  an  untenable  defence  upon 
the  record,  and  thus  getting  the  opportunity  at  all  events  of  being  heard  last  upon  the  question 
of  damages,  contrary  to  the  genend  practice  where  he  gives  evidence  in  reduction  of  them.  II 
may  be  of  no  great  importance  to  the  interests  of  justice,  whether  the  privilege  of  reply  be 
generally  given  to  the  plaintiff  or  defendant ;  but  it  is,  that  the  rule,  as  far  as  posdble,  should 
give  the  parties  the  same  rights  in  all  really  similar  oases. 

The  only  rule  at  all  equ^  to  that  at  present  established  in  point  of  simplicity,  and  the  ease 
of  its  appQoation,  would  be  that  the  plaintiff  should  begin  in  all  cases,  but  it  is  obviously  im- 
poanble  U>  adopt  this;  for  the  nature  of  the  defence  may  well  be  such  that  the  plaintiff  eaa 
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neither  ftntteipakie  nor  oontrorert  it,  but  onlj  wait  to  see  whether  the  defendant  ean  tnbstantialo 
it  in  proof.  In  all  theee  eases,  it  is  obviously  necessary,  as  a  matter  of  contenienoe,  that  the 
defendant  should  begin.  Some  intermediate  mle,  therefore,  appears  to  be  desirable;  and  it 
woold  probably  be  diffleult  to  find  one  more  eonrenient  than  Uiat  stated  by  Lord  Tenterden 
in  the  ease  of  Fowler  «.  Coster.  The  great  object  appears  to  be,  that  the  mle  shonld  not  extend 
to  eases  where  the  defendant  will  have  to  give  evidence  in  reply  to  the  plalntiflT's  proof  of 
damage.  When  he  gires  no  sneh  evidence,  the  plaintiff,  if  the  canse  turned  on  the  amount 
of  damage  only,  wocSd  at  all  events  only  be  heard  once,  and  the  defendant  would  be  heard 
last;  in  those  cases,  therefore,  the  course  of  proceeding  on  that  subject  is  not  altered  by  the 
defendant's  being  allowed  to  begin  in  support  of  that  issue,  on  which,  if  it  could  stand  abso- 
lutely alone,  he  clearly  ought  to  nave  that  privilege.  Where,  on  the  contrary,  he  has  to  give 
evidence  in  reduction  of  damage,  it  is  desirable  that  he  should  not  indirectly  gain  an  advantage 
in  dealing  with  that  evidence,  to  which  he  is  not»  in  common  oases,  entitled. 

It  ia  obvious  that  any  rule  established  on  these  principles  would  leave  the  plaintilf  in  pos- 
session of  the  right  of  beginning  tn  such  a  ease  as  the  principal  case ;  and  probably  in  such 
a  case  as  Cooper  o.  Wakley,  although  there  the  whole  injury  appeared  on  the  record ;  for 
eren  there  material  evidence  as  to  Uie  damages  might  be  given  by  each  party,  particularly 
as  to  the  degree  of  publicity  given  to  the  libeL  The  defendant  would  be  entitled,  in  coses 
where  the  plidntiif's  claim  is  not  exactly  liquidated,  but  yet  is  defined,  as  in  an  action  for  goods 
sold  and  delivered,  to  begin  on  admitting  the  whole  amount  claimed,  as  he  was  allowed  to  do  in 
Lacon  «.  Higgins,  3  Stark.  K.  P.  C.  178.  It  is  not  worth  while  to  go  through  the  list  of  decisions 
on  the  subject,  and  examine  how  far  the  rule  in  Fowler  v.  Coster  would  warrant,  as  it  generally 
would,  the  practice  adopted  in  each  instance ;  but  it  may  be  worth  while  to  observe  that  the 
case  of  Fowler  v.  Coster  itself  was  perhaps  one  of  those  in  which  its  application  would  be 
qnestionable.  It  was  considered  in  Pasmore  v.  Bousfield,  1  Stark.  N.  P.  C.  296,  that  the  question 
MM  to  damages  was  the  same  on  a  plea  in  abatement  as  it  is  on  a  writ  of  inquiry ;  and  it  would 
■•em  that»  on  a  writ  of  inquiry,  any  evidence  admissible  on  the  general  issue  in  reduction  of 
damages,  as  payment  of  part  only  (not  set-off  of  part,  14  East»  578,  Caruthers  o.  Graham), 
would  be  admissible.  The  practice  of  the  producUon  of  Uie  bill  of  exchange  on  the  execution  of 
each  a  writ,  that  the  jury  may  see  whether  there  be  any  endorsement  of  payment  on  it,  points  the 
Bsune  way :  Mid  the  praetioe  of  referring  it  to  the  master  to  compute  principal  and  interest,  does 
not  affect  the  question ;  for  the  defendsmt,  if  he  does  not  object  to  the  rule  so  to  refer  it,  may  be 
eonsidered  to  admit  that  he  has  made  no  payment  There  was  no  such  defence  in  Fowler  v. 
Coster,  and  the  point  was  not  made. 


REX  V.  WATTS  and  Another.— p.  281 


A  man  caxrylng  on  a  noxious  business  in  a  place  where  it  has  been  long  established,  is  indictable 
for  a  nuisance,  if  tke  mi0ckU/\B  increased  by  the  manner  or  extent  Si  which  he  cazries  it  on ; 
not  otherwise,  although  tke  hutinett  has  increased  in  amount. 

Indictment  for  a  nuisance  in  carrying  on  the  hnsiness  of  a  horse-boiler. 

The  business,  which  is  one  of  the  most  offensive  description^  had  been  carried 
on  on  the  same  premises  for  many  years  before  the  defendants  came  to  them : 
but  its  extent  was  much  greater  under  them  than  it  had  been  before.  On  the 
part  of  the  defendants  it  was  shown,  that  the  neighbourhood  in  which  it  was 
carried  on  was  full,  at  the  time  when  they  commenced  the  business,  and  long 
before,  of  establishments  for  carrying  on  trades  of  the  most  offensive  character; 
that  there  were  other  horse-boilers,  melters  of  kitchen  grease,  makers  of  musical 
strings,  &c.,  and  evidence  was  given  for  the  purpose  of  showing  that  the  defend- 
ants carried  on  their  trade  in  so  improved  a  manner,  that,  notwithstanding  its 
increase  in  amount,  the  neighbourhood  was  not  at  all,  or  very  little,  more  annoyed 
by  it,  than  it  had  been  before  they  came  there;  and  the  case  of  R.  v.  Neville, 
Peake,  N.  P.  C.  91,  was  relied  on  to  show  that,  under  these  circumstances,  the 
defendants  were  entitled  to  an  acquittal.  There  was  conflicting  evidence  as  to 
the  increase  of  th^  annoyances :  and  it  was  not  contended  on  the  part  of  the 
prosecution  that  the  nuisances  which  had  existed  up  to  the  time  when  the  de- 
fendants commenced  business,  were  themselves,  under  the  circumstances  of  the 
case,  indictable. 

Lord  Tenterdsn,  G.  J.,  observing  that  there  was  no  doubt  that  this  trade 
was  in  its  nature  a  nuisance,  said  that,  considering  the  manner  in  which  the 
neighbourhood  had  always  been  occupied,  it  would  not  be  a  nuisance  unless  it 
occasioned  more  inconvenience  as  it  was  carried  on  by  the  defendants  than  it  had 
done  before.     He  left  it.  therefore,  to  the  jury  to  say,  whether  there  was  any 

VoL.XXn.— 66  2x2 
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inorotae  of  the  nniflanoe :  if,  in  oonseqiwiioe  of  the  alleged  iraproyements  in  tb 
mode  of  condacting  the  busiDesSy  there  -was  no  increase  of  annojanoe^  thoodi 
the  boBiness  itself  had  inoreased,  the  defendants  were  enttUed  to  an  aoqaittil; 
if  the  annoyance  had  increased,  this  was  an  indictable  DniBanoe,  and  the  defead- 
ants  mnst  be  convicted.  Goiltj. 

Gumey  and  Comy%  for  the  prosecution. 

Brougham  and  HoU  for  the  defendanti. 


CBOSLET  a.  BEVEBLET.— p.  288. 


A  ip«o!ftoatieii  of  ft  pftlent  is  to  be  ondontood  aoeordiiig  to  tho  aoceptfttaon  of  pxmeti«al  men  ■! 
t£e  time  of  ita  enrolmeiit.  Therefore,  when  a  speoifloBtioB  stated  that  the  apparatof  Denti<»f4 
would  extract  gae  "from  anj  euhstanoe  from  which  gae  capable  of  being  eraplojed  for  UbnU 
nation  can  be  extracted  bj  heaty"  and  the  apparatus  was  not  snUed  to  extract  gas  froai  ofl» 
it  was  held  that  this  did  not  avoid  the  patents  oil  not  then  being  considered  fit  for  the  asiui- 
iaoture  of  gas  for  lighting  towns,  though  it  was  then  known  aa  a  chemical  fact  that  gas  might 
be  produced  from  ou  by  heat,  and  this  propertj  has  baen  since  applied  to  poiposes  of  illBBi- 
aauon* 

Cabs  for  the  infringement  of  a  patent. 

The  patent  was  for  an  improyed  gas^ipparatiiSi  and  it  oompriaed  fonr  inven- 
tions :  a  retort,  a  purifying  apparatus,  a  meter,  or  instrument  for  asceitaioing 
the  exact  quantity  of  gas  supplied  from  a  particular  gasometer  or  to  a  particaltf 
purchaser,  and  a  govemor,  or  instrument  for  regulating  the  same  supply,  and 
makine  it  uniform.    The  invention  infringed  was  that  of  the  meter. 

In  the  introductory  part  of  the  specification,  Glegg,  the  original  patentee,  used 
these  words,  '^  My  improved  gas-apparatus  is  for  ^e  purpose  of  extracting  inflam- 
mable gas  by  heat  from  pit-coal,  tar,  or  any  other  substance  from  which  gu  or 
gases,  capable  of  being  employed  for  illumination,  can  be  extracted  by  heat;'' 
and  then  went  on  to  mention  the  other  inventions.  In  Ihe  description  of  the 
retort,  he  called  it ''  a  horiaontal  flat  retort,  in  which  coal,  or  other  mateiiala 
oaiMtble  of  prodaoing  inflammable  gas,  aro  heated^  and  the  gas  extracted  bj  diB- 
tillation ;"  and,  in  Uie  course  of  it,  he  spoke  of  the  ^  eoal  or  other  fimbstaace'' 
being  ''  spread  in  a  thin  layer."  Throu^^ut  the  description  of  the  letert,  and 
the  explanation  of  the  drawings,  he  always  apoke  of  ''  coa]^''  or  *^  coal  or  coke,'' 
or  ''  coal  or  other  substance/'  only. 

It  appeared  that  the  retort  was  incapable  of  obtaining  gas,  except  veiy  im- 
perfectly, or  by  considerable  modifications,  from  oiL  The  date  of  the  patent 
was  December  9, 1815,  that  of  the  specification,  June  8, 1816.  At  these  perioda 
it  was  known,  as  a  philosophical  fact,  that  gas  was  producible  from  oil ;  but  it 
had  not  been  proposed  to  manufrcture  such  gas  for  purposes  of  illuminatioD. 
Some  speculations,  indeed,  were  then  soing  on^  and  a  patent  was  obtained  abost 
the  same  time  for  making  it;  and  the  manufrcture  waa  subsequently  brought 
into  use,  though  not  very  generally. 

Brauffham,  fw  the  defendant,  submitted  that  the  unfitness  of  the  retort  for 
making  gas  from  oil  was  fatal  to  the  patent.  It  is  the  duty  of  the  patentee  not 
to  overstate  the  limits  within  which  his  invention  will  be  useful,  that  no  penon 
may  be  led  to  unavailing  expense  in  trying  it  upon  purpose  for  which  it  ia 
unfit.  Now  the  specification  states  the  retort  to  be  fit  for  extracting  gas  from 
coal,  tar,  or  any  other  substance  from  which  it  may  be  obtained ;  but  it  faib  in 
the  case  of  oil.  It  may  be  said  that  the  other  substances  must  be  understood 
to  be  of  the  same  kind  as  those  previously  mentioned;  but  this  will  not  assii^ 
the  plaintiff,  for  oil  may  be  considered  as  of  the  same  nature  with  tar.  It  might, 
indeed,  be  wrong  to  defeat  a  patent  on  account  of  discoveries  subsequently  made, 
which  occasioned  its  words,  althonch  supposed  to  be  eorreot  at  the  time,  to  becoDA 
too  comprehensive  before  its  expiration;  but  here  the  possibility  of  extracting 
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ns  from  oil  was  already  known ;  and  it  is  immaterial  tliat  little  practical  use 
fiad  been  made  of  the  knowledge. 

Lord  Tknterden,  C.  J.  I  must  look  at  the  whole  of  the  spe<ufication  together; 
and,  doing  so,  I  think  it  is  evident  that  it  only  represents  the  retort  as  suited  to 
materials  of  the  same  kind  as  ooal.  I  am  of  opinion,  also,  that  I  ought  to 
imderstand  the  ''other  sabstanoes"  mentioned,  to  signify  substances  then  known 
to  be  available  for  the  purpose  of  illuminating  with  gas,  not  everything  which 
will  bum  with  a  flame ;  for  all  these,  in  a  certain  sense,  will  produce  gas.  It  is 
clear,  on  the  evidence,  that  oil  was  not  then  generally  considered  as  such  a  sub- 
stance; and  the  fiict  that  some  speculations  were  going  on  at  the  time  with 
respect  of  its  being  so,  will  make  no  difference.  The  patentee  cannot  be  required 
to  foresee  the  success  of  those  speculations,  if  they  have  succeeded ;  but  I  must 
consider  him,  as  a  practical  man,  to  have  spoken  of  things  which  practical  men 
then  treated  as  usable  for  the  purpose  specified.  On  both  grounds,  therefore, 
I  must  decide  against  the  objection.  The  law  is  severe  enough  in  breaking  up 
patents  altogether  for  a  fieiult  in  any  part  of  them^  without  straining  it  in  fiivour 
of  such  an  ODJection.  Verdict  for  the  plaintifiL 

Sir  J.  ScarleU,  F.  Pollock,  Aldenon,  and  Gockon  for  the  pkintiff. 

Brougham,  Boich  and  FcMetan  for  the  defendant. 


Brougham  moved,  in  the  following  T^rm,  for  a  new  trial  on  another  poini : 
but  the  court  refused  the  rule.  The  ruling  above  stated  was  not  called  in  ques- 
tion. 


SITTINGM3  IN  AND  AJTEB  HILARY  TERM,  IN  K.  B. 

10  0»).  IV.— 18». 


WALLIS  1^.  ANDfiRSON.— p.  291. 

An  order  was  obtained  for  deliTerj  of  partioalari  of  set-off  within  a  fortnight :  Oitj  were  nol 
d^rered  for  ire  weeks,  but  after  the  delirery  an  order  was  made  by  oonsent  for  the  amendk 
ment  of  the  declaration. 

Xhis  is  a  wairer  of  the  irregolaritj  in  the  delireiy  of  the  partionlars. 

Debt  for  goods  sold  and  delivered :  plea,  the  general  issue,  with  notice  of 
set-off. 

On  July  2d  the  plaintiff  obtained  a  judge's  order  for  the  delivery  of  partiou* 
lars  of  the  defendant's  setoff  within  a  fortnight,  and  that  in  default  thereof  no 
evidence  of  the  set-off  should  be  received  at  the  trial.  The  particulars  were 
Mtnally  delivered  on  August  9tk,  and  not  sooner. 

When  evidence  was  tendered  in  support  of  the  set-off^  the  plaintiff's  counsel 
objected  that  it  could  not  be  received,  under  the  terms  of  the  judge's  order. 
Gurney  for  the  defendant  then  put  in  a  subsequent  order,  made  on  August  12th 
by  consent  of  the  attorneys  for  each  party,  for  amending  the  declaration  in  the 
action.  The  amendment  was  by  increasmg  the  sum  stated ;  and  he  contended 
that  this  order,  being  obtained  by  consent,  showed  a  waiver  of  the  irregularity 
in  the  delivery  of  the  particulars.  Some  evidence  was  proposed  to  be  given  on 
each  side  to  explain  the  circumstances  which  occasion^  the  amendment ;  the 
plaintiff  saying  that  it  was  not  made  in  consequence  of  the  delivery  of  the  par- 
ticulars of  set-off,  the  defendant  insisting  that  it  was. 

Lord  Tenterdkn,  C.  J.  I  think  it  better  under  the  circumstances  that  no  such 
evidence  should  be  given ;  for  it  is  not  in  my  opinion  material  to  the  decision. 
I  think  the  obtaining  the  order  of  Aug.  12th  was  a  waiver  of  the  irregularity; 
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ly  as  a  jadge,  woald  not  have  allowed  ihe  amendment  if  I  had  understood  the 
delivery  of  the  particnlars  not  to  be  reoognised. 

The  evidence  therefore  was  received ;  oat  the  defence  finally  tamed  on  pay- 
ment, and  the  defendant  had  a  verdict. 

Sir  J,  Scarlett  and  Ckitty  for  the  plaintiff. 

Oumey  and  Reader  for  the  defendant 

6m  Iioreloek  9.  Chereley,  Hol^  N.  P.  C.  553. 


8TBVENS  V.  LLOYD.— p.  292. 

A  bill  of  ezohaoge  drawn  by  A.  payable  to  his  own  order,  and  accepted  by  B.  generally,  wu 
altered,  with  the  consent  of  B.,  while  it  continued  in  the  hands  of  A.,  by  the  addition  of  a 
particalar  place  of  payment  to  the  acceptance.  This  alteration  does  not  Titiate  the  bill  so  m 
to  prevent  the  aoceptor  from  being  liable  on  it 

Assumpsit  by  the  endorsee  against  the  acceptor  of  a  bill  of  exchange. 

The  bill  was  drawn  by  A.  B.  on  the  defendant,  payable  to  his  own  order : 
accepted  by  the  defendant  generally,  and  returned  by  him  to  A.  B.,  in  whose 
hands  it  continued  for  some  time.  While  the  bill  was  in  his  hands,  he  with  the 
consent  of  the  defendant,  subjoined  to  the  defendant's  acceptance  words  express- 
ing it  to  be  payable  at  a  particular  place  in  London. 

jP.  Kelly,  for  the  defendant,  submitted  that  the  plaintiff  must  be  nonsuited. 
This  was  a  material  alteration  in  the  bill,  and  therefore  vitiated  it,  or  at  least 
made  it  necessary  that  it  should  be  restamped.  Indeed  it  has  been  so  held  since 
the  statute  1  and  2  G.  4,  c.  78.(a) 

Sir  Jamee  Scarlett  and  Chitfy  for  the  plaintiff.  That  was  a  case  where  the 
alteration  of  the  bill  was  without  the  knowledge  of  the  acceptor :  here  the  altera- 
tion is  with  his  knowledge  and  concurrence.  There  is  nothing  therefore  which 
can  possibly  prejudice  him ;  and  no  objection  can  arise  on  the  stamp  laws,  for 
the  stamp  is  not  on  the  acceptance,  but  on  the  bill,  which  remains  unaltered. 

F.  Kdly.  The  question  is  not  whether  the  defendant  has  sustained  any  iDJniy 
by  the  alteration,  but  whether  the  document  has  not  been  altered  in  a  materiu 
part  since  it  was  negotiated.  It  has  been  so :  for  it  purports  to  be  for  value, 
and  if  so,  it  was  negotiated  when  it  was  returned  to  the  drawer.  Besides,  the 
acceptor's  liability  may  be  contingently  altered;  for  the  drawer  might  be  called 
on  to  pay  after  presentment  at  the  place  named  in  the  acceptance,  and  might  thus 
incur  costs,  which  the  defendant,  as  an  acceptor  for  value^  ought  to  reimborse 
him. 

the 
)re8eDt- 

, ^ _    case 

with  the  defendant's  consent,  does  not  furnish  any  answer  to  the  action.    Yoo 
can  move  for  a  new  trial,  if  you  please ;  but  I  give  no  leave  to  move  for  a  nwh 

»^*:     ,  „  Verdict  for  the  plaintiff.(6) 

Bir  J,  ScarUu  and  Chitty  for  the  plaintiff. 
F,  Kelly  for  the  defendant. 

(a)  Maeintoih  «.  Hayden,  R.  A  M.  N.  P.  0.  SS3, 
(&)  Jacob  o.  Harl^  0  M.  A  8. 142. 


294] 


1  Moody  &  MALEnr.  525 


DANOE  V.  BOBSON  and  Others.— p.  204. 


When  ft  ooort  printo  kod  eirenlmtM  eoples  of  its  mles  for  the  gnidanee  of  its  offlcen,  the  pro- 
dnetioii  of  one  of  these  printed  copies  is  good  eyidenoe  of  ue  rules  whieh  the  officers  are  to 
act  on,  though  the  original  mles  are  kept  under  the  seal  of  the  court*  and  the  copy  is  not 
diown  to  hare  heen  examined  with  the  original. 

In  an  action  for  a  lihel,  which  is  oplj  libellous  on  a  man  in  the  execution  of  his  office,  where 
the  plaintiff  has  stated,  by  way  of  inducement,  his  due  discharge  of  its  duties,  the  defendant 
eannot,  on  the  general  issue,  giro  evidence  of  negligence  in  dUeharging  them  in  answer  to 
that  allegation. 

Case  for  libel. 

The  declaration  stated  that  the  plaintiff  was  provisional  assignee  of  the  In- 
solvent Debtors'  Court,  and  that  he  had  always  as  such  officer  duly  and  regularly 
attended  to  his  duty,  and  then  set  out  the  libel,  which  consisted  of  two  parts ;  the 
one  charging  the  plamtiff  with  having  absented  himself  from  the  K.  B.  prison  at  a 
particular  time  when  it  was  his  duty  to  be  there ;  the  other  stating  that  this 
was  not  a  solitary  instance  of  neglect,  but  that  he  had  frequently  been  absent 
on  similar  occasions. 

The  defendant  pleaded  the  general  issue  to  the  whole  declaration ;  and  to  so 
much  of  it  SB  related  to  the  first  part  of  the  libel  he  also  pleaded,  that  a  rule  of 
the  Insolvent  Debtors'  court  made  it  the  plaintiff's  duty  to  attend  at  the  K.  B. 
prison  at  the  time  specified,  and  that  he  did  not  so  attend,  with  other  matter  in 
support  of  the  charges  contained  in  that  part  of  the  libel,  which  it  is  not  neces- 
sary to  particulariie. 

To  prove  the  allegation  that  there  was  a  rule  of  the  Insolvent  Debtors'  court, 
making  it  the  duty  of  the  plaintiff  to  attend  at  the  K.  B.  prison  on  the  day  in 
question,  the  defendants  produced  a  printed  copy  of  the  rules  and  orders  of  the 
court.  It  appeared  that  these  rules  were  thus  printed  by  order  of  the  court,  for 
distribution  among  the  officers  and  suitors  of  the  court,  and  were  circulated  ac- 
cordingly :  but  that  the  original  of  them  was  under  the  seal  of  the  court,  and 
was  kept  at  the  court.  There  was  no  evidence  that  the  copy  produced  had  been 
examined  with  this  original,  and  Brougham  for  the  plaintiff  in  consequence 
objected  to  its  admission. 

Lord  Tentebden,  C.  J.,  however,  admitted  it,  saying  that  it  was  what  the 
court  put  forth  and  circulated  among  their  officers  as  a  rule  for  their  guidance ; 
rjid  was  therefore  evidence  of  their  duties. 

In  answer  to  the  charge  relating  to  the  second  part  of  the  libel,  Sir  J.  Scar^ 
leU  for  the  defendant  proposed  to  give  evidence  that  the  plaintiff  had  in  fact 
failed  to  attend  on  several  days  on  which  the  rule  called  on  him  to  do  so ;  claim- 
ing to  be  allowed  to  give  this  proof,  though  no  justification  had  been  pleaded  to 
that  part  of  the  libel,  on  the  ground  that  the  publication  was  not  libellous  on 
the  plaintiff,  except  by  reason  of  his  official  character ;  that  it  therefore  was 
necessary  for  the  plaintiff  to  state  in  his  declaration,  as  he  had  done,  the  office 
he  held,  and  his  discharge  of  its  duties;  and  that  the  evidence  was  therefore 
admissible  on  the  general  issue  to  negative  the  latter  necessary  allegation. 

Lord  Tentekden,  C.  J.  I  think  I  oueht  not  to  receive  the  evidence.  Inde- 
pendently of  the  particular  allegation  reked  on,  I  clearly,  ouffht  not.  Part  of 
the  alleged  libel  states  the  particular  negligence  complained  of  not  to  be  a  soli- 
tary instance ;  it  was  competent  to  the  defendants  to  plead  a  justification  to  that 
part  of  the  libel,  and  the  evidence  offered  would  have  gone  to  support  that  justi- 
fication. No  such  justification,  however,  is  put  on  the  record ;  and  consequently, 
according  to  the  general  rule  that  evidence  is  not  receivable  on  the  general  issue 
which  might  be  pleaded  to  part  of  the  libel,  the  proof  tendered  is  not  admissible, 
unless  the  particular  allegation  in  question  makes  it  so.  I  am  of  opinion  that 
it  does  not ;  the  allegation  might  properly  have  been  omitted,  and  imposes  no 
necessity  of  proof  on  the  plaintiff:  for  the  presumption  of  law  is  that  a  party 
does  his  duty,  without  evidence  given  on  his  part  to  that  effect.     The  allegation^ 
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therefore,  being  immaterial,  does  not  alter  the  general  rule  aa  to  the  lecepiioii 
of  evidence ;  and  on  that  role,  the  evidence  proposed  must  be  exdaded. 

The  justification  fiuled  in  proof,  and  the  plaintifF  obtained  a  verdict  geneiaDj. 

Braya^am  and  Tal/ourd  for  the  pUintm. 

Sir  J.  SearbU  and  Jtutieeifxt  the  defendant. 


"  '■  ■> 


HnJJABD  V.  LENARD.— p.  297. 


Vffi<MM  of  afsnft prondM  wOl  not  Ilk*  a  mm  ovi  «r  th«  itetBto  of  IteiMtai^^  la  a 

kied  afUr  Jml  1, 1 829,  ikongk  ^  imm  b«l(U»  tint  day. 


SIMPSON  and  Another  i\  HENDERSON  and  Another.— d.  800. 


On  a  written  aprvement  for  the  hire  of  »  tmmI  to  be  made  ready  to  take  on  board  ^ftMibwitti,* 
evideaee  ia  iaadmliaible  to  ihoiir  that  the  partiea  agreed  that  the  reiael  should  be  tmjiy  k 
two  daje.  Bot  evidenoe  of  the  known  cireamstaaees  of  the  ToaMl  k  *^-»**^"*  te  shew  hov 
ioon  the  might  reaaonably  be  expeoted  to  be  ready. 

Assumpsit.  The  action  was  bronght  on  a  contract  of  ebaiter  of  iAte  hc^ 
Kitty,  whereby  the  defendants  agreed  with  the  plaintiib  to  take  on  board  yM^ 
with  such  lawftil  goods,  Ac.,  as  the  plaintiffs,  the  charterers,  should  reqniie  theai. 
Breach,  that  the  brig  was  not  ready  to  take  on  board  forthwith :  with  u  aasl^ 
ment  of  special  damage  in  the  refusal  of  the  Golnmbian  Mining  OompaBy  to 
send  a  cargo  by  her,  which  they  would  have  done  had  she  been  ready  eaiiicr. 
There  were  also  counts  stating  a  promise  to  take  on  board  within  two  days. 

The  agreement  was  produced,  dated  June  80th,  1828,  signed  by  the  phantiis 
and  defendants,  to  take  on  board  farikwiih.  It  appeared  that  the  contract  signed 
did  not  contain  any  stipulation  about  repairs  ]  nor  was  there  any  in  the  oriflnal 
offer  by  the  defentunts  to  the  plaintiffs.  Something,  however,  was  said  aboat 
the  neceossity  of  repairs  at  the  time  the  contract  was  entered  into;  and  the  defend- 
ants, on  being  informed  that  the  plainti^  wanted  the  ship  at  the  earliest  posaiUe 
period,  expressed  an  opinion  that  she  would  be  complete  in  two  days.  At  tliis 
time  it  was  not  exactly  known  what  amount  of  repairs  would  be  required;  bot 
it  was  certain  that  she  would  require  to  be  new  coppered.  She  was  not  ready  at 
the  time :  on  the  3d  of  July  the  plaintiffs  gave  notice  that  th^  requirBd  ber 
to  be  ready  on  the  4th;  and  on  the  4th,  not  expecting  her  to  be  so,  they  repu^ 
ated  their  contract  to  employ  her.  She  was  finished  on  the  5th,  and  was  in  the 
London  docks,  ready  to  take  in  her  cargo  on  the  7th. 

There  was  conflicting  evidence  on  the  degree  of  diligence  used  to  complete 
her :  the  witnesses  for  the  plaintiffii  stated  that  she  might  have  been  got  rea#f 
in  two  days,  or,  at  all  events,  by  the  3d  of  July ;  especially  if  put  into  a  diy 
dock,  instead  of  being  repaired,  as  she  was,  on  ways :  those  for  the  defendaat 
stating  that  all  possible  diligence  had  been  used  considering  the  state  of  the  tide, 
it  being  impossible  to  work  on  ways  at  high-water,  and  the  time  of  hi^-water 
being  such  that  the  men  could  only  work  once  a-day  for  a  few  hours  b^ore  and 
after  noon. 

It  was  contended  on  thepart  of  the  plaintiff  that,  independently  of  this  evideaee 
of  negligence,  the  contract  was  absolute  that  the  vessel  should  be  ready  imme- 
diately, and  that  it  was  broken  by  her  not  being  so;  and  that,  at  all  events,  she 
was  not  made  ready  in  a  reasonable  time :  on  the  part  of  the  defendant,  that  the 
contract  was  not  to  be  Ciiistrued  so  strictly ;  and  tha^  having  been  got  r^y  witii 
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the  utmost  diligence,  which  they  contended  to  he  the  result  of  the  evidenoe^  the 
defendants  had  done  all  which  could  he  leqnured  of  them. 

Lord  Tentsrden,  0.  J.  The  terms  of  the  contract  are,  that  the  vessel  shall 
be  ready  <' forthwith."  There  is  some  conversation  ahout  her  heing  ready 
in  two  days ;  but  this  will  not  affect  the  constmctioa  of  the  written  contract. 
The  question  therefore  is,  whether  the  words  of  that  contract  are  complied  with, 
considering  the  circumstances  of  the  ship,  and  the  situation  of  the  parties  ?  The 
word  ''  forthwith,''  indeed,  in  strictness,  means  immediately ;  but  it  is  plain  Ihat 
this  cannot  be  the  construction  to  be  affixed  to  it  here.  It  was  known  that  she 
required  some  repairs,  at  least  to  be  coppered,  and  some  ^me  must  be  allowed 
for  that.  On  the  other  hand,  it  was  known  that  she  was  wanted  with  the  utmost 
expedition.  Under  these  circumstances,  the  ship  not  being  ready  on  July  4th, 
the  plaintiffs  renounce  their  contract,  and  bring  this  action  against  the  defendants 
for  their  default  in  completing  it  The  question  is.  Ought  the  ship  to  have  been 
ready  on  the  4th  ?  if  she  ought,  the  plaintiflb  were  at  liberty  to  reject  their  con- 
tract, as  she  was  not  ready.  I  think  therefore  that  the  question  is,  Whether  the 
vessel  could,  with  reasonable  and  proper  diligence,  have  been  made  so  ?  If  the 
jury  think  on  the  whole,  takinff  in  all  the  circumstances  which  rendered  the 
despatch  of  the  repairs  more  or  less  difficult,  that  the  vessel  eould  not  reasonably 
have  been  expected  to  be  readv  on  July  4th,  the  defendants  wiU  be  entitled  to  a 
verdict :  if  she  ought  to  have  been  xoady,  the  verdict  should  be  for  the  plaintiffis. 

Verdict  for  the  plaintiffk 

Sir  James  SearUu  and  OhiX^  for  the  plaintift. 

F.  PoUoek  and  Maikin  for  defendants. 

See  hit  Qnagw*^  Dent 


EIOKE,  Gent.^  one,  ta  tn.  NOKES.— p.  303. 

Under  the  S  G.  4,  o.  10,  s.  127»  no  notion  can  be  maintained  against  a  certificated  bankrupt  fbr 
a  debt  due  before  his  commission,  although  he  has  compotmded  with  his  creditors  before  his 
commission,  and  his  effects  hare  not  prodnoed  16e.  in  the  pound  nnder  it. 

An  attorney's  clerk  is  not  pririleged  from  answering  whether  he  haa  reeeiTed  a  particular  pi^ier 
from  the  client(a) 

It  is  not  snflloient  oTidenee  of  deliTciy  of  a  signed  bill  at  the  defendant's  abode,  that  a  signed 
bill  is  deliTered  at  a  particnlar  place  not  shown  to  be  his  abode,  and  that  he  afterwards  gtres 
tills  to  his  present  attorney,  who  attends  the  taxation  of  oosta. 

The  defendant's  baring  signed  an  admission  of  the  debt  to  enable  the  attorney  to  prore  it  nnder 
a  commission  of  bankrupt  then  subsisting  against  him,  is  no  admission  of  the  dellTcry  of  a 
signed  bill,  and  does  not  dispense  with  the  neoessity  of  such  proof  in  an  action  subsequently 
brought  against  him  for  the  same  claim. 

An  attorney  may  prore  his  bill  under  a  oommission  of  bankrupt,  without  delirering  a  signed 
bilL 

Assumpsit  for  work  and  labour,  money  paid,  ftc. 

The  defendant  paid  a  small  sum  into  court,  and  pleaded  to  the  rest,  non  asmmp' 
ill,  and  his  own  bankruptcy  and  certificate  since  the  cause  of  action  accrued. 

The  bankruptcy  and  certificate  were  proved ;  but  WtUiams  for  the  plaintiff 
produced  a  composition  deed  between  the  bankrupt  and  his  creditors,  executed 
before  the  commission ;  and  insisted  that,  as  it  did  not  appear  that  the  bankrupt's 
^  estate  had  produced  15«.  in  the  pound  underthe  commission,  his  bankruptcy  and 
certificate  did  not  furnish  any  answer  to  the  present  action,  although  they  pro- 
tected his  person  from  arrest  and  imprisonment  under  the  6  O.  4,  c.  16,  s.  127. 

Lord  Tenterden,  C.  J.  I  think  the  provisions  of  that  section  do  not  prevent 
the  bankruptcy  and  certificate  fVom  being  a  bar  to  this  action.  They  protect 
only  the  person  of  the  bankrupt,  not  his  future  estate  and  effects :  but  they  vest 
those  latter  in  the  assignees  under  ^e  oommission.     It  would  seem  extraordinary 

(a)  See  Bevaii*.  Waters,  sup.  516. 
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that  tbe  bankrapt's  person  shoald  be  protected,  and  the  property  rested  in  ^e 
assignees,  and  yet  the  action  be  maintainable. 

Williams.     At  all  events,  if  the  assignees  do  not  interfere,  as  between  the 

Elaintiff  and  defendant  it  is  a  good  answer :  just  as  an  uncertificated  bsnknipt 
as  been  held  entitled  to  maintain  trover  for  goods  acquired  alter  his  bankn^j, 
and  other  similar  aetions,  if  the  assignees  make  no  claim.(a) 

Lord  Tenterdsn,  G.  J.  There  is,  perhaps,  too  much  aoubt  on  the  point  for 
me  to  decide  it  here,  so  as  to  shut  out  the  defendant  from  other  matter  materal 
to  his  defence.    The  cause  therefore  had  better  proceed. 

Part  of  the  claim  was  on  an  attorney's  bill. 

A  signed  copy  had  been  delivered  at  a  particular  place,  but  no  direct  proof 
was  given  that  it  was  the  abode  of  the  defendant.  WUltafM  however  called  the 
clerk  of  the  defendant's  attorney  to  prove  that  he  had  received  such  a  copy  from 
the  defendant. 

Sir  J,  Scarlett  objected  to  his  giving  evidence  of  this.  He  could  only  have 
received  it  as  clerk  to  the  defendant's  attorney,  and  if  so,  the  communication 
was  privileged. 

WiUiamB  answered  that  the  only  circumstance  respecting  whicji  he  inquired, 
was  the  mere  fact  of  the  receipt  of  a  particular  paper  from  the  defendant :  and 
Lord  Tenderden,  C.  J.,  admitted  the  evidence. 

Finallv,  the  evidence  of  delivery  amounted  only  to  this.  It  appeared  that  a 
bill  had  been  delivered  at  a  particular  place,  which  was  not  shown  to  be  the 
defendant's  abode ;  and,  as  above  stated,  that  the  defendant  had  delivered  it  to 
his  attorney's  clerk  :  and  it  was  also  shown  that  the  attorney's  clerk  had  attended 
on  the  taxation  of  costs ;  and  the  master's  allocatur  was  produced.  An  admis- 
sion was  also  produced,  signed  by  the  defendant,  to  enable  the  plaintiff'  to  prore 
the  amount  under  the  commission. 

The  counsel  for  the  plaintiff  contended  that  these  circumstances  were  enongh 
to  enable  him  to  recover :  the  admission  being  a  waiver  of  the  necessity  of  deli- 
vering a  signed  bill ;  and  the  attendance  to  tax  the  costs  affording  a  presumption 
of  its  due  delivery,  if  that  were  necessary.  And  Curwood  stated  that  it  had 
recently  been  held  to  afford  such  a  presumption,  in  C.  P. 

Lord  Tenterden,  C.  J.  It  is  a  presumption  which  I  am  not  bold  enough  to 
make.  Where  an  act  of  parliament  requires  a  particular  thing,  I  must  see  that 
it  is  proved.  The  admission  also  furnishes  no  answer  to  the  objection.  The 
plaintiff  might  prove  under  the  commission  without  proving  the  delivery  of  a 
si|ped  bill ;  the  defendant  signs  an  admission  of  the  amount,  to  facilitate  his 
doing  so.  I  cannot  consider  this  either  as  an  admission  that  such  a  bill  had  beeo 
delivered,  or  as  a  waiver  of  his  right  to  have  such  a  one  before  he  can  be  per- 
sonally charged  upon  such  a  claim.  Nonsuits 

WiUiamn  and  Curwood  for  the  plaintiff. 

Sir  «/!  Scarlett,  F,  Pollock^  and  Pecly  for  the  defendant. 


A  new  trial  was  afterwards  moved  for,  on  the  sround  that  the  plaintiff 's  claim 
was  not  one  requiring  the  delivery  of  a  signed  bill  under  the  statute,  and  a  role 
nisi  was  obtained ;  but  no  question  was  made  as  to  the  points  stated  above. 


m, 


a)  Webb  o.  Fox,  7  T.  R.  891;  Fowler  «.  Down,  1  B.  A  P.  44;  Drajton  v.  Dale,  3  B.  A  CL 
and  the  caaei  cited  there. 


FELLOWES  and  Another  r.  WILLIAMSON.— p.  306. 

la  oaae  for  a  false  representation  of  the  Bolrenoy  of  A.  B.,  wherebj  the  pluntiffs  trasted  Ub 
with  goods ;  their  declaraUons,  at  the  time,  that  they  trusted  him  in  eonseqaeoee  of  the 
representation,  are  admissible  in  eridenoe  for  them. 

An  action  commenced  before  1st  January,  1829,  but  tried  after  tbat  day,  on  snch  a  repfeient»- 
tion,  made  by  parol  before  the  statute  9  a.  4»  o.  14»  ia  maintainable. 
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Case  for  falsely  and  frandalentlj  representing  to  the  plaintiffis  that  one  Duffy 
was  in  solyent  circumstances^  and  worthy  to  be  trusted. 

Application  -was  made,  at  the  end  of  May  1827,  on  the  part  of  Duffy,  that 
the  plaintiffs  should  furnish  him  with  a  small  parcel  of  goods.  The  plaintiffs 
said  that,  as  the  amount  was  small,  they  had  no  objection ;  but  that  they  could 
not  deal  with  him  further  without  making  inquiries  as  to  his  character  and  cir- 
cumstances ;  that  they  had  the  opportunity  of  doing  so,  and  would  'accordingly 
do  it.  They  immediately  applied  in  consequence  to  the  defendant,  and  received 
from  him,  on  June  2d,  a  favourable  representation,  on  which  the  action  was 
brought.  No  application  for  goods  was  made  by  Duffy  till  the  November  fol- 
lowing; at  that  time  and  in  January  1828,  he  ordered  goods,  which  were  sent 
and  never  paid  for ;  and  in  April  1828,  he  compounded  with  his  creditors.  The 
action  was  commenced  before  Michaelmas  Term,  1828. 

Campbell  for  the  plaintiff  proposed  to  give  evidence  that,  when  they  were 
applied  to  in  November  for  goods  for  Duffy,  they  stated  that  they  had  received 
a  fiivourable  account  of  him,  and  would  accordingly  send  them. 

Sir  James  Scarlett  for  the  defendant  objected  to  the  evidence.  The  general 
role  is  that  a  man's  declarations  are  not  evidence  for  himself;  and  the  only 
exceptions,  when  declarations  accompanying  an  act  are  admitted,  are  in  cases 
where  the  declarations  qualify  the  act,  and  are  therefore  necessary  for  its  'expla- 
nation.    Here  the  act  is  unequivocal ;  Duffy  applies  for  goods,  and  has  them. 

Lord  Tenterdsn,  C.  J.  I  cannot  exclude  the  evidence.  The  cause  turns, 
as  &r  as  this  part  of  it  is  concerned,  merely  on  the  question,  Whether  the  goods 
were  furnished  in  consequence  of  the  declaoration ;  and  what  other  evidence  can 
there  be  of  that  fact  ?  If  it  were  not  given,  it  would  probably  be  urged  that 
the  supply  of  the  goods,  which  were  not  furnished  till  five  months  after  the 
representation,  did  not  take  place  in  consequence  of,  or  in  connexion  with  it ; 
and  this,  when  in  fact  the  representation  was  expressly  referred  to  at  that  time. 
The  evidence  is  perhaps  liable  to  some  observation ;  but  I  must  receive  it.  I 
will,  however,  make  a  note  of  the  objection. (a) 

In  the  course  of  his  address  to  the  jury.  Sir  James  Scarlett  observed  that 
some  doubt  had  been  entertained  whether  the  action  was  maintainable  on  this 
mere  parol  representation,  with  reference  to  the  provisions  of  the  stat.  9  G.  4, 
c.  14;  but  that  the  counsel  for  the  defendant  had  considered  that  question,  and 
that  the  act,  looking  to  the  dates,  did  not  apply. 

Lord  T£NT£RB£N,  C.  J.  No,  certainly :  the  statute  is  out  of  the  question. (5) 

Verdict  for  the  plaintiffs. 

Campbell  and  FoUett  for  the  plaintiffs. 

Sir  c/.  Scarlett^  Reader,  and  n,  F.  Richards,  for  the  defendant. 

(a)  See  inf.  Yaoher  v,  Coolu.  (&)  Sup.  528,  Hilliard  v.  LenauL 


NELSON  and  Others  v.  SALVADOR.— p.  809. 

A  warnuty  to  saU  on  or  before  a  particular  daj,  it  not  ftilfllled,  if  the  ship  does  not  completely 
unmoor  on  that  day,  though  she  then  haa  her  cargo  ar  I  pamengers  on  hoard,  and  ia  qnite 
ready  to  sail,  and  is  only  prerented  doing  so  by  stress  of  weather. 

AssuBfPsrr  on  a  policy  of  insurance  on  sugars  on  board  the  ship  George  at 
and  from  Tobago,  '^  warranted  to  sail  on  or  ^fore  the  1st  of  August,  1827 ;" 
the  time  of  sailing  being  afterwards  altered  by  the  substitution  of  the  10th  of 
August  for  the  Ist. 

F,  Pollock  for  the  plaintiffs  stated  to  the  jury,  that  the  ship  was  cleared  out- 
wards on  the  9th  of  August,  that  the  whole  of  her  cargo  and  all  her  passengers 
were  on  board  on  the  morning  of  the  10th,  and  that  on  the  afternoon  of  that 
day  she  prepared  to  leave  the  port.     She  was  then  moored  by  two  anchors 

Vol.  XXn.-^7  2  Y 
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One  of  them  yns  weighed,  some  of  the  fiuls  set,  and  the  ship  proo^ded  tlwat 
thirty  fathoms,  h  j  heaving  in  that  quantity  of  the  cahle  of  the  remaining  andMr. 
When  they  were  ahont  to  heave  that  anchor,  the  captain  obserred  a  yeiy  heavy 
swell  setting  into  the  bay,  and  feared  to  take  his  departure  lest  he  should  be  lost 
in  getting  oat.  Nothing  more  therefore  was  done  until  Uie  morning  of  Uie  11th, 
when  the  ship  actually  left  the  port.  She  was  lost  on  her  way  home.  The 
learned  counsel  said,  that  the  point  arising  on  these  circumstances  was  quite  a 
new  one ;  and  the  question  was,  Whether  such  a  warranty  meant  more  than  that 
the  ship  should  be  m  condition,  and  ready  to  sail  if  the  weather  permitted  ?  It 
cannot  be  required  that  she  should  actually  sail,  to  the  imminent  hazard  of  the 
ship  and  crew ;  and  the  underwriters  would  have  had  little  reason  to  be  sa^sied, 
if  she  had  sailed  to  fulfil  the  warranty,  and  had  been  lost  in  getting  oat  c^  the 
harbour. 

The  circumstances  opened  were  then  proved. 

Sir  J.  Scarlett  for  the  defendant.  Does  not  your  lordship  think  die  eaee  a 
over? 

Lord  TSNTERDEN,  C.  J.  I  think  so ;  there  is  no  sailing  here.  The  wamntj 
means  that  the  ship  shall  be  on  her  voyage  on  the  given  day.  If  the  (nrean- 
stances  proved  amounted  to  a  oompliance  with  it,  the  ship  might  be  detained  hj 
bad  weather  for  a  fortnight  or  more  without  unmooring ;  and  in  that  case  the 
risk  might  be  materially  altered.     The  plaintiff  must  be  nonsuited. 

His  Lordship  then  turned  to  the  jury,  which  was  special,  and  said — ''I  hope, 

Sntlemen,  you  agree  with  me;"  and  several  of  them  immediately  expraeaed 
eir  concurrence.  N<MiBtiit 

F.  PoiOock  and  R,  7.  Richards  for  the  plaintiff. 
Sir  Jamei  Scarlett  and  Mavle  for  the  defendant. 


HATWAIeU)  v.  kain.— p.  811. 

A  4eel«nitl<m  eonsiated  of  one  spooial  find  Mrrenl  genenl  counts.  To  tiie  apodal  «oaali  A«« 
wero  MToral  apodal  ploaa:  to  the  general  ooante  the  general  iasne.  The  plainftif  entered* 
nolle  prosequi  on  the  special  count,  and  joined  issue  on  the  others :  Held,  that  he  was  eatilM 
to  roooTor  on  the  general  counts,  though  the  matters  proved  might  hare  been  giren  in  eri- 
denoe  on  the  spedu  count  and  the  pleas  to  it 

Articles  of  agreement  provide,  that  a  seaman  shall  receiTO  for  his  wages  a  proportion  «f  tkt 
net  proceeds  of  the  cargo,  after  the  same  are  actually  reeeiyed  by  the  owner,  sulgeet  lo  esr- 
tain  stipulations  as  to  the  seaman's  conduct :  Semble,  that  his  share  may  be  recovered  is  sa 
a^on  for  money  had  and  reeeired ;  the  owner  having  received  the  money,  and  the  sssaaa 
having  ftilfiUed  the  stipulations  on  his  part 

Debt.  The  first  count  of  the  declaration  stated  that  hy  certain  articles  of 
agreement  between  the  defendant,  as  the  owner  of  a  ship  or  vessel  called  the 
Sisters,  bound  on  the  South  Sea  Whale  fishery,  and  the  master,  offioen,  and 
crew  of  the  said  ship,  of  which  crew  the  plaintiff  was  one,  in  consideration  of  the 
share  against  each  person's  name  thereunder  written  of  the  net  and  clear  pro- 
ceeds of  the  cargo  of  oil,  &c.,  which  should  be  brought  home  in  the  said  ship, 
they  the  said  master,  officers,  and  crew,  did  thereby  severally  and  respectively 
promise  and  agree  to  and  with  the  said  owner,  well  and  truly  to  perform  the 
voyage ;  and  that  no  one  of  the  said  officers  and  crew  should  be  entitled  to  hia 
^A% °^  ^^^  °®*  proceeds  until  the  arrival  of  the  ship  at  London,  and  the  sale 
w  deliveiT  of  the  cargo,  and  the  actual  receipt  of  the  proceeds  by  the  owner, 
nor  unless  he  should  himself  have  well  and  truly  performed  the  voyage  acoori- 
Mrf  JfL  ^t  *^®  ^°*®°^  ^^  meaning  of  the  said  articles.  The  declaration  then 
let  oir  •♦**  *  certain  share  and  proportion  of  the  net  proceeds  of  the  cargo  wm 
to  wi?^    u*^  ,  ®  plaintiff's  name,  then  and  there  written  under  theagreem^t, 

W^^IL""!^  ^""^  ^^  ^^"^f  **^*  the  ship  aet  sail  on  the  voyage  and 
™  ^ndon  with  a  oaigo ;  that  the  plaintiff  served  on  board  on  the  vojage, 
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and  did  veil  and  truly  perform  the  voyage  according  to  the  trae  intent  and  mean- 
ing of  the  articles ;  that  the  careo  was  sold  and  delivered,  and  ^e  proceeds 
leoeived  hy  the  defendant,  and  that  the  plaintiff's  share  of  the  net  proceeds 
amounted  to  a  laree  sum  of  money,  to  wit,  &c. ;  which  said  sun  although  often 
demanded,  &c.,  whereby  an  action,  &c.  There  were  common  counts  for  wages, 
work  and  labour,  &o.y  and  a  count  for  money  had  and  reeeiyed. 

The  defendants  pleaded  the  general  issue,  and  a  set-off,  to  the  whole  declara- 
tion :  and  to  the  first  count,  they  pleaded  several  special  pleas ;  one  alleging 
l^nerally  that  the  plaintiff  did  not  well  and  truly  perfom  the  said  voyage 
aooording  to  the  true  meaning  of  the  said  articles ;  and  others  setting  forSi 
particular  regulations  contained  in  the  articles  for  the  conduct  of  the  crew,  and 
averring  breaches  of  these  regulations  on  the  part  of  the  plaintiff. 

The  plaintiff  took  issue  on  the  pleas  to  i^  the  counts  of  the  declaration  exoepi 
the  first,  and  enterecia  nolle  prosequi  on  that  count. 

Sir  James  Scarlett  for  the  plaintiff  stated  his  case,  which  consisted  in  proof 
of  the  performance  of  the  voyajge,  &c.,  and  also  in  negativing,  or  explaining  and 
justifying  all  those  specific  acts,  which  were  assigned  as  misconduct  in  the 
special  pleas  to  the  first  count ;  and  he  said  this  would  entitle  him  to  a  verdiot 
on  the  count  for  money  had  and  received.  It  had  been  held  in  two  former  cases 
that  this  count  was  sufficient,  in  one  of  which  he  himself  waa  counsel  for  the 
defendant,  and  objected  to  the  form  of  action ;  but  it  was  held  good. (a) 

jP.  Pollock  for  the  defendants  sud,  that  he  would  not  make  any  objection  on 
that  ground.  But  there  was  another  reason  why  the  pluntiff  eouM  not  recover 
on  this  record.  All  the  matters  stated  mieht  have  been  ^ven  in  evidence  on 
the  first  count  of  the  declaration,  and  the  pleas  to  it ;  and  that  b^ng  the  case, 
the  plaintiff,  who  has  abandoned  that  count,  cannot  prove  the  same  matters  under 
another. 

Com^.  A  noUe  prosequi  is  no  bar  to  other  proceedings  for  die  same  caoae 
of  action.    1  Wms.  oaund.  207,  n.  2. 

F.  Folhck,  Certainly  not :  it  is  no  bar  in  another  action.  But  in  the  same 
action  the  plaintiff  cannot  properly  recover  on  several  counts,  without  proving 
several  distinct  causes  of  action :  and  in  this  case  therefore,  as  he  admits  that  he 
cannot  prosecute  the  first  count,  he  cannot  recover  on  any  other,  without  show- 
ing a  cause  of  action  distinct  from  that  in  the  first  count;  and  this  he  has  n^ 
done,  for  all  the  evidence  opened  applies  to  the  issues  tendered  on  that  count 

Lord  Tentkrden,  C.  J.    I  do  not  feel  the  weight  of  the  objection.  (6) 

'  Verdict  finr  the  plamti£ 

Sir  J,  Scarlett  and  Oomyn  fer  the  plaintiff. 

F.  AUock  and  PlcUt  for  the  defendanta. 

(«)  B0B  1  Owp.  90Q,  Btum  «.  BeniMtt  <»)  llMahiU  «.  Ozifln,  &.  a  M.  H.  P.  a  41. 


BEX  V.  BBOWNS.— p.  815. 

[S.  C.  3  Canr.  a  P.  572.— 14  E.  0.  L.  Beports.] 

Tha  «U  priu  reoofrd  of  •  flura,  with  the  minnto  of  tho  vordiot  endoiMd  "bj  flia  olBoor  of  tho 
Comri  on  the  juy  panel,  i$  good  OTidenoe  that  the  caaae  came  on  for  trie],  though  no  regolAT 
poBtea  is  endorsed. 

Ib  an  indictment  for  peijniy,  the  rapposed  peijniy  arose  npon  eyidenee  flirtn  In  reply  to  the 
teetinoBy  ef  one  of  the  defendants  on  the  former  trial,  who  was  ae(|nittedy  and  examined  as 
a  witness.  The  indictment  did  not  state  his  acqoittal,  nor  did  the  minnte  of  the  verdict  prcv. 
dnced  show  it:  Held,  that  this  was  immaterial,  parol  evidenoe  heing  given  to  show  that  he 
was  in  Cut  examined. 

JjipsoTifSNT  for  peijury. 

The  indictment  stated  the  trial  of  a  cause  of  Carpenter  v.  Jones  and  others  at 
nid  prius  befiyre  Locd  Tenterdea  at  Westminster,  that  Browne  was  sworn  as  a 
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witneaSy  that  it  beoame  a  material  question  whether  he  had  had  any  eommiim- 
oation  respecting  the  trial  of  that  cause  with  Carpenter,  the  plaintiff  in  it,  and 
that  he  had  then  denied  any  such  oommunicationy  on  which  denial  perjuiy  wu 
assigned. 

The  cause  of  Carpenter  v.  Jones  and  others  was  an  action  on  the  ease  for  libel, 
with  pleas  of  the  general  issue,  and  justification ;  and  the  plaintiff  haying  fuled 
to  give  any  eridence  to  connect  Stafford,  one  of  the  defendants,  with  the  pabli- 
oation,  he  was  acquitted  in  the  progress  of  the  cause,  and  examined  as  a  witneas 
in  support  of  the  pleas  of  justification.  The  present  defendant  was  in  covrt  it 
the  time,  and  tendered  himself  as  a  witness  to  state  that  he  would  not  believe 
Stafford  upon  his  oath.  On  his  cross-examination  he  stated  himself  to  be  merely 
accidentally  present  at  the  trial,  and  denied  having  had  any  communication  with 
Carpenter  on  the  subject  of  the  trial,  in  the  manner  stated  in  the  indictment 

To  prove  the  allegation  that  the  cause  came  on  for  trial,  the  nisi  prius  record 
was  produced.  On  its  production  it  appeared  that  no  postea  had  bc^n  endoned 
upon  it :  but  there  was  a  minute  endorsed  upon  the  jury  panel,  which  wu 
affixed  to  it,  in  these  words :  ''  Verdict  for  the  plaintiff,  damages  Is."  Tbis 
minute  was  in  the  handwriting  of  the  officer. 

Lord  Tentsrden,  C.  J.,  intimated  a  doubt  whether  this  was  sufficient  evi- 
dence. There  is  a  case  in  Strange,(a)  cited  in  Phillipps  on  Evidence,  which 
speaks  of  the  postea  as  good  evidence  of  the  trial ;  but  this  is  different  The 
mere  production  of  the  nisi  prius  record  is  clearly  insufficient,  for  that  may  be 
made  up,  ^nd  yet  the  cause  never  tried :  the  question  therefore  is.  Whether  the 
minute  on  the  jury  panel  be  sufficient  evidence  of  the  trial  f  In  London  and 
Westminster,  certainly,  it  is  not  the  practice  for  the  officer  at  the  trial  to  endone 
the  postea.as  it  is  in  the  country :  but  there  is  another  difficulty ;  if  that  minute 
be  taken  as  evidence,  it  will  appear  that  there  was  a  general  verdict  against  all 
the  defendants,  and  it  seems  necessary  to  the  case  in  support  of  the  prosecution 
to  show  that  Stafford  was  acquitted,  for  the  testimony  given  by  the  present  de- 
fendant only  arose  out  of  his  being  examined  as  a  witness. 

Sir  J.  Scarlett  for  the  prosecution.  The  case  in  Stranee  only  shows  that  Uie 
postea  is  good  evidence  of  the  trial,  not  that  no  other  is  sufficient :  and  the 
minutes  may  well  be  received,  for  previously  to  .final  judgment  minutes  only  are 
necessary.  Here  the  judgment,  or  even  the  verdict,  is  immaterial ;  the  only 
circumstance  material  is  the  trial  of  the  cause,  and  the  minutes  are  sufficient  to 
show  it.  Then,  as  to  the  other  difficulty,  it  is  nowhere  stated  in  the  indictment 
that  Stafford  was  acquitted,  or  even  that  he  was  examined  as  a  witness :  and,  if 
this  be  necessary,  even  without  acquittal  he  might  be  examined  as  a  witness  by 
consent. 

Dtnman  for  the  defendant.  The  defendant's  testimony  would  only  be  mate- 
rial in  conse<|uence  of  Stafford's  having  been  examined.  He  might  certainly  be 
so  after  acquittal,  or  even  without  it  by  consent :  but  it  must  be  shown  that  one 
of  these  took  place :  and  the  evidence  produced  shows  neither. 

Lord  Tentbbden,  C.  J.  I  am  unwilling  to  stop  a  cause  on  an  objection  of 
this  kind,  of  which  the  defendant  may  have  the  benefit  hereafter.  But  I  will 
consult  the  other  judges.  His  lordship  then  went  to  the  adjoining  court,  where 
Batlet,  Littledale,  and  Parks,  Js.,  were  sitting,  and  on  his  return  said :  The 
learned  judees  are  of  opinion  that  the  officer's  minute  is  sufficient  evidence  that 
the  trial  imk  place.  And  they  incline  to  think  that  the  defect,  that  it  does  not 
show  Stafford's  acquittal,  may  be  supplied  by  parol  evidence  that  he  was  exa- 
mined as  a  witness. 

The  short-hand  writer  was  then  called  a«  a  witness.  He  stated,  that  Stafford 
was  acquitted  and  then  examined. 

Denman,     Does  your  lordship  think  this  any  proof  of  his  acquittal  ? 

Lord  Tenterden,  C.  J.     No :  but  it  is  good  proof  that  he  was  examined. 

The  cause  then  proceeded.    Li  the  course  of  it,  a  fuller  minute  was  prodaoed 

(a)  Pitton  o.  Walter,  1  6tr.  1S2;  oit  1  PhiU.  Bt.  890,  5Ui  edit 
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from  the  assod&te's  office,  which  supplied  proof  of  Stafford's  aeqoittal  before 
the  conclusion  of  the  cause :  but  finally,  although  several  witnesses  proved  the 
defendant  to  have  been  in  company  with  Carpenter  on  the  evening  before  the 
trial,  only  one  stated  that  the  trial  was  talked  of  between  them,  and  Lord  Ten- 
TERIiEN,  C.  J.,  directed  an  acquittal. 

Sir  J.  Scarlett,  Campbell^  and  Piatt,  for  the  prosecution. 

Ihtunan  and  PatteBon  for  the  defendant 


SITTINGS  AFTER  HILARY  TERM,  IN  C.  P. 

60  Geo.  IV.— 1829. 


GOODHAY,  Assignee  of  HOUGHTON,  a  Bankrupt,  v.  HENDRY.— p.  819. 

In  an  aetion  by  the  Ani^eea  of  a  baaknipt^  the  bankropi  is  not  rendered  oompetent  unleai  hii 
certificate  and  release  are  prodaoed,  or  the  non-pnMlaction  of  them  u  accounted  for. 

Assumpsit  for  goods  sold  and  delivered. 

For  the  pliuntiff,  Houghton,  the  bankrupt,  was  called  as  a  witness.  He  stated 
that  he  had  obtained  hb  cert^oate,  but  did  not  produce  it.  His  release  to  the 
assignees  was  in  court. 

Wildey  Seijt.,  for  the  defendant,  objected  that  he  was  incompetent,  unless  the 
certificate  was  produced ;  that  the  incompetency  of  the  bankrupt  appears  by  the 
record,  and  can  only  be  removed  by  the  best  evidence,  namely  the  document 
itself.  Where  the  incompetency  is  raised  on  the  voire  dire,  it  may  be  removed 
by  secondary  evidence ;  but  the  admission  of  such  evidence  is  an  anomaly,  and 
does  not  extend  beyond  the  necessity  of  the  rule.  Here  the  plaintiffs  knew  of 
the  incompetency,  and  ought  to  have  come  prepared  with  legal  evidence  to 
remove  it. 

Adams,  Seijt.,  for  the  defendant,  relied  on  the  practice  of  receiving  secondary 
evidence  on  the  voire  dire ;  and  said  that,  at  all  events,  the  release  was  sufficient 
to  remove  the  interest  in  this  action,  which  was  merely  to  increase  the  fund. 

Wtlde,  Serjt.,  in  reply.  The  sum  recovered  in  this  action  would  go  towards 
the  satisfaction  of  the  bankrupt's  debts,  and  therefore  he  has  an  interest,  unless 
he  is  dischargeo  from  them  by  his  certificate.    • 

Best,  C.  J .  I  think  both  release  and  certificate  are  necessary  to  remove  the 
incompetency,  and  both  must  be  proved  by  the  best  evidence.  It  is  not  like  the 
case  of  an  objection  raised  by  secondary  evidence  on  the  voire  dire,  which  may 
be  removed  by  it.  Here  he  stands  disqualified,  and  his  competency  must  be  set 
np  by  the  best  evidence.  Nonsuit. 

Adams,  Serjt.,  and  Arehbold,  for  the  plaintiff. 

Wilde  and  Jones,  Serjts.,  for  the  defendant. 

"  If  the  opposite  party  raiee  the  objection  of  interest  bj  independent  evidence,  and  without 
patting  a  qaestlon  to  the  witness,  then  the  party  who  has  called  him  cannot  be  allowed  to  put 
a  question  to  him  in  order  to  repel  the  objection."  1  Phill.  Et.  131,  5th  ed.  "  When  the 
objection  arisM  from  a  witness's  answw  on  the  voire  dire,  it  may  likewise  be  removed  on  the 
voire  dire."  lb.  In  the  principal  case  the  objection  not  only  arose  on  matter  of  record  which 
was  already  in  evidence,  namely  the  commission ;  but  it  was  involved  in  the  veij  title  of  the 
plaintiffs,  whose  only  right  to  sue  accrued  through  the  bankruptcy. 

The  same  point  was  made  in  Wandless,  assignee  of  Marten,  «.  Cawthome,  In  the  K.  B.  at 
Qnildhallf  Dec  8, 1829,  and  the  principal  case  was  mentioned  by  Theng^r  for  the  defendant^ 
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md  itroaglj  «ypoMd  hf  tlM  Amm€»f^fhm«nU  for  the  plaiatlfl;  aiid  Pwka,  J^  nU  b«  ihisU 
dbokltdlj  OTernile  the  ol||eotioB.    The  oertificato,  wm  howerer,  pDodaeML 

In  A  ease  in  G.  P.  at  the  sittings  after  Michaelmas  term,  1829,  the  same  questSoa  aroM,  lai 
objection  was  made  to  the  oompeteaej  of  the  hankropt  wxthont  the  jncdoction  of  the  titm, 
Ob  the  ether  side  it  was  said  that  it  was  alwagrs  siifieseat»  when  an  objeeliom  aroaa  oa  ths  noin 
dire,  to  remoTO  it  by  the  testimony  of  the  witness. 

TiiTDALy  C.  J.  The  diffionlty  in  this  ease  is  that  the  objection  does  not  ajise  on  tb«  TOin 
dire :  it  appears  from  the  opening  of  the  ease  for  the  plaintiib,  and  from  the  pleadings  Am- 
selTes,  that  the  witness  is  a  bankmpt;  not  merely  flrom  questions  p«i  to  him  whea  ha  omhi 
into  the  box.  Withoot  coming  to  any  decision  on  the  qnestiont  I  thhik,  if  yon  hare  the  rdMM 
here,  you  had  better  prodooe  it 

The  release  was  prodaeed,  and  the  witness 


MUTRIE  V.  HAEBIS.— p.  822. 

In  an  action  on  a  promissory  note,  and  also  for  goods  sold  and  delirered,  if  the  plaintiff  prore 
the  delireiy  of  the  goods  before  the  note  was  given,  and  do  not  show  the  eonnderatioB  oC 
the  note  to  hare  been  distinct  from  them,  the  defendant  most  hare  a  rerdiet  on  one  of  Um 
oonnts ;  the  plaintiff  cannot  take  a  rerdict  on  oncj  and  hare  the  jviy  discharged  from  giriaf 
a  rerdict  on  the  other. 

Assumpsit  by  the  fBbj9»  agunsi  the  BMker  of  a  promiasoiy  note;  witkt 
oonnt  for  goods  sold  and  delive^. 

The  action  was  brought  upon  the  promissory  notei  and  also  for  goods  stated 
to  be  independent  of  the  consideration  for  which  the  note  was  given.  The  note 
was  proved,  and  also  the  delivery  of  the  goods ;  hat  it  appeared  that  thej  were 
delivered,  and  the  lime  of  eredit  usually  given  fiir  goods  in  the  partienlar  tnde 
had  expired,  before  the  dale  of  the  note :  and  no  evidenee  waa  given  te  shoir 
what  the  consideration  of  the  note  was. 

Bs8T,  C.  J.,  havinc  intimated  that  he  most,  on  ^iis  evide«oe,  take  the  foodb 
to  have  been  part  of  tiie  ooneideratioii  of  the  note,  Taddjfy  Sei^.y  raqneetod  to 
be  allowed  to  take  a  verdiet  on  the  count  upon  the  piomissory  note,  and  to  ksTe 
the  jury  discharged  from  giving  a  verdiot  on  the  oouit  for  goods  sold  aai 
delivered. 

BssT,  0.  J.  If  von  had  declined  i&  the  fiisiinataDoe  to  proceed  in  thisaetioo 
for  goods  sold  and  cbKvered,  I  would  have  allowed  this:  bnt  hese  evidenoe  has 
actually  been  given,  which  would  have  entitled  the  plaintiff  to  a  verdiot  on  thst 
count,  if  the  case  had  stopped  there;  and  other  ev^ence  en  which  I  must  take 
it  that,  if  the  plaintiff  is  entitled  to  recover  on  the  promiseory  not^^  he  is  not 
entitled  to  recover  for  the  goods.  I  think  therefore  that  the  defe'^uit  is  eoti* 
tied  to  a  verdict  on  that  count. 

Verdiotfor  the  plaintiff  on  Uw  eount  on  the  bill:  fo*.  '//  ^'joAaXim 
that  for  goods  sold  and  delivered. 

The  cause  was  uncblended. 

Taddyy  Serjt,  and  Aldermmy  tcit  the 
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MAUNDER  V.  VENN.— p.  828. 


In  an  aetion  bj  a  hij^r  for  ttdvotioBy  it  is  noi  neoMfavy  to  show  aaj  aoti  of  mtyIoo  4ono  by 
th«  daugbtoF :  it  ie  enoogh  that  iha  lived  in  the  fluhor's  ftunily  ondor  saeh  oironiniitinooo 
that  he  had  a  light  to  her  aerrieefl. 

This  was  an  action  to  reoover  oompensation  for  the  seduotion  of  theplaintafF'B 
dauffhter. 

Tne  cause  was  undefended ;  but  in  the  course  of  the  plaintiff's  proof,  a  difi- 
eoltj  occurred  in  making  out  any  acts  of  serrice  of  the  daughter.  It  being 
however  proved,  that  the  seduction  took  place  while  she  was  residing  with  the 
plaintiif,  and  forming  part  of  his  family, 

LiTTLEDALB,  J.,  interposed,  and  siud  that  the  proof  of  any  acts  of  service  ww 
unnecessary :  it  was  sufficient  that  she  was  living  with  her  father,  forming  part 
of  his  family,  and  liable  to  his  control  and  command.  The  right  to  the  service 
is  sufficient.  I  remember  Lord  Alvanley  so  ruling,  and  I  have  always  myself 
been  of  the  same  opinion  :  if  it  were  otherwise,  no  action  could  be  maintained 
for  this  injury  by  a  father  in  the  higher  ranks  of  life,  where  no  actual  services 
by  the  daughter  are  usual. 

Some  acts  of  servioe  were  however  subsequently  proved,  'and  the  plaintiff 
obtained  a  verdict  for  one  hundred  pounds,  (a) 

61  F,  Wiilicum  and  Ookridge  for  the  pluntiff. 

The  cause  was  undefended. 

(a)  See  Porei  v.  Wilson,  Peake's  N.  P.  C.  55 ;  and  Jones  o.  Brown  and  Another^  ib.  238. 
Bennett «.  Alleott»  S  T.  R.  ISS.  Dean  •.  Peal,  5  Bast»  i6»  and  the  oases  dted  there.  HaU  n 
HoUaBder,  4  B.  di  C.  SOe. 


9r^ 


BALES  V.  SICKER.— p.  824. 


In  aa  action  by  the  endorsee  against  the  acceptor  of  a  bill  of  exchange,  the  bill  ia  not 

sible  as  cTidence  of  money  had  and  receiTcd. 

This  was  aaaotionby  the  endorsee  against  the  acceptor  of  a  bill  of  exohangey 
with  the  usual  money  oounts. 

The  plaintiff  was  unable  to  proceed  on  the  counts  on  ih»  bill,  on  aooount  of  a 
variance  in  the  mode  of  statement ;  and  FoUeU  for  the  plaintiff  thereupon  pro- 
posed to  give  the  bill,  which  was  admitted  to  be  the  defendant's  acceptance,  in 
evidence  on  the  count  for  money  had  and  received. 

laTTLEDALE,  J.  I  am  decidedly  of  opinion  that  the  bill  is  not  evidence  of 
noney  had  and  received  by  the  acceptor  to  thct  use  of  the  holder.  I  know  thai 
it  has  been  sometimes  supposed  that  it  is  so;  but  I  think  it  against  principle, 
and  cannot  allow  it  (a)  My  opinion  is  so  decided,  that  I  cannot  grant  leave  to 
move  to  enter  a  verdict. 

Evidence  was  then  offered  of  admissions  on  the  bill,  as  proof  of  an  account 
stated,  but  the  jury  found  for  the  defendant 

FoOeU  for  the  plaintiff. 

Moody  for  the  defendant  _ 

In  the  following  Easter  term  FoUeU  obtained  a  rule  to  set  aside  the  verdiet 
a»  against  evidence,  which  was  ultimately  made  absolute,  but  no  question  was 
made  of  the  ruling  of  the  learned  judge  at  the  trial. 

fa)  2  Phil.  Et.  t%,  31,  5th  ed.  and  cases  cit  ib. 

There  is  a  sood  deal  of  confhsion  in  some  of  the  dicta  to  be  found  on  the  consideration 
which  a  bill  of  exchange  imports.  On  the  whole,  it  seems  that  it  is  in  the  first  instanoe  aa 
acknowledgment  by  the  acceptor  that  he  is  indebted  to  the  drawer;  by  the  drawer,  that  he  la 
indebted  to  the  payee  (if  they  are  separate  parties);  and  by  the  payee,  and  each  socoessiTf . 


536  Rex  v.  Wells.  H.  T.  1829.  [326 

•ndoner,  that  he  ii  iDdebted  to  the  party  to  whom  he  transmits  it  On  the  latter  positions  thert 
U  probsl>l7  little  doubt :  bat  the  first  has  been  dented.  It  is,  howerer,  the  Tiew  taken  by  Ejre, 
C.  J.,  in  Gibson  o.  Minet^  1  H.  B.  002,  and  seems  most  consistent  with  Priddj  e.  Henbrey,  1 
B.  A  C.  074»  though  in  that  ease  the  drawer  and  the  payee  were  the  same  person;  and  the 
Cloort  declined  expressing  any  positire  opinion  on  a  case  where  they  were  different  Assam- 
lag  this  to  be  the  correct  oonstmotion,  and  it  is  at  all  CTcnts  that  most  £aToar&ble  to  the  sab- 
aeqnent  holders,  the  qnesdon,  whether  snch  a  bill  can  be  given  by  them  in  evidenee  oa  the 
common  counts  against  the  acceptor,  will  have  to  be  decided  on  the  general  principles  regaltt- 
ing  the  assignment  of  debts,  aow  it  was  considered  in  Wharton  v.  Walker,  4  B.  A  C.  163, 
that  no  debt  could  be  assigned  Arom  one  party  to  another,  unless  the  intermediate  debt  vas 
.extinguished.  Here  that  would  not  be  the  case :  the  holder  of  the  bin  might  diaeharge  the 
drawer  by  laches ;  but  if  he  were  not  guilty  of  laches,  and  the  acceptor  failed  to  pay,  the 
dnwer  would  continue  liable  to  him  on  the  original  consideration  of  the  bill  itself.  It  woaU 
seem  to  follow,  therefore,  that  there  is  no  assignment  to  the  holder  of  the  original  debt  dae 
from  the  acceptor  to  the  drawer,  so  as  to  enable  the  holder  to  treat  that  debt  as  doe  to  bin; 
and  consequently,  in  conformity  with  the  riew  taken  by  Littledale,  J.,  in  the  principal  case, 
that  the  biU  Aimishes  no  cTidence  of  such  a  debt 
See  also  Bentley  v.  Northouse,  sup.  474. 


R.  V.  WELLS,  HUDD,  and  COLLEDOE.— ^ .  326. 


On  an  indictment  agidnst  principal  and  accessaries,  the  case  against  the  principal  was  proTed 
by  the  testimony  of  an  accomplice,  who  was  confirmed  as  to  Uie  accessaries,  but  not  as  to  the 
principal :  the  Jury  were  directed  to  acquit  the  prisoners. 

The  prisoner  Wells  was  indicted  for  stealing  several  pairs  of  shoes,  and  the 
other  prisoners  for  receiving  them  knowing  them  to  have  been  stolen. 

The  only  witness  to  prove  the  felony  was  an  accomplice,  and  she  also  proved 
the  case  against  the  receivers.  She  was  confirmed  as  to  the  latter,  but  there  was 
no  confirmation  whatever  as  to  her  testimony  against  Wells. 

It  was  objected  by  the  counsel  for  the  prisoner  Colledge,  that  the  case  oaght 

not  to  go  to  the  jury.     They  urged  that  even  as  to  the  receivers  the  confirmatioo 

.  was  not  sufficient  in  itself:  but  if  it  was,  it  would  still  be  necessary  to  confirm 

the  witness  as  against  the  principal  felon ;  for  if  the  case  fiiiled  against  her,  the 

receivers  would  De  entitled  to  an  acquittaJ. 

LiTTLKDALE,  J.  The  Confirmation  as  to  the  receivers  is  slight;  but  as  there 
is  no  confirmation  against  the  principal  felon,  I  think  the  case  fails  altogether. 
There  ought  to  be  confirmation  on  that  point,  before  the  jury  can  be  asked  to 
believe  the  witness's  testimony.  The  prisoners  were  acquitted. 

Jeremy  for  the  prosecution. 

Ih'le  and  Bere  for  the  prisoner  Colledge. 

It  is  A1II7  established,  that  a  oonriction  obtained  on  the  unsupported  eridence  of  an  aceom- 
plice  is  legal,  though  it  is  usual  in  such  oases  to  adrise  a  jury  to  acquit  R.  v.  Jones,  2  Gamp. 
183.  And  it  is  not  ctcu  the  practice  of  judges  to  adrise  the  acquittal  of  a  prisoner  oa  the  grooad 
that  there  is  no  CTidence  to  affect  him  individually  except  the  testimony  of  an  accomplice,  if 
that  testimony  be  supported  as  against  other  prisoners  tried  on  the  same  charge  (Atvood'i 
ease,  2  Leach,  C.  C.  521,  oit  in  R.  c.  Jones,  2  Campb.  132.  R.  e.  Dawber,  3  Stark.  N.  P.  C 
and  note  ib.),  or  wiOi  respect  to  other  particulars  of  his  story.  R.  v.  Birkett^  Rues,  k  By.  C. 
0.  R.  251.  The  distinction  made  between  these  oases  and  the  principal  case  seems  to  be  this: 
that,  as  in  the  case  of  an  indictment  against  principal  and  accessary  the  aocessaiy  can  only  ks 
oonTieted  after  the  guilt  of  the  principal  is  established,  so  that,  "the  jury  shall  be  charged  IB 
inquire  first  of  the  prindipal ;  and  if  they  find  him  not  guilty,  then  to  acquit  the  accemiy, 
Imt  if  they  find  him  guilty,  then  to  inquire  of  the  aocessaiT"  (1  Hale,  P.  C.  624),  the 
proceedings  may  be  considered  as  really  separate;  and  oonsequentiy  the  principal  is  ts 
I  ^i*^°J^®***^  *'  •«<l™>'***  on  f>«  ■»">•  evidence  as  if  he  had  been  indicted  alone.  If 
mucted  alone,  there  being  no  confirmation  as  against  him,  the  usual  course  would  bars 
oeen  to  recommend  his  acquittal :  for  the  prosecutor  would  not  be  allowed  to  examine  the  as- 
eomphoe  as  to  circumstances  affecting  the  receivers  only,  and  therefore  foreign  to  that  indict- 
ment,  for  the  purpose  of  confirming  him  on  tiiem,  and  tiius  setting  up  his  credibility. 
^t  *"*^  however  be  doubted  whetiier  this  is  not  one  of  the  instances  in  which  the  law  of  tks 
2S2^  S^*^  ^•f  snbtiUied  for  tiie  protection  of  individuals  and  not  for  tiie  fVirUierance  of  jo^- 
SE!^-  *v  *  °y  allowing  the  joinder  of  the  principal  and  accessary  in  the  same  indietmen^ 
^t^  S V*'?f''*°v^^  ^  ^^  accompUoe,  witiiout  being  stopped  for  tiie  irrelevance  of  ths 
S  dSi-^iSl'*  kia  whole  account,  and  to  receive  such  confirmation  as  it  admits.  The  teckai- 
mi  ouBcttlty  which  would  prevent  him  from  iveeiving  tills  confirmation  on  an  indictnwa* 
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Againsl  Ui6  prinelpal  onlj  being  tbiu  remoyad,  it  it  eWdent  that  a  Jory  would  feel  his  credit 
just  aa  muoh  supported  ia  this  case,  where  he  is  eonflrmed  against  the  aeeesaaries,  as  in  oases 
where  he  is  eonflrmed  against  other  prinoipals,  in  which  it  has  been  determined  that  there  may 
properly  be  a  oonyiotion :  and  as  the  reason  assigned  for  advising  juries  not  to  convict  on  the 
nasapported  testimony  of  an  acoomplioe,  is  the  infamy  of  his  character,  which  makes  it  neces- 
sary that  he  should  reoeiTO  conilrmation  before  he  can  be  safely  belieyed,  it  seems  inconsistent 
to  allow  a  eonTiction  in  one  ease,  and  recommend  an  acquittal  in  another,  when  confirmatory 
evidenoe  of  exactly  the  same  weight  has  been  reoeired  in  each.  It  is  of  importance  that  the 
general  rules  of  eridenoe  should  confine  it  to  matters  striotly  relevant  to  the  inquiry,  although 
the  effect  of  them  may  in  pardcnlar  instanees  be  to  exclude  the  proof  of  some  circumstwaoes 
whioh  would  tond  to  the  disoorery  of  truth ;  but  this  can  fumisn  no  reason  for  shutting  our 
eyes  to  the  truth  when  regularly  brought  before  them  in  one  course  of  proceeding,  though  the' 
same  truth  would  not  have  been  so  in  another.  It  is  certainly  possible  that  one  uiief,  indicted 
alone,  might  thus  escape,  while  another  indicted  Jointly  with  accessaries  might  be  conyioted  in 
a  ease  exactly  similar;  and  there  would  thus  be  an ' inequality  of  justice :  but  the  inequality 
would  arise  from  the  undue  good  fortune  of  the  first :  and  his  escape,  from  deficiency  of  eri- 
dence,  seems  to  furnish  no  reason  for  letting  off  the  other,  i^inst  whom  suflicient  evidenoa 
exists.  The  fault  may  be  nnaroidable ;  but  it  is  in  the  escape  of  one  offender,  not  in  the  eon- 
Tietion  of  the  other.  Indeed,  the  same  argument  might  be  advanced  against  the  established 
rule  thskt  one  of  several  principals  may  weU  be  convicted  on  the  testimony  of  an  accompliocy 
supported  against  others,  but  not  against  him :  for  he  might  have  been  indicted  alone,  and  then 
he  would  have  been  aoqnitted. 


R.  V.  COLLET  and  SWEET.— p.  829. 

Where  a  witness  remains  in  eonrt  after  an  order  for  the  witnesses  to  withdraw,  the  judge  may 
stall  allow  him  to  be  examinedi  sul^eet  to  observation  on  his  eonduot  in  disobeying  the 
order. 

Ths  priBonera  were  indicted  for  burglary. 

Before  the  trial  commenoedy  the  witnesses  on  both  sides  were  ordered  out  of 
ooart,  on  the  usual  notice  that  they  would  not  be  examined  if  they  remained. 

It  appeared  however  that  one  of  the  witnesses  for  the  prosecution,  who  had 
retired  upon  hearing  the  order,  was  afterwards,  during  the  evidence  of  the  prose- 
cutor, called  in  to  produce  a  plan  of  the  premises,  and  instead  of  again  retiring 
waited  in  court,  and  heard  some  witnesses  examined.  Upon  this  witness  being 
called  for  the  prosecution,  Bompas^  Serjt.,  and  Jardine,  for  the  prisoners,  objected 
to  his  being  examined,  otherwise  the  order  would  be  nugatory. 

Moody  for  the  prosecution  urged  that  it  was  a  mere  mistake  of  the  witness ; 
that  nothing  appeared  to  show  any  improper  motive,  either  on  his  part  or  that 
of  the  prosecutor,  for  his  remaining ;  and  that  it  would  be  unjust  and  mischie- 
vous to  deprive  the  Crown  or  a  prisoner  of  a  witness's  testimony  through  the 
mistalce  of  the  witness,  or  even  through  his  voluntary  disobedience  of  the  order ; 
and  he  said  that  it  had  been  ruled  in  a  criminal  case  on  the  Northern  Circuit  by 
Bayley,  J.,  after  consulting  with  Holroyd,  J.,  that  a  witness  might  still  oe  exsp 
mined  who  had  disobeyed  the  order,  subject  to  all  remarks  on  his  testimony 
which  his  so  doing  might  furnish. 

I^TTLBDALB,  tf.,  after  consulting  Oabklse,  J.,  sud  that  it  depended  on  the 
circumstances  of  the  case  whether  such  a  witness  ought  to  be  examined,  and 
that  he  should  receive  this  witness. 

The  case  then  proceeded  with  the  other  witnesses,  and  it  being  found  unne- 
cessary to  examine  the  witness,  he  was  not  called,  and  the  prisoners  were  con- 
victed. 

Moody  for  the  prosecution. 

Bompoi,  Seijt,  and  Jardine^  for  the  prisoners. 

Vol.  XXn.— 68 
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PARSONS  V.  HANCOCK  and  Otken,  Execaton  and  Ezecatriz.— ^  330. 

Oft  ft  ple»  by  seTeral  ezecnton  thftt  they  bar*  ftaDy  adminiitered,  if  mmtB  are  shown  to  htf* 
uieta  in  their  huids,  and  the  others  not,  the  latter  are  entitled  to  a  rerdiet 

Dkbt.  Plea,  by  all  the  defendants^  that  they  had  fdHj  adminiBtered  di* 
goods  and  chatteb,  &a 

The  plaintiff  prodacedy  as  evidence  of  assets,  an  inventory  d  the  goods  d  the 
deceased,  signed  by  two  or  three  defendants  as  executors.  The  three  defendsnti 
had  proved  the  wilL 

R.  F.  Richards  tor  the  defendants  snhmiited  that  the  third  def(Nidaiit  vbo 
had  not  signed  the  inventory,  vas  entitled  to  a  verdict,  there  being  noevideos^ 
of  assets  as  against  her. 

Jervu  for  the  plaintiff.  All  the  defendaais  proved  as  execntors,  and  coom- 
qoently  the  receipt  of  any  is  the  receipt  of  all. 

Parke,  J.  I  think  the  defendant  who  did  not  sign  the  inventory  is  entitled 
to  a  verdict.  The  sabstance  of  the  plea,  as  &r  as  she  is  ooetoemed,  is,  that  ehe 
administered  all  that  ever  came  to  her  hands  for  that  purpose :  and  there  is  nc 
evidence  that  any  ever  did  so.  I  think  the  plaintiff  can  only  have  his  verdict 
against  the  two  who  signed  the  inventory.  Verdict  accordingly. 

Jervis  and  Tal/aurd  for  the  plaintiff. 

R.  V.  Richardt  for  the  defendants. 

8.  P.  where  the  ezeentors  pleaded  sererally  hj  seffiil  attsmeji.     BaUaw  ib  JaeUeds^  t 
Bon.  Abr.  929,  pL  5. 
See  also  Qrifflths  «.  Franklin,  snp.  270;  and  Crosse  e.  Smith,  7  Eas^  24S. 
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la  Sisampsiti  where  one  defbndani  pleads  a  plea  opeiatins  only  in  his  personal  dischsrfs,  a 
rerdiot  may  be  t^en  for  him  on  that  plea,  and  he  may  then  be  esuunined  as  a  witness  for  bii 
oo-defendants. 

QasBre,  whether  in  an  aettea  of  caatrael  against  serenil  defeadwiti^  sosae  ef  whom  plead  snttsr 
BegatiTins  the  astioa  with  respeei  to  all,  and  the  other  pleads  his  bankmptey  only,  on  whiek 
the  jaxy  find  a  rerdiot  for  him,  he  is  a  oompetent  witness,  after  that  rerdiot  returned,  to  pr&ra 
the  plea  of  the  other  defendants. 

£a  an  aotion  against  partoeis  on  a  bill  el  esohanfo,  where  the  defenee  is»  that  one  peitoari 
with  the  knowledge  of  the  plaiatifl^  aooepted  the  bill  in  the  partnenhip  firm  for  his  prirate 
debt;  other  bills  of  exohaage,  accepted  by  that  partner  and  paid  by  the  other,  are  not  so 
necessarily  connected  with  the  sulijeci  of  the  trial  as  te  render  a  aotiee  serred  en  the  altansf 
of  a  defendant,  too  late  Uw  him  toproonre  the  biUa  from  the  defendanti  himself,  sufieteat  tolil 
is  secondary  eridaace. 

Assumpsit  hy  the  payees  against  Uie  maken  of  a  promisaory  note. 

Pleas,  hy  two  of  the  defendants,  Russell  and  Webh,  §nt,  the  gen««l  iisiio; 
aocondly,  that  the  third  defendant,  Bennett,  was  indebted  to  Pardee  and  Cb., 
who  were  his  bankers,  and  held  his  title  deeds  as  seenrity  for  his  advances;  tbat 
the  plaintiffs  were  also  bankers,  and  wished  Bennett's  aceoant,  with  the  leen- 
rities,  transferred  from  Pardoe  and  Go.  to  them ;  that  it  was  necessaiy  for 
this  purpose  that  the  balance  due  to  Paidoe  and  Go.  should  be  paid ;  and  that 
it  was  agreed,  before  the  note  was  giyen,  that  the  plaintiffs  should  adTanoe  tke 
money  for  that  purpose,  and  that  Bennett  and  Russell  and  Webb,  as  his  miie- 
ties,  should  make  the  note  in  question,  and  that,  on  deKyery  of  the  title  de^ 
to  the  plaintiffs,  the  note  should  be  yoid.  The  plea  then  ayerred  that  the  note 
was  made  on  this  consideration,  and  no  other ;  and  that  the  title  deeds  were 
afterwards  deliyered  to  the  plaintifb. 

The  other  defendant,  Bennett,  pleaded  his  bankruptcy  and  certificate. 

Campbell  for  the  defendants  put  in  the  certificate  of  Bennett,  and  proposed 
that  a  yerdict  should  at  once  be  taken  for  him,  and  that  he  should  then  be  exa- 
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mined  as  a  witness  for  the  other  defendants  in  support  of  tkeir  special  plea.  li 
is  in  the  discretion  of  the  Court  at  any  time  to  permit  this;  and  the  Court  will 
do  so,  when  it  appears  that  the  eyidence  to  be  given  in  behalf  of  the  remaining 
defendants  cannot  implicate  the  defendant  for  whom  the  yerdict  is  to  be  taken. 
In  a  recent  case(a)  Lord  Tenterden  acted  on  this  principle;  and  it  applies  here, 
for  the  i)ankmptcy  and  certificate  completely  discharge  the  witness,  whateyer 
be  the  result  of  the  action.  If  a  nolle  prosequi  had  been  entered,  he  would 
hwve  been  competent ;  and  he  ought  to  be  equally  so  now,  for  he  is  equaUy 
discharged  from  all  liability. 

RuueU,  Sei^t.  In  that  case,  he  would  no  longer  be  s  defendant  on  the  record. 
There  is  no  instance  in  which,  in  an  action  on  a  contract,  the  practice,  which  has 
eertainly  been  allowed  in  actions  of  tort,  of  allowinff  a  yerdict  to  be  taken  in 
&vour  of  one  defendant  before  the  cause  is  at  an  end,  has  been  adopted.  And 
it  is  unreasonable  that  it  should  be.  It  is  clear  that  if  the  defendant  Bennett 
had  pleaded  the  general  issue,  as  well  as  his  bankruptcy,  he  would  not  baye  been 
admitted  as  a  witness;  and  the  more  convenient  course  is  to  adopt  the  same 
rule  in  all  cases.  Besides,  the  question  has  been  expressly  decided  against  his 
admissibility,  in  Raven  v.  Dunning,  3  Esp.  N.  P.  C.  25 ;  in  Currie  v.  Child,  8 
Campb.  283;  and  in  Emmett  v.  Butler,  7  Taun.  559;  S.  C.  nom.  Emmett  v. 
Bradley,  1  Moore^  332,  in  which  case  the  matter  was  very  fully  discussed,  espe- 
ciaUy  by  Gibbs,  C.  J.,  and  the  witness  was  excluded. 

Fab&e,.  J.  Those  cases  are  no  longer  authorities  directly  in  point ;  for  the 
state  of  the  bankrupt  law  with  reference  to  the  costs  in  such  a  case  is  not  now 
exactly  what  it  was.  I  will  give  no  opinion  however  with  respect  to  the  opera- 
tion of  the  law  as  it  now  stands  on  the  competency  of  the  witness ;  but  I  will 
direct  the  jury  to  find  a  verdict  for  Bennett  on  his  plea  of  bankruptcy,  and  then 
receive  his  evidence :  giving  the  plaintiff  leave  to  move  to  enter  a  verdict,  if  the 
Court  shall  think  the  evidence  iniidmissiMe.(6) 

The  verdict  was  accordingly  taken,  and  the  witness  examined,  receiving  a 
release  from  the  other  defendants.  No  opinion  was  expressed  as  to  the  neces- 
si^  or  operation  of  this  release :  but  it  was  giv^  ex  majore  cautela.  ^ 

Verdict  for  the  plaintifis. 

RusUUy  Seijt.^  and  Sohvydp  for  the  plaintiffs. 

Campbell  and  Alexander  for  the  defendants. 


A  rule  nisi  for  a  new  trial  was  obtained  on  affidavit,  and  on  payment  of  QQBt% 
in  Easter  term,  but  no  notice  was  taken  of  the  points  ruled  at  Nisi  Piius. 

(a)  Carpeoter  v.  Jbnei,  mp.  507,  n.;  ststod  alio  in  R.  «.  Browne,  nip.  581. 

(5)  In  a  case  of  Aflalo  o.  Foardrinior,  tried  in  C.  P.  at  the  littingB  after  Triaity  tern  1S29, 
in  London,  a  similar  qneetion  arose.  Thai  wa»  an  aetion  brought  by  the  endorsee  of  a  bill 
of  exchange  against  Foordrinier  and  Almosninos  as  the  aeoeptors.  Fourdrinier  pleaded  the 
general  issue :  Almosninos  pleaded  his  bankruptoy  only,  and  there  was  a  nolle  prosequi  entered 
as  to  him.  Fourdrinier  and  Almosninos  were  in  partnership,  and  the  bill  was  accepted  by 
Almosninos  in  the  partnership  firm.  The  defence  was,  that  Almosninos  had  accepted  it  in  the 
partnership  firm  in  satisfaction  of  a  claim  upon  himself  only ;  and  that  the  plainliiT  was  cognisant 
of  these  facts.  Almosninos  was  tendered  as  a  witness  to  prore  this ;  and  was  objected  to  on  the 
part  of  the  plaintiif,  on  the  ground  of  interest 

TnrDAL,  0.  J.,  thought  it  most  oonTcnient  to  receire  the  eyidenee  of  Almosninos,  who  had 
released  his  lurplnsy  and  to  reseire  &e  question  for  the  opinion  of  the  Conit :  and  upon  argument 
in  bane,  the  witness  was  held  to  be  competent^  6  Bing.  300. 

In  the  same  case,  the  plainUff  had  giren  notice  to  prodnoe  other  bills  of  exchange  aeaeptad 
Vy  Almosninoe  in  the  partnership  firm,  and  paid  by  Fourdrinier.  The  hills  were  not  in  the 
possession  of  the  defendant's  attorney  on  the  record,  who  was  the  London  agent  of  his 
attorney  in  Staffordshire;  and  the  defendant  living  in  Staffordshire,  and  the  notice  to  produce 
being  serred  only  on  the  day  next  but  one  before  Uie  trial,  there  was  no  time  to  get  them  from 
the  country. 

Tdidal,  C.  J.  This  noUee  is  insufllcient  to  let  in  parol  CTidence :  there  must  be  at  least  a 
possibility  of  getting  the  instruments  in  consequence  of  the  notice.  K  indeed  the  instruments 
were  so  necessarily  connected  with  the  transaction  in  question,  as  to  make  it  a  natural  conclu- 
sion that  they  would  be  in  the  possession  of  the  attorney,  the  notice  might  be  sufficient ;  but 
that  is  not  the  ease  here.    The  defence  turns  on  spedfio  facts  connected  with  the  particular 
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bOl ;  and  the  defendanfa  attorney  would  not  be  led  to  oonelnde,  that  the  plaintiff  vonld  i»taS 
to  ffo  Into  all  the  general  transactions  of  the  partnerahip.(a)  Verdict  for  the  defendaat. 

SpanHe,  Serjt,  and  Tomlituon,  for  the  plaintifia. 

WUde  and  Jiuwll,  Seijts.,  for  the  defendanta. 

(a)  See  Yioe  «.  Lady  Anion,  U  B.  €.  L.  R. 


MELEN  V.  ANDREWS  and  Another.^D.  336. 


The  deposition  of  a  witness,  taken  in  a  Judicial  proceeding,  in  the  presenee  of  the  party  tkeiv 
charged,  is  not  admissible  in  another  proceeding  against  th*t  partj  on  the  ground  that  h«  wai 
present,  and  had  the  opportunity  of  cross-examining. 

Case  for  maliciously  laying  an  information  against  the  plaintiff  before  two 
maffistrates,  under  the  stat.  7  &  .8  O.  4j  c.  30. 

After  the  information,  and  the  deposition  of  the  defendant  Andrews,  had 
been  read,  and  it  had  been  shown  on  cross-examination  that  Melen  had  crosB- 
examined  Andrews,  and  had  commented  on  his  evidence,  Camphdl  for  the 
defendants  proposed  to  inquire  of  the  same  witness,  what  Checketts,  another 
party  examined  on  the  same  occasion,  but  not  a  party  to  this  record,  had  stated; 
claiming  to  be  entitled  to  do  so,  on  the  ground  that  it  was  said  in  Melen's  pre- 
sence, who  had  the  opportunity  of  cross^xamining  the  witness,  and  obsenring 
on  his  testimony :  a  privilege  which  he  used  with  reference  to  Andrews.  The 
evidence  is  therefore  admissible  on  the  common  principle,  as  showing  his  oon* 
duct  when  particular  statements  were  made  in  his  presence. 

Parke,  J.  I  think  it  is  safer  to  refuse  it,  and  to  hold  that  the  deposition  of 
a  witness,  taken  in  a  judicial  proceeding,  is  not  evidence  on  the  ground  that  the 
party  against  whom  it  is  sought  to  be  read  was  present,  and  had  the  oppor- 
tunity of  cross-examining.  It  dearly  would  not  be  admissible  against  a  third 
person,  who  merely  happened  to  be  present,  and  who,  being  a  stranger  to  the 
matter  under  investigation,  had  not  the  right  of  interfering;  and  I  think  the 
same  rule  must  apply  here.  It  is  true  that  the  pUuntiff  might  have  cross-exft- 
mined,  or  commented  on  the  testimony;  but  still,  in  an  investigation  of  this 
nature,  there  is  a  regularity  of  preceding  adopted  which  prevents  the  pirty 
from  interposing  when  and  how  he  pleases,  as  he  would  in  a  common  conveiar 
tion.  The  same  inferences  therefore  cannot  be  drawn  from  his  silence,  or  his 
conduct  in  this  case,  which  generally  may  in  that  of  a  conversation  in  his  pre* 
sence ;  and  as  it  is  only  for  the  sake  of  these  inferences  that  the  oonvenatioa 
can  ever  be  admitted,  I  think  it  is  better  to  refuse  the  evidence  now  offered. 

The  pUuntiff  was  afterwards  nonsuited. 

Ltidlow,  Serjt.,  and  Curtoood,  for  the  plaintiff. 

Oatnpbdl  and  Russellf  Serjt.,  for  the  defendants. 

Bee  R.  v.  Appleby,  8  Stark.  N.  P.  C.  88.    l^den  v.  Westlake,  infra. 


NEWMAN,  Assignee  of  EARLE,  v.  STRETCH.— p.  888. 

The  deola»Uon  of  a  hankmpt  on  his  return,  that  he  had  absented  himself  to  ayoid  a  wiil 
against  him,  is  snffloient  evidence  of  an  aet  of  bankmptoy,  without  any  other  proof  of  tbs 
(ziatenoe  of  the  writ,  or  of  the  debt  on  which  it  waa  founded,  or  of  eieditora  of  the  haaknF^ 
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JEBB  and  Others  v.  M'KIERNAN  and  Another.— p.  840. 

\.  bond,  conditioned  for  the  due  disoharge  by  A.  If.  of  the  dnUea  of  clerk,  provided  that  laoh 
discharge  ahonld  be  aioertained  by  the  inspection  of  A.  M.'8  acoonnta  by  J.  S.;  and  that  the 
amonnt  so  ascertained  should  be  liquidated  damages.  A  paper  by  which  J.  8.  has  ascertained 
mMh  amoonty  requires  to  be  stamped  as  an  award. 


REX  V.  HODGES.— p.  841. 

In  7  A  8  G.  4»  c  29,  s.  S8,  the  words  "a<yolning  any  dwelling-honse,"  import  aetaal  oontaet; 

and,  therefore,  ground  separated  from  a  house  by  a  narrow  walk,  and  paling  with  a  gate  in  il^ 

is  not  within  their  meaning. 
Whether  ground  be  properly  described  as  a  ''garden,"  within  the  same  section,  is  a  question  for 

the  jury. 
The  words  "plants"  and  "vegetable  production,"  in  s.  42,  do  not  i^ply  to  young  frnit-treee. 


DAVIES  V.  DAVTES,  Administratrix,  &o.— p.  845. 

On  a  plea  of  plene  administravit  to  an  action  against  an  administratrix,  an  unsatiflfied  creditor 
-     of  the  intestate  is  a  competent  witness  for  the  defendant. 

AssuifPSiT  for  the  use  and  occupation  of  a  colliery. 

Pleas,  non  assumpsit,  set-off,  and  plene  administravit. 

The  defendant,  ta  proye  payments  in  support  of  the  plea  plene  administrayit| 
produced  a  witness  who  was  himself  an  unsatisfied  creditor. 

RuneUy  Seijt.,  ohjeoted  to  his  competency,  as  coming  to  increase  the  fiind  out 
of  which  he  was  himself  to  he  paid. 

Parke,  J.  It  was  considered  in  Carter  i;.  Pearoe,  1 T.  R.  164,  that  a  creditor 
of  an  administrator  was  a  competent  witness  for  him.^a)  There  is  a  dictum  of 
Lord  EUenhorough  (in  Craig  v,  Cundell,  1  Camph.  381)  to  the  contrary,  hut  I 
could  never  understand  the  principle  on  which  it  proceeded.  If  the  intestate 
were  alive,  a  creditor  of  his  would  be  a  competent  witness  for  him,  and  I  see  no 
reason  for  distinguishing  between  the  cases.    I  shall  therefore  admit  his  evidence. 

Verdict  for  the  defendant  on  all  the  pleas. 

RtMeUj  Serjt.,  and  Cross,  for  the  plaintiff. 

Catnpbellf  MatUe,  and  Bhwitt,  for  the  defendant. 

(a)  See  also  PanU  «.  Brown,  6  Ssp.  84. 


SITTINGS  AFTER  EASTER  TERM,  IN  K.  B. 

10  Geo.  IV.— 1829. 


WHITE  V.  LEROUX.— p.  347. 

An  action  for  money  paid  to  thf  nae  of  the  defendant  may  he  maintained  by  a  sheriff's  oflla«r 
who  has  paid  the  debt  and  costs  on  attachment  against  the  sheriff,  bail- above  not  baring  been 
put  in  through  the  miseondact  of  the  defendant  in  imposing  insufficient  bail  on  the  sherij^ 
and  the  defendant  not  baring  promised  to  indemnify  the  officer  both  before,  and  ^ter  the 
payment:  bat  the  officer  eannot  reeover  beyond  the  debt 
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Assumpsit  for  money  paid  to  the  use  of  ike  defendaat|  and  ibe  oQnunoD 
aoants. 

This  action  was  broaght  to  reooyer  a  sam  of  money  paid  by  the  pkmtiff 
imder  the  followiBg  circumstanoea.  The  plaintaff  was  a  sheriff's  officer,  and  had 
been  employed  imder  a  warrant  from  the  sheriff  to  arrest  the  defendant  on  a 
writ  of  latitat  at  the  suit  of  one  Newton.  The  defendant,  on  being  amafeed, 
prevailed  on  the  plaintiff  to  take  a  bail-bond  from  himself  and  two  soretieB,  one 
of  whom  was  the  defendant's  son.  The  writ  was  returnable  on  the  28tk  of 
Noyember,  and  the  defendant  executed  the  bond  on  the  27th ;  bat  the  suretiei 
did  not  execate  until  after  the  retam  of  the  writ.  The  son  of  the  defendant  vm 
also  under  age;  a  fact  which  was  not  made  known  to  the  plaintiff.  Bail  abon 
were  not  put  in,  and  an  attaohment  was  obtained  against  the  sheriff,  and  the 
plaintiff  paid  101/.  19a.  2d,  ibr  the  debt  and  costs.  The  sheriff  sued  the  defend- 
ant and  the  sureties,  in  a  joint  action  on  the  bail-band;  and  they  appeared  and 
pleaded,  first,  that  the  son  was  under  a^,  secondly,  that  the  two  sureties  did  not 
execute  until  after  the  return  of  the  wnt,  and  ease  and  &vour  generally  ^  where- 
upon the  sheriff  discontinued,  and  paid  ^e  costs. 

The  defendant  had  repeatedly  promised  to  indemnify  the  plaintiff,  and  rep^ 
him  the  money  expendea ;  and  this,  both  before  and  after  the  sheriff  was  fixed, 
and  the  money  paid,  and  with  a  knowledge  of  the  ftcts;  and  had  authoriied 
steps  to  be  taken  witb  a  view  to  raise  the  money,  and  repay  him. 

ChiUy  contended  that  to  the  extent  t>f  the  debt,  at  all  erentB^  this  was  money 
paid  to  the  defendant's  use. 

Oumey  and  Campbdlj  etmtrd.  There  is  no  special  count ;  and  the  only  eoD- 
mon  count  which  can  possibly  apply  is  that  for  money  paid  to  the  use  of  tbe 
defendant.  Now,  at  the  time  this  money  was  paid  the  defendant  was  not  at  all 
liable.  The  whole  sum  was  paid  by  the  sheriff,  for  his  own  benefit,  in  disohtige 
of  an  attachment ;  the  defencfant  was  in  no  respect  liable,  under  that  attachment, 
to  pay  any  part  of  the  money;  and  they  cited  Pitcher  v.  Bailey,  8  East,  17L 

Lord  Tbntkrdkn,  C.  J.  I  should  haye  thought  so,  but  for  the  promiiei  of 
the  defendant.  The  defendant  is  released  from  the  demand  of  ^be  debt  againet 
him,  by  the  payment  of  the  sheriff:  although  this  was  not  done  under  prooeBB 
against  the  defendant,  I  think,  to  the  extent  of  the  debt,  it  is  money  paid  to  hii 
use.  Verdiot  for  the  plaintiff,  82/.  12c.  4d,^  the  amount  of  the  debt 

ChiUy  for  (tihe  plaintiff. 

Oumey  and  Campkeil  for  the  defendant. 


VACHER  and  Another,  Assignees  of  WINDOW,  v.  COGENS  and  Others.-- 

p.  358. 

In  an  aetion  to  reeoyer  money  paid  by  a  banknipt  in  contemplation  of  bankroptey,  oa  tte 
groand  of  frandnlent  preference,  declarations  of  tbe  bankrupt  as  to  tbe  itate  of  biB  tIbSn, 
made  about  tbe  tame  of  tbe  transaction,  but  nnoonnected  witb  i^  are  receiTable  in  etidenea 

Bo  also  are  letters  receiTcd  by  bim  refining  to  adTanoe  bim  money,  for  tbe  pnipoee  of  shoviaf 
the  fact  of  snob  refusal,  not  as  cTidence  of  otber  facts  stated  in  them. 

Assumpsit  for  money  had  and  received  to  the  use  of  the  bankrupt  before  hifl 
bankruptoy,  and  of  the  plaintiffs,  as  his  assignees,  after  it. 

The  action  was  brought  to  reoover  sums  of  money,  paid  by  the  bankrupt  to 
the  dcfendante  shortly  before  his  bankruptoy,  on  the  ground  that  these  payments 
were  made  in  fraudulent  preference  of  the  defendanto,  and  in  contempUttion  of 
bankruptoy. 

The  facte,  that  Window  was  insolvent  at  the  time  of  making  these  payments, 
and  that  he  stopped  payment  a  few  days  afterward^  were  distinctly  proved  hj 
other  evidence;  and  it  was  then  proposed  on  the  part  of  the  plaintift  to  give 
evidence  of  declarations  made  by  Window  about  that  time,  but  not  accompmy- 
ing  any  act)  as  to  the  state  of  his  ciroumstanoes. 
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The  Attorney- General  for  the  defendants  objected  to  the  reception  of  the  evi- 
dence. In  all  cases  when  such  evidence  has  been  received,  it  has  accompanied, 
and  been  connected  with,  the  transactions  in  dispute. 

Wilde,  Setjt.,  for  the  plaintiffs.  The  insolvenoj  of  Window  at  the  time  of 
his  making  these  payments  is  already  in  evidence ;  but  it  is  neoessaiy  that  I 
should  go  further,  and  prove  that  he  was  aware  of  that  insolvency.  How  can 
that  be  proved  except  by  showing  what  he  said  on  the  subject  ?  The  object  of 
the  evidence  is  not  to  set  up  this  payment  as  an  act  of  bankruptcy ;  but  it  is 
admissible  as  showing  under  what  circamstanoeay  and  with  what  opinioui  the  pay* 
ment  was  made. 

Lord  Tentxbdxn,  C.  J.  I  will  make  a  note  of  the  objection;  but  I  think 
that  I  must  receive  this  evidence  of  the  bankrupt's  own  opinion  and  knowledge 
of  the  state  of  his  affairs,  as  showing  his  intention  in  the  act  called  in  auesUon. 

It  was  afterwards  proved  that  the  bankrupt,  about  the  same  time,  had  applied 
to  one  Ikin  for  pecuniary  assistance,  and  had  received  letters  from  him  in  answer. 
WUdcy  Seijt.,  proposed  to  read  these  letters  on  the  same  ground,  that  Window's 
knowledge  of  the  state  of  his  affairs  was  material,  and  that  it  consequently  became 
important  to  know  what  communicaUons  had  been  made  to  him.  The  letters 
therefore  which  state  the  terms  on  which  the  advance  was  to  be  made,  or  the 
grounds  of  the  refusal,  are  admissible. 

Lord  Tentebdik,  0.  J.  The  letters  in  question  cannot  be  received  as  evi- 
dence of  any  fitcts  stated  in  them.  If  they  contain  a  refusal  to  g^ve  the  assist- 
ance required,  to  that  extent,  and  to  that  extent,  only,  they  are  evidence. 

Nonsuit. 


A  rule  was  afterwards  granted  to  set  aside  the  nonsuit,  which  proceeded  on 
the  merits. 

WOde,  Serjt.,  F.  Plollockj  and  CkiUyy  for  ihe  plaintiffs. 
ScarleUf  A.  &.,  OampbcUf  and  Penningtonj  for  the  defendants. 

See  Barman  v.  Fiaber,  1  Oowp.  117;  Chithrie  «.  Croesleyi  2  Carr.  A  P.  301.  See  alao  rap. 
628,  Fellowee  «.  Williamson,  as  to  the  admiasibility  of  the  deelaration ;  and  rap.  520,  Cotton 
«.  James,  as  to  that  of  the  letters.  The  same  point  was  raled  by  Tindal,  C.  J.,  in  the  case  of 
Herbert,  assignee  of  Knight,  an  insolTont,  v.  Wiloocks,  at  the  Bristol  summer  assises,  1829, 
whieh  waa  an  aetion  to  recorer  baek  money  paid  as  a  fraadnlent  preference ;  and  bis  lordship^ 
after  objection,  receiTcd  the  declarations  of  the  inaolveB^  to  show  the  drenmatancei  and  con- 
dition he  was  in  at  the  time  of  the  payment. 

A  rule  for  a  new  trial  was  mored  for  by  Mtrawtlker,  Beijty  in  the  Common  Plea^  on  9ther 
gnNmds,  but  no  objection  made  on  tUi  head. 


SlTTINaS  AFTER  TRINITY  TERM,  IN  K.  B. 

10  Oio.  IV.— 1829. 


BRIANT  V,  EIGKE,  Gent.,  One,  &o.— p.  859. 

Where  a  Judgment  is  ttated  in  the  record  as  ri  cae  eonrty  and  it  appean  by  ^t  prodnodan  af 
an  examined  copy  to  hare  been  obtainei  in  aaothai^  the  Judge  at  nisi  prina  may  ardar  tba 
la^ord  to  be  amended,  under  the  9  Q,4  ^  Iftu 
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DEANE  V.  THOMAS.— p.  861. 

In  an  action  for  erim.  oon.  st  the  rait  of  a  Qnakeri  proof  of  a  muriage  aooording  to  the  forms 

of  that  society  is  niffieient  to  rastain  the  action. 

This  was  an  action  for  criminal  conyersation  with  the  plaintiff's  wife. 

The  plaintiff  and  hi^  wife  were  both  Quakers;  and  the  marriage  had  been  per- 
formed according  to  the  ceremonies  of  the  sect;  by  a  public  declaration  of  the 
parties,  at  a  monthly  meeting  of  the  Society,  of  their  becoming  man  and  wife, 
and  a  certificate  to  that  effect  entered  in  a  register,  signed  by  the  parties  and  bj 
seyeral  subscribing  witnesses.  The  register  was  produced  and  proyed  by  one  of 
the  witnesses,  and  a  member  of  the  Society  proyed  the  forms  obseryed  to  be 
those  usually  considered  as  necessary  to  marriage  amongst  Quakers. 

The  proof  was  receiyed  without  oDJectiony  and  the  plaintiff  obtained  a  yerdict 
and  damages. 

Scarlett,  A.  O.,  and  Brucej  for  the  plaintiff. 

Brougham  for  the  defendant. 

See  Roper's  Law  of  Hnshand  and  Wife,  edited  by  Mr.  Jaoob»  toL  2,  p.  463,  et  seq.,  when 
the  history  and  validity  of  Qaaker  marriages  is  ably  traced  and  discussed  in  a  note  by  the 
editor.  It  seems  that  the  present  is  the  first  case  in  which  raoh  a  marriage  has  been  jadicially 
allowed  since  the  case  of  Morris  v.  Miller,  4  Bur.  2057,  established  that  proof  of  an  actual 
marriage  is  necessary  to  sustain  the  action. 


WALTERS  and  Others  v.  PFEIL.— p.  362. 

The  title  of  three,  claiming  as  executors,  is  well  eridenced  by  the  probate  granted  to  one  only, 

of  the  will  appointing  them  all. 
In  an  action  for  an  injury  to  the  plaintiff's  premises,  in  consequence  of  the  pulling  down  of 

the  defendant's  house  adjoining,  tiie  plaintiff  may  reooyer  damages  for  any  injury  actually 

caused  by  the  negligence  of  the  defendant,  although  he  has  not  himself  used  Uiose  precaa- 

tions  which  it  was  his  duty  to  adopt  against  such  injury. 

Case,  for  an  injury  alleged  to  be  done  to  the  reyersionary  interest  of  the 

Slaintiffs  in  some  houses,  by  the  negligent  manner  in  which  the  defendant  pulled 
own  a  house  of  his  own  aojoininff  them. 

The  plaintiffs  were  entitled  to  the  property,  which  was  leasehold,  as  executors 
of  one  J.  S.  To  proye  their  title  they  produced  the  probate  of  the  will  of  J.  S., 
which  was  granted  to  one  of  them  only,  liberty  being  reserved  to  make  the  like 
grant  to  the  two  other  executors. 

The  il^mey-(reneraZ  for  the  defendants.  This  eyidence  is  insufficient.  Exe- 
3utors  may  indeed  do  many  things  pertaining  to  their  office  before  obtaining  pro- 
bate :  they  may  be  impleaded  as  executors,  and  they  may  deal  with  the  property 
of  the  testator ;  but  there  is  one  thing  which  they  cannot  do,  and  that  is,  the 
bringing  of  an  action :  for  in  an  action  by  them,  the  probate  is  the  only  proof  of 
their  tiUe.  Till  they  obtain  probate,  therefore,  they  can  bring  no  action :  and 
here  two  of  them  haye  neyer  applied  it. 

Brougham  for  the  plaintiffs.  Executors  deriye  their  title  from  the  will,  and 
differ  in  that  respect  from  administrators.  They  cannot  indeed  proye  their  title 
except  through  the  probate,  because  the  probate  is  the  only  admissible  eyidence 
of  the  yalidity  of  a  will  of  personal  property :  but  when  the  yalidity  of  the  will 
18  established  the  will  makes  them  executors.  Jn  this  case,  probate  is  sranted 
to  one  of  the  plaintiffs  :  that  shows  the  will  to  be  good  3  and  looking  to  its  con- 
tents, it  makes  the  three  plaintiffs  executors. 

The  Attorney- General.  The  plaintiffs  here  claim  merely  as  executors,  and 
ihey  can  do  so  only  by  having  obtained  probate.  This  principle  was  established 
in  Wankford  v,  Wankford,  1  Salk.  2.99. 

Lord  TsNTEBDiN;  C.  J.  (reading  out  of  Selwyn's  Nisi  Prius).    It  is  a  gene- 
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y«l  rule  that,  if  there  are  two  or  more  execators,  and  one  proves  the  will,  they 
xnust  all  join  in  bringing  actions :  and  if  they  do  not,  the  defendant  may  plead 
»  abatement,  that  there  are  other  executors  living  not  named.  In  this  plea  it 
is  not  necessary  to  aver  that  the  execators  not  named  have  administered;  be- 
oaoae  they  mav  administer  at  their  pleasure.  And  this  rule,  viz.  that  all  the 
executors  shall  join,  holds  even  where  some  of  them  refuse  before  the  ordinary; 
liecanse  the  refusing  executors  may  come  in  at  any  time,  and  administer,  not- 
^thi^tanding  their  refusal,  either  during  the  lives  of  their  eo-exeeutors  who  have 
ptOTod  or  aner  their  death."  (a) 

Campbell.  The  cases  referred  to  in  that  passage  are  of  actions  brought  by 
the  executors,  in  their  representative  capacity :  in  the  present  case  they  must 
show  themselves  entitled  to  the  property. 

Lord  Tenterden,  C.  J.  So  they  do:  the  will  entitles  them.  The  only 
reason  for  their  being  all  obliged  to  join  in  any  case,  is  because  they  all  have 
the  property.(2») 

The  evidence  in  the  case  proved  that  the  plaintiffs,  or  their  tenants,  had 
neglected  to  take  any  precautions,  by  shoring  up  their  houses  within,  or  in  any 
other  way,  against  the  effect  of  pulling  down  the  defendant's  house  adjoining; 
mad  it  appeared  that  this  might  have  l^n  so  done,  that  this  accident  would  not 
liave  happened.  There  was  also  evidence  to  show  that  the  accident  was  owing 
to  the  bad  foundations  of  the  houses  of  the  plaintiffs ;  and  that  all  due  care  was 
taken  by  the  defendant's  workmen,  in  pulling  down  his  house,  to  secure  those 
Sbdjoining.  On  this  part  of  the  case  however  there  was  contradictory  evidence ; 
some  witnesses  saying  that  no  prectotions  were  taken  by  them,  but  that,  on  the 
^x>Qtrary,  the  demolition  was  carried  on  in  the  manner  most  injurious  to  the 
adjoining  houses,  and  that  this  was  the  cause  of  the  injury. 

Lord  Tenterden,  C.  J.,  in  summing  up,  said.  It  is  now  settled  that  the 
owner  of  premises  adjoining  those  pulled  down  must  shore  up  his  own  in  the 
inside,  and  do  everything  proper  to  be  done  upon  them  for  their  preservation. 
That  has  not  been  done  here ;  and  it  seems  that  if  it  had  been,  it  would  have 
given  security.  Still  the  omission  does  not  necessarily  defeat  the  action;  if  the 
pulling  down  be  irregularly  and  improperly  done,  and  the  injury  is  produced 
thereby,  the  person  so  acting  may  be  liable  for  it,  although  the  owner  of  the 
house  destroyed  may  not  have  done  all  that  he  ought  for  his  own  protection.  If 
therefore  you  think  that  the  house  of  the  defendant  was  pulled  down  in  a  waste- 
ful, negligent,  and  improvident  manner,  so  as  to  occasion  greater  risk  to  the 
plaintiffs  than  in  the  ordinary  course  of  doing  the  work  they  would  have  incurred, 
then  I  think  the  defendant  liable  to  make  compensation  for  the  consequences  of 
his  want  of  caution :  if  yoi:^f/think  that  fair  and  proper  caution  was  exercised, 
then  the  defendant  will  be  entitled  to  a  verdict. 

Verdict  for  the  defendant. 

Brougham,  F.  Pollock,  and  F.  KeUy,  for  the  plaintiff^. 

Scarlett,  A.  Ot.,  Campbell,  and  Oomt/n,  for  the  defendant. 

(a)  Page  784>  6th  edit 

(6)  See  Pinney  v.  Pinney,  8  P.  A  G.  335. 

See  Bradley  v.  Waierhotifle,  14  E.  C.  L.  R.  326 ;  Vanderplank  t.  Miller,  rap.  498 ;  WhitflMre 
V.  Wilks,  14  E.  C.  L.  R.  349 ;  in  all  which  cases  it  was  considered  that,  although  the  defendant 
had  not  been  without  fault,  yet  the  plaintiffs,  having  themselres  been  in  fault  also,  were  not 
entitled  to  recover.  Other  instances  of  the  same  principle  may  be  found  in  Blyth  o.  Topham, 
Cro.  Jac.  158;  Brock  v.  Copeland,  1  Esp.  203;  and  especially  in  the  jndgmentfl  of  Dallas,  J., 
and  Oibbs,  C.  J.,  in  Deane  «.  Clayton,  7  Taunt  489.  There  is,  at  first  sight,  some  apparent 
inconsistency  between  those  cases  and  the  principle  adopted  by  Lord  Tenterden  in  the  prineipal 
ease ;  but  this  seems  reconcilable  on  a  little  consideration.  In  all  the  cases  referred  to,  the  iigury 
complained  of  would  have  had  no  existence  whatever  had  it  not  been  for  the  conduct  of  the  plainti£ 
In  Bradley  v.  Waterhouse,  the  jury  found  that  the  parcel  was  chosen  for  depredation  in  oohm- 
^uenee  of  the  partial  disguise  adopted  by  the  plaintiff:  in  Vanderplank  v.  Miller,  no  collision  at 
all  would  have  taken  place  if  the  plaintiff's  vessel  had  been  properly  managed :  in  Whi:n:/>re  «. 
Wilks,  the  clerk  would  never  have  received  the  sums  in  question,  unless  the  trustees  had  hnpro- 
perly  given  him  the  authorities  which  he  abused :  and  in  the  other  oases,  the  injuriee  complained 
of  eo^d  never  have  occurred  at  all,  except  in  consequence  of  the  prwenee  of  the  person  or 
animal  injured  where  he  ought  not  to  be.    In  all  those  caaes,  therefore,  the  plaintiff,  althovgh 
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Ua  li^ttrj  might  be  ftggraTftied  by  the  miaeonduct  of  the  defendanti,  or  although  in  aome 
Inataaoea,  aa  in  YanderpUnk  «.  Miller,  that  miaconduot  was  also  necessary  to  occasion  it,  woidd 
have  receiyed  no  damage  if  he  had  not  himself  been  guilty  of  misconduct  In  the  preaeat 
Inatanee,  on  the  contrary,  it  might  well  be  that  Uie  condact  of  the  defendant  was  snch,  that  no 
eare  on  the  part  of  the  plaintiff,  or  at  least  not  that  ordinary  care  which  alone  the  defendaAt 
eonld  require  from  him,  would  have  secured  him  from  some  injury,  though  the  amount  of  the 
ii^nry  was  mainly  owing  to  his  own  misconduct  He  would  therefore  be  entitled  to  some  oom- 
pensation ;  though  the  exact  principle  on  which  its  amount  ought  to  be  assessed  may  admit  of 
iome  doubt  In  the  prineipal  ease,  though  there  was  a  question  of  fact  for  the  jury,  the  eridenea 
pointed  yery  strongly  to  the  conclusion  that  the  iqjury  was  entirely  attributable  to  the  fault  of 
the  plaintiffs :  and  Lord  Tenterden,  who  summed  up  strongly  in  fayour  of  the  defendants  on 
that  ground,  speared  not  to  find  it  necessary  to  giye  any  directions  to  tiie  jury  as  to  the  pria- 
elplo  on  which  they  should  estimate  the  damages,  if  they  found  a  verdict  for  the  plain U(fa. 


FLINN;  Assignee  of  KRUM,  an  Insolyent  Debtor,  v.  TOBIN.— p.  867. 

H  ia  no  defence  to  an  action  on  a  poliey  of  insurance,  that  a  misrepresentation  was  made  of  the 
oargo  with  which  the  ship  was  to  ssdl  on  a  future  day,  although,  in  fact,  that  representation 
induced  the  defendant  to  sign  the  policy,  unless  the  misrepresentation  was  fraudulently  made. 

Assumpsit  on  a  policy  of  insurance  on  the  ship  Andromache. 

The  defence  arose  on  an  alleged  misrepresentation.  It  was  stated  on  the  part 
of  the  defendant,  that  the  first  underwriter  on  the  policy,  on  being  asked  to  effect 
an  insurance  on  the  ship,  had  inquired  what  cargo  she  was  to  take,  and  on  being 
told  that  she  was  to  have  a  cargo  of  rock  salt,  had  refused  to  insure  her,  consi- 
dering that  a  very  danserous  and  laborious  cargo  for  a  vessel  of  her  quality : 
that  the  broker  had  then  gone  away  to  make  further  inquiries,  and  returned, 
stating  that  she  would  only  take  fifty  or  sixty  tons  of  rock  salt,  which  would 
put  her  in  light  ballast  trim  :  and  that  the  underwriter  had  then  consented  to 
insure  her.  The  precise  date  of  this  representation  was  not  fixed,  though  some 
evidence  was  g^ven  with  a  view  to  show  that  it  was  made  on  the  day  on  which 
the  policy  was  signed.  The  ship  sailed  the  day  after  the  policy  was  signed,  with 
«  cargo  of  160  tons  of  rock  salt,  being  a  full  and  very  heavy  cargo ;  and  was 
lost.  It  appeared  in  evidence  on  the  part  of  the  plaintiff,  that  the  freighters  of 
the  ship  had  required  a  certificate  from  a  ship-builder  that  she  was  fit  to  cany 
such  a  cargo  as  that  shipped  on  board  her,  and  had  received  a  certificate  that  she 
was  ''  fit  to  carry  a  cargo  of  rock  salt ;"  and  that  this  certificate  was  given  several 
days  before  she  sailed :  and  some  evidence  was  given,  tending  to  show  that  it 
was  communicated  to  the  first  underwriter  before  he  signed  the  policy,  and  that 
no  other  representation  was  made  as  to  the  cargo. 

The  AUomey-Gen^al  for  the  plaintiff,  besides  contending  that,  on  the  evi 
dence,  the  representation  relied  on  by  the  defendant  had  never  been  made,  argued 
that,  assuming  it  to  have  been  so,  it  was  immaterial.  The  misrepresentation  of 
&cts  which  have  already  occurred  often  furnishes  a  defence ;  but  a  statement 
with  respect  to  facts  which  are  hereafter  to  happen  is  properly  matter  of  contraet 
and  stipulation ;  and  if  so,  it  must  be  inserted  as  such  in  the  policy,  if  the 
underwriter  is  to  rely,  upon  it.  Thus,  suppose  the  case  of  an  insurance  on  a  ship 
from  China,  and  that  a  statement  is  made  that  she  is  expected  to  sail  by  the  Ist 
of  August,  or  to  touch  at  the  Cape ;  if  she  does  not  sail  till  the  2d,  or  does  not 
touch  at  the  Cape,  it  is  no  answer  to  an  action  on  the  policy.  If  the  under- 
writer wishes  to  insist  on  these  circumstances,  he  must  have  a  warranty  that  the 
ship  shall  sail  by  August  1st  inserted  in  the  policy,  or  have  the  voyage  described 
as  a  voyage  via  the  Cape :  and  then,  and  not  otherwise,  the  departure  from  these 
conditions  will  discharge  him  from  his  responsibility. 

Brougham  for  the  defendant  contended  that  there  was  a  material  misrepre- 
aentation  in  this  case.  It  is  by  no  means  clear,  even  if  the  distinction  tajcen 
between  the  representation  of  a  past  and  a  future  event  can  be  supported,  tliat 
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did  not  oome  under  the  former  class ;  for  if  the  representation  were  made  on 
the  day  before  the  ship  sailed,  her  cargo  was  probably  all  on  board  at  the  timCi 
and  BO  the  representation  would  be  of  ner  then  existing  load.  But  the  defend- 
ant's right  to  avail  himself  of  this  defence  does  not  depend  on  any  such  refined  con- 
Btruction.  The  principle  on  which  misrepresentation  excuses  him  is  this,  that 
lie  ought  not  to  be  held  to  the  performance  of  a  contract  into  which,  had  he 
bown  the  true  circumstances  of  the  case,  he  would  not  have  entered.  In  this 
case  he  would  not  have  done  so ;  for  the  first  underwriter  did  in  fact  refuse  to 
insure,  until  he  was  told  that  the  cargo  of  rock  salt  would  not  exceed  fifty  or 
sixty  tons.  It  is  no  answer  to  this  to  say  that  he  saw  a  certificate  of  the  fitness 
to  carry  a  full  cargo,  even  if  he  did  see  it :  he  had  the  riffht  to  exercise  his  own 
judgment ;  and  the  inducement  to  him  to  insure  might  nave  been  the  expecta- 
tion that  she  was  goins  with  a  light  cargo,  although  declared  fit  for  a  full  one. 

Lord  Tkntekden,  C.  J.,  in  summing  up,  said ;  I  think  the  defendant  in  this 
ease  will  not  be  entitled  to  a  verdict,  unl^  he  satisfy  the  jury  that  there  was  a 
fraudulent  misrepresentation  of  the  cargo  which  the  Andromache  was  to  cany. 
If  he  does  so,  the  plaintiff  cannot  recover :  but  the  mere  fact  of  a  misrepresent- 
ation, without  fraud,  will  not  be  enough  to  prevent  the  plaintiff's  recovering; 
for  the  cofUraci  between  the  parties  is  the  policy,  which  is  in  writing,  and  can- 
not be  varied  by  parol.  No  defence  therefore  which  turns  on  showing  that  the 
contract  was  different  from  that  contained  in  the  policy,  can  be  admitted  :  and 
this  is  the  effect  of  any  defence  turning  on  the  mere  fact  of  misrepresentation, 
without  fraud.  If  however  fraud  was  practised  to  induce  the  defendant,  or  the 
first  underfrriter,  to  sign  the  policy,  no  signatures  so  obtained  can  be  binding. 
The  question  therefore  is,  whether  you  think  there  was  any  wilful  and  fraudu- 
lent misrepresentation  made,  for  the  purpose  of  getting  the  policy  signed :  if 
yoa  are  of  that  opinion,  you  will  find  for  the  defendant ;  if  not,  for  the  plaintiff. 

Verdict  for  the  phuntiff. 

ScarieUy  A.  O.,  and  Aldenofiy  jfor  the  plaintiff. 

Brougham  and  PcMeson  for  the  defendant. 


ABELL  and  Others,  Assignees  of  DANIELL,  a  Bankrupt,  v.  DANIELL.— 

p.  870. 

Witara  a  jaacnipt  in  the  habit  of  sappl  jing  his  bob  wHh  money  to  pay  hii  hflle,  gave  him  2002. 
for  that  purpose  just  before  he  stopped  payment,  being  at  the  time  insolvent  bat  not  ezpeoi- 
ing  to  become  bankrapt:  Held,  that  the  question  for  the  Jury  in  an  aetion  by  his  ajsigneei 
against  the  son  to  recoyer  that  money  is,  whether  it  was  given  in  the  ordinary  coarse  of 
maintaining  the  son,  or  as  a  fraadalent  preference  of  the  son  over  the  creditors,  made  in  con- 
templation of  intolTcnoy.    Such  gilt  of  money  is  not  within  the  0  Q.  4^  o.  16,  s.  73. 


BROWN  V.  CAPEL  and  Another.— p.  874. 

ne  Stat  47  G.  3,  sess.  2,  e.  08,  s.  29,  proTides,  that  all  contracts  for  the  sale  of  coals  at  the 
London  coal  market  shall  be  signed  by  the  bnyer  and  the  factor;  that  the  factor  shall  deliTOr 
a  copy  of  the  contract  to  the  clerk  of  the  market;  and  that  the  derk  shall  enter  it  in  a  book. 
The  32d  section  makes  saoh  entries  "CTidence  in  all  cases,  suits,  and  actions  touching  any* 
4hing  done  in  pursuance  of  this  act:"  Held,  that  the  production  of  such  an  entry  of  a  con- 
tracts  purporting  to  be  signed  by  the  buyer  and  factor,  is  not  eridence  of  the  sale,  in  aa 
aetion  brought  for  the  price  of  coals,  unless  the  buyer  be  proved  aliunde  to  hare  signed  th» 
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sirriNas  after  triotty  term,  in  c.  p. 

10  Geo.  IV.— 1829. 


OOKR  and  Another;  AnigDee^  of  HALLIDAY,  a  Ba^d^pl,  v  WYNNK— 

p.  393. 

Th«  itotate  6  G.  1,  e.  19,  i.  IS;  did  not  extend  to  prerent  pttiioois  flrom  Wading  bod^  w 

iwpondoBlU. 


CX)UTTS  V,  GORHAM.— p.  896. 

A.y  the  owner  of  two  ad^oininr  hoof ei,  grants  a  leaoe  of  one  f€  them  to  B.  He  eftemrlfe 
leasee  the  other  to  C,  there  then  exiitiBg  in  it  oertun  windowi.  After  this  B.  aooepCs  a  net 
lease  of  his  house  from  A. :  Held,  that  B.  oannot  alter  hia  tenement  so  as  to  ohetraet  windoin 
existing  in  C.'s  honse  at  the  time  of  C.'s  lease  from  A.,  though  the  windows  are  net  tvoi^ 
years  old  at  the  time  of  the  alteration. 

Case  for  obstructing  lights. 

Hall  waa  the  owner  of  two  adjoining  houses,  each  of  which  had  certain  aoeiait 
windows.  In  1800  he  made  a  lease  of  one  of  them  to  Barnes  for  twentj-one  jein 
determinable  on  liyes ;  which  lease  Barnes,  in  1808,  assigned  to  Goriiam*  In 
Noyember  1809  Grorham  took  a  new  lease  of  the  same  premises  for  twentj^me 
years  from  Hall. 

The  windows  of  the  other  house  had  been  altered^  and  placed  in  a  sitnatioo 
different  from  the  ancient  ones,  at  a  period  which  was  not  distinctly  proved;  but 
it  rather  appeared  to  be  within  twenty  years  of  the  time  at  which  the  alteratioos 
complained  of  in  this  action  were  made.  On  May  1, 1809,  Hall  made  a  lease 
of  that  house  to  Coutts,  and  the  windows  had  been  altered  before  this  time : 
there  was  indeed  contradictory  eyidence  on  that  point,  but  the  jury  found  that 
they  had  been  so.  The  action  was  brought  for  the  obstruction  of  the  light  from 
these  altered  windows  by  recent  alterations  of  the  defendant's  premises. 

WUde,  Seijt.,  for  the  defendant.  The  plaintiff  cannot  recover  in  this  action. 
The  windows  were  not  tufenty  years  old,  and  consequently  not  entitled  to  the 
protection  of  ancient  lights.  Nor  does  the  circumstance  of  their  existing  at  the 
time  of  the  leases  to  Coutts  and  Gorham,  even  assuming  that  they  did  so,  g^ve 
any  right  of  action.  At  the  time  of  the  lease  to  Coutts  there  was  an  existing 
term  in  the  other  premises  in  Gorham,  and  the  landlord  could  not  bind  him. 
Although  Hall  therefore  might  not  be  at  liberty  to  obstruct  Coutts's  new  win- 
dows, aiter  having  granted  him  a  lease  of  the  premises  in  which  they  existed, 
Gorham  had  a  right  to  do  so ;  and  if  so,  as  he  continued  to  hold  under  a  leiee 
made  durins  the  continuance  of  that  term,  and  in  substitution  for  it,  he  would 
continue  to  have  the  same  right 

TiNDAL,  C.  J.  If  the  windows  were  in  existence  at  the  time  of  the  lease  to 
Coutts,  he  is  entitled  to  a  verdict.  Hall,  who  executed  that  lease  wh«i  the 
windows  were  there,  could  not  himself  obstruct  them  afterwards ;  and  if  so,  he 
could  not  convey  to  any  other  person  a  right  to  do  so.  It  is  true  that  Gorham 
had  an  existing  term  at  the  time,  and  his  interests  in  that  term  would  not  be 
affected  by  Hfljrs  lease  to  Coutts ;  but  he  surrendered  that  term  by  operation  of 
law,  when  he  accepted  a  new  lease  from  Hall.  That  new  lease  was  dexjved  out 
of  Hall's  reversion,  and  Hall's  reversion  was  subject  to  the  rights  already  granted 
by  him  to  Coutts.  Assuming  then  that  the  windows  were  made  within  twentj 
years,  but  before  the  lease  to  Coutts,  Gorham's  present  interest  is  derived  from 
the  same  lessor  at  a  subsequent  period,  and  is  therefore  subject  to  the  rights 
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which  Goalts  already  had  against  hie  lessor,  and  oonaeqvenUy  to  that  of  his  hav- 
ing the  windows  in  question  free  from  any  ohstmotion. 

y erdiot  for  the  plaintiff. 

Taddyy  Seijt.,  and  Tal/outd  for  the  plaintiff. 

WikUj  Serjty  and  Wybam  fbr  the  dcSSendant 


In  the  following  term  WUdey  Seijt.,  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  that  the  verdict  was  against  eyidenoe  as  to  the  question  whether  the 
windows  had  been  altered  before  the  lease  to  Coutts ;  but  he  admitted  that  he 
could  not  except  to  the  law  as  laid  down,  if  they  had  been  so. 

8«e  RivieM  «.  Howtr,  &.  A  K.  N.  P.  0.  S4j  ConplOB  «.  Rieh«rdi^  1  Priee,  27;  PiJiMr  «. 
FlelfllMr,  1  Ler.  122. 


GOOHBS  i;.  OOETHER  and  WHEELER.— p.  398. 

A  Vook  kepi  in  the  eh^ter-hoiue  of  the  dean  and  eh^ter  of  Samm,  purporting  to  contain 
eopiea  of  leasee  granted  by  the  dean  and  eh^ter,  iii  as  a  public  book,  evidence  of  those  leases 
for  the  purpose  of  reputation,  without  proof  of  possession  under  the  leases. 

Prohibition.  The  issues  on  the  part  of  the  defendant  were,  that  the  district 
of  Milford,  for  the  time  whereof  the  memory  of  man  runneth  not  to  the  contrary, 
was  and  is  part  and  parcel  of  the  parish  of  St.  Martin,  in  the  county  of  Wilts, 
in  the  diocese  of  Sarum ;  and,  secondly,  that  the  plaintiff  was  and  is  an  inhabit- 
ant of  the  said  parish  of  St.  M^tiu  in  the  said  county  and  diocese. 

A  book  was  produced  from  the  chapter  house  of  the  dean  and  chapter  of  Sa» 
ram,  kept  by  the  chapter  clerk,  entitled  Leases^  and  purporting  to  contain  copied 
of  leases  granted  by  the  dean  and  chapter,  and  their  confirmations  of  leases 
granted  by  the  bishop  or  the  prebendaries.  The  witness  stated  that  it  was  the 
practice  to  allow  the  tenants  of  the  manors  to  have  access  to  this  book,  and  take 
copies  of  the  leases,  and  that  in  modem  practice  the  copies  were  never  entered 
antil  the  leases  were  executed.  Many  of  these  leases  stated  the  district  to  be 
in  the  parish. 

Merewether,  Seijt.,  for  the  plaintiff,  objected  that  the  book  was  not  evidence 
without  proof  of  possession  of  the  lands  in  a  manner  corresponding  to  the  leases; 
otherwise  it  was  a  mere  ex  parte  document. 

TiNDAL,  G.  J.  I  think  the  objection  ouffht  not  to  prevail.  I  remember  the 
same  sort  of  evidence  from  the  office  of  the  Bishop  of  Durham  being  received  by  Mr. 
Baron  Wood,  (a)  He  thought  the  document  to  be  in  the  nature  of  a  public  docu- 
ment, and  that  it  ought  to  be  received.  The  fact  of  the  bishopric  of  Durham 
being  a  county  palatine  seems  to  m6  to  make  no  difference. 

The  jury  retumeid  an  ambiguous  verdict,  and  the  case  was  subsequently 
arranged. 

Meretoe^terj  Berjt.,  Manning,  and  Crovoder,  for  the  plaintiff. 

OdUridgt  and  FoUeU  for  the  defendants. 

(«)  Humble  «.  fiunty  Bolt»  K.  P.  C.  601. 


PENWARDESf  V.  CHING.— p.  400. 

In  aa  Sfetion  of  trespass  for  remoTing  boards,  on  a  pie*  of  justifloation  that  they  obetruoted  an 
tateUtU  window  tlux>uffh  which  the  Ught  ought  to  pass,  it  Is  suffloient  to  show  that  the  window 
was  one  through  which  the  light  on^t  to  be  allowed  to  pass,  though  tho  window  is  proTod  tt 
h«r«  bMB  areotad  within  living 
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TBS8PA88  for  breaking  snd  entering  the  plaintiff's  premiaeSy  and  braking 
down  boards. 

Pleas :  not  guilty ;  and  a  justification  that  the  boards  were  obstraetm^  an 
ancient  window  of  the  defendant,  through  which  the  light  and  ur  at  all  times 
of  night  ought  to  enter  and  pass,  and  that  the  defendant  entered  and  lemoved 
the  same,  so. 

Replication,  that  the  light  and  air  ought  not  of  right  to  have  entered,  Ac ,  in 
manner  and  form  as  the  defendant  alleged ;  and  issue  thereon. 

The  window  was  proved  to  have  been  made  in  1807,  under  circumstanoee  from 
which,  connected  with  the  subsequent  user,  the  jury  might  presume  a  gnnt 

WUde,  Serjt.,  for  the  plaintiff,  contended  that  at  all  events  the  plea  was  nega- 
tived, inasmuch  as  the  window  was  not  ancient,  its  date  being  shown. 

TiNDAL,  C.  J.  The  question  is  not,  whether  the  window  is  what  is  skridlj 
called  ancient;  but  whether  it  is  such  as  the  law,  in  indulgence  to  rights, has  in 
modem  times  so  called,  and  to  which  the  defendant  has  a  right,  for  this  is  the 
substance  of  the  plea. 

The  case  was  tnen  left  to  the  jury  on  the  right. 

Verdict  for  the  plaintiff. 

WUde,  Serjt,  Crawder,  and  FoUeU,  for  the  plaintiff. 

Merewether,  Serjt.,  and  Cderidge,  for  the  defendant 

6«e  S  WiDB.  Saimd.  176. 


REX  V.  HATMAN.— p.  401. 

An  indiotment  for  non-repair  of  a  road  or  bridge  on  a  Uabililj  miiome  Unmra,  eaonot  U  ns- 
tainod  where  it  ^pean  that  the  tenement  on  which  the  liabiUtj  ia  charged  originated  witkia 
time  of  legal  memory.  On  inoh  an  indietment  pariihionen  are  admiaaiUe  witnesiei  for  tk« 
proMcation. 

The  inhabitants  of  a  pariah  are  admissible  witneseei  in  an  action  by  the  rarreTcr  of  the  bigh* 
ways  against  his  pndeoeseor  for  penaldee  for  not  aeeonnting^  and  for  the  balanoe  of  aoa^ 
in  his  hands. 


BEX  V.  REED.— p.  408. 


-If  the  examination  of  a  prisoner  taken  in  writing  is  inadmisdble  by  reason  of  irregularis,  pml 
eridence  of  what  he  said  at  the  time  of  the  examination  may  be  receired. 

Indiotmekt  for  murder. 

The  examination  of  the  prisoner  by  the  coroner  was  inadmissible  on  aceovnt 
of  an  irregularit  J  in  the  mode  of  taking  it,  and  thereupon,  for  the  prosecntioD, 
it  was  proposed  to  ask  the  oorMier  what  the  prisoner  said  on  the  ooeasioD  of  ku 
examination.  This  was  objected  to,  as  being  properly  the  subject  of  the  writug, 
and  if  that  was  not  admissible,  the  inferior  evidence  of  the  witness's  reoollectioo 
must  be  rejected. 

TiNDAL,  C.  J.,  oyerruled  the  objection,  and  the  coroner  stated  from  memorj 
so  much  of  what  the  prisoner  said  as  was  inquired  to. 

The  prisoner  was  found  guilty,  and  afterwards  execated. 

Erie  and  Bere  for  the  prosecution. 

Moody  for  the  prisoner. 

Bee  2  Rnss.  Grim.  Law,  6(8,  Id  tdlk 
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Lord  EGREMONT  v.  PULMAN.— p.  404 

sranioner  for  an  isjary  to  the  revenion,  it  is  no  answer  that  the  injorj  oom- 
as  caused  bj  the  wrongM  act  of  the  tenant>  for  wliich  he  might  be  liable  to  an 

he  reversioner  of  a  close  against  the  defendant  for  the  non-repair  of 
tier  running  through  the  said  close  to  a  mill  of  the  defendant^ 
water  oozed  through  and  carried  away  the  soil  of  the  close. 
)e  set  up  was,  that  the  injury  to  the  gutter,  the  repair  of  which  was 
is  the  consequence  of  a  wrongful  act  of  the  tenant  in  possession  of 
penning  back  the  water  and  watering  his  meadow. 
)  evidence  to  prove  this  had  been  heud, 

.  J.,  interposed  and  said,  that  in  point  of  law  he  was  of  opinion 
stated  formed  no  defence  to  the  action.  The  reversioner  is  suing 
mt  injury  to  his  estate,  and  I  think  he  cannot  be  met  with  the 
he  injurv  arose  out  of  the  wrongful  act  of  the  tenant,  for  which 
t  might  have  maintained  an  action  against  him. 

Verdict  for  the  plaintiff,  one  farthing, 
jt.,  a  F.  WmiafMy  and  FcUeUy  for  the  plaintiff, 
f*!  Seijt.,  R.  Bayfy,  and  Coleridge,  for  the  defendant 


mxaS  AFTER  MICHAELMAS  TERM,  IN  K.  B. 

10  Geo.  IV.— 1829. 


GILLETT  V.  RIPPON,  Gent,  One,  Ac.— p.  406. 

tniiled  cannot  charge  the  person  indemnifjing  with  the  costs  of  defending  an 
ebt  clearly  due,  nnless  authorised  hy  him  to  defend.  Qnaere  whether  an  attor- 
fally  guaranty  the  petitioning  creditor  against  the  expenses  of  working  the 
f  bankruptcy  on  condition  of  being  employed  as  attorney  in  it^ 

F  on  a  enarantee  to  indemnify  the  plaintiff  affainst  the  expenses  of 
of  bankmptcj,  to  be  sued  oat  by  the  plaintiff  as  petitioning  credit* 
conducted  by  the  defendant  as  attorney. 

nger  had  sued  the  plaintiff  for  his  bill  of  six  pounds  for  work  done, 

being  sole  assignee  as  well  as  petitioning  creditor.     The  plaintiff, 

aying  the  six  pounds,  defended  the  action,  and  now  claimed  sixty 

xed  costs  paid  to  the  plaintiff  in  that  action,  and  also  his  own  costs. 

for  the  defendant  contended  that  the  action  was  not  maintainable, 

at  being  against  public  policy,  and  he  cited  Murray  v.  Reeves,  8  B. 

md  his  Lordship  reserved  this  point. 

vuiioj^^^.^  then  contended  that  as  the  plaintiff  had  clearly  no  defence  to  the 

action  of  the  messenger,  he  was  not  bound  to  defend ;  the  only  object  being  to 

swell  an  attorney's  bill,  he  could  not  charge  the  defendant  with  the  costs. 

Gurney.    Notice  was  given  to  the  defendant,  and  he  might  have  paid  or 
Btopped  the  action. 

Lord  T£NT£BDEN,  C  J.    I  think  the  defendant  is  not  liable  for  the  costs 
beyond  the  writ;  a  man  has  no  right,  merely  because  he  has  an  indemnity,  to 
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defend  an  acdon,  and  to  pat  the  person  riiarantjing  to  usdeflB  ezpeiue.  1!  k 
haa  the  coats  of  Uie  writ  it  is  quite  enou^. 

Verdict  for  the  plainlii^  l(yL(a) 

Cfumey  and  White  for  the  plaintiff. 

Campbell  and  Oomyn  far  the  defendant 

(a)  See  KnSglit  v.  Hngfaea,  14  B.  G.  L.  Reports 


LEVY  V.  POPE;  Esq.,  Sheriff  of  Snrrej.— p.  410. 


The  attorney  oondneting  a  eeiue  in  court  may  be  ealled  ae  a  witneis  by  the  eppodto  iMe,  nl 
aaked  who  employs  him,  in  order  to  ihow  the  real  party,  and  eo  let  in  hii  deeknlioea 

Cabb  against  the  sheriff  for  omittine  to  exeoate  a  writ  of  fieri  frdas,  bj  tddsg 
certain  goods  of  the  debtor  within  his  oailiwick. 

The  officer  chai^ged  with  the  execution  of  the  writ  was  one  Benton,  and  on  a 
difficulty  occurring  in  proving  this  as  against  the  sheriff;  the  AUornejf-Gfnenlf 
in  order  to  prove  Benton  to  be  the  real  defendant,  cadled  the  attorney  vbo 
conducted  the  defence^  and  asked  him  who  employed  him  to  defend  the  eanse. 

Campbell  objected  to  his  answering,  it  being  a  breach  of  the  coofideDee 
between  attorney  and  client. 

Parks,  J.  !no,  I  think  not;  he  may  be  asked  between  whom  the  relation 
exists,  to  show  who  is  the  real  defendant^  in  order  that  his  acts  and  dedaratifles 
may  be  admitted.  Verdict  for  the  defendant 

The  Attorney' General  and for  the  plaintiff. 

Campbell  for  the  defendant. 


RED)  and  Another  v.  BATTE.— p.  413. 

Where  a  man  ia  employed  to  do  work  under  a  written  oontraot,  and  a  teparate  order  for  other 
wo^  is  afterwards  given  by  parol  daring  the  oontinvanoe  of  Uie  flret  employmea^  the  writtea 
eontraot  need  not  be  prodaoed  by  the  plaintiff  in  an  action  for  the  second  work. 

A88UHP8IT  for  work  and  labour. 

The  plaintiffii  were  pk&sterers,  and  brought  this  action  to  recover  30/.  fot  an 
ornamental  entablature  placed  in  the  front  of  some  houses  which  the  defendant 
was  building. 

The  plaintifb  had  been  employed  to  do  the  inside  work  of  the  house  under  a 
written  contract,  as  it  appeared  on  cross-examination  of  the  witness  for  thm, 
who  said  that  he  had  so  understood  from  his  masters ;  and  that  from  the  hegin- 
ning,  during  the  progress  of  the  inside  work ;  but  that  whilst  that  work  waa 
going  on,  he  heard  a  new  order  given  for  the  entablature. 

The  contest  in  the  prosress  of  the  cause  was  which  side  should  prodnee  the 
contract,  and  after  some  discussion  it  was,  by  consent,  read  by  the  phdntiffi). 

Lord  Tenterden,  C.  J.,  then  said,  K I  had  been  to  decide,  I  should  certainly 
have  said  on  this  precise  state  of  facts,  that  it  was  not  imperative  on  the  plttn- 
tiffs  to  produce  the  contract.  So  much  injustice  has  been  frequently  done  bj  a 
rigid  adherence  to  this  rule,  that  I  should  certainly  be  reluctant  to  carry  it  intD 
strict  execution.  Otherwise  it  might  happen,  as  it  sometimes  does,  that  the 
party  is  turned  round  for  want  of  a  stamp,  or  at  all  events  put  to  the  uDoeoes- 
eary  expense  of  the  penalty  and  stamping  the  instrument,  when  on  looking  at  it, 
It  might  appear  that  it  had  nothing  to  do  with  the  claim.  I  am  more  anxions 
to  sav  this,  now  that  no  decision  is  required  for  the  purposes  of  the  case,  than  1 
Should  have  been  had  not  the  counsel  agreed.  Verdict  for  the  phuntiifa. 
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JEMt  for  the  plaintilb. 

€MmpbeU  axfed  R.  S>  Richard*  for  the  defendant. 


YioMnt  V.  Gol«,  14  B.  G.  L.  B.  4#0.    Tke  prindple  whiok  diatingnishes  the  ouei  in 

^wliieh  the  prodaoAioii  of  written  doenmento  ia  oompeUed,  froni  these  in  which  it  is  not,  is  suffl- 

olentlj  dear,  although  it  is  often  difficnlt  in  pnctiee  to  ascertain  the  exact  line  of  separation 

1>eft^reen  the  two  classes.    Wherever  the  contents  of  the  writings  are  inyohred  in  the  question 

la  the  oaose,  the  writings  themseWes  ninet  of  conne  he  produced ;  wheroTer  they  are  not  so, 

they  need  not,  eren  though  it  may  he  material  to  show  that  some  coBmnnieation  was  had  he- 

tw«en  the  parties,  and  it  is  proved  thai  this  conunnnication  was  in  writing.    In  the  prinotpal 

ease  there  was  express  evidence  that  the  work  in  qaestion  was  done  under  a  new  order,  per- 

fbetly  distinct  fVoB  that  contained  in  the  written  agreement  under  which  the  rest  was  executed. 

Bwen  the  existenoe  therefore  of  this  wriAten  agreement  was  quite  immaterial  to  the  case  \  aad 

tbe  decision  was  not  involved  in  those  diffioalties  whioh  sometimes  occur  where  it  is  necessary^ 

for  the  purpose  of  explaining  some  part  of  a  party's  conduct,  to  show  that  it  was  after  com- 

aawnication  with  Uie  oUier :  and  it  is  douhtful  whetiier  thf^  fact  is  sufficient  for  the  explana- 

tton,  or  whether  it  is  neeesmy  to  show  the  particulars  of  the  oemmusication.    In  the  case 

^  Vinoent  v.  Cole,  on  the  other  hand,  the  contents  of  the  written  agreement  were  the  very 

matters  in  question.    With  respect  to  the  extras,  the  whole  evidence  was  that  of  a  witness 

^rlu>  pat  his  construction  on  the  agreement,  and  thought  that  tlie  items  were  not  included  in 

ifc;  and  it  was  neeessaiy  that  the  agreement  should  be  produced  to  ascertain  the  justice  9t 

ihrnX  eottstmetion :   and  even  with  respect  to  the  party  wall,  the  evidence  relied  on  did  not 

amount  to  proof  that  it  was  independent  of  that  agreement,  no  separate  order  for  it  being 

ohown,  and  the  promise  to  pay  f9r  it  being  of  a  very  eqnivooal  applieation  to  that  question. 


BRETT  V.  BEALES  and  Others.— p.  416. 

An  old  deed  between  a  public  body  claiming  tolls  and  others  liable  thereto,  regulating  the 
amount  of  payment,  is  evidence  in  the  nature  of  reputation  of  the  existence  of  the  tolls. 

In  an  action  for  toUs  claimed  by  a  Corporationp  an  ancient  schedule  produced  from  among  ihdt 
■anniments,  copies  of  which  were  delivered  by  their  offieer  to  the  lessee  of  the  tolls,  and  hf 
the  lessee  to  the  eoUecton,  by  which  they  have  actually  collected,  is  admissible  in  evidenoa 
for  the  Corporation. 

Ctotra,  when  the  copies  in  the  hands  of  the  lessee  are  not  shown  to  have  been  delivered  to 
him  from  the  Corporation,  although  Uiey  correspond  accurately  with  the  old  schedule. 

Ab  *et  of  parliament,  private  in  its  nature,  is  not  made  admissible  in  evidence  against  stran- 
cers  by  a  clause  declaring  "  that  it  shall  be  deemed  and  taken  to  be  a  public  act,  and  shall  bo 
Jndiciidly  taken  notice  of  without  being  specially  pleaded." 

A  Qonal  act  is  not  rendered  a  publio  ant  by  containing  provisions  empowering  the  company  to 
rogulAte  and  take  tonnage,  rates,  and  tolls,  from  persons  using  the  canaL 

It  is  not  a  sufficient  consideration  for  a  toll  thorough  claimed  for  passing  on  all  roads  within  a 
town,  that  the  party  claiming  it  has  repaired  one  road,  a  wharf,  and  a  bridge.  Where  tho 
king  before  the  time  of  legal  memory,  was  entitled  to  the  soil  of  the  town  of  C.  and  to  tell 
traverse  within  it,  and  afterwards  granted  to  the  burgesses  of  the  town,  **  the  town  of  C 
with  all  its  appurtenances;"  these  words  are  sufficient  to  pass  the  tolL 

Assumpsit  for  tolls. 

The  plaintifif  was  lessee  of  tolls  under  the  Corporation  of  Cambridge,  and 
brought  this  action  to  recover  the  amount  of  tolls  claimed  to  be  due  to  that 
bod^. 

The  pluntiff  produced  an  award  made  in  the  reign  of  Henry  YIII.,  and  a 
eomposition  deed  reciting  the  award,  and  made  in  pursuance  of  it,  for  regulating 
certain  disputes  between  the  University  and  town  of  Cambridge.  By  the  19tC 
clause  of  the  award  the  toll  to  be  token  by  the  Corporation  was  fixed  at  a  ciflrCaiu 
sum. 

The  Attorney-  General  for  the  defendants.  I  object  to  the  receipt  of  this  award 
as  evidence,  unless  it  is  shewn  that  it  has  been  acted  upon ;  and  in  point  of  &cty 
no  such  evidence  can  be  given ;  the  tolls,  when  any  have  been  taken,  have  varied 
from  those  here  prescribed.  In  the  former  trial  of  this  case,  an  award  between 
the  borough  of  Cambridge  and  the  borough  of  Lynn  was  r^eoted  on  the  ground 
that  it  was  not  shown  to  have  been  acted  on. 

Lord  Tentsbden,  C.  J.     Yes,  that  was  an  award  only;  there  was  no  deed. 

Tho  Attometf' General.  The  deed  derives  no  authority  from  being  made  in 
pursuance  of  the  award ;  and  if  not,  it  can  be  no  evidence  for  the  Corporation : 
it  is  no  more  than  one  of  the  private  title  deeds  of  the  party^  made  between  him 
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and  otHer  parties  to  whom  we  are  atrangen;  and  bj  which  thoefoie  we  cnuiot 
be  bound. 

CampheR.  The  only  ground  on  which  these  papers  can  be  evidoioe  is^  tbat 
they  prove  reputation  as  to  the  toll.  In  a  case  on  the  Oxford  dreuit,  befine 
Bampier,  J.  (R.  v.  Cotton,  8  Gamp.  444),  on  a  question  as  to  a  highway,  an 
award  was  offered  as  evidence  of  reputation ;  but  the  learned  judge  rejected  it, 
considering  that  the  mere  circumstance  of  there  being  an  award  proved  it  to 
hiave  been  made  post  litem  motam. 

Taunton  for  the  plaintiff.  Certainly  the  defendants  do  not  in  any  way  daim 
nnder  the  University ;  but  on  a  question  of  public  rieht  like  this,  that  is  imma- 
terial. The  record  of  a  judgment  in  a  suit  between  the  Corporation  and  an  indi- 
Tidual  resisting  the  payment  of  toll  would  be  evidence  in  this  cause,  though  the 
defendants  were  strangers  to  that  individual.  In  the  same  manner  here,  thon^ 
the  award  is  not  the  record  of  a  public  court,  yet  it  is  a  decision  between  the 
University  and  the  Town  on  a  public  matter ;  and  therefore  evidence  of  repnts- 
tion.  It  is  not  affected  by  any  question  as  to  the  lis  mota.  The  present  liti^ 
tion  had  not  commenced ;  or  if  lis  is  to  be  understood  in  the  more  general  sense 
of  a  dispute,  there  was  then  no  dispute  on  this  subject.  The  University  did  not 
denv  the  general  right  to  toll,  but  only  excepted  to  the  manner  and  amount  of 
the  levy. 

PaUewn,  The  common  evidence  is  that  toll  was  demanded  and  submitted  to  \ 
this  solemn  submission  by  deed  is  surely  much  stronger. 

Lord  Tenterden,  C.  J.  The  deed  recites  the  award,  so  that  the  plaintiff  will 
have  the  full  benefit  of  the  award  by  reading  the  deed  only.  I  agree  that  the 
deed  derives  no  additional  authority  from  being  made  in  pursuance  of  the  award : 
but  I  think  that  I  ought  to  receive  the  deed  on  its  own  account.  In  this  case 
reputation  is  admissible  evidence  :  and  certainly  a  solemn  deed,  under  the  seab 
of  the  University  and  the  Corporation,  relating  to  the  tolls  in  question,  is  ad- 
missible evidence  of  reputation  respecting  them.  The  objection  that  the  deed 
iocs  not  appear  to  have  been  exactly  followed  in  practice,  applies  rather  to  the 
effect  than  to  the  admissibility. 

The  deed  was  then  read. 

An  award  between  the  Corporations  of  Cambridge  and  Northampton  was 
afterwards  put  in,  made  in  11  H.  8,  whereby  the  freemen  of  Northampton  were 
discharged  of  toll  at  Cambridge,  in  consideration  of  an  annual  payment  of  lOt. 
by  the  Corporation  of  Northampton  to  the  Corporation  of  Cambridge.  Taui^Jtom 
had  undertaken  to  give  evidence  of  the  payment  of  this  composition  of  10<. ; 
but  on  the  production  of  the  CorporaUon  books,  in  which  it  had  been  supposed 
that  the  treasurer  of  the  Corporation  had  charged  himself  with  the  receipt  of 
the  money,  it  appeared  that  he  had  only  returned  it  as  in  arrear,  and  the  evi- 
dence of  the  award  was  struck  out. 


Tabrum,  a  clerk  in  the  town  clerk's  office  in  1814,  proved  that  he  had  made 
several  copies  from  an  old  table  of  tolls  in  the  handwriting  of  the  reign  of  George 
I.,  which  he  found  in  the  town  clerk's  office,  and  which  was  endorsed  '^  Table 
of  tolls  at  Cambridge,''  in  the  handwriting  of  the  town  clerk  who  had  been  bo 
for  some  years  in  1814.  These  copies  were  afterwards  in  the  possession  of  ^e 
persons  employed  by  Edwards,  the  lessee  of  the  tolls,  to  collect  the  tolls ;  and 
these  persons  said  that  they  received  the  copies  from  Edwards,  and  collected 
according  to  them. 

Taunton,  for  the  plaintiff.  I  now  propose  to  read  the  original  table.  Ontbe 
former  trial  (Brett  v,  Fisher,  sittings  after  Michaelmas  Term,  1827),  the  same 
evidence  was  given,  with  the  exception  of  Tabrum's  testimony.  Then  tbe 
evidence  was  rejected  because  the  plaintiff  had  not  shown  the  papers  by  which 
the  collectors  made  their  collections  to  be  copies  of  the  table,  or  delivered  to 
them  as  such.  The  evidence  was  only  that  they  had  since  been  compared  with 
it  and  found  to  correspond. 

The  AUomey-General,  for  the  defendants.     I  do  not  object  to  the  receipt  of 


416]  1  Moody  &  Maikik.  555 

the  copies  as  a  convenient  mode  of  showing  how  the  collections  were  made ;  but 
^e  object  is  to  put  in  the  original  document  as  an  ancient  writing,  carrying  back 
^he  recent  scale  to  the  age  of  George  I.  For  this  purpose  it  is  not  admissible. 
TFhe  table  is  only  seen  in  the  town  clerk's  office ;  that  is  not  the  place  for  keep- 
ing the  muniments  of  the  Corporation ;  it  ought  therefore  to  bo  proved  that  the 
derk  had  it  from  the  Corporation  muniment  room.  But  even  if  it  came  thence, 
a  document  in  the  possession  of  the  Corporation  is  no  evidence  for  them,  unless 
«oted  on;  so  that  die  whole  evidence  is  that  of  the  actual  collection;  to  prove 
the  mode  of  which,  I  do  not  object  to  reading  the  copies. 

Aldergtm,  On  the  former  trial,  when  the  evidence  was  rejected,  the  proof 
was  in  substance  exactly  the  same.  The  papers  by  which  the  coUection  was 
made  were  then  shown  to  be  copies  of  the  others  by  actual  comparison :  it  carries 
the  case  no  further  that  the  person  who  made  the  copy  is  produced.  It  makes 
no  difference  whatever  in  the  principle. 

Taunton^  in  reply.  The  deficiency  in  the  former  case  was,  that  no  evidence  was 
given  that  the  copies  were  received  from  the  Corporation  for  the  purpose  of  col- 
lecting. That  is  now  supplied.  On  the  former  evidence,  Edwards  might  have 
made  out  the  scale  from  other  information ;  and  its  correspondence  with  the  old 
table  might  have  been  merely  fortuitous. 

Lord  Tenterden,  G.  J.  The  difference  between  this  and  the  former  case  is, 
that  the  proof  then  only  was  that  the  collectors  received  the  papers  from  Edwards, 
and  that  on  being  recently  compared  with  the  parchments,  they  were  found  to 
oorrespond.  There  was  no  proof  how  they  came  to  Edwards.  Now  it  appears 
that  they  were  made  in  the  town  clerk's  office  by  direction  of  the  town  clerk, 
and  that  they  passed  thence  to  Edwards.  I  think  on  that  state  of  facts  I  ought 
to  receive  the  evidence.  It  will  stand  thus :  in  1814  this  original  parchment, 
which  is  of  ancient  date,  was  in  the  town  clerk's  office ;  it  was  copied  there,  and 
the  copies  delivered  to  the  lessee  of  the  tolls,  who  delivers  them  to  the  col- 
lectors, and  they  collect  by  it.  I  think  this  evidence  receivable.  What  its  effect 
may  be  is  another  question.     I  have  a  note  of  the  objection. 

For  the  plaintiffs  it  was  proposed  to  read  from  a  copy  printed  by  the  King's 
printer,  an  act  of  the  52  O.  8,  c.  141.  The  act  is  entitled  <<  An  Act  for  making 
and  maintaining  a  navigable  canal  with  aqueducts,  feeders,  and  reservoirs,  from 
the  Stort  Navigation  at  or  near  Bishop's  Stortford  in  the  county  of  Hertford,  to 
join  the  river  Cam  near  Glay-hithe  Sluice  in  the  county  of  Cambridge,  with  a 
navigable  branch  or  cut  from  the  said  canal  at  Sawston  to  Whaddon  in  the  county 
of  Cambridge/' 

It  was  proposed  to  read  the  58th  section,  which  recites  that  the  Corporation 
of  Cambridge  are  entitled  to  divers  tolls,  and  that  those  tolls  might  probably  be 
diminished  by  the  establishment  of  this  navigation ;  and  then  provides  for  the 
letting  those  tolls  by  auction,  and  that  if  the  rent  bo  less  than  400^.  per  annumi 
the  Canal  Company  is  to  make  up  the  deficiency. 

By  the  122d  section,  the  company  were  empowered  ''to  ask,  demand,  take,  and 
recover,  to  and  for  their  own  proper  use  and  behoof,  for  the  tonnage  of  all  goods, 
wares,  and  merchandise,  and  other  matters  and  things  whatsoever,  which  shall  be 
carried  or  conveyed  upon  the  said  canal  and  cut,  a  rate  or  sum  not  exceeding 
three  pence  per  ton  per  mile,  all  which  rates  shall  be  paid  to  such  person  or  per- 
sons, at  such  place  or  places,  in  such  manner,  and  under  such  regulations,  as  the 
directors  of  the  said  company  shall  from  time  to  time  direct  or  appoint,"  with 
power  to  recover  the  same  by  action  or  distress.  "  And  the  said  directors  of  the 
said  company  shall  have  full  power  from  time  to  time  to  lower  or  reduce  all  or 
any  of  the  rates  hereby  granted,  and  again  to  raise  the  same  to  such  sums  as  they 
shall  think  proper,  not  exceeding  the  sums  herein  mentioned,  as  often  as  it  shall 
be  deemed  necessary  for  the  interests  of  the  said  navigation." 

By  the  166th  section  it  was  enacted,  "  that  this  act  should  be  deemed  and  taken 
to  be  a  public  act,  and  shall  be  judicially  taken  notice  of  as  such  by  all  judges, 
justices^  and  others,  without  being  specially  pleaded." 


556  Brett  v.  Beales.  M.  T.  1829.  [416 

The  ecmiemplated  oanal  was  never  made. 

Tke  Attorney-  General  for  the  defendants  objected  to  the  receipt  of  this  evidence^ 
The  166th  section  is  a  clause  introduced  in  a  hirge  class  of  these  acts,  and  it  is 
therefiure  important  to  come  to  a  correct  decision  in  this  case.  The  only  opera- 
tion of  that  clause  is  to  prevent  the  necessity,  in  any  legal  proceedings  in  which 
the  act  comes  in  questicm,  of  setting  it  out  in  the  same  manner  as  a  private  deed 
upon  the  record :  it  goes  no  further :  it  is  merely  to  facilitate  those  ]M*oceeding8y  and 
does  not  alter  the  character  of  the  act  as  public  or  private,  which  depends  merely 
on  its  object  and  provisions.  Now  what  is  the  nature  of  itiis  act?  a  mere  private 
arrangement,  never  even  acted  on,  between  the  projectors  of  the  canal  and  the 
proprietors  of  the  contempkted  line,  the  Corporation  of  Cambridge  among  others. 
These  private  acts  have  always  been  treated  as  mere  contracts  between  individuals; 
and  their  recitals  are  of  no  more  value  than  the  recitals  of  any  private  deed. 
They  in  no  way  bind  the  inhabitants  of  the  town  or  strangers :  the  most  thai 
they  amount  to  is  a  bargain  between  the  adventurers  and  corporation. 

CampbdL  The  bill  not  being  a  public  act  can  only  be  proved,  even  if  it  has 
any  operation  on  this  question,  by  an  examined  copy  of  the  act  from  the  parlia- 
ment  roll. 

Taunton  for  the  plaintiff.  The  legislature  call  it  a  public  act  by  s.  166 :  and 
if  a  public  act  at  all,  it  is  so  to  all  intents  and  purposes;  and  among  others  tot  the 
mode  of  proof. 

But  besides  Uiis,  the  act  is  in  itself  of  a  public  nature.  Any  act  which  aSeots 
all  the  king's  subjects  is  so;  and  this  act  by  s.  122  gives  to  the  Canal  Company 
the  high  prerogative  of  taxing  all  the  king's  subjects.  Such  an  act  as  this  has 
never  been  treated  as  a  mere  private  contract;  though  those  words  may  have  been 
applied  to  some  local  acts.  Being  then  a  public  act,  both  in  its  nature  and  by 
the  express  declaration  of  parliiunent,  I  use  it,  not  merely  for  its  recitals  in  the 
preamble  of  the  section,  but  as  a  legislative  recognition  of  the  existence  of  those 
tolls,  for  the  diminution  of  which  a  remedy  is  provided. 

Storks,  Serjt.  If  the  act  is  brought  forward  by  legal  evidence,  the  Court 
must  notice  it  whether  a  public  or  a  private  act :  the  distinction  between  them 
is  as  to  the  mode  of  authentication,  not  to  the  effect  when  authenticated.  The 
recitals  in  the  preamble  are  evidence  of  the  &cts  contained  in  them.  R.  v.  Sutr 
ton,  4  M.  &  S.  582. 

Campbell.  R.  v.  Sutton  proceeded  expressly  on  the  ground  that  it  was  a  publie 
act. 

The  Attorn^'  General  in  reply.  The  argument  for  the  plaintiff  applies  equally 
well  to  any  private  estate  bill,  and  to  all  rights  of  individuals.  For  instance,  in 
the  present  act  there  are  clauses  protecting  certain  lands  stated  to  belong  to  lK)rd 
Br^brooke,  and  other  proprietors  on  the  line  of  the  canal,  from  interference. 
If  Mr.  Taunton's  argument  were  correct,  this  would  be  a  legal  recognition  of 
their  title,  and  enable  them,  without  other  evidence,  to  recover  against  anybody 
in  trespass  or  ejectment.  So  there  is  a  clause,  s.  57,  stating  the  corporation  to  be 
alone  entitled  to  erect  cranes  or  landing  and  weighing  machines  in  Cambridge,  and 
to  receive  payments  for  the  use  of  them.  Surely  this  could  not  be  treated  as 
evidence  of  that  right.  It  is  obvious  that  it  is  the  mere  agreement  of  certain 
parties,  as  to  what  shall,  between  them,  be  considered  as  their  rights  respectively : 
and  in  point  of  fiict,  if  a  bill  of  this  kind  is  unopposed,  and  conforms  with  the  rules 
of  parliament,  it  passes  as  a  matter  of  course,  without  inquiry. 

Lord  Tenterden,  C.  J.  The  point  is  quite  new,  and  of  great  importance,  as 
it  will  apply  to  so  large  a  class  of  statutes.  I  will  therefore  consult  my  learned 
brothers  on  it  to-morrow  morning,  as  the  cause  will  not  finish  to-night,  and  they 
will  then  be  here. 

On  the  morning  of  the  17th  his  Lordship  did  so,  and  on  returning  into  Court 
Bud,  Two  grounds  have  been  laid  for  the  admission  of  this  evidence :  the  one^ 
that  the  concluding  clause  renders  it  admissible  as  a  public  act :  the  other,  that 
even  independently  of  that  clause,  it  is  so  from  its  nature.  The  answer  given 
to  the  first  was  that  the  clause  only  applied  to  the  forms  ^  pleading,  and  did  not 
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ynxj  the  geaenl  aatoe  and  opention  of  the  Mt  I  was  ineUned  io  that  opiaiaB 
«l  Uie  time^aad  vjloaniedhrotheni  agree  with  me  in  that  impraasioB.  Weabo 
^hiok  that  the  second  gronnd  fitils.  It  is  said  that  the  bill  givea  a  power  of  levy- 
ing a  toll  on  all  the  king's  snbjectSy  and  therefore  the  act  is  pnbUo :  the  power 
flLven  is  not  so  eztensiTe,  it  is  only  to  levy  toll  on  snch  as  shall  think  fit  to  nse 
we  navigation.  The  ground  therefore  on  which  it  is  said  the  act  is  public^  and 
the  evidence  admissible,  fails;  and  I  oannot  receive  it. 
The  evidence  was  accordingly  rejected. 

No  repdrs  were  proved  te  be  done  to  any  road$  by  the  Gorpovationy  with  one 
exception,  althoagh  they  had  repaired  a  bridge  and  a  wharf;  and  the  toll 
app^red  to  be  taken  indSsoriuinately  at  all  entrances  to  the  town. 

To  prove  the  antiquity  of  the  toll,  an  extract  from  Domesday  book  was  pro- 
daeed,  whereby  it  appeued  that  at  that  time  the  town  of  Cambridge  belonged 
to  the  king,  who  received  from  it  certain  ''  consuetudines,''  There  was  much 
discussion  on  the  meaning  of  the  word  ocmnteiudineaf  the  plaintiff  contending 
that  it  meant  tolls,  the  defendants  Q«^mary  r^its :  but  nothing  material  was 
decided  on  its  interpretation. 

Two  extracts  from  the  Pipe  Rolls  of  31  H.  2  and  1  John  were  also  read, 
flhowii^  that  at  those  times  the  burgesses  of  Cambridge  had  had  their  town  to 
farm  of  the  crown,  in  consideration  of  a  payment,  in  one  instance  of  300  marks, 
in  the  other  of  250.  The  town  thus  continuing  in  the  hands  of  the  crown,  King 
John,  in  the  8th  year  of  his  reign,  granted  a  charter,  of  part  of  which  the  fol- 
lowing is  a  translation. 

'^  We  have  granted  and  by  this  oar  charter  confirmed  to  oar  burgesses  of 
Cambridge  the  town  of  Cambridge  with  all  its  appurtenances,  to  have  and  to 
hold  for  ever  of  us  and  our  heirs  to  them  and  their  heirs,"  rendering  therefore 
60^.  for  all  services,  '<  wherefore  we  will  and  firmly  enjoin  that  the  aforesaid 
burgesses  and  their  heirs  shall  have  and  hold  the  before-mentioned  town,  with 
all  its  appurtenances,  well  and  peaceably/'  &c. 

Lord  Tenterdxn,  C.  J.,  in  summing  up  to  the  jury  said,  There  are  two  sorts 
of  toll  recognised  by  the  law,  toll  traverse,  and  toll  thorough ;  and  the  plaintiff 
will  be  entitled  to  a  verdict  on  the  pleadings  in  this  case,  if  he  establishes  his 
title  to  either.  Where  a  party  has  the  burden  of  repairing  public  highways,  he 
may,  though  those  were  public  ways  at  the  time  that  the  lianility  to  repair  com- 
menced, be  entitled  to  take  toll  in  consideration  of  those  repairs ;  and  that  is 
toll  thorough.  The  public  however  having  an  antecedent  right  to  the  use  of  the 
ways,  he  can  only  be  so  entitled  by  virtue  of  such  consideration ;  and  for  that 
purpose  the  plaintiff  in  this  case  attempted  to  prove  that  the  corporation  of 
Cambridge  repaired  the  roads  and  streets  there.  He  has  only  proved  that  they 
repaired  a  single  road :  and  having  failed  to  prove  that  they  repair  aU  the  roads 
and  streets  in  Cambridge,  where  they  claim  the  toll,  the  consideration  fails,  and 
they  cannot  be  entitled  to  toll  thorough. (a) 

They  may  however  be  entitled  to  toll  traverse.  That  arises,  when  the  owner 
of  the  soil  dedicates  it  to  the  use  of  the  public ;  but,  at  the  time  of  the  dedica- 
tion, reserves  to  himself  toll  from  those  who  pass  over  it.  The  reservation  must 
be  made  at  the  time ;  and  in  this  case  therefore  it  must  have  been  made  before 
the  time  of  William  the  Conqueror,  for  it  appears  from  Domesday  book  that 
there  was  then  a  town,  and  nighways  of  some  standine  at  Cambridge.  At 
that  time  the  town  belonged  to  the  king,  and  if  he  or  his  predecessor,  at  the 
time  when  highways  were  first  made  there,  reserved  toll  to  themselves  for  passing 
over  them,  he  would  at  that  time  be  entitled  to  toll  traverse.  Of  that  you  must 
judge  frvtm  the  expressions  in  Domesday  book,  and  from  the  evidence  of  later 
usage,  to  which  you  may  presume  a  rightfiil  beginning,  if  any  such  can  by  law 
be  devised.  If  at  that  time  the  kinc  was  entitled,  not  only  to  the  soil,  of  the 
town,  of  which  there  is  no  doubt,  but  also  to  toll  traverse  withir  it,  I  am  of 

(a)  a  P.  Traman  «.  Walgbam,  2  Will.  2M. 
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ojnmon  that  the  right  to  toll  would  jmn  to  the  burgesses,  by  the  gnat  of  ^ 
town  with  its  apportenances  in  the  charter  of  King  John,  without  an  j  more 
express  words  relating  to  it.(a)  Verdict  for  the  defencbntB. 

Tauntony  SdorJuj  Seijt.,  PutUMon,  and  Barker ^  for  the  plaintiff. 

Scarlett,  A.  0.|  CampbeUf  AJdermm,  Eagle,  and  Cfunning,  for  the  defendanta 

In  Hilary  term  Taunton  moved  for  a  new  trial  on  the  ground  that  certaia 
entries  in  the  corporation  books  with  respect  to  the  tolls,  such  as  orders  made 
for  granting  leases  of  them,  the  appointment  of  committees  to  manage  them,  &&, 
which  had  been  rejected  at  the  tnal,  ought  to  have  been  received  as  evideDoe 
that  the  corporation  then  dealt  with  tolls ;  and  he  ur^ed  that  there  was  a  dis- 
tinction between  the  books  of  a  corporation,  to  which  all  members  of  the  coipo- 
ration,  and  even  an  inhabitant  who  was  the  relator  in  a  quo  warranto,  though 
not  a  member  of  the  corporation,  had  access.  He  abo  moved  on  the  ground  of 
a  misdirection  hj  Lord  Tenterden,  in  telling  the  jury  that  the  repairs  proved 
were  not  a  sufficient  consideration  for  the  toll  claimeid,  treating  it  as  toll  tho- 
rough. On  the  first  point,  the  Court  immediately  refused  the  nue,  referring  to 
Phul.  £v.,  and  denying  the  existence  of  anv  distinction,  in  a  case  merely  affeet- 
ing  the  private  property  of  a  corporation,  between  the  books  of  a  corporatioa 
and  of  an  individusJ.  On  the  latter  point,  they  took  time  to  consider  whether 
they  should  grant  a  rule  or  not ;  and  finally  the  rule  was  refused. 


(a)  The  Attoraey-Genenl  in  his  addreis  to  the  Jiu7»  In  eommenting  on  the  leem  of  toDi 
prodooed,  had  treated  them  u  Toid  for  want  of  ■peeiiying  the  unonnt  of  the  toOi,  and  lud 
stated  that  Montague,  J.,  in  the  oaae  of  Maidenhead  in  Bens,  Palmer,  S$,  had  eoaiidered  the! 
a  naat  of  tolls  hj  the  orown  was  roid  for  the  same  omission. 

In  that  ease,  howerer,  the  three  other  Judges  were  of  a  oontniy  opinion :  and  their  opinion  ii 
adopted  bj  Chief  Baron  Comjns  in  his  Digest^  Toll,  B. 


DUKE  V.  POWNALL.— p.  180. 

Sertral  persons  haring  agreed  to  bear  equally  the  expenses  of  a  Joint  undertaking,  in  sa 
brought  against  one  of  them,  another  of  the  contractors  is  a  competent  witness  for  the  dsfsad- 
ant  if  released  bj  him,  though  the  rest  do  not  Join  in  the  release. 

Assumpsit  for  goods  sold  and  delivered. 

The  defendant  was  sued  as  one  of  the  committee  for  managing  a  public  meet- 
inir  and  preparing  and  procuring  signatures  to  a  petition  aeainst  the  bill  for  tbs 
relief  of  his  Majesty's  Roman  Catholic  subjects  from  disabilities. 

By  one  of  the  resolutions  of  the  committee,  if  the  funds  collected  by  subscrip- 
tion should  prove  inadequate  to  the  expenses  incurred,  the  commii^tee  were  to 
bear  the  deficiency  in  equal  proportions.  Considerable  expenses  were  incaned, 
and  at  the  time  of  the  trial  there  were  many  outstanding  claims. 

A  witness  called  for  the  defendant  acknowledged  on  the  voire  dire,  that  he 
was  a  member  of  the  committee,  and  the  defendant  released  him. 

Camj^teU  for  the  plaintiff.  The  release  does  not  render  the  witness  compe- 
tent. The  defendant  indeed  can  maintain  no  action  against  him ;  but  he  nuj 
recover  against  any  other  member  of  the  committee,  and  that  member  may  reoo- 
▼er  a^inst  the  witness  a  proportion  of  any  sum  which  he  is  forced  to  pay- 
Even  if  that  be  not  so  in  the  common  case,  where  there  is  only  a  single  transao- 
tion,  it  is  here,  where  there  are  complicated  accounts  to  adjust,  and  the  defi- 
oiencv  is  to  be  equally  borne  by  the  parties.  Any  payments  made  by  another 
iher  of  the  committee  to  contribute  towa 


member  of  the  committee  to  contribute  towards  this  verdict  would  be  good  pai 
ments  by  him  on  account  of  the  expenses  of  the  committee :  and  if  he  shoaM 
finally  be  found  to  have  paid  more  than  his  share,  he  would  have  a  remedy 
against  the  witness  among  others  for  that  excess,  part  or  the  whole  of  which  wiU 
have  resulted  fr?m  the  present  action. 
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The  Attorney-General  for  the  defendant.  The  present  defendant,  in  any 
action  which  he  may  hring  against  another  member  of  the  committee  for  contri- 
bution, can  only  recoyer  that  member's  share  of  the  yerdict  in  the  present  ac- 
tion :  and  that  member  consequently  can  recoyer  nothing  against  the  witness,  or 
any  other  member  of  the  Oommittee,  because,  haying  paid  only  his  own  share, 
he  has  paid  nothing  in  discharge  of  them.  The  first  mund  therefore  fails :  and 
the  complication  of  accounts  in  this  case  makes  no  difference ;  for  the  defendant 
by  his  release  takes  the  witness's  share  of  the  debt  upon  himself,  and  could  not 
charge  any  other  member  with  anything  in  respect  to  it. 

Lord  Tenterden,  C.  J.  I  t\nuk  the  witness  is  competent.  The  defendant 
can  recoyer  against  each  member  nothing  more  than  his  rateable  share ;  and  as 
each  would  pay  no  more  than  that,  and  no  more  in  consequence  of  the  release 
than  without  it,  no  one  would  haye  any  claim  against  the  witness  in  consequence 
of  such  payment.  But  it  is  said  that  there  are  accounts  to  be  taken ;  that  the 
payments  made  in  discharge  of  this  debt  would  be  allowed  in  taking  the  ao- 
oounts ;  that  the  witness  is  liable  for  any  deficiencies ;  and  that  this  renders  him 
incompetent.  I  think  not.  If  any  member  called  upon  by  the  defendant  for 
contribution  should  finally,  on  the  general  balance  of  the  accounts,  be  found  to 
haye  paid  more  than  his  share  of  the  deficiency,  so  far  as  that  oyer-payment 
shall  have  resulted  from  the  payment  obtained  in  consequence  of  the  present 
proceedings  (if  indeed  that  be  possible),  I  think  he  must  haye  recourse  to  the 
defendant,  wno  has  released  the  witnessi  and  not  to  the  witness  himself. 

Verdict  for  the  plaintiff. 

Campbell  and  F,  Kelly  for  the  plaintiff. 
.  ScarleUy  A.  O.,  F.  Pollock,  and  FUis,  for  the  defendant. 

Where  seTeral  are  charged  in  respect  of  a  joint  liabilikj  merely,  withont  any  joint  fund  or 
property,  it  would  seem  Uiat  the  release  would  clearly  make  any  one  a  witness  for  another, 
beeaose,  as  the  persons  joinUy  liable  to  strangers,  are  only  liable  in  eontribution  each  for  his 
own  proportion,  the  only  claim  that  could  be  made  on  the  witness  after  payment  would  be  by 
the  one  paying,  and  that  claim  would  be  barred  by  the  release ;  Uie  others  would  hare  no  claim 
en  him,  nor  would  their  liability  be  increased  by  the  release,  because,  as  the  non-contribution 
of  the  releasee  arises  out  of  Uie  act  of  the  releasor  to  which  they  are  no  parties,  he  cannot 
thereby  increase  the  proportions  due  from  them.  And  this  would  be  so  howcTcr  many  different 
demands  there  might  be,  as  well  as  when  there  is  only  one,  because  each  particular  case  of 
payment  would  only  give  a  claim  to  the  payer  against  each  of  the  others  for  his  proportion. 
Wright  V.  Hunter,  1  East^  20,  S.  C.  5  Ves.  792.  But  in  partnership,  where  a  joint  properly 
and  a  joint  fund  exist,  the  same  reasoning  would  not  decisively  apply,  for  the  defendant,  against 
whom  Uie  verdict  went,  might  have  recourse  to  Uie  joint  fund  to  satisfy  the  debt,  and  so  expose 
the  witness  to  other  demands  from  third  persons,  which,  without  thla  payment,  might  have 
been  satisfied  out  of  the  joint  Aind. 

It  is  not  easy  to  see  how  a  payment  by  one  partner  or  person  jointly  liable  could  cause  any 
overpayment  by  a  third  partner,  as  is  supposed  in  the  argument  in  the  principal  case.  As 
amongst  partners  when  one  becomes  a  bankrupt,  and  one  of  the  remaining  solvent  partners 
pays  the  whole  debt,  it  would  seem  that  at  law  he  can  only  claim  against  the  other  solvent 
partners  their  original  proportion.  Cowell  o.  Edwards,  2  B.  A  P.  268.  Deering  v,  Winohel- 
sea,  ib.  270.  Collins  v.  Prosser,  1  B.  A  C.  682.  Browne  v.  Lee,  6  B.  A  C.  689.  In  equity 
the  rule  of  contribution  seems  different  See  Peter  v.  Rich,  1  Cha.  Ca.  34.  Ex  parte  Watson, 
4  Madd.  477,  S.  C.  1  Buck.  450.  Ex  parte  Smith,  1  Book.  492.  Ex  parte  Hunter,  ib.  652. 
Stone  V.  Yea,  Jacob,  R.  426.  It  would  be  doubtful  what  the  rule  of  oontribotipn  would  ba 
when  in  action  against  three  partners  bankruptcy  is  pleaded  by  one,  and  a  nolle  prosequi  en- 
tered, and  there  is  a  verdict  against  the  other  two,  and  execution  issues,  and  payment  is  made 
by  one. 


REX  V.  GUTCH,  FISHER,  and  ALEXANDER.— p.  433. 

In  an  indictment  for  libel,  the  proprietor  of  a  newspaper  is  prim&  facie  answerable  for  what 
appears  in  it;  but  the  presumption  arising  firom  proprietorship  may  be  rebutted  and  an  «x« 
emption  established. 

This  was  a  criminal  information  iSled  by  the  Attorney- General,  for  a  libel 
published  in  the  Morning  Journal  newspaper. 
The  defendants  were  proyed  to  be  proprietors  of  the  newspaper  in  the  usual 
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manner  by  their  affidsTit  filed  at  the  Stamp  Office ;  and  the  neirspaper  cont«n- 
iag  the  article  charged  as  libellous  waa  read.     No  other  evidenoe  was  offered. 

F,  Pollock  for  the  defendant  Gi&tch^  stated  that  eyen  taking  the  paper  to  be 
libellous,  still  he  was  in  a  condition  to  show  that  Mr.  &ateh  was  perfectly  inno- 
eent  of  any  share  in  the  criminal  publication,  as  he  was  liying  at  the  time  at  a 
country  residence  more  than  a  hundred  miles  from  London,  without  taking  any 
share  whatever  in  the  actual  publication  of  the  newspaper  in  London ;  the  whole 
of  which  was  conducted  by  the  managing  proprietor,  Alexander;  and  that  in  £m^ 
he  was  himself  confined  to  his  house  by  Ulneos  when  the  paper  complained  of 
appeared.     Now  this  being  so,  it  is  impossible  to  infer  a  criminal  participation, 
inasmuch  as  he  could  not  but  be  igncwant  of  the  nature  and  character  of  the 
particular  article.     The  notion  that  the  proprietor  of  a  newspaper  is  necessarily 
responsible  criminally  for  the  act  of  his  partner  or  agent,  is  against  the  universid 
principle  of  criminal  law,  that  a  malicious  intention  is  essential  to  constitute 
guilt  in  the  agent,  whatever  the  act  is ;  even  the  act  of  killing  another  is  merely 
presumptive  evidence  of  murder,  and  may  either  be  mitigated,  or  explained  away 
altogether,  by  the  particular  circumstances,  and  the  intentbn  of  the  party.     The 
mere  employment  of  another  to  conduct  and  publish  a  newspaper  is  lawful ;  it 
may  be  intended  by  the  principal  to  be  conducted  lawfully  and  beneficially  for 
the  public :  and  although  the  proprietor,  by  furnishing  capital,  may  be  said  to 
cause  the  publication  of  a  newspaper,  he  cannot  be  said  '^  knowingly  and  unlaw- 
fully to  cause  to  be  published"  a  libel,  unless  he  knows  its  contents,  and  intends 
that  his  agent  should  publish  that  which  is  libellous.     To  hold  otherwise,  will 
be  to  carry  the  responsibility  of  a  principal  or  partner  &irther  in  criminal  cases 
than  it  is  extended  even  in  civil  cases ;  for  although  a  principal  is  liable  civilly 
for  the  negligent  acts  of  his  servant,  he  is  not  so  for  the  intentional  wrongs  of 
the  agent,  though  he  has  himself  furnished  the  means  or  instrument  of  commits 
ting  the  wrong,  these  means  being  provided  and  intrusted  with  the  servant  for 
a  lawful  purpose.     It  is  therefore  altogether  at  variance  with  the  known  princi- 
ples of  law,  in  every  other  crimin^al  or  civil  case,  to  hold  that  as  against  Mr. 
'jrutch  the  case  established  is  conclusive  of  his  guilt,  even  admitting  it  to  furnish 
any  presumption  at  all.     But  inasmuch  as  some  modem  authorities  appear  to 
have  held  such  proof  to  be  decisive  against  a  defendant,  it  becomes  necessary  to 
examine  those  authorities,  and  to  see  how  far  they  are  binding  as  such,  contrary 
as  they  are  to  reason  and  justice.     It  must  be  aamitted  to  have  been  ruled  in 
Rex  V.  Walter,  3  Esp.  21,  that  the  proprietor  of  a  newspaper  is  criminally 
answerable  for  the  publication  of  a  libel  by  his  servants,  though  he  himself  has 
nothing  to  do  with  the  publication,  and  the  same  doctrine  was  acted  on  in  R.  v, 
Guthell;(a)  and  in  R.  v.  Almon,  5  Burr.  2686,  it  was  held  that  the  publication 
by  the  servant  was  primH  facie  evidence  against  the  master ;  but  Lord  Mansfield 
expressly  says  that  it  may  be  answered  by  contrary  evidence,  showing  '^  that  he 
was  not  privy  nor  assenting  to  it,  nor  encouraging  it."     And  in  Hawkins  P.  G. 
lib.  1,  c.  73,  s.  10,  similar  doctrine  is  laid  down  with  ''as  it  is  said,"  and  autho- 
rities to  the  contrary  cited.     But  it  is  remarkable  that  these  modem  authorities 
are  not  only  unsupported  by  the  more  ancient,  but  are  at  variance  with  the  bet- 
ter and  more  just  principle  as  laid  down  in  the  older  cases.     The  first  case  in 
which  the  doctrine  contended  against  was  laid  down,  and  on  which  the  others 
must  rest  as  their  foundation,  is  Rex  v,  Dodd,  2  O.  2,  2  Sess.  Gas.  33.     This 
was  certainly  the  dictum  of  the  court  in  granting  a  criminal  information.     But 
in  R.  V.  Nutt,  when  the  jury  refused  to  find  any  but  a  special  verdict  on  similar 
facts,  the  Attorney  General  did  not  dare  to  accept  it,  and  a  juror  was  withdrawn. 
1  Bamardiston,  306,  Fitzgibbon,  47.     But  the  trae  doctrine  and  principle  of 
criminal  responsibility  is  fully  expounded  in  Lamb's  case,  9  Go.  59,   SL   0. 
Moore,  813,  where  it  was  resolved  'Hhat  every  one  who  shall  be  convicted  in 
the  said  case,  either  ought  to  be  a  contriver  of  the  libel,  or  a  procurer  of  tha 
contriving  of  it;  or  a  malicious  publisher  of  it,  knowing  it  to  he  a  libel;  for  if 

(a)  8m  BnkiiM's  SpoaolMS,  voL  5. 
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one  reads  a  libel,  that  is  no  publication  of  it;  or  if  he  hears  it,  it  is  no  pnblica- 
tion  of  it,  for  before  he  reads  or  hears  it  he  cannot  know  it  to  be  a  libel ;  or  if 
he  hears  or  reads  it  and  hiaghs  at  it  it  is  no  publication  of  it ;  but  if  after  he 
has  read  or  heard  it,  he  repeats  it  or  any  part  of  it  in  the  hearing  of  others,  or 
alter  that  he  knows  it  to  be  a  libel|  he  reads  it  to  others,  that  is  an  unlawful 
publioation  of  it ;  or  if  he  writes  a  copy  of  it  and  does  not  publish  it  to  others, 
it  is  no  publioation  of  the  libel ;  for  every  one  who  shall  be  convicted  ought  to 
be  a  contriver,  procurer,  or  publisher  of  it,  knovying  it  to  he  a  lihd" 

When  therefore  the  reason  and  principle  are  one  way,  and  are  supported  by 
the  ancient  authorities,  though  not  by  certain  modem  cases,  the  jury  should 
have  the  sanction  of  the  court  in  following  and  acting  on  the  ordinary  principles 
of  justice  and  good  sense,  and  it  is  therefore  unneoessary  to  Mr.  Gutch's  defence 
to  discuss  the  particular  merits  of  the  paper  in  question,  as  to  its  libellous  or 
innocent  character. 

F,  PoUock  called  one  witness,  a  servant  in  Gutch's  house,  who  stated  that  at 
the  time  of  the  publioation,  Gutoh  was  living  in  Worcester  in  an  ill  state  of 
health,  and  was  not  interfering  with  the  conduct  of  the  paper  at  all,  as  far  as 
she  knew ;  and  that  he  was  at  the  same  time  editor  of  a  ]3ristol  paper. 

Lord  Tentxrdsn,  0.  J.,  in  summing  up  said;  On  the  part  of  Mr.  Gutch  it  is 
contended  that  a  proprietor  of  a  newspaper  who  is  not  shown  to  take,  or  who 
oan  show  that  he  took  no  part  in  the  publication  of  the  newspaper,  and  of  the 
libel  in  question,  is  not  criminally  responsible.  Now  whether  it  is  so  shown  in 
this  case  is  a  fiict  for  you  to  consider,  out  I  am  bound  to  state  the  law  as  I  have 
received  it  from  my  predecessors.  I  cannot  propose  to  you  a  different  rule  from 
what  I  find  adopted  by  those  who  have  filled  my  situation  before  me.  Now  it 
is  conceded  that  it  has  been  held  in  several  cases  that  a  proprietor  so  situated  is 
criminally  answerable.  But  it  is  said  that  this  is  a  different  principle  from  that 
which  prevails  in  all  other  criminal  cases ;  but  this  does  not  appear  to  me  to 
be  so,  the  rule  seems  to  me  to  be  conlbrmable  {o  principle,  and  to  common  sense; 
surely  a  person  wUo  derives  profit  from,  and  who  furnishes  means  for  carrying 
on  the  concern,  and  intrusts  the  conduct  of  the  publioation  to  one  whom  he 
selects,  and  in  whom  he  confides,  may  be  said  to  cause  to  be  published  what 
actually  appears,  and  ought  to  be  answerable,  although  you  cannot  show  that  he 
was  individually  concerned  in  the  particular  publication.  It  would  be  exceed- 
ingly dangerous  to  hold  otherwise,  for  then  an  irresponsible  person  might  be 
put  forwara,  and  the  person  really  producing  the  publioation  and  without  whom 
it  could  not  be  published,  might  remain  behind  and  escape  altogether. 

The  jury  found  all  the  defendants  guilty. 

Scarletty  A.  G ,  Sugden^  S.  G.,  Gumey,  BrougJiam,  Aldenon,  and  WigJUman, 
for  the  prosecution. 

F,  PoUock  and  EUl  for  Gutch. 

Barttow  for  fisher. 

Alexander  in  person. 

In  R.  V.  the  same  defendants  on  another  exofficio  information,  which  was  tried 
on  the  following  day, 

Ix>rd  Tenterden,  0.  J.,  in  summing  up  said,  I  tell  you  to-day,  as  I  thought 
myself  bound  to  tell  the  jury  yesterday,  that  the  proprietor  of  a  newspaper  is 
criminally  answerable  for  what  appears  in  it ;  I  do  not  mean  to  say,  nor  ever  diet 
mean  to  say,  that  some  possible  case  may  not  occur  in  which  he  would  be  ex- 
empt, but  generally  speaking  he  is  answerable. 

The  defendant  Gutch  was  brought  up  for  judgment  in  Hilary  Term  followingi 
and  discharged  on  his  own  recognisances. 

Vol  XXn.— 71 
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BEX  V.  MASSDEN,  ALEXANDER,  and  ISAAOSON.-r^.  <«$9. 


Wh«n  the  Attomey-Oenei*!  or  Eing's  counsel  mppean  offidally  te  ffueli  to  eonduist  a  proeecv- 
tion  on  an  indiotment  for  miBdemeaaor,  he  ib  entitled  to  replj  though  the  defendant  caUb  no 
witneBses. 


W*'.'  .M 


JOHNSON  and  Anodier  v.  IjOSD  aad  OtheiB.-^.  444. 

In  an  action  againit  exoise  offieere  for  a  Misure,  tiie  notiee  of  aetion  mast  be  pranred  in  the-fint 
initanoe  before  any  other  evidenee  ii  giren.  The  plaintiflfn  elept  at  dUTereat  houaear  away 
from  their  plaees  of  boainees,  bat  a  Benrant  slept  on  the  premisoB  of  the  latter.  Semb.  that 
the  plaoe  of  boBiness  may  properly- be  deecribed  in  the  declaration  as  a  dwelling-honee  of  the 
plaintiffs.  Qusre,  whether  the  notiee  of  action  properly  deseribeB  the  plaintiffH  as  of  the 
plaee  of  bashieBBy  the  statute  reqniiing  Itto  state  their  plaee  of  abode. 


•^^« 


WALLACE  and  Others  v.  SMALL  and  Other9.-~p.  446. 

An  oifor  of  a  speeifio  Bum  by  way  of  eomppomiBe  is  admiHsihle  in  erideope^jnd^BB  i^oconieeiiied 

with  a  eantion  that  the  offer  is  oonfidentiaL 

Assumpsit  on  a  oharter*party. 

There  was  some  difficulty  in  fixing  the  defendaiit  with  the  eoatcaot.  It  ap- 
peared, howerer,  that  after  the  aotion  was  brought,  an  offer  of  a  specific  snm  had 
Deen  made;  and  evidence  was  given  on  the  part  of  the  pkintifis,  that  a  fnend 
of  theirs  in  oonseqnence  went  to  the  defendants  and  advised  them  to  increase 
their  offer,  and  that  the  defendants  refosed  to  do  so,  saying  ''We  shall  lose 
enough  by  the  charter-party  as  it  is.''  The  witness  stated  that  nothing  was  said 
about  this  communication  being  without  prejudice. 

The  Auomey^GeMral  for  ihe  defendants,  said  that  the  evidence  was  inadmis- 
mble.  From  the  very  nature  of  the  transaction  it  appears  to  have  be^i  a  nego- 
tiation for  a  compromise;  and  if  so,  it  must  be  understood  tobe  without  prejudioei 
although  nothing  is  said  on  that  subject  at  the  time;  nor  does  it,  even  if 
admitted,  amount  to  any  proof  of  liability. 

Lord  TsNTBRDiN,  C.  «r.,  however,  admitted  it,  aad  said  he  thought  it  good 
prim&  facie  evidence  of  liability.  It  is  not  said  to  be  without  prejudice,  and  an 
offer  to  compromise  may  be  very  well  made,  without  any  restriction  as  to  confi- 
dence. Yerdiot  for  the  plaintiffs. 

WUliams  and  Bradrick  for  the  plaintiffs. 

ScarUUj  A.  G.,  and  Aldergon,  for  the  defendants. 

Similar  eyidence  was  admitted  in  a  ease  of  Watts  v.  Lawson,  tried  before  Lord  Tenterden, 
G.  J;  Jan.  14th,  1830.  This  was  an  aotion  upon  the  case  for  libel ;  and  the  plaintiff  was  aUowed 
to  show,  in  aggravation  of  damages,  that  his  attorney  met  the  attorney  for  the  defendant  (the 
editor  of  the  Times  newspaper)  shortly  after  the  pablieation  of  the  Ubelp  and  immediately  after 
giving  notice  of  action ;  that  they  met  for  the  purpose  of  ac^nsting  the  terms  of  an  artiele 
proposed  to  be  inserted  in  the  paper ;  that  thejP  agreed  upon  such  an  artiele,  and  that  npon  its 
insertion,  the  aotion  shonld  be  abandoned;  and  that  finally  the  artiele  was  never  inserted. 

Verdict  for  the  plainti£ 

J)muium,  Aldenony  and  Tomlinton,  for  the  plaintiff. 

SwarUtt,  A.  G.,  Brougham,  and  PlaU,  for  the  defendants. 

Nicholson  «.  Smithy  8  Stark.  K.  P.  0. 128. 


461J 


1  Moody  &  Malkik.  563 


HILL  and  Another,  Aimgnees  of  MUKDOOH,  v.  HAERIS.— p.  448. 

A  debt  for  money  let  on  mort|p»ge,  conditioned  for  pAyment  after  six  monthi*  notioe,  racb  notice 
BOt  to  expire  before  a  oertain  daj,  if  a  good  petitioning  ereditoi'i  debi  to  rapport  a  oommia- 
skui  raed  out  before  that  daj. 


TATLOR  and  AnoUier  v.  TRUEMAN  and  Others.-^.  468. 

Bait  India  Company's  warrants  are  not  negotiable  instniments  within  the  6  G.  4,  c.  94»  s.  S, 
as  they  pass  by  delirery  and  not  by  endorsement  Where  defendants,  reoeiTing  a  pledge 
firom  a  fiustor  for  an  anteoedent  debt>  sell  it,  they  eannot  under  6  Q.  4,  o.  (M»  s.  3,  hold  the 
proceeds  against  the  real  owner,  but  are  liable  to  him  in  trorer :  bat  in  estimating  the  da- 
they  are  entitled  to  credit  for  the  balance,  if  any,  due  from  the  owner  to  the  £Mtor. 


srcrmos  in  and  after  hiohaelmas  term,  in  o.  p. 

10  Gw).  IV.— 1829. 


SMITH,  Aflflignoe  of  BULLOCK,  a  Banknipt,  v.  MOON  and  Others. 

p.  458. 

If  a  trader  in  his  own  honse  hears  himself  denied  to  a  creditor,  and  does  not  come  forward, 
this,  if  done  with  intent  to  delay  creditors,  is  an  aet  of  bankmptoy,  thoogh  he  has  given  no 
direetioos  to  be  denied. 


\ 

FINDEN  V.  WESTLAKE,  Gent.  One,  &o.-^.  461. 


In  an  action  on  a  libel  for  publishing  a  hand-bill  offering  a  reward  for  the  reoorery  of  certain 
bills  of  exchange,  and  stating  that  A.  B.  is  snspected  of  baring  embeisled  them,  it  is  a  goo4 
defence  on  the  general  Issue,  that  the  handbill  was  published  solely  with  a  view  to  the  pro- 
tection of  persons  liable  on  the  bills,  or  to  the  conviction  of  the  offender. 

BTidence  is  admissible  in  mob  a  oase^  that  the  party  pablisbing  the  hand-bill  followed  it  np  by 
preferring  a  charge  of  the  same  nature  against  A.  B.,  before  a  magistrate. 

Oasb  for  malioiouB  proseoation  and  libel.    Plea,  the  general  issne. 

The  libel  was  a  hand-bill  published  bj  the  defendant,  offering  a  reward  fbr 
certain  bills  of  exchange  lost  from  his  possession,  which  were  described  in  the 
hand-bill,  <^and  which  Mr.  Westkke  believes  to  have  been  embezzled  by  hig 
derk."    The  plaintiff  was  the  clerk  to  whom  the  hand-bill  referred. 

There  was  no  plea  of  justification;  but  the  plaintiff  contended  that  the 
hand-bill  farnished  no  ground  for  an  action,  being  published  bon&  fide,  not  for 
the  purpose  of  injuring  the  plaintiff,  but  of  protecting  the  defendant,  who  was 
himself  liable  on  the  bills,  from  the  consequences  of  their  negotiation ;  of  pre- 
venting other  persons  from  ignorantlj  taking  them;  and  perhaps  also  of  brmg- 
ing  to  justice  the  guilty  party,  whether  he  miffht  prove  to  De  the  nlaintiff  or  any 
one  else.  No  objection  was  mAde  to  the  admissibility  of  this  defence  on  the 
general  issue ;  and  in  summing  up  to  the  jury,  Tindal,  C.  J.,  said,  ''The  gene- 
ral  rule  is  that,  in  actions  for  libel,  nothinfl;  short  of  the  actual  truth  of  the 
statement  is  an  answer  to  the  charge :  but  &ere  are  privileged  cases,  in  Trhich 
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the  pablication  proceeds  from  a  proper  motiyey  and  the  party  acting  on  hia  bdief, 
and  acting  honestly,  is  protejcted.  That  may  be  the  case  with  8a<£  a  pablicaito 
as  the  present.  If  you  think  it  was  made  in  the  opinion  that  it  was  neceanry 
either  for  the  purposes  of  justioe  with  a  yiew  to  the  discoyery  and  oonyictaon  of 
the  offender,  or  for  the  protection  of  the  defendant  himself  against  the  lialnlity 
to  which  he  might  be  exposed  on  the  bUls,  and  that  these,  or  either  of  these, 
were  the  defendant's  only  inducements  to  the  publication,  you  may  giye  him  a 
yerdiot  on  the  counts  for  the  libel.  It  does  not  seem  to  me  howeyer  that  the 
libel  will  bear  that  construction :  the  introduction  of  any  mention  of  the  plain- 
tiff could  not  be  necessary  for  the  protection  of  the  defendant,  or  for  the  iiiform- 
ation  which  he  might  wish  to  sdye  to  bill-brokers  or  any  other  paeons  to  wb<Hn 
the  bills  might  be  passed,  for  the  description  of  the  bills  was  all  the  informatian 
wanted  for  mis  object :  and  it  could  not  be  necessary  for  the  purposes  of  jusdee, 
for  the  plaintiff  was  the  party  whom  the  defendant  suspected,  so  that  he  did  not 
require  information  as  to  the  supposed  criminal ;  nor  had  the  plaintiff  absented 
himself,  so  as  to  render  it  necessary  to  mention  him  with  a  yiew  to  his  appre- 
hension. Verdict  for  the  plaintiff,  damages  200/.(a) 

A  question  had  preyiously  arisen  on  the  eyidence  admissible  on  the  part  of 
the  defendant,  who  had  claimed  to  proye  that  a  few  days  after  the  pnbUcatiflii 
of  the  hand-bill  he  had  actually  preferred  a  charge  against  the  plaintiff  at  a 
police-ofBoe,  of  the  embezzlement  of  the  bills  mentioned  in  the  plaoard.  He 
tendered  this  eyidence  to  show  that  the  hand-bill  contained  only  a  statement  of 
what  he  belieyed,  as  he  had  acted  upon  the  opinion  which  he  expressed  in  it; 
and  he  accordingly  asked  a  witness  what  statements  he  had  made  on  that  occa- 
sion before  the  magistrate,  in  the  presence  of  the  plaintiff.  This  was  a  distinct 
charge  from  that  complained  of  as  a  malicious  prosecution  in  the  first  counts 
of  the  declaration. 

Wtlde,  Serjt.,  for  the  plaintiff,  objected  to  the  receipt  of  the  eyidence.  Hie 
fact  that  the  defendant  made  a  charge  of  the  embezuement  of  the  notes  may 
perhaps  be  eyidence  on  the  ground  suggested ;  but  at  all  eyents,  the  particulars 
of  it  cannot  be  proycd.  A  party  against  whom  such  a  charge  is  made  before  a 
magistrate,  is  not  sufficiently  uncontrolled  at  the  time  to  render  a  statement 
made  in  his  presence  eyidence  against  him ;  for  such  eyidence  can  only  be  giyen 
aeainst  him  on  the  ground  that  his  silence  or  conduct  amounts  to  an  adnuBsi<» 
of  the  facts. stated. 

This  was  recently  so  held  in  a  case  at  Woroester,(ft)  and  is  a  necessary  cona^ 
quence  of  the  principles  on  which  such  eyidence  is  eyer  admissible. 

TiNDAL,  0.  J.  If  the  fact  of  the  defendant's  haying  made  such  a  chaige  ii 
iKimissible  at  all,  it  can  only  be  proyed  by  showing  what  was  the  charge  which 
he  made.  The  question  in  this  case  will  be  what  was  the  animus  of  the  publi- 
cation :  and  this  eyidence  is  tendered  on  the  ground  that  it  will  show  that  the 
defendant,  in  publishing  this  placard,  acted  bon&  fide,  for  that  he  did  afterwards 
prefer  a  charse  of  the  nature  contained  in  it.  Whether  the  charge  preferred 
will  support  this  inference  must  depend  on  the  particular  nature  of  it:  we  must 
therefore  hear  its  particulars  to  know  how  far  it  corresponds  with  the  imputadon 
in  the  hand-bill.  It  is  for  this  purpose,  and  for  this  purpose  only,  that  I  receive 
it ;  not  as  eyidence  of  the  fiicts  contained  in  the  charge,  for  which  purpose  it 
was  tendered  in  Melan  v.  Andrews.  The  defence  here  is,  not  that  the  diazgo 
was  true,  but  that  the  defendant  acted  bon&  fide  in  makins  it.  For  this  pur- 
pose I  thipk  the  eyidence  admissible.  I  will  make  a  note  of  the  objectioD:  bol 
you  will  distinctly  understand  to  what  extent  I  admit  the  eyidence. 

WUde,  Sent.,  and  Tomlinrnm^  for  the  plaintiff. 

Andrews,  Serjt.,  and  FoUetty  for  the  defendant. 


I: 


a)  Stoeklejr «.  Clemanty  4  Bing.  IftX. 
h)  Melan  v.  Andrews,  rap.  540. 
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EVANS  V.  WHYLE.— p.  468. 

In  an  action  on  a  gnarantM  for  the  price  of  gold  to  be  inpplied  to  a  working  goldsmith  in  the 
eoane  of  his  business,  where  the  goldsmith  had  been  in  the  habit  of  endorsing  bills  of  ex- 
change to  the  plaintiff,  and  obtaining  from  him  their  amount,  partly  in  gold  at  the  nsual  credit 
price,  and  pertly  in  money  deducting  the  usual  discount :  Held,  that  it  was  a  question  for  the 
jury,  whether  these  transactions  were  in  substance  a  sale  of  the  gold,  or  whether  that  wm 
only  eolonrable  and  the  real  transaction  a  mere  disoonnt  of  the  bills. 

Assumpsit.  The  action  was  brought  on  a  guarantee  for  the  price  of  gold,  to 
the  extent  of  50^.,  to  be  supplied  to  E.  Evans,  a  working  goldsmith,  in  the 
course  of  his  business.  The  present  was  a  new  trial :  the  proceedings  in  court 
after  the  former  trial  are  stated  in  5  Bing.  485. 

On  the  present  trial  it  appeared  that  some  gold  and  silver  had  beeiji  supplied 
to  E.  Evans  by  the  plaintiff  on  regular  delivery  orders.  The  whole  amount  of 
the  gold  so  supplied  exceeded  50/. ;  but  it  appeared  that  while  the  amount  was 
below  50/.  the  plaintiff  had  refused  to  supply  any  more,  unless  Evans  could  pro- 
cure further  security ;  and  that  he  had  accordingly  procured  another  guarantee 
from  one  Armstrong,  and  then  the  remainder  of  those  orders  were  executed. 
.After  this,  the  plaintiff  refused  to  supply  goods  on  delivery  orders  to  the  full 
amount  of  the  two  guarantees ;  and  the  whole  amount  of  the  goods  supplied  on 
delivery  orders  had  been  paid,  partly  by  Armstrong  on  his  guarantee,  and  partly 
by  a  payment  into  Court  of  4/.  in  the  present  action. 

Besides  these  dealings,  E.  Evans  was  in  the  habit  of  bringing  bills  of  exchange 
to  the  plaintiff,  and  obtaining  gold  on  them.  To  these  transactions  the  plaintiff 
fixed  no  limit  of  amount.  The  course  of  dealing  was  this.  On  all  sales  of  gold^ 
the  ready  money  price  is  ascertained,  and  ashillmg  a  month  is  added  per  ounce, 
if  credit  is  given.  On  some  occasions  the  bills  brought  by  the  defendant  exactly 
corresponded  with  the  amount  of  gold  purchased :  for  instance,  in  one  case  the 
ready  money  price  of  gold  was  41.  7$,  per  ounce,  and  three  ounces  of  gold  were 
paid  for  by  a  bill  for  13/.  10<.,  at  three  months;  13/.  10s.  being  the  price  of 
three  ounces  at  three  months'  credit.  In  other  cases  the  amount  of  the  bill 
exceeded  that  of  the  gold  furnished :  in  those  cases  the  gold  was  furnished  at 
the  credit  price,  taking  the  length  of  time  that  the  bills  had  to  run  as  the  time 
of  credit,  and  the  difference  was  paid  in  cash,  deducting  the  usual  rate  of  dis- 
count on  that  amount.  For  instance,  on  the  6th  of  November,  E.  Evans  brought 
a  bill  for  26/.,  payable  at  three  months :  for  this  he  received  three  ounces  of 
gold  at  13/.  10s.,  the  ready-money  price  beine  4/.  7$.  an  ounce,  and  for  the 
remaining  12/.  10s.  he  received  12/.  7s.  in  cash,  the  three  shillings  being  deducted 
as  discount  at  five  per  cent,  on  12/.  for  a  quarter  of  s  year.  In  the  instances 
proved,  E.  Evans  endorsed  the  bills  to  the  plaintiff.  The  proportions  of  gold 
and  money  had  for  the  bills  varied ;  but  E.  Evans  said  he  was  never  allowed  to 
have  more  than  half  in  money.  At  the  time  of  E.  Evans's  insolvency,  the 
whole  balance  due  to  the  plaintiff  was  204/. 

On  this  state  of  facts,  it  was  contended  on  the  part  of  the  defendant,  that  he 
was  .not  liable  on  his  guarantee ;  for  that  the  goods,  except  those  furnished  on 
the  delivery  orders,  were  furnished  without  reference  to  the  guarantee,  and  not 
in  the  course  of  trade  contemplated  by  it :  that  the  transactions  were  in  sub- 
stance the  discounting  of  bills  brought  by  E.  Evans,  in  which  he  was  obliged  to 
take  gold  in  part  payment  of  their  amount,  not  bon&  fide  purchases  of  gold  for 
the  purposes  of  his  trade. 

For  the  plaintiff  it  was  said,  that  as  far  as  the  gold  went  the  sales  were  regular^ 
and  not  the  less  so  because  there  were  mixed  with  them  transactions  in  thu 
nature  of  discount.  Certainly,  if  the  whole  transactions  were  in  substance  dis- 
counts only,  the  defendant  would  not  be  liable  on  this  guarantee ;  but  that  is 
not  the  case :  the  goods  are  sold  on  the  usual  terms  of  credit,  the  price  being 
increased  according  to  the  length  of  credit  in  the  usual  way,  which  exceeds  the 
rate  of  discount :  Uiey  are  therefore  good  sales  as  far  as  the  amount  of  the  gold 
goes  J  and  it  is  only  to  this  extent  that  the  plaintiff  seeks  to  charge  the  defenfint. 

SB 
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TiKDAL,  G.  J.,  in  summing  np  to  the  jury  said.  The  defendaat  is  liaUe  for 

Id  supplied  to  E.  Evans  on  sale  in  the  oourse  of  his  trade,  and  for  no  other. 

he  ffooda  supplied  on  deliyery  orders  are  paid  for  by  Armstrong  and  bj  the  4J. 
paid  mto  oourt :  the  only  question  is  as  to  the  rest ;  and  it  is  a  question  of  &et 
for  yon,  Whether  the  delivery  of  the  gold  on  these  bills  was  indeed  a  sale  of  the 
gola,  or  only  a  mode  of  payment  on  the  discount  of  the  bOls.  One  circum- 
stanoe  much  relied  on  to  show  the  latter,  when  the  case  was  discussed  in  the 
Common  Pleas,  was  that  E.  Evans  did  not  endorse  the  bills ;  but  that  appean 
in  the  instances  shown  to  us  to  have  been  a  mistake.  The  question  is  for  pu : 
if  you  think  the  transactions  to  have  been  in  substance  sales,  your  verdict  must 
be  for  the  plaintiff.  Verdict  for  the  plaintiff,  damages  46^. 

Toddy,  Seijt.,  and  Comyn,  for  the  plaintiff. 

Jones  J  Seijti  and  Paifntj  for  the  defendant 


TULL  V.  PARLETT.— p.  472. 

Where  a  deed  purported  to  be  made  "in  eonsidentUoii  of  etteem  for  A.  T.,  and  for  diren  o&er 
good  eonsideratioos/'  eyidenoe  if  admiaeibie  that  it  was  made  in  consideration  of  an  intended 
marriage  with  A.  T.  And  it  ij  admiaaible  OTidenoe  of  thie  fact,  that  the  settlor  (the  fetore 
hasband)  instructed  his  solicitor  to  prepare  the  deed  as  a  marriage-sottlemenL-  And  that 
after  the  deed  was  execnted,  and  before  the  marriage,  he  spoke  of  it  as  sneh. 

Assumpsit  by  the  vendor  against  the  vendee  of  real  property. 

The  defendant  refused  to  complete  his  purchase  on  the  ground  that  the  plaio- 
tiff  could  not  make  a  good  title. 

The  plaintiff  took  the  estate  under  a  deed,  whereby  the  conveying  party,  'Mn 
consideration  of  his  esteem  for  A.  Tull  (the  daughter  of  the  plaintiff),  and  for 
divers  other  good  considerations,"  conveyed  the  estate  to  the  plaintiff  in  troat 
for  her  daughter,  independently  of  any  husband,  Ac.  One  objection  relied  oa 
was  that  this  appeared  to  be  a  conveyance  without  consideration,  and  so  gave  no 
title  in  equity. 

Jones,  Serjt.,  for  the  plaintiff,  proposed  to  show  that  the  deed  was  made  as  i 
settlement  on  A.  Tull,  in  consideration  of  an  intended  marriage  between  her 
and  the  conveying  party,  which  took  place  two  or  three  months  afterwards :  and 
he  tendered  as  evidence  of  this  the  declarations  of  the  conveying  party,  made 
after  the  deed  was  executed  and  before  the  marriage  took  place,  that  he  conveyed 
this  property  as  a  settlement,  on  his  intended  wife ;  and  also  the  ihstmctioni 
given  by  him  to  his  solicitor,  desiring  him  to  jnrepare  the  deed  as  a  marriage- 
settlement. 

i^.  Kdly  for  the  defendant  objected  to  the  evidence.  Parol  testimony  is  inad- 
missible to  vary  a  deed :  and  this  evidence,  at  all  events,  cannot  be  reodved,for 
it  does  not  accompany  the  transaction. 

TiNDAL,  0.  J.  I  think  I  oueht  to  receive  the  evidence.  The  consideration 
suggested  is  not  inconsistent  with  the  deed,  which  refers  to  ''  other  good  ccwsi- 
derations"  besides  that  expressed :  and  if  evidence  of  such  a  consideration  is 
receivable,  I  do  not  see  what  circumstances  could  be  shown  that  would  more 
directly  tend  to  prove  it.  Yerdict  for  the  defendant. 

JoneSy  Seijt.,  and  Thesiger,  for  the  plaintiff. 

F.  KeUy  for  the  defendimt. 

See  snp.  528,  Fellows  «.  VTilliamson,  and  HS,  Yaeher  v.  Coeki. 
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order  to  discredit  a  witneis  by  proof  of  a  oontradictoiy  b««>.  It  Is  not  enougli  to  ask  hiiii 

SnersUy  whether  he  hm  erer  made  Bueh  a  statement,  bat  partowUan  must  be  speeifled  ta 

Assumpsit  for  not  aooounting  and  for  money  had  and  received. 

The  plaintiff's  case  was  proved  hy  one  witness^  her  son^  who  on  oross-ezamina* 
tion  denied  that  he  had  ever  said  he  was  in  partnership  with  the  defendant. 
The  case  for  the  defendant  was,  that  he  was  aocoontahle  to  the  witness  only,  as 
A  partner,  and  not  to  the  plaintiff.  , 

WildCf  Serjt,  for  the  defendant  proposed  to  ask  a  witness,  whether  on  a  parti- 
cular occasion  the  plaintiff's  witness  had  told  him  that  he  was  in  partnership 
with  the  defendant. 

This  was  objected  to  on  the  part  of  the  plaintiff,  on  the  gronnd  that  her  wit- 
ness had  not  been  questioned  as  to  the  particular  person  or  conversation  with 
respect  to  which  it  was  proposed  to  contradict  him. 

TiNBAii,  C.  J.  As  far  as  the  contradiction  of  the  witness  of  the  plaintiff 
is  concerned,  I  am  clearly  of  opinion  that  the  conversation  proposed  is  not 
admissible  in  evidence.  I  understood  the  rule  to  be,  that  before  you  can  con- 
tradict a  witness  by  showing  he  has  at  some  other  time  said  something  incon- 
sistent with  his  present  evidence,  you  must  ask  him  as  to  the  time,  place,  and 
person  involved  in  the  supposed  contradiction.  It  is  not  enough  to  adc  him  the 
general  question,  whether  he  has  ever  said  so  and  so,  because  it  may  frequently 
nappen  that,  i^n  the  general  Question,  he  may  not  remember  having  so  said ; 
'whereas,  when  his  attention  is  challenged  to  particular  circumstances  and  occa- 
sions, he  may  recollect  and  explain  what  he  has  formerly  said.  I  think,  as  far 
as  my  memory  serves,  the  rule  was  so  laid  down  to  this  extent  in  the  Queen's 
case.  I  will  allow  the  plaintiff's  witness  to  be  recalled  and  asked  the  particular 
question.  Verdict  for  the  plaintiff. 

Andrews,  Seijt.,  and  JSRitchtnMn  for  the  plaintiff. 

Wilde,  Serjt.,  and  Erie  for  the  defendant*. 

See  1  Phill.  Br.  292,  6th  edition;  and  The  Qneen's  Case,  2  Brod.  A  Bingfa^  29f.  That 
decision  established  the  prineiple,  that  it  was  necessary  to  remind  the  witness  of  the  oonTorsa- 
tion,  but  it  does  not  appear  Arom  the  report  to  hare  laid  down  any  rule  as  to  the  manner  or 
degree  in  whieh  it  onght  to  be  saggested  to  him;  and  the  question  there  pat  to  the  Jndge» 
assamed  that  the  witness  had  net  been  at  all  interrogated  with  respect  to  the  declaration  sup- 
posed to  have  been  made  by  him.  The  general  practice  howoTer  since  that  decision  has  beea 
in  conformity  with  the  role  adopted  in  the  principal  case. 


aRANQEK  t..  DENT.— p.  475. 

ProTiso  in  a  charter-parl^,  that  if  a  ship  do  not  arrive  at  her  port  of  loading  on  or  before,  Ao., 
ftnUu  prtvenUd  by  atrem  of  we€Uher  or  otker  umavoidable  impediment,  the  freighter  should  not 
be  obliged  to  ship  a  cargo :  Held,  that  if  ordinary  diligence  were  used  in  the  voyage  to  reach 
the  port  of  loading,  the  owners  are  within  the  exception  of  the  provlBo,  though  the  ship  ia 
delayed  till  after  the  stipulated  time  by  causes  whioh  extraordinary  exertion  might  hare 
eounteracted. 

CovEKANT.  The  declaration  stated  that  by  a  charter-party  of  affireightment 
dated  the  22d  of  March,  1827,  it  was  witnessed  that  the  plaintiff  had  granted 
and  let  to  freight  to  the  defendant  the  ship  Alacrity,  then  lying  in  the  London 
docks,  bound  on  a  voyage  to  Sydney  in  New  South  Wales,  upon  the  terms  stated 
in  the  declaration,  among  which  were  the  following :  the  plaintiff  covenanted 
that  the.  ship  should  depart  on  or  before  the  25th  day  of  April  then  next,  and 
proceed  directly,  wind  and  weather  pennitting,  to  Sydney  in  New  South  WaleSj 
where  having  discharged  the  cargo  that  should  have  been  shipped  on  board  of 
her  in  the  port  of  London,  the  master  should  proceed  with  the  vessel  to  such 
port  or  ports,  place  or  places,  on  the  coast  of  Malabar^  south  of  Bombay,  in  the 
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pOBseflsioii  of  the  English  East  India  Company^  as  shonld  be  directed  hj  the 
freighter^  and  being  arriyed  at  such  port,  Ihe  plaintiff  shoold  at  his  own  costs 
make  the  ship  tight,  &c.,  and  take  on  boaid  from  the  said  defendant  a  cargo  of 
pepper  or  other  kwful  goods,  and  proceed  to  the  port  of  London.  The  dedar*- 
tion  then  stated  a  covenant  by  the  defendant  to  ship  a  cargo  of  800  tons  of 
pepper,  &/o,,  and  to  pay  freight  for  the  same.  It  then  ayerred  that  the  ship 
Buled  from  London  and  proceeded  to  Sydney  in  New  South  Wales,  where  having 
discharged  the  c^go  which  had  been  shipped  in  London,  the  master  proceeded 
with  the  vessel  to  Tilicherry,  being  a  port  on  the  coast  of  Malabar,  to  which  Uie 
master  had  been  directed  by  the  freighter,  and  the  plaintiff  caused  the  vessel  at 
his  own  costs  to  be  made  tight,  &c.,  and  gave  notice  to  the  defendant;  thededft- 
ration  concluded  with  stating  a  breach  of  the  covenant  to  ship  a  cargo. 

The  defendant  in  his  plea  set  out  the  charter-party  upon  oyeVf  which  contained 
%provi$o  in  these  words,  ''provided  always,  and  it  is  expressly  agreed  by  and 
between  the  parties  to  these  presents,  and  it  is  their  true  intent  and  meanings 
that  in  case  the  said  vessel  shall  not  be  arrived  at  the  first  intended  port  of 
loading  on  the  coast  of  Malabar  and  be  ready  to  load  the  said  cargo  on  or  before 
the  28th  day  of  November,  1827  (unless  she  shall  have  been  prevented  by  stresi 
of  weather  or  other  unavoidable  impediment),  then  and  in  such  case  it  shall  be 
at  the  option  of  the  correspondents,  factors  or  agents  of  the  said  freighter  either 
to  load  or  not  to  load  the  said  vessel  with  the  said  cargo  for  London. '  The  plea 
then  stated  that  the  said  vessel,  although  not  prevented  by  stress  of  weather  or 
other  unavoidable  impediment,  had  not  arrived  at  the  first  intended  port  of 
loading  on  the  coast  of  Malabar,  and  was  not  ready  to  load  the  said  cargo  in  the 
said  charter-party  in  that  behalf  mentioned,  on  or  before  the  said  28th  day  of 
November,  1827,  but  on  the  contrary  thereof,  arrived  at  such  first  intended  port 
of  loading  long  aiter  the  said  28th  day  of  November,  to  wit,  on  the  20th  of  Jan- 
uary, 1828,  and  not  before ;  and  that  Uie  defendant's  correspondents  had  exer- 
cised their  option  not  to  load  the  carso,  &c. 

The  replication  stated  that  the  said  vessel  was  prevented  by  stress  of  weather 
and  other  unavoidable  impediments  frt>m  arriving  at  the  said  first  intended  port 
of  loading  on  the  coast  of  Makbar,  on  or  before  the  28th  day  of  November,  1827  ; 
on  which  issue  was  joined. 

At  the  trial,  the  following  facts  were  proved  or  admitted.  The  Alacrity  lefb 
the  London  Docks  on  the  22d  of  April,  1827,  and  having  been  detained  in  the 
river  by  contrary  winds  departed  from  Oravesend  on  the  29th,  in  tow  of  two 
steamboats.  She  afterwards  put  into  Rio  de  Janeiro,  in  consequence  of  her 
stock  of  water  havine  been  diminbhed  by  leakage,  and  into  Simond's  Bay  to 
repair  damage  done  by  stormy  weather  to  her  rudder.  She  then  proceeded  to 
Sydney,  where  she  was  thirty  days  delivering  her  cargo,  and  having  sailed  for 
Tilicherry,  arrived  there  on  the  20th  of  January,  1828,  when  the  defendant 
refused  to  provide  a  cargo,  having  engaged  freight  for  his  goods  by  other  vessels. 
It  appeared  that  the  time  employed  at  Sydney  in  unloadmg  the  cargo  was  not 
longer  than  was  usual,  and  that  if  unloaded  by  the  ship's  boats  and  crew,  which 
was  the  ordinary  course  there,  it  could  not  be  done  sooner ;  but  that  if  more 
boatfl  and  men  had  been  hired,  by  which  flome  additional  expense  would  be  in- 
onrrpd,  she  might  have  completed  her  discharge  in  much  less  time. 

TiNDAL,  C.  J.,  in  charging  the  jury,  having  intimated  an  opinion  that  ordi- 
Aanr  despatch  was  all  that  the  captain  was  bound  to  use  in  his  outward  voya||e, 

Taddt/,  Serjt.,  for  the  defendant,  submitted  that  if  by  extraordinary  exertion 
or  expense,  provided  it  were  not  unreasonable,  the  delay  might  have  been  pre- 
vented, it  could  not  be  said  to  have  been  occasioned  by  unavoidable  impediment 
D^eral  days  might  have  been  saved  in  the  river  by  procuring  a  steamboat  at 

t,  instead  of  waiting  for  the  wind,  and  nearly  a  month  at  Sydney  by  engaging 
aamtional  hands  and  boats  to  discharge  the  cargo. 

this  ^^'  ^'  "^^     ^  *™  obliged  to  my  learned  brother  for  stating  his  view  of 
"fenf^na^I u^^^^^^  "'  ^^^  *^®  captain  was  bound  only  to  use  ordinary  dili- 

^  ',^rj^  L5^  *^*^^  means  of  despatch  which  are  usual  in  such  a  voyage 
''^  «&gaged  m,  he  may  in  the  sense  of  his  charter-party  be  oonsidereias 
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prevented  by  unayoidable  impediment  from  arriying  earlier,  thongh  he  might 
by  extraordinary  efforts  have  been  able  to  do  so. 

His  Lordship  then  directed  the  jnry  that  if  they  were  of  opinion  that  ordinary 
diligence  had  been  used,  and  that  the  arrival  of  the  yessel  had  been  delayed  by 
impediments  not  to  be  overcome  without  annsoal  exertion,  they  should  find  for 
the  plaintiff.  Verdict  for  the  defendant. 

Wilde  and  Bompas,  Seijts.,  and  Jjloyd,  for  the  plaintiff. 

Tadd^j  Seijij  and  Maukj  for  the  ddendant. 

Bee  rap.  636,  Bimpton  «.  Hendanoa. 
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OBBARD  and  Another,  Assignees  of  BLOFELD,  a  Bankrupt,  v.  BETHAM. 

p.  488. 

In  fto  aofcion  hj  the  drawer  against  the  aeeeptor  of  bills  of  exohange,  giren  for  goods  suppliedy 
which  were  to  be  "  of  good  quality  and  moderate  price/'  and  were  estimated  at  about  400i., 
and  the  bills  giren  for  that  amount  it  is  no  defence  that  the  goods  turned  out  to  be  worth 
much  less  than  the  estimated  price,  and  that  the  aooeptor  has  paid  more  than  the  real  yalue 
of  the  goods  on  the  bills. 

It  is  prima  facie  eyidenoe  that  a  promiaaoiy  note  was  in  existenee  before  an  act  of  bankrupteji 
that  it  is  proTcd  to  hare  been  in  existenee  before  the  docket  is  strucky  and  bears  date  on  the 
&oe  of  it  before  the  act  of  baakraptey. 

Assumpsit  by  the  assignees  of  the  drawer  of  bills  of  exchange  against  the 
aooeptor. 

The  action  was  brought  to  recover  the  amount  of  one  bill  of  exchange  which 
continued  in  the  hands  of  the  drawer  at  his  bankruptcy ;  and  also  the  amount 
of  a  dividend  paid  by  the  assignees,  upon  another  bill,  drawn  by  the  bankrupt 
and  accepted  by  the  defendant,  and  proved  under  the  commission  by  the  holder. 

The  defence  set  up  was,  that  these  and  other  bills  had  been  given  by  the 
defendant,  for  goods  supplied  to  him  to  take  out  on  a  voyage.  The  goods  were 
not  sold  at  any  fixed  price,  but  the  contract  for  them  expressed  that  they  were 
to  be  "  of  ffood  quality  and  moderate  price,"  and  estimated  them  at  about  40.0Z. 
The  defencbnt  accepted  bills  to  the  full  amount  mentioned  in  the  contract.  The 
goods  were  packed  up  by  the  bankrupt,  and  delivered  on  board  ship,  without 
the  defendant's  ever  seeing  them.  The  goods  sold  for  only  about  250/.,  and 
the  defendant  had  paid  more  than  this  sum  on  the  bills  of  exchange  given  for 
the  goods. 

The  Attorney' Oenercd  for  the  defendant  stated  these  circumstances,  and  said 
that  they  furnished  an  answer  to  the  action.  The  plaintiffs  can  maintain  no 
action  which  Blofeld  could  not;  and  he  could  maintain  none,  being  overpaid  for 
the  ffoods  already,  and  therefore  not  entitled  to  proceed  on  the  remaining  bills. 

F\  Pollock  for  the  plaintifib  said,  that  the  evidence  opened  could  not  be  given 
as  an  answer  to  this  action.  The  cases  of  Morgan  v.  Richardson,  1  Campb.  40 
n.  and  Tye  v.  Gwynne,  2  Campb.  346,  decided  this  point,  and  they  have  been 
acted  on  ever  since. 

The  Attorney- General.  The  present  case  is  distinguishable  from  those  cited. 
The  contract  here  contains  an  express  warranty  that  the  goods  shall  be  ''of  good 
quality  and  moderate  price,"  and  the  price  is  not  fixed  by  the  contract,  so  that 
tne  bUls  of  exchange  were  given  before  the  amount  was  ascertained  between  the 
parties.    Suppose  only  part  of  the  goods  contracted  for  had  been  delive|*^d,  and 
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Mils  to  that  extent  pud,  it  wmdd  be  very  unjiiJit  t»  compel  die  ytspaesA  of  tlie' 
remaining  bills,  when  the  defendant  had  never  veoeiyed  ihe  Tala«>  for  which  thej 
were  given;  and  there  is  no  substantial  differenoe  between  that  ease  aad  tike 
present.  Li  Fleming  v.  Simpeon,  1  Campb*  40  n.  it  was  coasidered  thai  whoa 
the  goods  delivered  were  frandulentlj  inferior  to  the  terms  of  the  oontract,  a 
party  to  the  fraud  could  not  recover  on  the  bill ;  and  the  facts  of  this  case  maj 
mduce  the  jury  to  find  a  fraud.  But,  without  that,  it  is  fully  establiahed,  liiat 
in  an  action  for  the  goods  the  bankrupt  would  be  unable  to  recover  more  tina 
their  worth ;  and  under  the  circumstances  of  this  case,  at  least,  he  ought  not  to 
be  allowed  to  do  so  on  the  bills. 

Lord  TsNTERDEX,  C.  J.  The  asmffuees  certunly  cannot  recover  in  this 
action,  unless  the  bankrupt  would  have  oeen  entitled  to  receive  payment  on  the 
bills.  But  the  cases  cited  for  the  plaintiffs  have  completely  established  the  dis- 
tinction between  an  action  for  the  price  of  the  goods,  and  an,  action  on  the  secu- 
rity given  for  them,  la  the  former,  the  valuer  only  can  be  recovered;  in  die 
latter,  I  take  it  to  have  been  settled  by  those  cases,  and  acted  upon  ever  nnee 
as  law,  that  the  party  holding  bills  given  for  the  price  of  goods  supplied  can 
recover  upon  them,  mdess  there  has  been  a  total  failure  of  consideration.  If 
the  consideration  fiiils  partially,  as  by  the  inferiority  of  the  article  furnished  to 
that  ordered,  the  buyer  must  seek  hw  remedy  by  a  cross  action.  The  warranty 
relied  on  in  this  case  makes  no  difference.  In  Morgan  i;.  Richardson,  the  hams 
bought  turned  out  unmarketable.  That  was  just  as  much  a  breach  of  vrarranty 
as  there  is  in  the  present  case;  for  every  man  selling  a  commodity  warrants  it 
to  be  of  merchantable  quality :  no  purchaser  buys  except  upon  thM  undorstand- 
ing.(a)  Veidiot  for  the  puinttff  for  the  wlide  amount. 

Notice  had  been  given  to  dispute  the  bankruptcy,  petitioning  creditor's  debt, 
<6o.  These  sufficientiy  appeared  on  the  proceedings  under  the  commission ;  but 
the  plaintiffs,  to  enable  them  to  recover  the  amount  of  the  dividend  paid  by 
thein  (for  which  part  of  their  demand  the  bankrupt  could  not  maintain  an 
action,  BO  as  to  bring  that  part  of  the  case  within  the  protection  of  the  6  G.  4, 
fHi  16|  s.  92),  gave  parol  evidence  of  them.  (6) 

The  petitioning  creditor's  debt  arose  on  a  prbmidaoiy  note  made  by  the  bank- 
Apt  to  his  sister,  who  was  the  petitioning  creditor.  It  bore  date  in  1822,  some 
years  before  the  bankruptcy;  out  no  other  evidence  was  giv^en  of  its  eustenoe 
ifeitil  a  few  days  before  the  docket  was  stniok,  at  v^^hich  time  the  solicitor  to  th«> 
dommission  said  it  was  put  into  his  hand^. 

The  AOomey-Gmercd,  for  the  defendant,  said  tiiat  this  proof  was  insufficient, 
as  not  showing  the  note  to  have  existed  at  the  time  of  the  act  of  bankruptcy. 
it  is  perfectly  possible  that  the  note  may  have  been  given  just  before  the  com- 
liHSsion,  fbr  the  express  purpose  of  founding  it. 

F.  Pollock  referred  to  Taylor  v.  Kinloch,  1  Sttok.  N.  P.  C.  175,  as  showing 
that  the  date  was  at  least  primft  &cie  evidence.  In  that  case  the  same  argu- 
ment was  used  against  its  admission. 

The  Attomey^G^eneral,  The  inclination  of  Lord  Bllenborough's  opinion  in 
that  case,  seemed  to  be  rather  against  the  admissibility  of  the  evidence,  thon^ 
he  received  it  as  a  matter  of  convenience. 

Lord  l^TSRDKN,  C.  J.  There  is  proof  here  of  the  existence  of  the  note 
before  the  docket  was  struck,  and  I  do  not  think  it  has  been  usual  to  require 
xhore.  At  all  events  I  shall  deal  wth  the  question,  as  to  the  evidence  furnished 
by  the  date  of  the  note  itself,  as  Lord  Ellenborough  did  in  ihe  case  cited,  and 
treat  it  at  present  as  evidence  of  the  note's  existence  then.  I  will  save  the 
point  for  the  defendant,  if  it  is  wished. 

Some  slight  confirmatory  evidence  was  afterwards  given,  and  the  objection  was 
not  further  pressed.(c) 

F.  Pollock  and  Archhoid  for  the  plaintifi. 

ScarleUf  A.  G.,  and  Justice  for  the  defendant. 

'a)  Gray  «.  Cos,  4  B.  4  C.  108 ;  Laing  «.  Fidgoon,  6  Tannt  108 ;  Jones  «.  BrigH  &  Bisg.  53S 
\  8m  Jonei  «.  Fort»  nip.  606.  (e)  8m  Cowie  «.  HairiB,  sap.  400. 


•C89]  1  MooDT  &  Malkik.  &j'i- 

SHEKMAN  V.  BENNETT.— p.  489. 

A  sailor  lenring  under  artiolet  providing  for  a  forfeiture  of  Id*  wngei  in  eaie  of  breach  of  any 
of  his  engagements,  among  whioh  is  Uiat  of  serving  faithfully  during  the  ToyagOi  can  recoTer 
nothing  if  he  is  left  ashore  in  the  course  of  it  owing  to  his  own  fault  in  being  absent^  though ' 
he  had  no  intention  of  deserting. 

Se  is  left  on  shore  by  his  own  faidt,  if  he  is  so  in  consequence  of  going  away,  after  being  for^ 
bidden  by  the  captain,  though  he  subsequently  obtains  t^e  leave  of  an  inferior  officer. 

This  defence  may  be  proved  on  a  plea  of  nil  debet 

Dbbt.  The  plaintiff  was  a  sailor  employed  in  the  South  Sea  whale  fisheiy,' 
and  brought  this  action  to  recover  his  share  of  the  proceeds  of  a  voyage  according, 
to  the  stipnlations  of  an  agreement  nnder  seal,  nnder  which  he  served.  . 

The  declaration  set  out  the  articles  of  agreement,  which  contained  the  nsoal 
engagements  that  the  sailors  should  obey  orders,  should  not  absent  themselves 
without  leave,  &e.,  and  the  common  proviso,  that  on  the  breach  of  any  of  their 
engagements,  or  failure  to  perform  the  articles,  they  should  forfeit  their  share  of 
the  proceeds;  and  it  proceeded  to  aver  the  performance  by  the  plaintiff  of  his 
duties  under  the  articles,  until  the  captain  improperly  left  and  deserted  the 
plaintiff  on  the  island  of  Bravo,  and  thereby  prevented  him  from  completing  his 
service. 

The  defendant  pleaded  nil  debet,  and  three  other  pleas;  the  first  stating  in 
detail  the  circumstances  presently  mentioned,  and  treating  them  as  a  desertkm 
by  the  plaintiff;  and  two  others  stating  them  more  genendly. 

It  appeared  Uiat  on  the  arrival  of  the  ship  off  Bravo,  one  of  the  Gape  de  Verd 
Islands,  she  lay  to  several  miles  off  the  shore,  and  the  captain,  one  of  the  mates, 
tlte  plaintiff,  and  several  sailors,  went  ashore :  the  captain  going  to  visit  the* 
governor,  and  obtain  leave  to  trade  on  the  island.  The  captain  living  left  the 
rest  of  tike  party  on  the  shore  and  gone  to  the  governor,  evidence  was  given  on 
the  part  of  the  plaintiff,  that  the  day  being  very  hot,  and  the  boat's  crew  having 
left  the  ship  without  breakfast,  he  and  another  man  obtained  leave  from  the 
mate,  who  was  left  in  command,  to  go  to  the  town,  at  some  miles  distance,  to  set 
provisions;  that  on  their  return  they  found  the  boat  gone ;  and  they  were  unable 
to  get  any  conveyance  to  the  ship,  although  they  attempted  to  do  so ;  and  that 
finally  the  ship  sailed  without  them. 

On  the  part  of  the  defendant  evidence  was  ^ven  that  the  captain,  Mcfaen  h6 
went  to  the  governor's,  save  express  orders  that  none  of  the  crew  should  leave 
the  beach  till  he  returned ;  that  he  desired  them  to  get  refreshments  there,  which 
they  had  the  opportunity  of  doing;  that  on  his  return,  when  he  found  the  two 
men  absent,  he  waited  for  them  as  long  as  he  could,  so  as  to  be  able  to  return  to 
his  ship  while  it  was  light  enough  to  see  it ;  that  the  next  day  was  so  foggy  that 
he  could  not  see  the  island,  and  was  therefore  unable  to  make  sail  for  it,  and 
take  them  off;  that  he  waited  the  whole  of  that  day  in  hope  of  the  fog  clearing,^ 
but  that,  the  weather  beinff  calm,  and  there  being  no  anchorage,  he  was  carri^ 
a  long  way  from  the  island  by  currents;  and  that  the  men  were  unable  to  joizt 
the  ship,  or  he  to  take  them  on  board.  Some  evidence  was  also  given  to  show 
that  the  plaintiff  went  to  the  town  for  the  purposes  of  barter,  and  not  for  pro- 
visions. 

On  this  evidence  Gumey  contended  that  the  defendant  was  entitled  to  a  ver- 
dii^.  There  is  no  reason  certainly  to  suppose  that  the  plaintiff  intended  to 
desert  the  ship,  but  this  is  immaterial ;  for  if  he  improperly  absented  himself, 
and  this  was  the  cause  of  his  bein^  left  on  shore,  he  has  forfeited  his  wages. 
The  leave  said  to  have  been  given  him  to  go  to  town  by  the  mate  is  immaterial, 
for  the  captain  had  given  previous  orders  to  the  contrary,  and  the  plaintiff,  who 
Imew  of  these  orders,  was  not  justified  in  disobeying  them  by  any  permissiozi 
which  he  might  get  from  an  inferior  officer. 

Campbell  for  the  plaintiff,  said  that  the  only  question  was  whether  Shendan 
had  deserted  the  ship;  the  defence  is  so  stated  in  all  the  pleas,  and  the  defendant 
must  succeed  or  fail  on  that  issue.    It  is  admitted  that  he  had  no  intention  cff 
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doing  bo;  and  Sigard  v.  Roberts^  8  Esp.  71,  clearly  shows  that  the  frets  do  not 
amount  to  a  desertion.  Even  if  the  evidence  of  the  orders  given  by  the  eaptun 
that  they  should  not  quit  the  beach  is  correct,  it  will  not  affect  the  case,  for  they 
are  only  bound  to  obey  his  reasonable  and  lawful  orders ;  and  these,  under  tlM 
circumstances  of  the  case,  were  not  of  that  character. 

Lord  TsNTSRDSN,  C.  J.  Certainly  there  is  no  desertion  by  the  plaintiff  in 
this  case ;  but  I  do  not  think  that  this  is  the  real  question  in  this  cause.  By 
the  terms  of  the  ship's  articles  the  plaintiff  is  to  receive  a  share  of  the  produce 
on  performing  the  vOyage,  and  serving  fiiithfully  during  its  continuance.  He 
did  not  perform  the  voyage ;  to  entitle  him  then  to  recover,  it  lies  on  him  to 
show  himself  prevented  by  the  fault  of  the  master.  For  this  purpose  he  alleges 
that  the  master  left  him  on  shore  without  reasonable  cause,  and  this  he  must 
prove  upon  the  plea  of  nil  debet,  so  that  the  question  is  not  confined  by  the 
special  pleas  to  the  fact  of  desertion,  even  if  the  special  pleas  by  themselves 
would  so  confine,  it,  which  I  think  one  of  them  would  not.  K  however  the 
account  given  by  the  plaintiff's  witnesses  is  correct,  he  will  be  entitled  to  a  ver- 
dict ;  for,  according  to  them,  there  would  be  no  reasonable  cause  for  abandoning 
him.  If,  on  the  other  hand,  you  believe  the  account  given  on  the  part  of  the 
defendant,  your  verdict  should  pass  for  him ;  for,  aocoruing  to  that,  Uie  plaintiff 
is  left  behind  by  his  own  fault,  having  sone  away  in  violation  of  the  captain's 
orders ',  a  disobedience  not  excused  by  the  aUeged  permission  of  the  mate,  for 
the  inate  in  that  case  had  no  authority  to  dispense  with  the  order.  In  ths^  case, 
therefore,  although  there  was  no  intention  to  desert,  the  plaintiff  improperly  and 
disobediently  went  away ;  and  it  was  in  consequence  of  this  that  he  was  left  be- 
bind,  not  having  returned  to  the  shore  in  time  to  go  on  board  the  boat :  he  was 
left  therefore  by  his  own  fault;  and  not  having  earned  his  wages,  he  cannot 
recover  them.  Verdict  for  the  defendant. 

OampbeR  and  Cdinyn  for  the  plaintiff. 

Oumey  and  Flatt  for  the  defendant 


CURTIS  and  Others^  Assignees  of  ELLISON,  a  Bankrupt,  v.  WHEELER 

and  Another. — ^p.  493. 

[8.  C.  4  Garr.  A  P.  196.~19  B.  C.  L.  Reports.] 

lin  TeploTiiii  if  there  be  Miy  afflrmatiTe  iuiie  on  the  plaintUF,  he  ii  entitled  to  begin. 
A  tenant  horn  year  to  year,  underletting  from  year  to  year,  haa  a  reyersion  wlSch  entitles  him 
to  distrain. 

Replevin.  Avowry  by  Wheeler,  and  cognisance  by  the  other  defendant,  for 
rent  arrear,  on  a  tenancy  by  the  bankrupt  to  Wheeler;  with  several  other  avow- 
ries and  cognisances  varying  in  the  statement  of  the  tenancy. 

Pleas  in  oar  to  each  avowry;  1.  non  tenuit;  2.  no  rent  in  arrear;  8.  stating 
a  demise  from  Ellison  to  the  defendant  Wheeler  from  year  to  year,  of  premises, 
includinff  those  on  which  the  distress  was  taken,  at  a  larger  rent  than  that  dis- 
trained for ;  a  demise  back  from  Wheeler  to  ElUson,  from  year  to  year,  of  two 
rooms,  part  of  the  same  premises,  being  those  on  which  the  distress  was  taken^ 
at  a  lower  rent;  an  agreement  to  set  off  one  rent  against  the  other;  and  an  aver- 
ment that  more  rent  was  due  at  the  time  of  the  distress  from  Wheeler  to  Ellison 
than  from  Ellison  to  Wheeler. 

The  replication  to  this  plea  in  bar  traversed  the  agreement  to  set  one  rent 
Jgamst  the  other,  and  also  denied  that*  more  rent  was  due  from  Wheeler  than 
from  Ellison. 

The  Auom^.Gener<d  for  the  defendants  claimed  to  begin.  In  replevin  both 
parties  are  equally  actors;  the  phuntiff  therefore  has  no  privilege,  and  the  right 
01  Dcgmmng  will  be  with  the  party  on  whom  the  affirmative  substantially  lies. 
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Now  here  it  does  bo  on  the  defendant.  There  is  indeed  an  imnie  on  the  replion- 
tion  to  the  third  plea  which  in  form  seems  to  require  affirmative  proof  by  tiie 
plaintiff:  but  it  does  not  in  reality  do  so,  for  all  those  matters  might  be  proved 
under  the  issne  of  riens  en  arrere,  on  which  the  defendant  would  clearly  have  a 
right  to  beffin.  This  does  not  therefore  differ  in  substance  from  the  common 
case  in  replevin,  where  the  defendant  has  to  begin,  because  he  has  to  make  out 
the  whole  case,  which  all  arises  on  the  avowries.  It  would  be  of  great  mischief 
to  establish  a  rule  which  would  allow  a  plaintiff  in  such  a  case  to  put  upon  the 
record  a  plea  of  fidse  and  imaginary  circumstances,  and  thus  to  get  the  right  of 
beginning. 

Lord  Tenterden,  0.  J.  I  am  not  sure  that  the  matter  of  this  plea  in  bar 
could  have  been  given  in  evidence  on  the  plea  that  no  rent  was  in  arrear.  At 
all  events,  as  pleaded,  it  presents  an  issue  the  affirmative  of  which  is  on  the 
plaintiff,  and  on  proof  of  which  he  would  be  entitled  to  a  verdict.  I  can  make 
no  distinction  between  replevin  and  other  forms  of  action :  the  prindples  appli- 
cable to  all  are  the  same.  The  consequence  is  that  the  plaintiff  is  entitled  to 
begin,  as  there  is  an  affirmative  issue  upon  him. 

The  plaintiff  began  accordingly. 

In  the  course  of  the  cause,  Deaman  sug^ted  that  the  distress  could  not  be 
supported,  as  the  defendant  had  no  reversion,  holding  only  from  year  to  year 
under  Ellison,  and  having  let  to  him  from  year  to  year  also. 

Lord  Tentsbden,  C.  J.,  held  that  there  was  a  sufficient  reversion. 

Verdict  for  the  defendants. 

Denman  and  ChiUy  for  the  plaintiffii. 

ScarleUj  A.  O.,  and  CarringUmj  for  the  defendants* 


WILKINSON  i^.  HOWELL.— p.  495. 

An  aedon  for  a  malioioiu  arrest  oumot  be  miMDtaliied  where  the  former  eanse  wu  terminated  hj 

a  Btet  procefsoi  hj  the  oonaent  of  the  parties. 

Case  for  a  malicious  arrest. 

The  declaration  stated  that  the  original  action  was  terminated  by  a  stet 
processus. 

The  defendant  in  that  action  had  obtained  a  rule  calling  on  the  plaintiff  to 
show  cause  why  there  should  not  be  judgment  as  in  case  of  a  nonsuit;  and,  on 
showing  cause,  it  appearing  that  the  then  plaintiff  was  a  bankrupt,  the  Court, 
with  the  consent  of  the  parties,  ordered  a  stet  processus. 

On  these  fiusts  the  AUomey- General,  for  the  defendant,  submitted  that  the 
stet  processus,  being  by  consent,  barred  this  action ;  otherwise  there  would  be  a 
fraud  on  the  Court,  who  would  not  have  allowed  it  unless  on  terms  of  waiving 
all  further  proceedings. 

It  was  contended  for  the  plaintiff,  that  it  was  sufficient  to  show  that  the  action 
was  terminated  by  a  stet  processus,  and  that  the  rest  of  the  evidence  would  prove 
the  proceeding  malicious,  and  without  probable  cause. 

Lord  Tenterden,  C.  J.  The  general  rule  is,  that  a  party  cannot  sue  for  a 
malicious  arrest  or  prosecution,  without  showing  in  his  declaration  how  the  pro- 
ceeding complained  of  was  terminated.  That  is  the  form  in  which  the  rule  is 
generally  expressed ;  and  I  think  that  rule  involves  this  principle,  that  the  ter- 
mination must  be  such  as  to  furnish  j^rimft  facie  evidence  that  the  action  was 
without  foundation.  I  think  this  mode  of  termination  does  not  fiimish  any  evi- 
dence that  the  action  was  without  probable  cause.  If  this  should  be  allowed, 
the  defendant  would  be  deceived  by  the  consent ;  as,  without  that,  he  would  cer- 
tainly have  gone  on  with  the  action,  and  might  have  shown  a  foundation  for  it. 
I  have  no  doubt  about  it.  Nonsuit. 
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JBraughamy  F.  PoOoek^  ukdPlaUj  for  the  phoAiff. 
SearltU,  A.  O.,  and  FolkU,  fm  the  defendant 

In  the  following  Term  Brougham  moved  for  a  mle  nisi  to  let  amde  this  non- 
anit;  bat  the  other  leanied  Jndgea  eononned  with  hia  Locdahip^  and  the  C<mrt 
lefiiaed  the  role. 


-•♦■ 


WAJU)  %m.  Another,  Aaaigneea  of  PRATT,  a  Bankmpty  v.  GLABEE  and 

Another. — p.  497. 

AnianeM  9f  a  bAaknipt  eannot  xeooyer  in  trorer  goo^i  deliTcred  upon  a  tmifaetioii  wbisk  tkt 

iMmkrupt  himielf  eonld  not  impeMh,  nnleas  the  delirwy  is  laMflqveat  to  an  mI  of  biak- 

npitay  taUnf  pUoe  ^Ur  tMt  petiHomimg  cMdUot't  dtlbt  ha»  oocrwad. 
Where  the  banimi^  after  a  Mccat  aet  of  bankniptoy,  bought  on  eredit  and  fold  for  ready 

money,  at  unduly  low  prices,  the  purchasers  were  held  not  protected  hj  6  G.  4^  o.  16^  a.  fl^ 

unless  the  purchase  was  in  lAs  mmoI  eonrM  9/  tusiaew. 
And  if  the  purehaeer  knew  the  prioe  to  be  greatly  under  the  valne  of  the  oemmodity,  U  ia  net 

within  tfaa  protaeliMi  of  tfaa.itatqta. 


..    u 


SITTINGS  AFTBB  HILABT  TERM,  IN  0.  P. 

11  Gk).  IV.— 1880. 


TATLOB  and  Another  v.  WELSFOBD  and  Another.— p.  503. 


1  oertifleato  obtained  after  6  G.  4^  e.  Id,  on  a  oommiseion  of  bankruptcy  inood  bofiBfa  that 
statote,  is  prored  by  the  production  of  the  oertifioato  duly  allowed. 


SITTINQS  APTEB  EASTER  TERM,  IN  K.  B. 

11  Gko.  IV.— 1880. 


HOUGH  V.  MAROHANT  and  EDWARDS.— p.  610. 

The  person  giving  another  in  charge  for  a  felony,  and  assisting  a  constable  in  the  Mcres^  ia 
not  entitled  to  an  acquittal  on  the  general  iasue  in  treq^ass  brought  against  him  together  with 
the  constoble. 

TRSSPAgs  and  fitlae  imprisonment 

The  defendant  Marchant  was  a  constable  of  the  city  of  London,  and  had 
arrested  the  plaintiff  upon  achar^  of  felony  made  by  the  defendant  Edwards  in 
the  city  of  London.     He  was  assisted  fn  the  arrest  by  the  defendant  Edwards. 

Upon  this  beine  shown  in  eyidenoe,  FcUUsan,  who  appeared  far  the  defendant 
Merchant,  claimed  an  acquittal  for  him  under  7  Jao.  1,  c.  5 ;  and  on  thia  being 
eonoededy  he  suggested  for  Edwards,  who  was  undefended^  that  as  he  was  present 
at  the  arresty  and  aided  the  constable,  he  might  be  protected  too. 
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Lord  Tentibdbn,  C.  J.,  aaidi  it  oertainly  furnished  no  defence  for  Edwaidsi 
and  left  the  case  to  the  jorj;  who  found  a  verdict  against  him  for 

201.  damages. 
ScarleUj  A.  Gt.y  and  PlaU  for  the  plaintiff. 
PaUemm  for  the  defendant  Marehant. 


BENTESIA  V.  BUDING  and  Aiiother.— p.  511. 

An  endonao  of  a  Spuiish  bill  of  lading  to  whom  the  goodi  haro  been  delivered  nnder  it»  ia 
liable  in  Menmpiit  for  the  freight^  althongh  the  bill  of  lading  ie  for  delirery  to  the  oonBigneei^ 
withoat  saying  "or  their  aaaigney"  inch  billA  of  lading  appearing  by  eridenoe  to  be  viniJJly 
passed  by  endorsement 

AssuBCFSiT  for  freight,  work  and  labour,  and  the  money  counts. 

The  aetion  was  brought  to  recover  192^.  liAd,  for  freight  of  a  cargo  of  wheat 
shipped  from  Deva  in  Spain  to  London,,  and  delivered  to  the  defendants  under 
the  bill  of  lading,  which  had  been  endorsed  by  O'Brien,  the  eonsiffnee  named 
in  it,  immediatehr  on  its  arrival  in  Iiond^n.  The  following  is>  trandation  of  tho 
bill  of  lading,  which  was  in  Spanish : — 

'<  IJose  Antonio  Renteria,  of  Yemreo  in  Biscay,  master  of  the  ship  called  St 
Jose,  now  lying  at  anchor  in  the  port  of  Deva,  in  (Nrder,  when  the  wind  shaU  be 
£Eivourable,  to  prosecute  the  present  voyage  to  the  port  of  London,  acknowledge 
to  have  received  and  loaded  on  board  my  said  ship,  and  under  the  deck  thereof 
from  you,  Mr.  Bernardo  Echaluce,  1826  fanegas  Ouipuscoa  measure  or  1584 
fitnegas  of  Alaya  wheat,  each  fanega  weighing  86  pounds  of  17  ounces  per  pound ; 
91  fanegas  of  Blanquillo,  well  selected,  the  ninega  weighing  89  and  one-quarter 
pounds  of  17  ounces  per  pound ;  and  151  fanegas,  also  selected,  weighing  88  and 
three-quarters  pounds,  the  whole  well-conditioned  and  marked  and  numbered  as 
per  margin,  and  which  I  promise  and  bind  myself,  please  Ood  to  grant  me  a  safe 
voyage  with  my  said  vessel  to  the  aforesaid  port,  to  deliver  for  vou  and  in 
your  name  to  Messrs.  Andrew  O'Brien  and  Loughnan  on  being  paid  freight  ten 
rials  vellon  for  each  &nega,  and  besides  10  per  cent,  for  primage,  with  average 
accustomed ;  and  to  the  performance  hereof  I  bind  my  person  and  property  and 
my  said  ship,  her  freight  and  appurtenances,  and  the  best  value  thereof.  In  wit- 
ness whereof  I  have  signed  three  bills  of  lading  all  of  the  same  tenor,  signed  bv 
me  or  my  clerk,  on  one  of  which  being  fulfilled  the  others  to  remain  null  and  void. 
Done  at  Deva,  the  14th  February,  1829." 

There  was  no  charter-party,  and  the  plaintiff  claimed  the  freight  under  the 
authority  of  Cock  v.  Taylor,  18  East,  899 ;  Dou|^  v,  Kemble,  8  Bing.  388. 

Brougham  for  the  defendants  attempted  to  distinguish  this  case,  on  the  ground 
that  the  bill  of  lading  was  not  assignable  by  endorsement,  the  usual  words  '^or 
their  assigns"  being  omitted. 

The  plaintiff  however  having  proved  by  a  witness  acquainted  with  the  Spaniih 
trade,  that  bills  of  lading  from  Spain  were  frequently  in  the  same  form,  and  were 
nevertheless  treated  as  assignable  by  endorsement, 

Lord  Tenterden,  C.  J.,  after  referring  to  the  Treatise  on  Shipping,  p.  286, 
fifth  edit.,  and  reading,  '^  For  if  a  person  accepts  anything  which  he  knows  to 
be  subject  to  a  duty  or  charge,  it  is  natural  to  conclude  he  means  to  take  the 
duty  or  charge  on  himself,  and  the  law  may  very  well  imply  a  promise  to  per- 
form what  he  so  takes  upon  himself,"  said,  This  seems  to  me  to  be  the  correct 
principle,  and  the  omission  of  the  words  ^'or  their  assigns"  makes  no  difference. 

Verdict  for  the  plaintiff. 

Scarlettj  A.  G.,  and  Mdule,  for  the  plaintiff. 

Brougham  and  Wightman,  for  the  defendant. 
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SETTINOS  AFTEB  EASTER  TERM,  IN  G.  P. 

11  Geo.  IV.  1830. 


6E0R0E  V.  SURREY.— f>.  516. 


An  iailnimnt  exeenied  lij  maA  Buy  be  prored  horn  inipeetioii  lij  a  penon  wlio  lui 

purty  M  execute  instnimenta. 

Assumpsit  by  the  endoTsee  against  the  acceptor  of  a  biU  of  exchange  dzavn 
by  Ann  Moore,  to  her  order,  and  endorsed  by  her  to  plamtiff. 

Ann  Moore  drew  the  bill  by  her  mark,  and  it  was  endorsed  by  maik ;  the 
writing  '^Ann  Moore  her  mark,"  on  the  endorsement,  being  in  the  plaintiff 
hand.  A  witness  was  called  to  prove  the  endorsement,  who  stated  he  had  fre- 
quently seen  Ann  Moore  make  her  mark,  and  so  sign  instroments,  and  he  pointed 
oat  s(«ie  peculiarity. 

TniBAL,  G.  J.,  after  some  heritation,  admitted  the  eridence  as  soffident,  and 
theplaintiff  had  a  verdict 

The  eaoae  was  ond^ended. 

WUde,  Seijt.,  and  BOl,  for  the  plaintiff. 


SITTINGS  AFTER  TRINITT  TERM,  IN  K.  B. 

1  w.  IV.— 1830. 


WOODFORD  V.  WHTTELEY,  Gent,  One,  &c.— p.  517. 

Am  Meeptaaoe  of  the  debtor  taken  ei  peyment  hy  the  ereditor  mvfi  be  taken  aa  a  diaefaaise  if 
not  proved  to  be  destroyed^  although  it  is  prored  to  be  loat»  and  although  the  creditor  offer  li 
indemnify  by  nile  againet  any  daum  on  the  bilL 

Assumpsit  by  the  endorsee  against  the  drawer  of  a  bill  of  exchange  for  S&l 
After  the  bill  became  due  the  defendant  had  paid  15^.  by  his  own  acceptance  of 
the  bill  to  that  amount  This  bill  was  proved  to  have  been  lost,  and  the  plain- 
tiff offered  by  mle  to  indemnify  the  defendant  against  any  demand  on  it  On 
this  being  refused  by  the  defendant's  counsel, 

Parke,  J.,  told  the  jury  that  they  must  deduct  this  bill  from  the  amoont  of 
their  verdict  i  that,  unless  it  was  produced  or  shown  to  be  destroyed,  ^e  defend^ 
ant  would  still  continue  liable  upon  it,  and  it  might  st  any  time  be  prodaeed 
against  him.  Verdict  for  plaintiff  16/.((i) 

Campbell  and  ArchbM  for  plaintiff. 

FlaU  for  defendant 

(«)  Bee  Eamard  e.  Robinioni  7  B.  A  C.  90. 
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BUOESBi  Aflrignee  of  SNELL,  a  Bankrapt,  v.  BOOTH  and  COPELAND, 

Sheriff  of  Middlesex.— p.  618. 

Where  the  goode  of  a  beaknipt  taken  ia  ezeeatioB  are  diiebarged  by  payment  of  the  ram  t" 
be  loTied  by  a  ereditor  after  a  docket  ttmek,  the  aasignees  mbieqaently  chosen,  cannot,  by 
repaying  that  ram,  maintain  an  action  for  money  had  and  received  against  the  sherilT. 

Assumpsit  for  money  had  and  received  to  the  nse  of  the  plaintiff  as  assignee 
and  on  an  acooont  stated. 

PleSy  the  general  issne,  with  notice  of  disputing  the  trading,  petitioning 
eredilor's  debt;  and  act  of  bankruptcy. 

The  oonunission  of  bankruptcy  was  dated  the  30th  of  September,  1829,  and 
the  defendants  issued  their  warrant  under  a  fi.  fa.  at  the  suit  of  Brooking  and 
8nrr  against  Snell  the  bankrupt,  on  the  4th  September,  and  the  officer  entered 
and  kept  possession  irregularly  until  the  25th,  the  bankrupt  haying  endeavoured 
to  raise  money  to  prevent  a  ude.  On  that  day,  in  consequence  of  threats  to 
sell,  T.  S.  Sn^,  the  brother  of  the  bankrupt,  paid  26^.  15<.,  the  sum  for  which 
the  execution  was  levied :  at  the  same  time  serving  the  following  letter  on  the 
sheriff  ^8  officer  :— 

<<25th  Sept.  1825. 
''Brookinff  and  Another  v,  Snell. 

<<  Take  notice,  that  a  docket  has  been  struck  against  Mr.  Joseph  William 
Snell,  the  defendant  in  this  action,  and  that  the  sum  of  26^.  15«.,  now  paid  by 
me  to  you  to  discharge  the  execution  levied  bv  you,  is  paid  under  protest ;  and 
I  hereby  give  you  rarther  notice  to  retain  the  same  sum  in  your  hands  until 
further  notice.  Thos.  Snell, 

"  Creditor  of  the  estate  of  J.  W.  Snell.'' 

This  money  was  the  money  of  Thomas  Snell,  and  paid  with  a  view  to  prevent 
the  sale,  which,  it  was  contended  on  other  grounds,  would  have  been  ille^d  as 
against  the  assignees.  After  the  appointment  of  assignees,  they  paid  Mr. 
G^omas  Snell  the  money  and  brought  this  action. 

Evidence  was  also  given  on  cross-examination  of  the  plaintiff's  witnesses,  im- 
peachinff  the  act  of  bankruptcy;  the  trading  was  admitted,  and  the  petitioning 
creditors  debt  completely  proved. 

Upon  its  being  objected  that  the  action  was  misconceived-, 

The  Atiomejf' General  contended,  that  the  subsequent  consent  and  ratification 
of  the  assignees  enabled  them  to  maintain  the  action ;  that  it  would  be  mis* 
ehievous  if  the  creditors  were  obliged  to  submit  to  an  illegal  waste  of  the  bank- 
rupt's goods  by  a  forced  sale,  and  that  the  assent  of  a  party  to  an  act  for  his 
benefit  would  be  a  presumption  of  law;  and  that  the  relation  of  the  title  of  the 
assignees  operated  in  this  case,  and  made  this  act  done  for  them  and  for  their 
benefit  equivalent  to  an  act  done  by  themselves.  If  they  cannot  maintain  the 
action,  the  creditor  certainly  cannot^  and  in  consequence  no  one  can,  and  there- 
fore there  would  be  no  remedy. 

Parkis,  J.  I  think  that  for  this  purpose  there  can  be  no  relation  of  the  title 
of  the  assignees.  All  the  rights  of  the  bankrupt  become  theirs  by  relation ; 
but  this  is  not  the  bankrupt's  money,  but  that  of  a  third  person,  and  I  am  not 
aware  that  the  maxim  of  omnis  ratihabittOf  &c.,  has  ever  been  carried  so  far  as 
to  give  effect  to  acts  done  when  ratifying  parties  did  not  exist ;  here  there  were 
no  assignees  existing  at  the  time,  and  therefore  there  could  be  no  prior  com- 
mand. It  does  not  follow  that  the  plaintiff  can  recover  because  Snell  cannot 
The  plaintiff  must  be  nonsuited.  Nonsuit. 

Scarlett,  A.  G-.,  and  Archbcld  for  the  plaintiff. 

Camphdl  and  FoUeU  for  the  defendants. 

Vol.  XXn.— 78  8  0 
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VAN  WART  V.  WOOLLET  tad  OAeM.— p.  820- 

A  putj  emploTing  laotlicr  to  prosent  a  bill  for  AoeepUnee,  is  entitled  to  reeorer  nomintl 
duBAsee  agMBflt  nieh  agea^  if  lie  faik  to  pnaent  ll^  althongh  no  real  damafo  whatevw  la 
oooanoned  by  the  ne^aot»  the  bill  and  eoeti  haviBg  been  paid  hj  other  pevMins  liaUa  on  It 

Assumpsit.  This  was  a  new  trial  in  the  case  of  Yan  Wart  v,  WooUej, 
reported  in  3  B.  &  0.  439.  The  special  case  agreed  to  on  the  former  trial  was 
put  in  as  eyidenoe  of  all  the  facts  np  to  that  time.(a) 

Since  the  last  trial|  the  plaintiff,  in  conformity  widi  the  decision  of  the  Court 
in  that  case,  proceeded  in  America  against  Irring  ft  Co.,  from  whom  he  receired 
the  bill  of  exchange  in  qnestion ;  and  recovered  against  them  the  fall  amount 
of  the  bill  with  interest.  The  plaintiff  received  &e  amount  of  the  verdict  and 
costs. 

The  ji<ft>rfuy-£refi€ral,  fbr  the  plaintiff,  stated  that,  lliis  cause  bong  nnffis- 
posed  of,  he  now  proceeded  for  nominal  dainaees.  The  special  damage  assigned 
in  the  declaration  is  disproved,  but  without  tnat  there  is  a  complete  brea<m  of 
contract  stated  in  the  declaration,  and  on  that  nominal  damages  must  be  nven. 
This  was  the  opinion  of  the  Court  on  the  former  occasion.    8  B.  ft  C.  441. 

CampbeUj  for  the  defendants.  At  the  time  of  the  former  decision  it  was  very 
doubtful  whether  by  the  law,  as  understood  in  America,  the  plaintiff  could 
■laintain  any  action  there  against  either  Irving  ft  Co.  or  the  drawers  of  the  bilL 
The  Court  however  thought  that  he  could  do  so,  and  that  was  the  substantial 

rint  decided  in  that  case.  It  has  nnce  been  completely  ascertained  that  Irving 
Co.,  by  the  law  of  America,  as  well  as  of  this  country,  continued  liable  on 
the  bill,  and  Cranston  ft  Co.,  title  drawers,  were  so  also.  What  then  ought  the 
plaintiff  to  have  done  f  T»  have  sued  either  of  those  parties.  If  he  had  done 
80  immediately,  he  would  have  reooveredj  and  he  has  aotuaHy  done  so,  althongh 
after  so  long  delay,  and  has  recovered  his  fuU  amount  of  debt,  interest,  and 
costs.  There  is  therefore  no  injury.  It  is  said  tiiat  no  special  damage  need  be 
proved.  That  is  true  in  many  cases,  fbr  there  is  necessarily  some  damage  in  the 
contemplation  of  law:  but  here  that  is  not  the  case;  fkom  the  nature  of  the 
^nrcnmstances,  no  damage  could  accrue  unless  the  plaintiff  was  precluded  froA 
recovering  against  the  ^rties  liable  to  him;  and,  instead  of  that,  he  has  actually 
recovered. 

Lord  TsNTiBDBir,  C.  J.  The  (^pinion  which  I  expressed  in  the  former  case, 
that  tiie  pkdntiff  was  at  aU  events  entiMl  to  nominal  damages,  was  not  m^  own 
mnoion  only,  but  that  of  the  whole  Court.  I  now  entertain  the  same  opinion. 
Every  man  employing  another  to  present  a  bill  for  him  is  entitled  to  notice  from 
that  other  of  its  dishonour.  If  he  does  not  reoeive  tiiat  notice,  he  sulfors 
damafle,  though  he  may  ultimately  receive  the  amount  of  the  bill :  and  he  is 
therefore  entitled  to  a  verdict.  Verdict  for  the  plaintiff,  damages  It. 

ScarkU,  A.  G-.,  and  I\Uie9on  for  the  plaintiff. 

Campbell  and  Bwby  for  the  defendants. 

(a)  See  Van  Wart «.  WooUey,  R.  A  U.  K.  F.  C  i. 


SHAW  and  Others,  Asrignees  of  BATLEY,  a  Bankrupt,  v.  HABVEY.— 

p.  626. 

A  eommlMion  of  bonkruptoj  may  be  lapported  on  a  petitioning  treditoi^i  debt  on  a  balanoe  of 
aooonnta  which  eontinne  rannlng  np  to  the  oommisaion  and  always  ag^nst  the  bankmpt  to 
the  extent  of  1002. ;  thongh  paymenta  hare  been  made  anfioien^  if  applied  in  the  orte  of 
time,  to  diecharge  tiie  partiouar  balance  aetoally  due  at  the  time  of  the  act  of  bankniptcy. 

Penons  trading  abroad  in  inch  mode  aa  to  oonatiUite  a  partnemhip  here,  may  eoe  here  aa  paii* 
nera  for  oonaignmenta  aent  to  thia  country,  though  they  oaanot  ine  at  the  place  of  trading  by 
roaaon  of  the  particular  law  of  that  oonntity. 
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Troyeb.  Pleft,  the  general  iasue^  with  notice  to  dispute  the  petitioning  credit- 
or's debt^  tmdingi  and  aet  of  hankmpt^. 

The  petitioning  creditor  was  James  SaioQares  DobreCi  partner  of  Bichard 
James  DobreC;  trading  at  Botterdam  under  the  name  and  firm  of  Bichard  James 
DobreC;  for  a  debt  due  to  the  firm. 

The  commision  was  dated  25th  July,  1828.  The  act  of  bankmptoy  proved 
was  on  the  28th  Diburah.  The  derk  of  B.  J.  and  J.  8.  Dobvee,  a  Dntcbmaa, 
was  called  to  prove  the  debt.  He  stated  that  they  carried  on  basiness  at  Rot- 
terdam together^  in  such  mode  and  terms  as  clearly  to  ponstitute  a  partnership 
according  to  the  law  of  England.  Thev  were  in  the  habit  of  dealing  with  the 
bankmpti  who  lived  at  Norwich;  and  of  consigBing  goods  to,  and  drawing  bills 
CO  him.  On  the  28^  March;  the  balance  dne  to  i&  firm  was  1600^.,  and  ike 
dealings  and  aocount  oootinned  up  to  the  commission.  In  ihe  interval  bills 
wore  drawn  on  the  baookrapt,  and  paid  by  him,  to  the  amount  of  21001.,  but 
oth^  bills  were  drawn  and  other  demands  acOToed,  alwavs  keeping  a  balance 
due  to  the  firm  to  the  ezt^t  of  fiur  mere  than  100^.  No  balance  was  strack  at 
the  time  of  the  act  of  bankruptcy. 

It  was  objected  lor  tiie  defendant,  that  &e  debi  due  at  the  time  of  the  act  of 
bankmptcy  was  satisfied  at  the  time  of  the  commission;  that  as  the  account 
continued  running,  and  payments  wq^e  made  by  the  bankrupt  generally,  those 
payments,  accotding  to  Ckyton's  case,  1  Merivue,  572,  and  Bodenham  n,  Pur- 
ohas,  2  B.  ft  A.  89,  must  be  applied  to  tfiseharge  tiie  debts  according  to  the 
order  of  time,  and  therefore  the  balanoe  doe  at  the  time  of  the  act  of  bsakr«ptoy 
was  daechanred,  and  the  present  balance  was  for  demands  accruing  subsequent 
to  the  act  of  bankruptcy. 

Lord  Tentkbdki ,  0.  J.  It  appeara  to  me  that  if  there  was  a  petitioning 
erediter's  debt  at  ti^e  time  of  the  act  of  bankruptcy  on  which  a  commission 
might  have  issued,  and  ^re  was  a  petitioning  creditor's  debt  still  ezislang  ait 
the  time  of  the  commissien,  it  does  not  sienify  what  happened  in  the  interim,  as 
to  the  payment  of  the  items  of  the  first  ddl)t,  the  balanoe  throughont  continuing 
sufficient  for  a  petitioning  creditor'B  debt. 

It  was  then  proposed  to  show  on  the  part  of  the  defendant  in  answer  te  the 
proof  of  partnership,  that  B.  J.  and  J.  8.  Bobvee  were  not  lepU^  partners 
according  to  the  law  of  HoUuid:  that  certain  fttmalitaes  in  constitttting  a  part- 
nership, dv  writiB^,  and  registertng  the  writing  duly  executed,  were  necessary; 
and  that  these  femmlities  w^e  not  complied  with :  and  a  copy  of  the  Goiiae 
Napoleon,  which  was  proved  to  be  the  law  of  Holland  as  to  the  Code  de  Gcon- 
merce,  was  put  in,  and  his  lordship  was  referred  to  ss.  89, 41,  4^  48,  rf  the 
Code  de  Commerce. 

Lord  Tenterdsn,  C.  J.,  after  referring  to  &,e  articles,  said.  This  may  be  the 
governing  law  of  Holland,  but  It  will  not  prevent  persons  from  iming  here  as 
partners.  If  they  really  are  such  they  may  maintain  an  action  ins  goods  sold 
and  delivered  here.  These  are  merely  municipal  regulations,  prernntin^,  as  it 
seems,  their  suing  as  partners  where  tiiey  are  in  force,  but  not  ^9ctmg  the 
general  rights  of  the  parties. 

A  verdict  was  then  taken  for  the  plaintifl  subject  to  a 
reference  as  to  the  amount. 

JSoarUit,  A.  G-.,  and  PoltleKm,  for  the  phdntiif. 

Gumey,  F.  Polhck,  and  F.  Ae%,  fbr  the  defendant. 


fiEMINa  and  BAZTEB,  Gentlemen,  two,  &e.  v.  WILTON.«-p.  529. 

Aa  ttDttmi  oa  w  aitomt/i  bUl  eaanot  be  |iMdiit»bi^  for  prof<aMioii«l  bmSnew  sgaliMt  m  fttgniey 

without  deliyering  a  il^ed  bill  preyioiu  to  tbe  aotion. 
But  an  item  for  mon^  lont  may  be  Mparatad  finom  tbo  profaflaional  items  and  be  reoorered. 


^80  Dob  d.  Tucker  v.  Tucker.  T.  T.  1830-         [533 

SETTINGS  AFTER  TRINITY  TERM,  IN  C.  P. 

1  Wm.  IV.— 1880. 


OOSUNG  V.  BIRNIE.-i>.  531. 


Plroof  of  a  aonrnMlloa  with  the  defendant  in  the  eaoMy  referring  to  the  nntten  inTelred  in  ii^ 
takinf  pleee  lAer  the  writ  if  raed  oal»  will  ntiiiy  an  nnderti&ing  to  giro  watariel  cridAaed 
in  the  ooonty  where  the  eonTemUion  look  plaoe. 

Tboykb  for  timber. 

The  timber  was  sold  by  Ross  and  Oo.  to  the  plaintiff;  and  r^;ii]arlj  piid  far 
hj  him.  At  the  time  of  the  sale  it  was  lying  at  the  defen^nt's  wnaif  tt 
Msingstoke  in  Hampshire,  where  also  the  sale  took  pboe.  The  payment  ms 
made  m  Middlesex.  Ross  and  Oo.  gave  an  order  to  the  defendant  to  delirer 
the  timber  to  the  plaintiff,  on  being  paid  a  sam  due  to  him  for  cartage,  and  the 
defendant  aooepted  the  order.    This  took  pkoe  in  Hampshire  in  November  1829. 

On  January  5, 1830,  the  plaintiff  tendered  to  the  defendant's  ag^t  in  Lqb- 
don  the  som  dne  to  him  for  cartage  and  wharf  charees,  but  the  defendant  refiued 
to  deliyer  the  timber,  saying,  that  it  had  been  previonsly  sold  to  a  person  of  the 
name  of  Allam,  and  that  the  plaintiff  had  no  property  m  it. 

No  tender  had  been  made  before  January  5 ;  but  the  plaintiff  had  demanded 
the  goods  in  Hampshire  before  the  18th  December,  and  no  claim  was  made  to 
retam  them  on  account  of  a  lien  for  cartage,  &c. 

The  writ  in  the  action  was  sued  out  on  December  18th.  The  defendant  had 
obtained  an  order  to  chanffe  the  yenue,  which  was  discharged  on  the  plaintiff 'e 
giving  the  usual  undertaking  to  give  material  evidence  in  fondon. 

Taddy,  Seijt.,  for  the  defendants  submitted  that  the  plaintiff  must  be  dod- 
suited,  for  not  having  compMed  with  this  undertaking.  There  is  no  eTidenoe 
whatever  in  London,  except  the  tender  on  January  5th,  which  is  after  the  aetioa 
brought.  Either  the  tender  was  necessary  or  tmneoessaiv :  if  unneceswy,  it 
cannot  be  material  evidence ;  if  necessary,  the  action  was  brought  too  soon,  for 
the  cause  of  action  was  not  complete  when  it  was  commenced. 

Tnn)AL,  C.  J.  The  conduct  of  the  parties  up  to  the  time  of  the  trial  is  admii- 
sible  in  evidence.  I  cannot  therefore  exclude  this  evidence ;  and  it  certainly  is 
material  as  explaining  the  prior  detention  of  the  timber  by  the  defendant.  The 
plaintiff  woula  not  be  at  liberty  to  show  a  new  cause  of  action  accruing  after  the 
writ  sued  out :  but  here  he  onlv  explains  what  had  taken  place  before,  by  Uie 
defendant's  conduct  after  that  date. 

Verdict  for  the  plaintiff,  with  leave  to  move  on  other  points. 

WUde^  Seijt.,  and  R.  V,  Eiduirdi,  for  the  plaintiff. 

Taddy,  Serjt.,  and  Siarkie,  for  the  defendant. 


PARRET  V.  DUNCAN  and  Others.— p.  533. 

On  an  avowry  of  a  distreu  ai  made  under  11  G.  2,  e.  1,  on  goods  firaadnlently  rtmiomi,  tkl 
defendanta  mvet  prove  that  there  wai  no  niAeient  distress  left  on  the  premises. 


DOE  on  the  demise  of  TUOKJIR  v.  TUCKER.— p.  536. 

^  ^2^?^  ^^  ^*  ^^  ^  ^^'  ^®  defendMit  is  not  entitied  to  besia  by  admitting  the  heinUt 
!k  ^*  °'  ^*  ancestor  unless  defeated  by  a  oonreyaaoe  made  by  the  ancestor  nnder  whkB 
Ssnmnrtl"^ ol^^ms.    To  entitte  the  defendants  to  begin,  the  plaintiTs  whole  printi ftti* 


anst  be  admitted. 


EEPORTS  OF  CASES 


ABOUED  AND  DETEBMINED 


IH  TBS 


COURT  OF  KING'S  BENCH. 


By  J.  DOWLING, 

Of  Ae  Middle  Temple,  Eiq.,  and 
A.  RTLAND, 

of  Qrayi  Inn,  E$q. 


VOL.  IX. 

Containing  Cases  from  Michaelmas  Term,  1826,  to  Trinity  Term, 

1827. 
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CASES 


AB0UJSD  AKD  MTBRHINBD 


COURT  OF  KING'S  BENCH, 


nr 


3Bif[iaeImaa  (term, 


IN  THE  SEYEKTH  TSAB  OF  THB  KEIW  OF  GXOEOB  IV.—1826L 


aiLLBANK'S  BiiL-^p.  6. 

Time  allowed  to  add  and  jattify  boil  hj  Hobeoe  Corpnir  where  one  of  Ike  bail  of  whoai  BCllea 

had  been  giren,  was  taken  iraddenly  ill. 

It  18  a  general  rule,  that  no  additional  time  is  allowed  in  bail  by  babeaa  ootpus^ 
if  tbe  bail  do  not  come  up  poiAiant  to  notice,  oar  are  rejected,  tk  this  ease,  how- 
ever,  one  of  the  bail  of  whom  notice  had  been  given,  had  become  suddenly  ill^ 
and  was  unable  to  attend.     Upon  an  affidavit  of  this  faoty 

Batlet,  J.,  allowed  two  days'  time  to  add  and  justify  another  bail. 

Chit^  for  the  defendant 


BHILLITOE'S  Bail.— p.  6. 

Where  time  waa  applied  for  to  send  an  affldayit  of  Jnetiileation  into  the  eonntiry,  to  amend  a 
mietake  in  the  Jnra<^  the  Oonrt  made  the  attorney  pay  the  eoete  of  the  applioation. 

In  this  case  there  being  a  mistake  in  the  jurat  as  to  the  names  of  the  bail  by 
affidavit, 

E,  V.  Eichards  applied  for  time  to  send  the  papers  back  into  the  countiyi  to 
have  the  mistake  rectified. 

Batlst,  J.    Let  it  be  so,  but  it  must  be  at  die  expense  of  the  attorney  or 
his  derk.    People  will  recollect,  when  they  have  to  pay  for  their  blunders. 

Time  given. 


WiNTEK  V.  BARNSS.'^-p.  18. 


Proeesi  being  retamaUe  in  Baiter,  plaintil^  in  Trinity  term,  'ftlei  OOniiiion  ball  fbr 
lad  direre  a  deelaratioo  witih  nollee  to  plead.  In  tAvity  vaeatien,  judgment  ii  lined  §^ 
want  of  plea:— 'Held,  that  defendant  waa  not  entitled  to  an  iaparlanee  until  IfiAaehaai 
term,  for  thii  rule  only  apj^ea  where  the  defendant  liiniidlf  ii  properly  in  Conrt  before  the 
dedantion  ii  delivered. 
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xiLOYD  and  Co.  v,  FRESHFIELD  and  AnoUier.— p.  19. 

Where  »  partner  borrowed  money  on  hie  own  piivrnte  Meoimt»  and  inbeeqiiently  mpf^Md  psl 
of  it  to  putnenhip  pnrpoeea : — Held,  UuU  the  lender  eoold  not  me  the  pwtnerriiip  for  the 
money  so  borrowed. 

Assumpsit  for  money  lent  the  defendants  as  oo-partnera.  The  first  named 
defendant  pleaded  non  assumpsit,  on  which  issue  was  joined.  The  other  defend- 
ant suffered  judgment  bj  default.  At  the  trial  bef(ne  Abbott,  G.  J.,  at  the 
Iiondon  adjourned  sittings  siUr  last  term,  it  appeared  in  eridenoe  that  the 
money,  for  which  the  action  was  brought,  had  heea  lent  by  the  plaintilb  to  one 
of  the  defendants  only.  Two  questions  were  raised  at  the  trial;  fiisi, 
whether  the  money  had  been  lent  on  the  partnership  credit,  or  only  on  the 
private  credit  of  one  of  the  partners  for  his  own  priyate  purposes,  with  the 
pUintiffis'  knowledge ;  and  second,  whether  any  portion  of  the  money  had  foond 
Its  way  into  the  partnership  funds,  and  had  been  applied  to  partnership  pur- 
poses, so  as  to  make  the  defendant  Freshfield  liable  pro  tanto.  The  jury  found 
their  verdict  for  the  defendant. 

Brougham  now  moved  for  a  rule  nisi  for  a  new  trial,  on  the  ground  that  on 
the  second  point  the  verdict  was  against  the  evidence. 

Abbott,  C.  J.  Assuming  that  any  part  of  this  money  found  its  way  into 
the  partnership  funds,  I  by  no  means  wish  it  to  be  understood,  that  if  one  part* 
ner  oorrows  money  on  his  own  private  credit,  and  afterwards  implies  it  to  the 
partnership  uses,  the  lender  of  the  money  may,  in  consequence  of  such  subse- 
quent appucation,  charge  the  ntrtnership  with  the  liability  of  the  single  part- 
ner in  his  private  capacity.  That  is  a  doctrine  to  which  I  cannot  yield ;  and 
which  cannot,  in  my  opinion,  be  supported  in  law. 

Batlet,  J.,  HoLEOTD,  J.,  and  LittTiKDALK,  J.,  eoncuned  in  the  propriety 
of  the  verdict.  Bule  refused. 


JOHN  DODBS  and  Others  v.  BICHABD  EMBLETON.-^.  27. 


The  meiter  of  »  Teaael  hftring  on  board  »  lioeneed  pilot  appointed  by  the  Trinity-House  of 
Neweaitle-npon-Tyne,  nnder  the  Local  Aet»  il  G.  S,  o.  86,  t.  S,  Is  not  entitled  to  the  pro- 
teotion  of  the  55th  eection  of  the  General  Pilot  Ao^  6  G.  4»  e.  U5. 


M'GILLIYBAT  and  Others,  Assignees  of  INGLIS  and  Another,  Bankrupts, 

V.  8IMS0N.— p.  85. 

An  agreement  by  a  broker,  that  he  will  fell  goods  for  hia  prineipal,  and  pay  orer  the  whole 
'  proceeds,  without  setting  off  a  debt  then  dae  to  him  from  his  prineipal,  is  not  binding  vpoa 
the  broker,  so  as  to  deprive  him  of  his  legal  right  of  lien  or  sei^ffL 

Assumpsit.  The  declaration  stated  that  the  bankrupts,  together  with  an- 
other  person,  since  deceased,  had  carried  on  business  with  one  Edward  EDioe, 
under  the  firm  of  Inglis,  EUi6e  k  Co. ;  and  that  Ellioe  retired  from  the  said 
partnership  on  the  80th  of  April,  1821,  and  the  bankrupts  and  the  now  deceased 
partner  then  commenced  busmess,  under  the  firm  of  Inglis  and  Co. ;  that  the 
wim  of  1844^.  7».  M.  was  due  to  the  defendant  from  the  firm  of  Inglis,  Ellioe 

possessed 
that 
and 
that 


35]  9  DowuNG  &  Rtland.  685 

Inglis  and  Co.  wonld  employ  defendant  as  broker,  to  sell  the  timber  npon  com- 
mission, and  would  endorse  and  deliver  the  bills  of  lading  to  him,  defendant 
undertook  to  acoonnt  for,  and  pay  over,  the  proceeds  of  the  sales,  without  de- 
ducting therefrom  the  sums  of  money,  or  either  of  them,  so  due  to  him  as  afore- 
said. Averment  of  performance,  on  the  part  of  the  bankrupts,  before  their 
bankruptcy,  and  that  the  timber  was  sold  for  9,000/.  besides  the  expenses  and 
charges  upon  the  sale;  but  that  defendant  did  not,  nor  wonld  account  for,  and 
pay  over  the  proceeds,  without  deducting  the  two  sums  so  due  to  him  as  afore- 
said ;  but,  on  the  contrary,  rendered  an  account,  in  which  he  did  deduct  the 
whole  of  those  two  sums,  and  refused  to  render  any  other  account.  Plea,  nom 
assumpsit,  with  notice  of  set-off.  Issue  thereon.  At  the  trial  before  Abbott,  0. 
J.,  at  the  London  adjourned  sittings  after  last  term,  the  case  was  this.  The 
plaintiff  were  the  assignees  of  Inglis  and  Oo.  The  partnership  of  Inglis,  Ellice 
and  Go.  was  dissolved  on  the  80th  of  April,  1831,  that  firm  then  being  indebted 
to  the  defendant  upwards  of  1,800/.  After  the  retirement  of  Mr.  Ellice,  who 
was  still  living,  the  firm  of  Inglis  and  Co.  became  indebted  to  the  defendant 
about  400/.  On  the  death  of  Mr.  John  Inglis,  a  partner  in  both  the  firms,  on 
the  7th  of  August,  1822,  it  was  found  that  the  house  was  insolvent,  and  the 
creditors,  among  whom  was  the  defendant,  were  called  together  and  informed  of 
it.  In  the  months  of  October  and  November,  1822,  the  bills  of  lading,  in  ques- 
tion,  arrived.  They  were  of  timber,  the  property  of  the  house.  The  defendant, 
who  had  for  many  years  been  employed  by  the  house  as  broker,  was  requested 
to  act  as  broker  in  the  sale  of  the  timber,  and  was  told,  that  he  must  not  set  off 
the  debt  due  to  him  from  either  of  the  firms  against  the  proceeds,  but  must  ren« 
der  an  account  of  the  whole  proceeds,  and  pay  them  over;  to  which  he  agreed. 
There  was,  at  that  time,  no  contemplation  of  a  bankruptcy  by  the  firm ;  but  it 
was  intended  that  the  business  should  be  carried  on  by  the  partners,  under  the 
inspection  of  trustees,  which  was  done  from  August  1822,  to  May  ]L823 ;  and 
on  the  29th  of  May,  1823,  a  commission  of  bankruptcy  issued.  The  defendant 
sold  the  timber  for  7,768/.  10«.  and  rendered  an  acpount,  in  which,  after  deduct- 
ing the  costs  and  charges  upon  the  sale,  and  the  debts  owing  to  himself  from 
both  the  firms,  he  credited  the  bankrupts  with  a  balance  of  925/.  IBs.  lOd. ;  and 
which  balance  he  had  paid  into  Court.  This  was  the  case  on  the  part  of  the 
plaintiffs.  On  the  part  of  the  defendants,  the  following  letter,  sent  to  him  by 
the  old  firm,  at  the  time  of  their  dissolution,  and  of  the  establishment  of  the 
new  firm,  was  put  in: — '^  London,  30th  of  April,  1821.  Sir, — ^We  begto 
acquaint  you,  that  Mr.  Ellice  retires  from  our  firm  fh>m  the  present  date.  The 
business  of  the  house  will  be  continued,  as  heretofore,  by  the  remaining  partners, 
who  assume  the  funds,  and  charge  themselves  with  the  liquidation  of  the  debts 
of  the  partnership.  We  remain,  &c.,  Inelis,  Ellice  and  Co.'' — '^A.  Simson, 
Esq.''  It  was  contended,  on  the  part  of  the  defendant,  that  he  was  entitled  to 
set  off  the  debts  due  to  him  from  both  the  firms,  inasmuch  as  the  new  firm  had, 
by  that  letter,  expressly  undertaken  to  liquidate  ^'  the  debts  of  the  partnership," 
that  was,  of  the  old  mrm.  The  Lord  Chief  Justice  was  of  opinion,  that  Mr. 
Ellice,  a  partner  in  the  old  firm,  being  still  alive,  the  defendant  could  not  set 
off,  as  against  the  assignees  of  the  new  firm,  the  debt  owing  to  him  from  the  old 
firm ;  but  that  he  might  set  off  the  debt  owing  to  him  from  the  new  firm,  the 
agreement  to  the  contrary  not  being,  in  his  Loniship's  opinion,  binding.  He, 
therefore,  directed  the  jury  to  find  a  verdict  for  the  plaintiffs,  for  the  amount  of 
the  proceeds  of  the  timb^,  after  deducting  the  charges  of  the  sale,  the  suin  of 
418/.  A$,  2d.y  due  to  the  defendant,  from  the  new  firm,  and  the  sum  paid  into 
Court. 

Gum^  now  moved  for  a  rule  nisi  for  a  new  trial,  or  to  increase  the  verdict 
by  the  amount  of  418/.  4«.  2d.,  the  sum  due  from  the  new  firm  to  the  defendant 
The  defendant  had  no  right,  as  against  the  assignees,  to  set  off  the  debt  due'  to 
him  from  either  of  the  firms.  He  expressly  undertook,  in  consideration  of  the 
commission  to  be  paid  him  for  the  sale  of  the  timber,  not  to  set  off  either  of  the 
debts ;  but  to  account  for.  and  pay  over,  the  whole  of  the  proceeds.    That  was  a 
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promiBe  founded  apoa  a  yalaable  oonsideration,  and  wu,  therefore,  binding  upon 
Aim.  He  entered  into  a  iq>eeial  agreement^  that  thu  partieular  transacdon 
should  be  kept  distinct  from  all  his  former  dealings  with  the  bankrupts,  and 
that  the  whole  of  the  proceeds  of  the  timber,  with  the  exoepUon  of  his  own 
eiqienses  and  oommission,  should  be  paid  over  to  them;  he  had,  therefore,  no 
Mht  to  retain  any  part  of  ihe  mcmej  in  respect  of  his  own  eeneral  balance 
Tue  transaction  must  have  been  oonsidered  as  separate  and  <Ojstinot  from  all 
others  between  the  bankrupts  and  the  defendant,  even  if  they  had  been  aetinf 
for  themselves  only }  and  the  defendant's  undertaking  so  to  consider  it,  would^ 
«ven  under  those  mroumstanoes,  have  operated  as  a  waiver  of  his  lien  upon  ^e 
goods,  or  the  produce  of  them,  for  his  general  balance.  But  the  ddendsnt 
knew,  at  the  tune  when  he  entered  into  the  agreement,  and  thereby  obtained 
possession  of  die  goods,  that  the  bankrupts  were  in  insolvent  circumstances,  and 
that  they  were  not  acting  for  themselves,  but  for  the  benefit  of  their  creditars  at 
large ;  and  upon  that  ground,  therefore,  he  oould  not  be  entitled  to  a  lien  upon 
the  |;oods  to  the  ftJl  amount  of  his  own  debt,  to  the  prejudice  of  the  rest  of  the 
creditors. 

Abbott,  0.  J.    This  is  an  action  by  the  assignees  of  the  bankrupts.    Their 
duty  is  a  plain  one.     It  is  to  take  the  account  between  the  bankrupts,  and  thoee 
who  are  indebted  to  them  on  one  hand,  and  have  claims  upon  them  on  the  oth^, 
precisely  as  it  stands  at  the  time  of  the  bankruptcy.    This  is  clear  from  the  Isa- 
guage  of  the  statute  6  Oeo.  2,  c.  80,  s.  28,  which  is  not  materially  altered  by 
tne  6  Geo.  4,  c.  16,  s.  50,  and  which  enacts,  "  that  where  it  shall  appear  that 
there  has  beoi  mutual  credit  ffiven  by  the  bankrupt  and  any  other  person,  or 
mutual  debts  between  the  baiucrupt  and  any  other  person,  at  any  time  before 
such  person  became  a  bankrupt,  the  assignees  shall  state  die  account  between 
them,  and  one  debt  may  be  set  against  another;  and  what  shall  appear  to  be 
due^  on  either  side,  on  the  balance  of  such  account^  and  on  setting  such  debts 
iu»inst  one  another,  and  no  more,  shdll  be  claimed  or  paid  on  either  side." 
This  is  dear,  also,  from  the  language  of  the  Lord  Chancellor,  in  the  case  £z 
parte  P^resoott,  1  Atk.  280.    There  the  petitioner  was  a  creditor  of  the  bankrupt 
upon  simple  contract,  and  a  debtor  of  the  bankrupt  upon  a  bond ;  and  he  applied 
to  be  allowed  to  set  off  one  against  the  other,  under  the  5  Oeo.  2,  c  30,  s.  28. 
The  Lord  Chancellor  said,  "  I  think  this  case  is  within  the  equity  of  the  statute, 
^erefore,  let  it  be  referred  to  the  commissioners  to  take  the  aoeount  betweeo 
mm  and  the  bankrupt,  and  let  what  shall  be  found  due  from  the  bankrupt,  at 
the  time  of  the  bankruptcy,  be  deducted  out  of  what  shall  be  due  on  the  peti- 
tioner's bond,  and  the  balance  only  be  paid  by  the  petitioner  to  the  assignees." 
I  think  that  case  is  applicable  to  the  present ;  and,  therefwre,  that  so  far  as  the 
bankrupt  laws  are  concerned,  the  defendant  is  clearly  entitled  to  deduct,  from 
die  claims  of  Uie  assignees,  the  debt  owing  to  him  from  the  bankrupts.    Neither 
do  I  think  that  the  agreement  entered  into  between  the  bankrupts  and  the 
defendant  varies  the  case.     I  do  not  consider  such  an  agreement  binding  upon 
tlie  defendMit,  so  as  to  deprive  him  of  the  legal  rights  which  he  possessed,  of 
aen  and  of  BetroS.    In  the  case  of  Comforth  v.  Sivett,  2  M.  &  S.  610,  thii 
i^rt  held  diat,  m  assumpsit  for  goods  sold,  the  defendant  might  set  off  sn 
•oceptwice  of  the  plaintiff's,  which  had  come  into  his  hands  after  the  deHvery 
money  ^^'^^  ^^^^^^^gl*  **»«  defendant  had  agreed  to  pay  for  the  goods  in  ready 

inEltZ^'n  ^*?1  «°*»wb^  of  the  same  opinion.  It  was  decided  by  this  Court, 
the  imSd.%  u'.^..^*'  ^^^'  that  if  to  a  plea  of  setoff,  the  plaintiff  replies  that 
^^T^^J^^iJ^'^  i^*  ^^^^  "  brought,  were  to  be  paid  for  in  ready  money- 
^  Court  of  r^  ^  bad :  and  the  same  principle  was  recognised  and  acted  upon  by 
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irOlBiliOOH  «.  BAWES  ud  AmHfar,  EiMoton  of ^^  iaoemaL^^.  40. 

Whea  one  of  two  joint  etaentan  was  applied  to  for  payment  of  a  debt  of  ^  testator's,  who 
had  been  4lead  20  years,  and  as  against  whom  the  debt  was  barred  by  the  Sutnte  of  limita- 
tions, and  said,  "  I  belieYe  the  debt  is  a  tost  one,  and  has  never  been  paid.  I  should  4m 
happy  to  serve  you  in  the  matter  if  I  could,  but  I  oannet  do  anything  without  the  oonsent  of 
the  (teflCator*a)  family  }**— Held,  in  an  «ctioa  aninat  both  the  eiecutora,  that  there  was  no 
•nch  acknowledgment  of  the  debt,  as  took  toe  case  out  of  the  Statute  Of  Limhatiinis,  m 
agiiiist  them ;  there  being  no  promiae,  exprasied  or  ittpNed,  10  pay  the  delM. 

AsmneMOT  upon  the  akhmot  eomitey  «veniiig  i^romiaegy  first  hj  tho  testator  ia 
hifi  Ufetim^  and  oaoMdly,  hjihe  deHndaBta^  -as  hk  exfi«ator%  aiaoe  Yds  doatk 
Pleas,  first,  non-assumpsit ;  and  «eeoid,  the  Statale  "Vt  limitations.  Issaes 
thereoB.  At  the  trial  before  Abbott,  C.  J.,  at  the  London  ai^onmed  sittings 
after  the  last  term,  the  case  was  this.  The  debt  which  the  plaintiff  sought  to 
reooTer  was  incurred  by  the  testator  in  the  year  1796.  The  testator  died  in  the  year 
1804.  The  defendants  were  his  eawcBiew,  bvl  Sawes  had  ta^en  the  most  aotiTB 
part  in  the  arrangement  of  his  affairs.  It  was  admitted  that,  as  to  testator,  the 
debt  was  barred ;  the  question  was,  whether  there  had  been  such  a  promise  to  pay 
it  by  theddfandairt  Dawes,  iritbin  six  yesnof  tke  jEetion  bron^t,  as  would  be 
faindii^^  upon  both  the  defendants,  and  take  the  case  out  of  Uie  statute.  Upon, 
tiiis  pmnt  it  appeared,  that  shortly  befinre  the  aotion  was  brought,  the  plsintiff 
called  upon  the  defendant  Dawes,  stated  his  daim  upon  the  testator's  estate,  somI 
expressed  a  hope  that  the  executors  would  see  it  settled.  IXtwes  admitted  that 
the  debt  was  a  just  one,  and  that  it  had  never  been  paid;  and  said  he  should  be 
happy  to  serve  ihe  plaintiff  in  the  matter  if  he  could,  but  that  he  could  not  do 
anything  without  the  consent  of  the  (testator's)  family.  The  Lord  Chief  Justice 
was  of  opinion,  that  this  was  not  siisk  a  persooal  aeknosrledgmeBi  of  the  debt^ 
or  promise  to  pay  it,  as  would  take  the  case  out  of  the  statute,  and  therefore  non* 
snhed  the  pilamtiff. 

E.  Lafoes  now  moved  to  scit  aside  the  nonsuit,  and  Ibr  a  new  trial.  He  cited 
Perry  v.  Jackson,  4  T.  B.  516 ;  Jackson  v.  Fairbank,  2  H.  Bl.  840 ;  Whitcomb 
V.  Whiting,  Doug.  651;  Perham  v.  Raynall,  i^  J.  B.  Moore,  566,  2  Bingh.  811. 

Abbott,  C.  J.  It  appeared  at  the  trial,  that  the  plaintiff's  debt  accrued  in 
the  year  1796;  that  the  testator  died  in  1804 ;  and  that  no  claim  was  made  in 
lespectof  the  debt  tiU  a  period  of  more  than  twenty  vetfsirftoir  his  dea^^  Under 
snch  dieumstances  payment  was  io  be  presumed,  unless  the  contrary  was  clearly 
shown.  Perhaps  that  was  shown  sufficiently,  because  one  of  the  executors  un* 
doubtedly  admitted  that^  so  &r  as  he  knew^ihe  money  had  never  been  paid.  But 
ihe  question  is,  whether  there  was  such  an  ad^nowledsment  of  the  debt  by  one 
of  the  executors,  as nised an  implied  ptomiseon  behuf  of  himself  and  his  co- 
executor  to  pay  it,  and  took  the  case  out  of  the  Statute  of  Limitations  as  against 
them  both.  The  evidenoe  was,  that  Dawes  said,  he  believed  the  debt  wtti  a  just' 
one,  and  had  never  been  paid;  aad  that  he  should  be  glad  to  serve  the  plaintiff 
in  the  matter,  if  he  ootdd,  but  that  he  coi:dd  not  do  miywniffwitiieQt  the  consent 
of  the  testator's  familv.  I  was  of  cpinioaatthe  trial,  that&is  wasnota  penonal 
promise  to  pay  the  debt,  nor  eiven  «  piweenal  aeknowle^pent  of  its  existence ; 
bat  a  mere  reference  of  the  plaintiff  to  tiie  fiunily  of  the  testator,  with  whom  it 
lay  to  say  whether  the  debt  would  be  paid  or  no^  and  consequently,  that  there 
was  nothing  to  take  the  case  out-of  the  statute  against  the  defendants.  I  am  of 
the  same  opinion  now,  and  tiierefore  I  think  we  ought  not  to  grant  any  rule. 

Batlkt,  Ji  I  am  of  the  same  opinion.  I  think  the  nonsuit  was  perfectly 
rifht  The  evidence  SMreirfy  amonnled  to  sn  aeknoisledgnent  of  ihe  cotiAence 
of  the  debt>  but  it  certainly  did  not  amount  to  a  promise  to  pay  it;  on  the  con- 
tsary,  the  re&ienoe  to  the  testator's  familv  wss  a  refusal  to  pay,  fbr  it  was  in* 
eiieot  BBjpxm,  **1  woold  ssrvie  yon  if  I  oottfd— i^y  to  the  family-^ff  thc^  choose 
to  pay  i^  th^  m^y,  b«t  wiAout  them  I  can  do  nothins/'  Snoh  hm|;Qage  eooU 
not  poperly  be  construed  into  a  promise  to  pay  a  debt  by  any  individnal,  «bA 
jBom  lees  by  an  eieeutOTi  whose  testator  had  beoi  dead  twenty  year^,  andwheit 
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the  debt  olaimed  is  thirty  jean  old.  If  exeoaton  could  be  bound  by  mkun 
00  loose  as  this,  their  sitnation  would  be  most  alarming.  Thej  are  boimd,  if  pof- 
aible  to  resist  such  a  claim ;  thej  have  no  right  to  waive  any  legal  defence  to  neli 
an  action :  and  if  they  did,  and  were  to  pay  a  debt^  against  the  reoovery  of  whidi 
there  was  any  legal  bar,  they  would  render  themselves  liable  over  to  those  who 
were  interested  in  the  testator's  property. 

HoLBOTB,  J.  I  also  think  the  nonsuit  was  right  There  was  no  sndi 
acknowledgment  of  the  existence  of  the  debt,  as  amounted  to  an  admisnon  that 
the  executor  thought  himself  liable  as  such  to  pay  it,  or  from  which  the  kw 
would  imply  a  promise  to  pay;  and  a  mere  aoknowled^ent  of  the  ^yi«ten^ of 
a  debt,  unaccompanied  bv  a  promise,  express  or  imphedj  to  pay  it,  is  not  soilh 
cient  to  take  a  case  out  oi  the  Statute  of  Limitations. 

LrrriiiDAiiKj  J.,  concurred.  Bule  refused. 


The  Kma  V.  The  INHABITANTS  of  WASMINSTEB.— p.  70. 

A  hiringt  for  an  indefinite  period,  tt  six  ehillingt  t  week  fi»r  the  winter,  end  nine  abillinei  a 
week  for  the  snmmer,  is  not  a  yearly  hiring,  and  a  year's  aerrice  under  it  will  not  eoofcr  a 
•seniement. 


The  KING  v.  WILLIAM  FOWEE,  Esq.— p.  120. 

A  lyhthouaa  erected  on  the  diore  for  conveying  light  to  diipa  at  aea,  ta  not  rateable  in  reqieei 
ortho  value  of  the  tolls  paid  by  the  ahip-ownera  for  the  benefit  ao  oommonictted;  bat  mb 
^plyaa  a  building. 


SITTINGS  IN  HILARY  TERM,  IN  K.  B. 
7  A  8  Geo.  IV.— 1827. 


ROGERS  V.  BRODERIP,  Esq.— p.  194. 


The  2  Geo.  3,  e*  98,  which  givea  additional  protection  to  jnatioea  in  caaea  of  actiona  broafiit 
againat  then^  for  anything  done  m  pur$uanee  of  that  aet^  but  which  doea  not  require  notice 
of  action,  doea  not  deprive  them  of  their  right  to  the  notice  required  by  the  94  Geo.  8,  c  44, 
which  requirea  notioe  in  caees  of  actiona  brought  against  juaticea  for  anything  done  m  exec*- 
f  iM  of  tktiw  o^Cce.  Therefore,  where  in  an  acuon  aniost  a  magistrate,  under  the  2  Geo.  3,  c 
28,  the  plaintiff  proved  aervice  of  a  notice  not  perfectly  conformable  with  the  requisites  of 
the  24  Geo.  2,  c  44,  and  waa  thereupon  nooauited :— Held,  that  the  nonsuit  waa  righL 


;       The  KING  V.  The  JUSTICES  of  WORCESTERSHIRE.— p.  210. 

^SSJII!7^i^P^  iuTolTing  the  aame  facts,  and  the  aame  questiona  of  law,  hanng  been 

'  cSmrf !.J^  hewinff  at  aesnons,  and  the  appellants  baring  agreed  that  the  dedaion  of  the 

d^«5  J?2?  fu  ®""  ^^^i  •*»•  ^^^  «'^»  •«*  **»•  aaaaiona  having  by  a  mqority  of  josiices 

tS^rS. u^^^  ^*  respondent  in  the  firat :— Held,  that  the  Court  would  not  compel  (ha saa- 

*  doubt  or^.!r  ^'^^  ^^"'  although  the  justices  had  granted  a  caae,  but  not  upon  asy 

wwDt  Of  their  own  as  to  the  propriety  of  their  decisiao  *^ 
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Ex  parU  The  TRUSTEES  of  The  EUGBT  CHABITT.— p.  214. 

JfajMiaiiiM  Teftued  to  the  TnifteM  of  the  Rugby  Chuity  to  eompel  the  payment  of  inoreased 
almi  to  eUimanti  od  the  ftrnda,  althoagh  the  applieanti  .were  at  an  adTanoed  age»  and  would 
probably  be  dead  before  relief  eoald  be  had  in  Chaneery. 


Hie  KING  V.  Hie  Iter.  SAMUEL  DAVIS,  Clerk.— p.  284. 

Mmtdamiu  Ilea  to  a  minister  to  reatore  a  pariah-olerk  removed  by  him  withoat  Just  canse.  And 
the  Court  will  not  Jndge  of  the  Jnstiee  of  the  oame  of  removal  apon  the  exparU  etatement 
of  the  minieter ;  he  mnat  itate  it  in  his  retom  to  the  wMmdmmu;  and  give  the  olerk  an  oppor* 
tonity  of  aniwering  it 


WAGSTAFFE  v.  BOABDMAN.(a)-i>.  248. 

In  an  action  by  the  endorsee  against  the  endorser  of  a  bill  of  exehange,  evidence  of  an  aeknow- 
lodgment  of  an  existing  debt  and  of  a  promise  to  pay  by  the  defendanti  is  admissible  and 
soAoient  to  support  a  count  upon  an  account  stated. 

AssTTMPSiT  bj  ihe  endorsee  against  the  endorser  of  a  bill  of  exchange,  with 
the  nsoal  money  counts,  and  a  count  upon  an  account  stated.  At  the  trial  b^ 
fore  Hullock,  ]d.,  at  the  last  assizes  for  the  county  of  Lancaster,  there  appearing 
to  be  a  &tal  variance  between  the  bill  itself  and  the  description  of  it  in  the  de- 
claration, it  was  admitted  that  the  pbuntiff  could  not  recover  upon  the  counts 
setting  out  the  bill.  It  was  then  proposed  to  give  evidence  of  an  admission  of 
the  debt  by  the  defendant,  coupled  with  a  promise  to  pay,  which,  it  was  con- 
tended, would  entitle  the  plaintiff  to  recover  upon  the  count  upon  an  account 
stated.  The  learned  Judge  was  of  opinion  that  the  evidence  was  not  admissible, 
and  nonsuited  the  plaintiff.  In  Michaelmas  term  last,  a  rule  nisi  for  a  new  trial 
having  been  obtained, 

Starkie  now  showed  cause.  The  evidence  was  properly  rejected.  The  plain- 
tiff had  no  cause  of  action  except  upon  the  bill  of  exchange,  and  it  was  to  that 
instrument  the  acknowledgment  referred.  There  is  no  case  to  be  found  in  which 
it  has  been  held  that  such  evidence  would  support  a  count  upon  an  account  stated, 
under  such  circumstances  and  between  such  parties  as  the  present.  Knowles  v. 
Mitchell,  13  East,  249;  Leaper  v.  Tatton,  16  East,  420;  and  Hishmore  v. 
Primrose,  5  M.  &  S.  65,  will  probably  be  cited  on  the  other  side ;  but  in  all 
those  cases  there  was  an  original  debt,  there  was  a  privity  of  contract  between 
the  parties,  and  the  defendant  was  primarily  liable.  Here  there  was  no  original 
debt  from  the  defendant  to  the  plaintiff,  there  was  no  privity  of  contract  between 
them,  the  defendant  was  not  an  original  party  to  the  bill,  nor  primarily  liable  to 
the  plaintiff.  The  only  dealing  between  these  parties  was  constructively  by  the 
custom  of  merchants  upon  the  bill,  and  therefore  the  plaintiff  could  rely  only 
upon  the  bill  to  support  his  claim  against  the  defendant. 

2>.  F,  Jonesj  coiUrd,  was  stopped  by  the  Court. 

Baylst,  J.  I  am  of  opinion  that  the  evidence  tendered  and  rejected  in  this 
case  should  have  been  received,  and  therefore,  that  there  ought  to  be  a  new  trial. 
Evidence  of  an  existing  debt  is  sufficient  to  support  a  count  upon  an  account 
stated.     The  circumstance  of  the  defendant  in  this  instance  not  being  an  original 

(a)  The  three  puisne  Judges  of  this  court  sat»  as  on  former  ooeasions,  from  Tuesday,  tha 
13th,  to  Thunday,  the  32d  of  February  indusiye;  and  from  Monday,  the  SOth  of  April,  to 
Tuesday,  the  1st  of  May,  ineluslTe;  during  which  periods  thia  and  tha  fdUoidag  oases  wera 
ieeided. 

8D 
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party  to  tlie  bffl  BMkes  so  diffiaraooe,  for  his  cadoraemeat  of  tbe  Inll  cvealed  & 
debt  from  him  to  the  endorsee.  Besides,  his  acknowledgment  of  an  exislaiiff 
debt,  uid  his  promiso  to  pay  it,  eiealed  a  pri^ty  of  eontracsi  bettreen  hira  and 
Ae  plaintiff,  independently  ci  the  bill,  and  wafl  good  evidenoe  to  aoppoit  iha 
count  upon  an  aooount  stated.  The  role  for  a  new  trial,  therefore,  most  be  mide 
absolute. 
HoLBOTD,  J.,  and  LiTTLEDAia,  J.,  concurred.  Rule  absolute. 


JAMBS  HAUOHTON  LANG8T0N  v.  Sir  CHARLES  MORICB  POLE, 
Bart.,  HAUGHTON  FARMER  OKEOVER,  MARIA  SARAH  LANGS- 
TON,  CHARLES  BARTER  the  elder,  and  ELIZABETH  CATHERINE 
his  wife,  and  CHARLES  BARTER  the  younger,  an  in&nt  by  his  guaidiaiL 
298. 


J.  L.  deTited  to  Us  son  J.  H.  L.  for  life ;  remainder  to  tnutees  to  preserre  oonttngwit  rsnsB- 
den;  remainder  to  the  second,  tbird,  foordiy  flflih,  and  aU  and  e^eiy  other  the  son  and  som 
of  his  said  son  J.  H.  L.  in  tail  male,  according  to  seniority  of  age  and  priority  of  birth.  Th«n 
was  no  limitation  to  the  trst  son  of  J.  H.  L.  The  deelaiation  of  the  tniai  ooataioed  a  pio- 
Tision  to  raise  money  for  the  danghters  of  J.  H.  L.  on  failure  of  israe  male  of  hia  bo^;  and 
the  will  also  prorided  that  in  case  J.  H.  L.  should  hare  amy  child  or  chlUmi  othrnt  than  sad 
except  an  eldest  or  only  son,  then  J.  H.  L.  might  raise  money  for  portions :  Held,  that  the 
Ant  son  of  J.  H.  L.  took  do  estate  onder  the  wifi. 

The  Master  of  the  Rolls  sent  the  following  case  for  ihe  pinion  of  iMi 
Court:— 

John  Langston,  late  of  Sarsden  House,  Ozfi>rdshire,  Esq.,  now  deceased,  hv 
his  will,  dated  28th  July,  1801,  gave  and  devised  all  his  freehold  and  copyboM 
jnanors,  messuages,  farms,  lands,  tenements,  tithes,  and  hereditaments,  ra  the 
counties  of  Oxford  and  Middlesex,  or  elsewhere  in  England,  with  their  a|^a^ 
tenances  (except  as  therein  mentioned),  unto  and  to  the  use  of  his  son  James 
Haughton  Langston,  and  hb  assigns  during  his  life,  without  inweachment  of 
waste ;  remainder  to  the  use  of  trustees  and  their  heirs  during  the  lile  of  Uis 
said  James  Haughton  Langston,  in  trust  to  preserve  oontinfient  remaindeis; 
remainder  to  the  use  of  the  second,  third,  fourth,  fifth,  and  au  and  every  olher 
the  son  and  sons  of  his  (the  said  testator^s)  said  son  James  Hauehton  Langston, 
lawfully  to  he  begotten,  severally,  successively,  and  in  remainder  one  after 
another,  as  they  and  every  of  them  should  be  in  seniority  of  age  and  priority  of 
birth,  and  the  several  and  respective  heirs  male  of  the  body  and  bodies  of  aU 
and  every  such  son  and  sons  lawfully  issuing,  the  elder  of  such  sons,  and  the 
heirs  male  of  his  body,  to  be  always  preferred  and  to  take  before  the  younger  d 
such  son  and  sons,  and  the  heirs  male  of  his  and  their  body  and  bodies  issuing ', 
remainder  to  his,  testator's  second  and  other  sons  successively  in  tail  male; 
remainder  to  the  use  of  other  trustees  for  the  term  of  500  years,  upon  oertun 
trusts  thereinafter  mentioned;  remainder  to  the  use  of  the  first,  second,  thirc^ 
fourth,  fifth,  and  all  and  every  other  the  daughter  and  daughters  of  his  said  boh 
James  Haughton  Langston,  successively,  in  tail  general ;  remainder  to  the  use 
of  other  trustees  for  the  term  of  99  years  upon  the  trusts  thereinafter  mentioned ; 
remainder  to  the  use  of  testator's  eldest  daughter,  Maria  Sarah  Langston,  and 
her  assies  for  Hfe,  without  impeachment  of  waste ;  remainder  to  the  use  of 
trustees  during  the  life  of  the  said  Maria  Sarah  Langston,  upon  trust  to  preserve 
contingent  remainders;  remainder  to  the  use  of  the  first,  second,  third,  fourtli, 
fifth,  and  all  and  every  other  the  son  and  sons  of  testator's  said  daughter,  sue- 
oessively,  in  tail  male;  remainder  to  other  trustees  fmr  the  tivm  of  6G0  yean 
upon  the  trusts  thereinafter  mentioned ;  remainder  to  the  use  of  the  first,  seoond, 
Ihird,  fourth,  fifth,  and  all  and  every  other  the  daughter  and  daughters  of  the 
said  Maria  Sarah  Langston,  successive^,  in  tail  general ;  and  for  de&ult  of  such 
jflsoey  like  remainders  with  like  attendant  tenns  to  the  use  of  testator^s  ^U»ghter8| 
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Elizabeth  CatLerme  Langston,  Caroline  Langston,  Agatha  Maria  Sophia  LangstoDy 
Henrietta  Maria  Langston,  and  their  issue  respeotively ;  resiainder  to  the  testa^ 
tor's  sixth  and  other  daughters  thereafter  to  be  bom,  successiyely,  in  tail  generoj ; 
remainder  to  the  use  of  other  trustees  for  the  term  of  1500  years,  upon  the  trr  is 
thereinafter  mentioned;  remainder  to  the  use  of  testator's  sister,  Sarah,  the  vife 
of  Peter  Cazalet,  Esa.,  in  fee.  And  the  said  testator  did  by  his  said  will  declares 
that  the  said  term  of  500  years  was  upon  trust  that  the  trustees  thereof,  in  ease 
there  should  be  no  son  of  the  body  of  his  said  son  James  Haughton  lirngstonj 
should  by  mortgage  or  sale  of  the  premises  comprised  in  the  said  term,  raise 
money  for  additional  portions  and  for  maintenance,  as  therein  mentioned.  And 
the  said  testator  did  by  his  said  will  declare,  that  the  said  term  of  99  years  was 
upon  trust,  that  the  trustees  thereof,  in  case  there  should  be  no  son  of  the  body 
of  his  said  son  James  Haughton  Langston,  should  levy  and  raise  such  sum  and 
sums  of  money  for  portions  as  therein  mentioned.  And  the  siud  testator  did  by 
his  said  will  declare,  that  the  said  term  of  600  years  was  upon  trust  that  the 
txnstees  thereof,  in  case  there  should  be  no  son  of  the  body  of  his  said  son  James 
Haughton  Langston,  should  raise  such  sum  and  sums  of  money  for  portions  as 
therein  mentioned.  And  the  said  testator  did  by  his  said  will  declare,  that  the 
said  term  of  700  years  was  upon  trust  that  the  trustees  thereof,  in  case  there 
should  be  no  son  or  daughter  of  the  said  James  Haughton  Langston,  should  raise 
such  sum  and  sums  of  money  for  portions  as  therein  mentioned.  And  the  said 
testator  did  by  his  said  will  declare,  that  the  said  term  of  800  years  was  upon 
trust  that  the  trustees  thereof,  in  case  there  should  be  no  son  of  the  said  James 
Haughton  Langston,  should  raise  such  sum  and  sums  of  money  for  portions  as 
therein  mentioned.  And  the  said  testator  did  by  his  said  will  declare,  that  the 
said  term  of  900  years  was  upon  trust  that  the  trustees  thereof  in  case  there 
should  be  no  son  of  the  said  James  Haughton  Lansston,  should  raise  such  sum 
and  sums  of  money  for  portions  as  therein  mentioned.  And  the  said  testator  did 
by  his  said  will  declare,  that  tho  said  term  of  1500  years  was  upon  trust  that  the 
trustees  thereof,  in  case  there  should  be  no  son  of  the  said  James  Haughton 
Langston,  should  levy  and  raise  such  sum  and  sums  of  money  as  therein  men- 
tion^ for  the  purposes  therein  also  mentioned.  And  in  the  said  testator's  will 
is  contained  a  power  or  proviso,  authorizing  his,  the  said  testator's,  said  son, 
James  Haughton  Langston,  from  time  to  time,  during  his  life,  in  case  there  should 
be  any  child  or  children  of  his,  the  said  James  Haughton  Langston's  body  law- 
fully  begotten,  other  than  and  except  an  eldest  or  only  son,  to  charge  portions 
as  therein  mentioned.  And  in  the  said  will  is  contained  a  proviso,  that  in  case 
the  said  testator's  said  son,  James  Haughton  Langston,  should  die  under  the  affe 
of  21  years,  and  there  should  be  no  son  or  dau^ter  of  his  body  living  at  his 
decease ;  or  being  such,  if  all  such  sons  should  oie  under  21  years  of  age,  and 
all  such  daughters  should  die  under  that  age  and  unmarried ;  then  the  trustees 
of  the  said  will  should  be  possessed  of  certain  stocks  or  funds  therein  mentioqed, 
upon  the  trusts  therein  contained. 

The  said  John  Langston,  the  testator,  departed  this  life  in  February,  1812^ 
leaving  the  said  James  Haughton  Langston,  his  only  son  and  heir-at-law  (then 
a  minor),  and  several  daughters,  him  surviving,  having  previously  made  three 
oodicils  to  his  said  will,  the  last  of  which  bears  date  in  December  1811,  but  no^e 
of  them  making  the  least  variation,  or  in  any  manner  affecting  the  above-mep«- 
tioned  limitations  of  his  real  estates. 

The  said  James  Haughton  Langston  attained  the  ^  of  21  years  in  May  1817j 
and  since  that  time  intermarried,  and  has  issue  by  his  wife  two  sons,  viz.,  Henry^ 
Langston,  his  eldest  and  jBrst  bom  son,  and  Edward  Langston,  his  second  bom 
son. 

The  question  for  the  opinion  of  the  Oourt  was,  whether  Henry  Langston,  the 
fbrst  son  of  the  testator's  son,  James  Haughton  Langston,  took  any  estate  under 
the  said  testator's  will. 

ShadweU^  for  the  plaintiff.  The  eldest  son  of  James  Haughton  Langsto% 
the  testator's  eldest  son,  took  an  estate  tail  in  remaindei  under  the  will.    Qlie 
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Court  must  look  at  the  whole  will,  in  order  to  trriye  mt  the  tnie  eoiutnietiaa  of 
way  puticolar  part  of  it  The  limitation  to  the  sons  of  the  testatcv^B  eldeBt  soa 
eontuns  expren  worda  of  gift,  and  a  sufficient  description  of  the  persona  meiat 
to  take,  among  whom  it  is  clear  from  the  whole  of  the  will  that  the  eldest  son 
was  intended  to  be  included.  In  the  specific  enumeration,  of  the  second  and 
other  sons,  the  first  undoubtedly  is  omitted ;  but  the  subsequent  genend  words  sop* 
ply  that  omission,  for  they  are  ''  all  and  every  other  son  and  sons/'  Those  words 
must  have  been  intended  to  comprehend  all  sons,  whether  previously  enumerated 
or  not ;  and  taken  in  their  ordinary  grammatical  sense,  they  do  in  point  of  &et 
comprehend  all  tiie  sons ;  which  they  could  not  do  unless  they  included  the  first, 
though  omitted  in  the  enumeration.  [Batlkt,  J.  Is  it  not  one  rule  of  con* 
struction,  that  where  a  specific  enumeration  begins  with  inferior  persons,  sobse- 
quent  general  words  will  not  include  superiors  r  It  is  so  with  respect  to  acts  of 
parliament  ',(0)  does  not  the  rule  apply  nere  ?]  It  is  submitted  that  it  does  not 
The  principle  upon  which  it  applies  to  statutes  is,  that  such  a  construction  is 
oonsistent  with  the  intention  of  the  legislature  ;(b)  here  such  a  oonstmetion  is 
inconsistent  with  the  evident  intention  of  the  testator.  His  intention  clesrly 
was  that  the  eldest  son  should  take,  for  there  are  no  words  expressly  providing 
that  he  shall  not  take.  [Batlkt,  J.  Perhaps  the  strongest  way  in  which  yoa 
can  put  your  argument  is,  to  say  that  this  limitation  consists  of  two  clauses.  But 
even  then,  the  second,  third,  fourth,  and  fifth  sons  would  take  first  under  tho 
first  clause,  and  the  first^  sixth  and  other  sons  would  take  afterwards  under,  the 
second  clause.]  In  answer  to  that  difficul^  it  may  be  observed,  that  the  order 
of  the  limitations  is  not  the  only  criterion  for  the  true  construction  of  the  will, 
and  that  the  Court  may  transpose  the  two  clauses  in  this  case,  in  oi^er  to  effectiiate 
the  intention  of  the  testator.  There  is  not  one  other  limitation  in  the  will, 
numerous  as  they  are,  in  which  the  first  child,  whether  son  or  daughter,  is  not 
expressly  mentioned ;  that  shows  that  it  was  omitted  in  this  limitation  merely 
by  mistake.  If  there  had  been  a  first  son  bom  and  no  other,  this  limitation 
would  fail  altogether,  if  the  first  son  does  not  take  under  it.  In  one  of  the  pro- 
visoes of  the  wm,  the  testator  in  express  terms  anticipates  the  existence  of  an  eldest 
son,  which  seems  to  be  unaccountable,  unless  he  intended  such  eldest  son  to  take 
under  the  will.  The  present  case  is  very  similar  to  that  of  Doe  d.  Le  Chevalier 
V.  Hathwaite.(e)  There  A.  devised  to  S.  D.  for  life,  remainder  to  his  first, 
second,  third,  third,  fourth,  fifth,  sixth,  and  other  sons,  in  tail  male,  according 
to  senioritjT  of  age  and  priority  of  birth,  remainder  to  his  first,  &c.,  and  other 
daughters  in  tail  general ;  remainder  to  G.  H.  the  eldest  son  of  J.  H.,  for  life, 
remainder  in  strict  settlement  to  his  first  and  other  sons  in  tail  male,  and  first 
and  other  daughters  in  tail  general;  with  like  limitations  as  to  S.  D. ;  remainder 
to  S.  H.,  the  second  son  of  J.  H.,  for  life,  remainder  to  his  first  and  other  sons 
and  daughters  in  strict  settlement;  remainder  to  J.  H.  the  third  son  of  J.  H., 
for  life,  remainder  to  his  first  and  other  sons  and  daughters  in  strict  settlement, 
with  similar  limitations.  J.  H.  was  the  second  son,  and  S.  H.  the  third.  It 
was  held,  that  S.  H.  being  rightly  named,  was  entitled  to  take,  although  wrongly 
described  in  the  will  as  l^ing  the  second  son  of  J.  H.  [Batlkt,  J.  There 
was  a  palpable  misdescription  of  the  devisee  in  that  case.]    Which  was  matter 

(a)  "  A  sutote,  which  treat*  of  thinp  or  peraona  of  an  inflerior  rank,  cannot  bf  any  feoeral 
words  be  extended  to  thoee  of  a  aupenor.  So  a  etatate  (13  Elii.  c.  10),  trpating  of  -  deww,  pre- 
bendaries, parsons,  Ticars,  and  others  having  aptritual  promotion,'  is  held  not  to  extend  (o 
biahope,  though  thejr  have  spiritaal  promotion,  deans  being  the  highest  persons  named,  and 
biahops  being  of  a  still  higher  order.*'  2  Bla.  Comm.  88,  18  Ed. ;  Archbishop  oi  Canterbury's 
case,  2  Co.  Rep.  46.  ' 

(&)  Professor  Christian  in  his  note  to  the  aboTo  passage  in  the  Commentaries,  takes  the 
aame  view,  and  says, "  This  construction  must  be  presumed  to  be  most  conformable  to  the  in- 
tention of  the  legislature." 

«  ff^  i*l***?**  304>  the  mar^nal  note  of  which  report  is  copied  into  the  text.  S.  C,  not  S.  P. 
fsL  I  r  *  "•  marginal  note  of  the  latter  report  describes  the  devise  nearly  in  the  same 
2I«?it"  2*  fonner,  but  concludea  thus :— Held,  that  evidence  «f  the  state  ol  the  teaiatorN 
2?k/j*  •  °**"'  wcumsiances,  was  admissible  to  show  whether  ne  had  mistaaen  the  name 


trfl?th«r  aTI?'*"?*  'J"^  •*•■'•  "»»»  '"^^  evidence  being  given,  the  jury  might  find  ibe 
whether  the  miatake  of  the  teautor  waa  in  the  name  or  t&  deacription  of  the  devisee. 


laet 


298] 


9  DowLiNo  &  Rtland.  693 


of  imstake,  and,  therefore,  held  not  to  vitiate.  Here  there  is  a  palpable  mistako 
also^  iu  the  omission  of  the  word  first,  whioh  ought  not  to  defeat  the  limitation^ 
especially  as  it  is  dear  from  other  parts  of  the  will  that  the  first  son  was  in- 
tended to  take. 

Home,  canird.  It  lies  npon  the  plaintiff  to  prove  the  affirmative  of  the  qaes- 
Uon  propounded  by  the  case.  He  must  show  Uiat  the  will  contains  a  devise  to 
the  eldest  son.  But  the  will  contains  no  such  devise.  It  does  contain  a  devise 
to  the  second  and  other  succeeding  ones;  but  it  studiously  avoids  any  devise  to 
the  first  son.  The  limitation  in  question  is  the  first  that  occurs  in  the  will,  and 
the  eldest  son  would  doubtless  have  been  named  there,  if  the  testator  had  in- 
tended to  name  him  at  all.  But  he  is  never  named  in  the  wiU,  at  least  as  a 
devisee,  for  the  allusion  in  the  proviso  to  an  eldest  or  only  son  is  with  a  wholly 
diffei^nt  view.  It  is  said  that  the  omission  was  unintentiona],  and  that  the  tes- 
tator intended  to  make,  and  seems  to  have  thought  that  he  had  made,  provision 
for  the  first  son.  But  he  has  not  made  such  provision,  and  the  Court  cannot 
make  it  for  him.  The  Court  cannot  make  a  will  for  the  testator  either  in  whole 
or  in  part;  nor  introduce  into  the  will  the  name  of  a  devisee  not  inserted  by  the 
testator,  which  they  are  asked  to  do  to-day ;  for  that  would  be,  in  part,  to  make 
a  will  for  him.  The  case  cited  on  the  other  side  is  very  distinguishable  from 
the  present.  There  the  testator  had  made  a  palpable  mistake  in  the  description 
of  a  person  whom  he  had  named  in  his  will,  and  evidently  intended  to  take  under 
it.  Here  the  eldest  son  is  entirely  omitted  in  the  first  limitation,  and  the  men- 
tion of  the  first  son  in  all  the  other  limitations  rather  tends  to  the  presumption 
that  the  omission  in  the  first  was  not  accidental  or  unintentional. 

ShadweU,  in  reply.  No  answer  has  been  given  to  the  argument  originally 
advanced  on  the  part  of  the  plaintiff,  namely,  that  the  first  limitation  contains  a 
devise  to  all  sons,  necessarily,  therefore,  mduding  the  first.  Oiving  to  the 
words  ''  all  and  every  other  son  and  sons''  their  natural  and  ordinary  import, 
they  as  clearly  and  necessarily  indude  the  first  as  the  sixth,  for  neither  of  &em 
IS  spedfieaUy  mentioned.  [LittlsdaIiB,  J.  ''All  and  every  other"  may  have 
been  meant  to  apply  only  to  sons  bom  after  the  fifth,  and  may  have  been  intro- 
duced merdy  to  prevent  the  necessity  of  enumerating  one  by  one  all  the  sons 
that  might  by  possibility  be  bom.]  It  seems  a  narrow  mode  of  constroction  to 
limit  words  so  very  large  and  general  to  persons  inferior  in  order  of  birth  to 
those  previoudy  specifSd.  The  statute  13  Eliz.  c.  10,  which  is  given  in  the 
books  as  an  instance  of  the  rule  of  constroction  mentioned  by  the  Courts  does 
not  contain  the  words  ''all  and  every  other,"  but  merely  the  word  "others," (a) 
which  is  a  very  important  distinction,  and  removes  the  applicability  of  the  rule 
to  this  case.  Unless  the  word  "  all"  is  erased  from  the  will,  it  is  impossible  to 
say  that  the  first  son  is  not  included  as  well  as  the  sixth,  who  it  is  admitted  is 
indudcd. 

The  Court  took  time  to  consider  of  the  case,  and  afterwards  sent  the  following 
certificate  to  the  Master  of  the  Rolls : — 

"  This  case  has  been  argued  before  us  by  counsel.  We  have  considered  it| 
and  are  of  opinion  that  the  said  Henry  Langston,  the  first  son  of  the  said  James 
Haughton  ikngston,  did  not  take  any  estate  under  the  said  will. 

J.  Batlet. 

G.  S.  HOLBOTD. 

J.  LlTTLBDALE."(&) 

(a)  Aote,  note  (a). 

(ft)  Upon  receiYinff  this  eerttfieate.  the  then  Master  of  the  RoUi,  Sir  John  Leach,  who  had 
succeeded  Lord  Ginord,  by  whom  the  case  was  sent  to  this  Court,  directed  a  case  to  be  sent 
for  the  opinbn  of  the  Court  of  Common  Pleas,  **  whether  Henry  Langston,  the  first  son  of  the 
testator's  son  James  Hauehton  Langston,  took  any  and  what  estate  under  the  said  teststor's 
will;  and  the  Judges  of  Uiat  Court  certified  that  they  were  of  opinion,  "  that  the  said  Henry 
Langston,  the  first  son  of  the  said  testator's  son  James  Haughton  Langston,  took  an  estate  in 
tail  male  under  the  said  will,  expectant  on  the  decuase  of  bis  father,  the  said  James  Haughton 
Langston."  The  case  sent  to  the  Court  of  Common  Pleas  set  forth  the  will  much  more  fully 
than  it  was  set  out  in  the  case  sent  to  this  Court.  See  the  variations  kwtween  the  two  as  pointed 
oat  in  Langston  v.  Pole,  1  Tunlyn's  Chancery  Cases,  128 ;  see  also  the  report  of  the  case  i# 
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tk»  GmtI  of  CMBnon  Flats,  ft  Biagk.  228.  Upoa  raeeiYUig  tb»  kttfr  eertificat*,  ma  .  ,. 
^tha  RoUa,  principally,  it  liioQld  aeem,  for  the  purpose  of  enabliog  the  psrties  to  carry  ibm 
caose  to  die  nouse  of  Lords  (see  1  Tamlyn's  Chancery  Cases,  133),  came  co  an  immediaEe 
4seiaioD  upoa  the  caaa^  adopting  the  oBimon  of  the  Cawt  of  CoBuaoa  Pfeaa.  The  CMtsa  iaaow 
(June,  1^)  befiire  the  House  of  Lords. 


WIDGSB  0.  BROWMNa  ani  Anotber.— p.  806. 

▲  dabtor  appointinc  a  tikna  and  plaoa  to  meat  and  pay  his  creditor,  and  faaltiqf  to  keep  die 

Spointment*  muat  be  preaumad^  in  the  abaenca  of  avideaoa  to  the  coafirary,  to  have 
.  aented  himaelf  with  intent  to  delay  his  creditor,  and  thereby  commita  an  act  of  bankruptcy, 
and  in  an  action  by  a  bankrupt  against  his  assignees  to  try  the  tahdity  of  the  commiaaion,  tM 
pkinliff  muat  ipra  avidanea  M  iwitt  the  pfaaomptioB,  or  m  eaanot  maintatn  the  action. 


i*** 


BABON  «.  MAaiBLI<.~p.  890. 

By  the  raaatar'a  aBooatur  an  attorney  waa  ordered  on  the  12(h  May  to  pay  over  to  hia  client  a 
anm  of  1S<. ;  on  the  96th  Jane  the  attorney  baoame  hanhrapt,  sod  afterwardo  obtained  hie 
certificate : — Held,  that  it  was  then  too  lata  to  move  foe  so  attachtnaRt  tot  sot  paymg  the 
money  puraoant  to  the  master's  allocatur. 


BECTINOS  IN  BASTES  TSSM,  IN  K.  B. 
8  Oio.  17.-1827. 


OBIFFS  9.  BLANK.^f>.  480. 

A  paraon  having  title  to  land  aued  for  uae  and  occupation  againat  Am  who  had  received  po^ 
aaasion  fiom  a  third  peraon :— Held,  that  the  declaration  of  A., "  I  don't  consider  the  laiMl  ae 
pouie,  but  piova  the  right,  and  TU  pay  you  nnt,"  moold  not  aappoit  aasompsit  for  use  aad 
oeaupatioa. 

AsstncpsiT  fbr  tbe  nee  and  ooonpation  of  a  certain  piece  of  land.    I^ea,  the 

rneral  issue.  At  the  trial  at  the  kst  summer  assizes  for  the  oounty  of  BuekSi 
appeared  in  eridence  that  a  former  ooonpier  of  the  land  in  question  had  rented 
it  of  the  landlord  at  five  shillings  per  annum.  After  being  in  possession  for 
fourteen  ^ears  and  paying  rent,  he  quitted  and  another  person  took  possession. 
After  an  interval  of  time,  ne  gave  up  possession,  and  then  the  defendant  came 
in.  About  two  years  before  the  trial  the  plaintiff  became  owner  of  the  land, 
and  he  then  applied  to  the  defendant  either  to  give  up  possession,  or  pay  for  it 
as  the  former  occupiers  had  done.  The  defendant  replied,  *^  1  do  not  consider 
the  land  as  yours,  but  prove  your  right,  and  I'll  pay  you  for  if  The  plaintiff 
then  brought  the  present  action,  and  after  proving  his  title  to  the  land,  relied 
mpon  this  conditional  promise  to  sustain  assumpsit  for  use  and  occupation.  Rie 
learned  judge  was  of  opinion  that  under  these  circumstances  the  action  would 
not  lie  in  the  absence  of  proof  of  unqualified  attornment,  and  directed  a  aonsnit. 

Sobifuon  now  moved  for  a  rule  nisi  to  set  the  nonsuit  aside  and  obtain  a  new 
trial.  The  question  is  whether  an  action  for  use  and  occupation  can  be  main* 
tained  upon  evidence  of  title  merely,  without  any  proof  of  an  unqualified  reeogoi* 
tion  by  the  tenant  of  Uie  landlord's  right  to  sue.  Now  this  ease  falls  within  the 
general  principle,  that  in  an  action  for  use  and  occupation  «  tenant  cannot  oaU 
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upon  bb  knMmt  io  show  title.  Oooke  v.  LoKley,6  T.  R.  4.  Here  it  k  cle^ 
that  the  defnkkmi  is  pemitted  to  remaiii  ia  tiie  possessioB  of  the  knd  by  the 
plaintiffy  aad  the  defendsnti  after  a  notioe  that  the  plaintiff  is  the  landlord,  keeps 
poflsessioB.  This  is  sufioient  to  eintitto  the  plaintiff  to  snaiBtun  use  and  ocenpa- 
tioii  withenit  being  dvfren  to  the  neeessitj  of  biHiffinff  trespass  or  ejeetsMnt. 

Lovd  TMSvnKKDiEHy  Cw  J.  I  think  we  are  not  otu&ed  upon  in  this  case  to  deoide 
the  general  ahotoaet  question,  whether  it  is  competent  for  th«  owner  of  land  to 
bring  an  aotkm  Ibr  use  and  eeonpatBon,  instead  oi  trespass,  against  a  person  who 
has  entered  upon  the  land  without  an  j  communication  with  the  owner  of  the  land. 
It  is  snffiment  for  the  present  ease  to  saj,  that  the  eridenee  on  this  trial  will  not 
sustain  the  action  in  the  present  form.  It  appeared  in  evidence  that  a  former 
occupier  ef  ^e  knd  in  q^uestioa  eonseated  to  pay  fer  it  at  the  rate  of  five  shil- 
lings a  year,  and  for  some  tune  he  paid  the  money  accordingly.  Upon  hk  quitting, 
some  other  person  came  into  the  possession  of  the  land,  and  that  person  resigned 
the  possession.  After  an  interral  of  time  the  defendant  came  in.  Application 
is  then  made  to  him  by  the  plaintiff  not  to  give  up  the  land,  but  to  pay  for  it  lui 
former  occupiers  had  done.  The  defendant  replies,  ''  I  don't  consider  the  land  as 
jours ;  proveyour  right  to  it,  and  I'll  pay  you  for  it"  This  amounts  to  no  more 
than  this,  "  When  yon  have  a  titte,  lam  contented  to  he  considered  as  occupying 
by  your  permission."  The  learned  judge  thought  that  thk  could  not  be  treated 
an  an  iinQoad]ti0nal  promise  to  pay  rent,  w  an  acknowkdgment  of  the  ^kintiff's 
general  right  to  recover  for  use  and  oeoupatioa,  and  I  dunk  hk  decision  was 
correct. 

Batley,  J.  I  am  of  the  same  opinion.  The  general  rule  certainly  is,  that 
if  A.  receives  possession  of  land  from  B.  he  cannot  dispute  the  title  of  the  latter 
in  an  action  for  use  and  occupation,  but  where  he  receives  possesdon  from  another 
person,  he  may  dispute  the  titk  of  the  party  suing  as  kndlord.  Here  the  defend- 
ant did  not  receive  possession  from  the  plaintiff,  and  therefore  the  evidence  pro- 
duced eoold  not  support  use  and  oooupation. 

HoLBOTB,  J.y  and  LiTTLKDAiiB,  J.,  ooncuTTed.  Rule  refused. 


GOOEB  V.  JACKSON.— p.  495. 

In  trespaas  quart  dtmtnm  frfgit,  with  t  plea  of  Ubentm  twmementmm,  proof  diat  both  parties 
have  a  cloae  of  the  aame  name  will  not  preTeni  the  plaintiff  from  reoofering  without  a  new 
aaaignment. 

TucspASS  for  breaking  and  entering  the  plaintiff's  close,  called  Broadmead. 
Plea,  Kberum  tenementumj  and  issue  thereon.  At  the  trial  both  parties  proved 
that  they  were  respectively  possessed  of  parcels  of  land  called  Broadmead,  both 
in  the  same  parish.  It  was  objected  at  the  trial  that  the  plaintiff  ought  to  have 
new  ahsigned  so  as  to  make  the  defendant  a  trespasser  in  the  U)cua  in  quo.  The 
objection,  however,  was  overruled  by  the  learned  Judge,  on  the  authority  of 
Cocker  v.  Crompton,  1  B.  &  C  490,  and  the  plaintiff  had  a  verdict 

Ludlow  now  moved  for  a  rule  nisi  to  enter  a  nonsuit,  and  contended  that  thk 
case  was  not  governed  by  Cooker  v,  Crompton,  but  stood  upon  the  old  rule  of 
pleading,  by  which  the  defendant  was  entitied  to  the  benefit  of  the  common  bar, 
if  he  had  a  close  corresponding  in  name  with  the  close  mentioned  ib  the  pkintiff's 
declaration,  and  he  cited  Goo£right  v.  Rich,  7  T.  R.  335,  and  Hock  v.  Bacon,  2 
Taunt.  156. 

Lord  Tbntbbdbn,  C.  J.  Two  points  have  been  settied  in  cases  of  this  desorip- 
iaon  'j  first,  that  if  the  plaintiff  in  a  declaration  of  trespass  n^mes  his  close,  and 
the  defendant  pleads  liberum  Unementum  generally,  he  cannot  by  showing  that 
be  himself  is  possessed  of  a  close  of  the  same  name,  and  in  tiie  same  vill, 
tun  the  plaintiff  round  and  prevent  hk  proving  a  trespass  in  hk  own  dose; 
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and  acoondlj,  that  where  there  is  a  general  district  of  land  known  by  one  gBnenl 
name,  and  were  are  seyeral  occnpiers  in  the  same  district,  each  person  maj  call 
his  own  part  of  the  district  by  the  general  name.  Here  the  plaintiff  has  a  part 
of  the  district  called  Broadmead,  and  he  has  a  right  to  call  his  dose  by  the  mine 
of  Broadmead.  The  defendant  also  has  a  close  called  Broadmead  in  the  nme 
district,  and  he  also  has  a  right  to  call  his  dose  by  that  name;  but  that  will  not 
prevent  the  plaintiff  withont  a  new  assignment  from  goins  into  evidenoe  to  show 
that  the  two  doses  are  not  connected  one  with  another.  It  appears  to  me,  there- 
fore, that  the  verdict  most  stand. 

Batlst,  J.  I  think  this  case  falls  within  the  prindj^e  of  the  decisioa  is 
CSocker  v.  Crompton. 

HoLROTD,  3.,  and  Lxttlkdali,  J.,  concurred.  Bole  reliued.(a) 

(a)  Vide  StaTeiif  v,  Whittler,  11  East,  51,  and  Pratt  v.  Groome,  15  Eaat,  235. 


MORTIMEB  V.  HARRIS.— p.  534. 


The  Court,  withont  a  Judge's  certificate,  will  not  enter  a  toggeation  on  the  roll  to  depma  thi 
plaintiff  of  hia  oosta  unaer  5  Geo.  4,  c.  106,  in  an  action  where  the  defendant  roaiihid  ia 
Walea  at  the  time  of  aenring  prooeaa,  although  the  sum  reooTered  waa  under  SOL 


WEARB  V.  GALDBR.— p.  546. 

Trover  ia  not  a  eauaa  of  action  within  the  operation  of  the  Bath  Govt  of  Raqoaaii  aet 

45  G.  3,  c  67. 


AUSTIN  V.  DENNIFORD.— p.  600. 

Where  aaaigneea  under  a  aecond  oommiasion  of  bankrupt  have  refuaed  to  interfere,  and  tka 
bankrupt  haa  not  paid  15f.  in  the  pound,  but  has  eflecta  whereoo  to  lery,  a  aeditor  majtakt 
out  execution  upon  a  judgment  recovered  before  the  aecond  ocmmiaaion. 


FREB;  B.  D.  V.  BURGOYNB.— p.  601. 

A  plaintiff  in  prohibition  obtaining  judgment  after  demurrer,  ia  not  entitled  to  eoeta,  except  hia 
case  ia  withm  8  &  9  W.  8,  c.  11,  a.  3;  and  if  the  judgment  he  obtaina  ia  for  a  partial  prohi- 
bition, and  a  partial  conaultation,  hia  caae  ia  not  within  that  atjttnte. 


WILMOT  V.  WILKINSON.— p.  620. 

^^kTI!!^  ^^  ^"r*'  '^^  ^'  *8^««*  >n  consideration  of  70001.,  to  preeent  the  nominee  of  B.  to 
if  thln.^^™  ■  rectory,  and  to  furnish  an  abstract  of  title  to,  and  execute  a oonwymct 
SoM  iLt  iL?*"*"**^"®"*  ^  *•  *  •«c'»  »  writing  is  only  an  agreement,  not  a  conTeyance,  and 
Mxt  ^11!?.!!^  ^'i  i^aUrtm  stamp.  Afterwards  A.,  by  consent  of  B.,  agrees  to  sell  the 
B!ralS5?tol^^S  ^9  ^^  ^^*«^»  «"  »»«^n?  wch  a  title  aa  A.  had  receiYMl,  C.  paying  to 
J».,  aoeoiutely,  on  a  day  certain,  the  odd  500*.    A.  furniahea  an  abatracr  of  anch  Stb  asha 
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had  received,  wbkh  C.  rafvaea  to  accept,  and  no  conTe]ranee  ia  tendered  to  him.  B.  sues  C. 
for  the  5001.  There  ia  a  good  consideration  to  support  the  action.  And  having  done  all  that 
hia  contract  required,  it  ia  no  anawer  to  the  action  that  no  conTcyance  waa  tendered  to  C, 

AssuBfPSiT  on  a  speoial  agreement,  with  ihe  common  money  countb,  to  recover 
500^.  and  interest  Plea,  non  assumpsit;  and  issue  thereon.  At  the  trial  before 
Lord  Tenterden,  C.  J.,  at  the  Middlesex  sittinss  after  Michaelmas  term,  1825,  a 
verdict  was  found  for  the  plaintiflf,  subject  to  the  opinion  of  the  Court  upon  the 
following  case. 

On  the  22d  of  March,  1824,  an  agreement  in  writing  was  made  between 
Messrs.  Ooodaore  and  Buzzard  and  the  plaintiff  as  follows : — 

''Agreement  between  the  undersigned  M.  Buzzard,  on  behalf  of  himself  and 
his  partner,  J.  Cbodacre,  and  their  respective  heirs,  executors,  and  administrators, 
of  the  one  part ;  and  the  undersigned  E.  C.  Wilmot,  on  behalf  of  himself  and 
his  heirs,  executors,  and  administrators,  of  the  other  part,  as  follows :  In  consid- 
eration of  the  sum  of  7,000^.  of  lawful  money  of  Great  Britain,  to  be  paid  in 
manner  hereinafter  mentioned,  he  the  said  M.  Buzzard  doth  hereby,  for  himself 
and  his  said  partner  J.  Ooodacre,  agree  to  present  such  person  to  the  rectory  of 
Presteigo,  in  the  county  of  Radnor,  vacant  by  or  immediately  upon  the  death, 
resignation,  or  sooner  determination  of  the  incumbency  of  the  present  incumbent, 
with  all  the  great  and  small  tithes,  oblations,  &c.,  as  he  the  said  E.  C.  Wilmot,  his 
executors,  Ac.,  shall  nominate  or  appoint ;  and  further,  that  M.  Buzzard  shall 
forthwith  furnish  an  abstract  of  title  to  the  same  presentation,  and  deduce^  at  the 
oosts  and  chmes  of  himself  and  his  said  partner,  or  one  of  them,  a  good,  valid,  and 
marketable  title  to  the  same ;  and  also  execute  a  proper  conveyance  of  the  same  to 
him  the  said  E.  C.  Wilmot,  his  executors,  &c. ;  such  conveyance  to  be  prepared 
at  the  expense,  costs,  and  charges  of  the  said  E.  C.  Wilmot,  his  executors,  &c. 

On  the  12th  of  July,  1824,  another  agreement  was  entered  into  between  the 
said  Messrs.  G-oodacre  and  Buzzard  and  the  defendant,  as  follows : — 

''  Memorandum,  July,  1824.  Messrs.  Goodaore  and  Buzzard,  with  the  consent 
of  E.  C.  Wilmot,  agree  to  sell  to  T.  Wilkinson  the  next  presentation  to  the  living 
of  Presteign,  Radnorshire,  which  they  have  purchased  of  Lord  Oxford,  for  the 
sum  of  7,5002.  to  be  paid  for  at  Micliaelmas  next^  on  having  such  title  as  they 
have  received  from  Lord  Oxford  and  Lord  Harley  and  their  trustee,  Mr.  MoorCi 
with  their  covenant  for  the  return  of  the  money  in  the  event  of  their  being  unable 
to  procure  the  nominee  of  Mr.  Wilkinson  induction  and  quiet  possession  of  the 
living  for  six  months  after  the  next  vacancy  of  the  same.  Mr.  Wilkinson  to  have 
the  opUon  of  paying  the  7,0002.  part  of  the  7,5002.  absolutely  to  Messrs.  G.  and 
B.,  or  to  have  the  same  invested  in  their  names  and  that  of  Mr.  Wilkinson's 
trustee,  he,  Mr.  W.  paying  interest  at  52.  per  cent  on  the  7,0002.  and  receiving 
the  dividends  or  interest  resulting  from  the  same,  Mr.  Wilkinson  paying  at 
Michaelmas  the  remaining  5002.  absolutely  to  Mr.  Wilmot,  with  G.  and  %.'s 
consent.'' 

At  the  foot  of  this  agreement  was  written  and  signed  by  the  plaintiff,  as  follows : 
''  1  hereby  ratify,  on  my  part,  the  above  agreement.'' 

The  aWe-mentioned  agreement  of  the  22d  of  March,  1824,  was  stamped  with 
a  12.  stemp.  An  abstract  of  the  title  to  the  said  next  presentation  was  delivered 
to  the  defendant's  attorney  on  or  about  the  20th  d^  of  June,  1824,  and  twp 
original  deeds  of  the  18th  £ky  of  July,  1823,  whereby  Lord  Oxford,  Lord  Harley, 
and  Mr.  Moore,  conveyed  to  Goodacre  and  Buzzard,  were  in  due  time  shown  to, 
and  examined  by,  the  defendant's  attorney,  and  were  well  executed,  and  corre- 
sponded with  the  said  abstract  No  other  of  the  deeds  or  munimento  set  forth 
in  the  said  abstract  were  at  any  time  produced  to  the  defendant  or  his  attorney. 
The  defendant,  after  July,  1824,  offered  the  benefit  of  his  interest  under  the 
said  agreement  for  sale,  such  as  it  was,  if  the  purchaser  chose  to  take  his  chance. 
After  the  death  of  Buzzard,  and  before  the  29th  of  September,  1824,  Goodacre's 
attorney  required  the  defendant  to  pay  the  7,0002.  and  offered  to  enter  into  a 
covenant  pursuant  to  the  said  agreement.  The  defendant  required  Cbodacre  and 
Bnizard's  attorney  to  give  him  an  inspection  of  the  other  deeds  mentioned  in  the 
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abstraoty  whidi  he  did  not  do,  dechring  it  was  not  in  liii  yawm,  Tke  j^imUS, 
on  the  29th  of  September,  1824,  denumded  the  500^.,  hat  newer  tendmd  my 
dnft  of  a  oonvejanoe  to  die  defendant.  Boiiard  dieid  on  the  22d  September, 
1824.  Ooodaore  did  not  ooneent,  but  objeoted  to  the  payment  over  of  tte  dOOL 
to  the  plaintifF.  No  eridenoe  was  gi^n  on  the  port  of  the  plaintiff  of  any  eoiaert 
by  the  devisees  or  representatiYes  of  BwoAnl,  or  by  Moore.  No  mooey  em 
oyer  paid  by  the  pluntiff  to  Ooodaore  end  BoamMl,  or  either  of  thorn. 

ChUtjfy  for  the  plaintiff.  Two  objeetions  were  taken  on  the  port  of  the  defaiA' 
ant  at  the  trial;  first,  that  the  agroement  reared  an  arfmforewtamp^ss  being 
a  conveyanoe ;  and  secondly,  thi^  the  plaintiff  shooU  hare  toodond  a  eenicy- 
anoe  to  the  defendant.    There  is  no  weight  in  either  of  tiwoe  objeetaono. 

2>.  F,  Janet,  contra.    Oited  Jones.v.  Btfkiey,  2  Doogl.  684. 

Lord  TBHTEKDmHf  0.  J.  I  am  of  opinion  that  the  jdautiff  is  entitled  to  reaofcr 
the  500^  demanded  by  thn  action.  Oiieobjection  to  the  stamp  has  been  olreoly 
infficiently  answered,  thereifbre  I  say  nothing  npon  that  snbjeot.  Then  as  totU 
instmment :  it  is  no  conveyanoe,  either  in  its  ^eet,  or  in  the  intentieii  of  tU 
parties.  Whatever  might  have  been  its  kngnage,  it  could  not  posatbly  opeiali 
as  a  grant  of  the  next  presentation,  because  it  was  not  under  seal ;  and  I  think 
it  was  not  intended  so  to  operate.  The  case  then  stands  thus:  thophunliff  havng 
made  one  barnin  with  Ooodacre  and  Bniaard  for  the  next  preaeBtation,  anoCkr 
bargain  was  amrwards  made,  with  the  plaintiff's  consent,  between  Qooieen  aid 
Bussard  and  the  defendant,  by  irfiich  they  agreed,  not  to  make  a  mod  titfe^  hit 
to  sell  the  next  presentation  for  7,500^.  to  be  paid  on  a  particnlar  Say,  on  havi^ 
anoh  title  as  the  vendors  had  received;  with  aoeiftnaiiiferarstDmof  themooey 
in  a  certain  event,  and  an  option  to  be  exercised  by  the  defendant  as  to  the  IfiQOL 
for  his  further  securitv,  but  from  which  the  606^  was  expressly  exempted.  That 
agreement  the  plaintiff  ratified,  having  previously  aeanivad  $m  interest  in  the 
subject-matter  of  it,  so  that,  without  his  oonseni,  Qoooaore  and  Bunaid  coold 
have  made  no  agreement  with  the  defendant;  there  was,  conoequeotly,  a  good 
consideration  for  the  promise  to  pay  tlie  bQOl  to  the  plaintiff.  Then  come  ths 
objections  that  the  vendors  did  not  show  a  good  titie,  and  did  not  tender  any 
eoD  veyanoe.  If  thev  did  all  that  their  contract  required,  and  more  was  demanded!, 
that  released  them  nom  the  obligation  of  taking  any  further  steps  in  the  tiaoa* 
action.  I  am  at  a  loss  to  conceive  what  kngnage  a  man  is  to  noe  who  inteadi 
to  sell  such  a  tide  as  he  has  received,  and  noSiing  more,  if  the  language  of  thii 
agreement  is  not  sufioient  so  to  limit  his  und^rtakinr.  If  a  puiehaser  will  ba^ 
gain  thus  rashlv  to  pay  for  su(^  a  title  as  Uie  seller  baa,  it  Ins  own  fiaalt  if  hii 
money  is  placed  in  hanrd  by  the  insuficieney  of  that  titlo;  though  here  no  haid> 
riiip  could  be  sustained,  because  the  principal  money  was  secured.  Then,  as  then 
Was  a  ffood  consideration  for  the  defendant's  promise,  and  as  the  Tondorft  have 
done  all  that  their  contract  required,  the  only  remaining  quostbn  is  whether  the 
stipulation  for  the  consent  of  Goodacre  and  Buuard,  means  a  consent  to  bs  giv« 
at  the  time  when  the  money  was  to  be  paid^  or  at  the  time  iHiob  the  eontnct 
was  entered  into.  I  think  it  means  the  latter;  that  such  consent  was  a  part  of 
the  consideration  for  the  plaintiff  giving  up  his  bargain ;  that  it  wasineoipotated 
in  the  agreement,  and  could  not  afterwards  be  reoallod.  I  am,  therefore,  of 
opinion  that  the  plaintiff  is  entitled  to  judgment. 

The  other  Judges  concured.  Pbotea  to  the  plaintiff. 


The  KING  t;.  The  InhaUtants  of  GREAT  TAKHOTJTH.— p.  682. 

Wh«r»  an  order  of  remontl  was  nade  by  two  jumtces,  ona  of  whom  appeared  bf  the 
be  ooe  of  the  chnrchwaraBDa  makiog  the  oomplaint :— Hehi  ill. 
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WTBJSITY  TBBM, 


B.  BRTDGE8  r.  H.  PLUMPTRE.— p.  746. 

Where,  after  the  lapea  of  eiz  yean,  a  defendant,  being  aaked  for  the  payment  of  a  debt,  laid, 
"  I  owed  the  money,  but  I  have  a  receipt  in  Inll  of  all  demands,  I  shall  aaarch  for  it,  and  lei 
yon  know  in  the  event  of  my  not  bein^  able  to  find  it :"— Held,  that  this  was  not  snffidMit 
to  take  the  case  out  of  the  statute  of  hmitations. 

This  w«b  «a  •efaon  of  debt  to  reoover  k  miiii  of  she  gtunetB,  dalmod  to  bo 
doe  from  the  defendant  to  the  j^mtiS  for  the  balanoe  of  wigoB.  The  defeiA* 
•at  pleaded,  firat|  the  feneral  icmm,  aad^  eeeoadly,  tbe  etatato  of  liailatknui. 
At  the  trial  before  Oraham,  B.,  at  the  last  Sammer  aasises  for  the  oomitr  of 
Kent,  it  appeared  that  the  plaintiff  had  quitted  the  defendant's  service  in  1816| 
mt  which  time  there  was  due  to  htm  the  warn  of  six  guineas.  In  oider  to  take 
the  case  out  of  the  statute  of  limitations,  it  appeared  that,  shortly  before  action 
bronght,  the  defendant  was  applied  to  for  payment  of  the  money,  and  he  said, 
^ Bryd^as qvitfted  my mrmmbx  1816.  I oirad  h«  six guifaeas,  but  I  ha^e his 
receipt  m  full  of  all  demands;  I  shall  search  for  it^  and  1  shall  let  you  know  in 
tiie  event  of  my  notb^g  able  to  find  U.^  It  was  contended  that  due  was  an  admb- 
Bion  of  the  deb^  Mul  ttuMk  tke  dsfeniaat  was  booMl  to  pay  it,  and  that  he  w« 
liable  for  the  amomni  m  ftikte  of  proof  of  tiie  reoetpl  Sn  Aill  of  all  demandB. 
The  learned  Judge  was  inclined  to  think,  that  as  the  defendant  had  relied  then 
upon  a  receipt  in  full  of  all  demands,  and  did  not  produce  it,  his  stetement  must 
be  considercMl  as  an  admission  that  he  was  bound  to  pay,  and  the  plaintiff  had  a 
▼erdict  In  Baster  term  a  rule  nisi  was  granted  for  entering  a  nonsuit,  against 
which 

Adi^phm  and  PlaU  now  showed  cause;  citing  Hellings  v.  Shaw,  1  J.  B. 
Hopre,  340 ;  7  Taunt  608. 

Marryat,  oorUrd,  was  stopped  by  the  Court 

Lord  Tente&dsn,  C.  J.  I  am  of  opinion  that  die  rule  must  be  made  abso- 
luto  for  entering  a  nonsuit  In  the  case  of  Tanner  v.  Smart,  6  B.  &  C.  603,  it 
was  decided  by  us  last  term,  that  in  order  to  take  a  case  out  of  the  statute  of 
limitations,  the  evidence  must  be  such  as  ^rly  shows  a  promise  to  pay  the  debt 
supposed  to  be  due.  In  that  case  there  was  a  positive  promise  to  pay  the  debt 
in  these  terms, ''  t  cannot  nay  the  debt  at  present,  but  I  will  pay  it  as  soon  as  I 
can.''  We  held  that  as  there  was  no  proof  that  he  could  pay  the  money,  or 
was  of  ability  to  pay,  even  that  promise  was  not  sufficient  to  take  the  case  out 
of  the  statute.  According  to  our  decision  in  that  case,  which  was  very  much 
considered,  I  am  clearly  of  opinion  that  this  rule  must  be  made  absolute.  Takine 
the  whole  of  what  the  defendant  said,  it  is  quite  manifest  that  he  did  not  intend 
to  pay  the  debt,  and  I  cannot  infer  a  promise  to  pay,  if  a  man  does  not  intend 
to  pay  a  debt  which  he  has  all  along  resisted,  even  though  the  ground  of  his 
resistance  cannot  be  afterwards  susteined  in  evidence. 

HoLBOYD,  J.(a)  I  am  of  the  same  opinion.  It  is  said  that  the  learned 
Judge  considerea  this  as  an  admission  on  Uie  part  of  the  defendant  that  he  was 
bound  to  pay.  I  do  not  think  that  it  is  by  any  means  such  an  admission.  When 
applied  to  for  payment,  he  says  he  has  a  receipt  in  full  of  all  demands,  but  he 
cannot  find  it,  and  that  he  considered  all  the  claims  between  him  and  the  plain- 
tiff at  an  end. 

LiTTLBDALB,  J.  The  statoto  of  limitations  enacte,  that  the  action  shall  bo 
brought  within  six  years  and  not  after;  but  a  great  many  decisions  have  taken 
place  since  the  statute;  which  have  gone  to  say  that  it  may  be  brought  after  the 

Cs)  Batlit,  J.,  had  Ion  the  Court. 
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criminal  etnae  of  action  upon  afresh  cause  of  action  arising  upon  anew  praauae; 
but  in  such  esses  there  must  be  something  said  by  the  party  which  is  tantamount 
to  a  new  promise  to  pay.  Now  so  hi  from  this  being  a  promise  to  pay,  it  is  a 
denial  of  the  debt,  and  althouch  the  defendant  says  he  has  a  receipt  in  Ml  of  all 
demands^  still  he  is  not  bound  to  produce  the  instrument  I  cannot  say  that  Ids 
aaying,  whether  true  or  fidsci  that  he  has  a  receipt  in  frdl  of  all  demands,  is  to  be 
eonstraed  into  an  admission  of  his  liability.  Bule  sheoliite. 


The  KINO  v.  The  Trustees  of  the  Biyer  WEAVER.— p.  788. 

IWsteaa  era  not  rateable  to  the  poor  in  raipect  of  the  toUe  of  a  nari^tioii  reeeifed  by  thcai, 
the  eorplne  of  which  it  by  stmtate  maae  applicable  to  the  repair  of  public  bridgee  aad 
highways. 


ABLETT  V.  ELLIS,  HEWETT,  SHEFFOSD,  and  HILES.-i).  897. 

^Jmwv,  whether  the  lord  of  a  manor  may,  in  general,  make  granta  of  the  waste  upon  which 
'    the  copyholden  have  a  right  of  common,  iwovided  he  leave  sufficient  ibr  the  oopyhoidfln. 
A  qpedai  cnstom  that  he  may,  leaving  sufficient  for  the  copyholder^  would  be  good. 
Smkit,  that  a  special  custom  that  he  may,  without  limit,  would  be  bad. 
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AHD 


EXCHEQUER    CHAMBER. 


Bt  JOHN  BATLEY  MOOBE, 
Of  ikt  Alter  TemifUf  Eiq. 


VOL.  n. 

Containing  CaMS  firom  Micliaelmas  Term,  1825,  to  Trinity  Term, 

182t>. 


Vox.  XXn.— 76  (601) 


CASES 


ABGUED  AND  DBTEBMINED 


COURTS  OF  COMMON  PLEAS 


AX9 


EXCHEQUER   CHAMBER, 


Mirjforlnuuf  Atm, 


6  Geo.  IV.— 1826. 


6ENSHAM  V.  OEEldLilN.— p.  1. 

An  award  cannot  te  objected  to  on  aceonnt  of  anjrtbing  that  dora  not  amar  on  the  ftea  of  It. 
Tberdbre,  whara  an  arbitraior  had  ttwardad  to  an  aaoth^eary  fai  LoMlDn  chai^aa  for  •ttaad- 
in,  the  OavttaAuad  4a  refer  back  the  award  to  mi  for  i«ooiiaider«iioa» 


An  action  having  been  bnmght  hj  the  plaintiff,  an  apothecary  practiBing  fa 
London,  for  the  amount  of  his  bill,  it  was  refertBd,  by  consent,  to  a  banister  to 
ascertain  the  sum  due  from  the  defendant.  He  awarded  the  plaintiff  77^.^  allow- 
ing, amongst  other  things,  charges  for  attendances. 

Mr.  Serjeant  Tbddy  now  moved  for  a  rale  cidliiig  on  the  pluntiff  to  shtm 
canse  why  the  award  should  not  be  referred  baek  to  tne  arbitrator  to  strike  out 
ihose  charges,  as  the  plaintiff,  being  only  an  apothecary,  was  not  entitled  to 
them.  He  eited  the  case  of  Bonner  v.  laddell,  X  Brod.  &  Bing.  80,  where  the 
Oourt  held  an  award  to  be  void,  the  arbitrator  having  exceed^  his  authority; 
and  submitted,  that,  as  the  plaintiff  could  not  have  recovered  the  cluuqges 
objected  to,  had  the  action  proceeded,  the  arbitrator  ought  not  to  have  allowed 
them. 

Per  Curiam.  The  award  is  conclusive,  there  being  nothing  on  the  face  of  ,it 
to  warrant  the  objection.  Affidavits  cannot  be  received  to  show  what  particubur 
charges  have  been  allowed.  Hule  refused. 


SXJMKEB  f^  BATSON  sued  by  the  name  of  BATLST.— p.  Sd. 


If  the  defendant's  aamaraa  be  miastated  in  a  writ,  the  Oonrt  will  not  set  aaide  the  pwoaas  an 
motion,  bat  will  leave  the  defendant  to  hia  plea  in  abatement. 

Mb.  Serjeant  WikU  applied  for  a  rule,  calling  on  tike  plaintiff  to  show  dUie 
why  the  writ  of  capias  issued  in  tliis  caiise,  and  the  declaration  and  subMoMit 
pdoeediags  tfi«reoD|  should  not  be  asi  aside  far  iffegulati^*    He  fMndsi  Us 

(608) 
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motion  on  an  affidavit  of  the  defendant  which  stated  that  he  was  deseribed  fai 
the  writ  and  declaration  as  Thomas  Batley;  that  his  real  name  was  Thomis 
Batson ;  and  that  he  had  always  gone  and  been  known  by  that  name  and  ao 
other. 

The  Conrt  refused  the  application,  saying  that  they  wonld  leave  the  defendant 
to  his  plea  in  abatement;  as  the  Court  of  king's  Bench  had  lately  decided  tiiat 
they  wonld  not  set  aside  process  for  a  mere  irregularity  or  formal  defect,  <m 
motion;  and  that  a  narty  in  such  case  is  not  entiUed  to  indulgence;  and  they 
obserred,  that,  on  a  plea  m  abatement,  if  the  plaintiff  enter  a  cassetur,  he  is  not 
liable  to  costs,  although  he  might  be,  if  the  Court  were  to  allow  the  prooeedingB 
to  be  set  aside  for  ixr^gnlaiity.  lUde  xeftised.(a) 

(a)  See  Sujent  v.  Gordon,  7  Dowl.  k,  Ryl.  257 ;  Rolph  v.  Peckhtm,  6  Barn,  k,  CreM.  164. 
In  theae  caees,  the  Coort  of  Kind's  Bench  drew  a  distinction,  end  eaid,  that,  if  the  defendant'i 
name  be  omitted  or  miaMated  in  bailahU  proceaa,  the  Court  will  eat  it  aside  on  motion,  bat  that, 
IB  unneeabU  prooeaa,  they  will  leave  the  defendant  to  hia  plea  in  abatenient 


BUCEENHAH  v.  FRANCIS,  WHITE,  and  BULLER.-— p.  40. 

^IVe^Maa  for  breaking  open  the  outer  door  of  the  plaintiff*a  dwellinff-bo'ise,  and  eateri^ 
therein,  Slc.    Plea,  juatifjring  the  entry,  generally,  under  a  pluries  fi/fa. 

Demtirrer,  assigning  tx  causa  toat  in  the  plea  it  was  not  averred  that  the  ouer  door  wasopsa 
at  the  time  the  delendanta  entered  under  writ : — Held,  that  the  plea  waa  bad. 

This  was  an  action  of  trespass.  The  first  count  of  the  deolantion  stated,  ^t 
the  defendants  broke  and  forced  open,  broke  to  pieces,  and  destroyed,  one  of  the 
outer  doors  of  the  plaintiff's  dwellmff-house,  ana  after  having  so  forced  open  and 
broken  the  said  outer  door,  entered  the  house  and  made  a  |;reat  noise  and  dis- 
turbance therein,  and  continued  making  such  noise  and  distorbanoe  for  a  long 
time,  to  wit,  for  the  space  of  twelye  hours  then  next  following,  whereby,  ie. 
The  second  count  was  for  breaking  and  entering  tiie  house,  and  oonttniiisg 
Iherttn  for  the  space  of  twelve  hours. 

The  defendants  pleaded, — first,  not  guilty,  on  which  issue  was  joined;— 
secondly,  as  to  the  breaking  and  entering  tiie  house,  that  the  defendant  Frands 
had  recovered  a  judgment  against  the  plaintiff  in  the  Court  of  Sling's  Bench; 
and  that,  for  the  obtaining  satis£Mtion  thereof,  he,  Francis,  sued  out  a  plmies 
fieri  fadas,  which  writ  was  delivered  to  the  sher^  to  be  executed ;  by  virtue  of 
which,  he  made  his  warrant,  directed  to  the  defendant  White,  he  then  being 
bailiff  of  the  sheriff,  commanding  him  to  levy  on  the  plaintiff's  goods ;  which 
warrant  was  afterwuds  delivered  to  White,  as  such  bailiff,  to  be  executed;  by 
virtue  of  which  he,  and  the  defendants  Francis  and  Buller  as  the  servants  of 
White,  and  by  his  command,  peaceably  and  quietly  entered  into  the  plaintiff's 
house  in  order  to  seiie  and  take,  and  did  seise  and  take,  in  execution  certain 
goods  of  the  plaintiff,  and  by  sale  thereof  levy  a  certain  sum ;  and  that,  in  ao 
aoing,  the  defendants  did  neoessarily  make  a  little  noise  and  disturbance  in  the 
plaintiff's  house,  and  stay  therein  for  the  space  of  time  in  the  declaration  men- 
tioned, as  they  lawfully  might  for  the  cause  aforesaid. 

To  this  plea  the  plaintiff  demurred  specially,  and  assigned  for  cause,  that  the 
defendants  had  therein  attempted  to  justify  the  entering  into  the  plaintiff's 
house,  and  whereof  he  had  complained  against  them,  under  the  said  writ  in  the 
plea  mentioned,  and  the  warrant  granted  thereon ;  but  that  they  had  no^  stated 
or  alleffed  in  or  by  that  plea,  that  the  outer  door  of  the  said  house  was,  at  the 
time  c?  such  entering,  open,  which  was  a  material  and  necessary  averment  in  a 
plea  justifying  an  entry  into  a  dwelling-house  under  civil  process;  and  that,  for 
anything  whidi  appeared  in  the  plea,  uie  defendants  might  have  obtained,  as  in 
fed  they  did,  entnr  into  the  house  by  breaking  open  the  outer  door  thereof 
whioh  would  be  ilf^g^i  inasmuch  as  persons  acting  under  eivU  process,  which 
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was  the  process  in  tbe  j^Iea  mentionedi  and  under  and  b j  virfcne  of  whloh  the 
trespasses  in  the  declaration  mentioned  were  in  that  plea  attempted  to  be  justi- 
fied, cannot  justify  the  breaking  open  an  outer  door  without  becoming  trespass- 
ers ab  initio ;  ana  yet,  that  the  defendants  had  not  in  or  by  their  plea  averred 
or  shown  that  the  outer  door  of  the  dwelling-housei  at  the  time  of  their  entering, 
was  open. 

The  defendants  joined  in  demurrer. 

The  cause  now  came  on  for  argument,  when  Mr.  Serjeant  WUde,  in  support 
of  the  demurrer,  was  stopped  by  the  Court  who  called  on — 

Mr.  Serjeant  TacUfy  to  support  the  plea.  He  dted  5.  Bep.  92  b;  Lee  v. 
Qansel,  1  Gowp.  1. 

Lord  Chief  Justice  BxsT.  I  am  clearly  of  opinion  that  this  plea  is  bad  in 
form  and  in  substance,  as  the  defendants  did  not  deny,  but  in  tact  admitted, 
that  they  had  broken  open  the  outer  door  of  the  plaintiflF's  house,  which  was  the 
substance  of  the  charge  in  the  first  count  of  the  declaration.  The  plea,  there- 
fore, would  have  been  bad  on  seneral  demurrer,  or  it  might  have  been  treated 
as  a  nullity.  The  trespass  stated  at  the  commencement  of  the  ftrst  count,  was, 
the  bivoking  open  the  outer  door,  and  entering  the  house.  This  must  be  tsken 
to  be  one  continuing  trespass ;  and  it  is  quite  dear  that  a  plea  of  justification 
should  contain  an  answer  to  the  whole  of  the  plaintiff's  charge  as  alleged  in  the 
declaration,  which  the  defendants  here  have  not  done.  Although  there  are  two 
counts,  it  was  incumbent  on  the  defendants  to  plead  to  the  whole  of  the  tres- 
passes contained  in  the  declaration.  They  have  not  attempted  to  justify  the 
breaking  open  of  the  outer  door,  as  speoifioallv  charged  in  the  fbrst  count;  and  it 
cannot  he  contended  for  a  moment  that  they  had  any  authority  so  to  do. 

The  rest  of  the  Court  concurring —  Judgment  for  the  plaintiff 


THORPE  V,  GISBOURNE.— p.  65. 

A  motion  for  to  attachment  iffaintt  a  person  subpcsnaed  ae  a  witneaa,  for  not  attending  a^  a 
trial,  must  be  made  within  tne  Term  succeeding  the  trial,  and  a  copy  of  such  gubpmta  miuH 

be  delivered  personally  at  the  time  of  service. 

• 

At  the  trial  of  this  cause,  before  Lord  Chief  Justice  Best,  at  Westminster,  at 
the  Sittings  after  the  last  Easter  Term,  a  witness  of  the  name  of  Hunter  not 
having  obeyed  a  subpoena,  nor  been  in  attendance  when  the  cause  was  called  on— 

Mr.  Serjeant  WUde,  on  a  former  day  in  this  Term,  obtained  a  rule  nisi  for  an 
attachment  against  him. 

Mr.  Serjeant  Vaughctn  now  showed  cause,  and  submitted,  that  the  application 
for  the  attachment  was  too  late,  as  Trinity  term  had  interrened  since  the  service 
of  the  subpoena,  and  no  steps  had  been  taken  in  the  course  of  that  term.  The 
jeamed  Serjeant  also  produced  several  affidavits,  which  showed  that  Hunter  was 
tubpoenaed  on  the  race-course  at  Epsom,  during  his  attendance  at  the  races 
there ;  but  it  did  not  appear  that  a  copy  of  the  subpoena  had  been  personally 
delivered  to  him,  or  that  it  had  issued  out  of  this  Court.ra] 

Mr.  Serjeant  Wilde^  in  support  of  his  rule,  was  stoppea  by  the  Court. 

Per  Curiam.  As  the  party  applying  for  the  attachment  against  Hunter  for 
not  obeying  the  subpoena,  has  not  shown  us  that  a  copy  was  delivered  to  him 
personally,  there  is  no  sufficient  proof  of  service  on  him,  without  which  he  can- 
not be  brought  into  contempt.  But,  independently  of  this,  a  motion  for  an 
attachment  against  a  person  subpoenaed  as  a  witness,  for  not  attending,  should, 
as  in  other  cases  of  contempt,  be  brought  forward  as  soon  as  possible;  and, 

therefore,  in  a  case  of v.  St.  Leger,  2  Tidd,  9th  edit.  808,  the  Court  of 

King's  Bench  refused  an  attachment  in  Hilary  term,  for  the  non-attendance  of 

(a)  See  Smalt  «.  Whitmill,  2  Str.  1054. 

8s2 
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ii  ik«  pi>eoe4iBg  Bmtaaet  AmSa&Bf  and  left  the  jMtftjreomphiniBgto 
hit  flitB  KHDMdj.  We  iBtend  to  adopi  Khis  rule  in  fistare;  and,  mdeBs  an  upi- 
oalJMi  ftr  Ml  lUanlmimfr  be  made  in  tiie  torn  raeeeeding  t^  aemee  of  Ae 
wtkifmnk  and  triali  h  oannol  be  eatotmed.    n»  nle  kowerer  nMial  be 

Siaehairged  wiAonl 


CASES  IN  HILABT  TEBM, 
S  AKP  7  Qio.  r(r.«-1826. 


HOMAN  V.  TIDMABSB,  mad  aa  UNHABSH.-^  2aL 


nedafaidHMfto  name  was  TSdnnnii;  bewwineicvd  ai  'Hnininh:— The  Court  niMidn 

tke  writ,  bat  lift  hm  to  pbad. 


Ur.  Seijeant  Taa^^it  appHed  for  a  nle  oallingonthe  pkinliiFtoBhow 
why  the  writ  iaaoed  in  thia  oanae  and  all  aobaeqaent  prooeedinjB  ihereoa,  ahionld 
not  be  set  aside  for  irrsffUiuitj^  and  wby  the  bail-bond  men  Dy  the  d^endsnt 
on  his  arrest  dionld  not  oe  deUvered  np  tobe  oanoeUed.  TheaUeigQd  irr^golarity 
was,  that  the  defendant,  whose  name  was  lidmarsh,  had  been  aziested  by  the 
name  of  Tinmarsb.  The  learned  Seijeant  submitted  that  thia  was  snch  a  mis- 
nomer as  would  warrant  the  snmmaiy  interferenoe  of  the  Gonrty  and  that  the 
present  case  was  dearly  to  be  distinguished  firom  that  of  Ahitbol  «.  Benidittoy 
2  Taunt  401|  where  the  defendant  ImTing  been  arrested  by  the  name  of  Bene- 
detto^  the  Oourty  on  a  rimilar  application  to  this,  refused  to  interfere,  on  the 
ground  that  the  names  were  idem  sonantes. 

Per  Curiam.    Let  tike  defendant  pkad  die  misnomer  in  abatement. 

The  learned  Seijeant  took  nothing.(a) 

M  8ao  t]»  StociMale  a.  Blankia,  1  Prioe»9n« 


COLLINS  and  Another  v.  WALLES.— p.  248. 

Aa  tflUavk  of  d«bt  tUted  that  die  plebtifi  had  fiiniuhed  foods  to  the  amoBBl  of  80SSI.  t» 
006  N.,  for  whom  the  defendant  undertook  to  be  anewerable ;  that  N.  bad  aince  £uled,  asd 
paid  a  dmdend  of  four  bhillinga  in  Uie  pound  only ;  and  that  16001.  remained  due  to  thi 
phintifla  1— 'Held  auffident 

Mb.  Seijeanc  Wilde  moTod  for  a  rule  calling  on  the  plaintifi  to  show  csusi 
why  the  bail-bond|  which  had  been  giyen  by  the  defendant  in  tiiis  ease,  shoold 
not  be  delivered  up  to  be  canooUed,  on  the  ground  that  he  had  been  axreeted  and 
held  to  bail  for  unliquidated  damages.  The  affidavit  of  debt  stated,  that  the  de- 
fendant had  applied  to  the  plaintins  to  furnish  coals  to  the  amount  of  20002.  and 
upwards  to  one  NichoUs,  for  whom  the  de&ndant  undertook  to  be  anaweraUe; 
thai  NiohoUs  had  since  failed^  and  paid  a  dividend  oijbur  thtUinga  in  the  pound 
only;  whereby  a  sum  of  16002.  remained  due  to  the  plaintifis.  The  learned 
Seijeant  contended|  that,  as  the  defendant  was,  at  all  eventSi  only  ooUateraUv 
liable,  and  as  the  damages  were  unliquidated  until  assessed  by  a  Jury,  the  defan^ 
ant  could  not  legally  be  held  to  bail. 

Fer  Curiam,  To  constitute  a  case  of  unliquidated  damages,  the  debt  must  be 
of  such  a  nature  that  its  amount  cannot  be  ascertained  but  by  Uie  intervention  of 
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aJoij.  TiMk  if  sol  tbi  MM  h«re.  The  amovai  dne  to  Ae  phintiffi  cm  tk« 
dofenAaftf  8  wdsrtakiag^  m  as  deadiy  uo&htamVU  m  it  Hhe  goods  had  beoa 
doltettfid  to  the  drfwdaal  hiaifleli  Bile  refiiaed.fa) 

(a)  SM  Cope  «.  Joaeph,  9  Price,  195, 


EINDHRLBT,  IXniniidni;  &BAHAM,  TmuA;  OGLB,  Tottohoo.--p.  349. 

The  Conn  fermitM  a  ncmmy  te  be  waeBded  by  rabetitntuig  '^  tha  lewuJUgiof  A.,  io  the 

"-"->»  of  K.,"  for  "  the  foHtk  of  A/' 


I  III  ■  i»*»*— — ^■■»»i^» 


GAS88  IN  KASiSB  TEBM, 
7  Geo.  IV,— 1826, 


BOWLBS,  Demandant;  LAWBXSCB,  TeQani--p.  838. 


A  writ  4»f  oBtiy  WW  ietiiinabl»»  and  aa  appaaBanca  eateaad  thovaoa,  in  Ifiehaafaaaa 

The  count  waa  entUM  of  Hilary  Tern,  and  waa  delivered  on  the  lOth  February.    Tha 
Court  aet  aaide  the  ooont,  lor  irregnlarity,  and  refoaed  to  aQow  at  to  be  amended. 


ODDIB,  Demandant;  FOSTEB,  Tenant;  Eari  of  PLTMOUTH, 

Yooohee. — ^p.  840. 

The  Court  refoaed  to  allow  a  recovery  to  be  amended  by  the  inaertion  in  the  praaeipe,  of  a 
dwivipiion  aC  tha  paieala  iniadM  la  paaa,  wttW^  had  haaa  eaiiaMl  by  aaiatab 


CHBBBINGTON  nd  Another,  Aaa^aea  of  SAUWSLLy  a  Baafaraye,  «. 

BROWN  and  Another.— p.  841, 

A  creditor  called  upon  the  bankrupt  by  appointment.  The  bankrapt  left  the  room  and  did  nol 
return,  and  the  wife  told  the  creditor  that  he  had  gone  out :— Held,  that  thia  waa  aufficient 
evidence  to  warrant  the  lury  in  iafeiriag  ibnt  tha  bankrupt  left  hia  faoaae  with  intent  to 
avoid  a  creditor. 


WILLIAMS,  Gent.,  One,  Ac.,  v.  GOODWIN  the  Elder.- p.  842. 

The  defendant  employed  the  plaintiiT,  an  attorney,  to  conduct  a  auit  for  hia  aon.  On  the  trial 
of  that  cause,  the  attorney  called  the  defendant  aa  a  witneaa,  and,  lest  he  ahould  be  objected 
to  aa  incompetent,  by  reaaon  of  interest,  he  prepared  a  release  r— Held,  that  the  conduct  of 
the  pbiniiff  waa  a  ftmud  upon  the  Court,  and  that  he  waa  not  entitled  to  reeover. 

This  waa  an  action  of  aasompat,  foe  an  attoniey*a  bill.  At  the  trial,  before 
Lord  Chief  Jostioe  Beat,  at  the  sittings  at  Westminster,  after  the  last  Term,  it 
appeared  that  the  coats  in  question  were  inoured  in  thecanrying  on  of  anaetion 
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DOB  d.  SMTTHB  v.  CLAXTON.— p.  847. 

The  attettin^  witneaa  to  •  deed  eteted,  that  he  knew  the  defendant,  one  of  the  paitiea,  thai 
the  attestation  was  in  his  (the  witnesa's)  handwriting,  that  he  did  not  know  whether  or  not 
the  aignature  to  the  deed  waa  the  defeodant'a  handwriting,  bat  that  he  would  not  have  pal 
hia  name  to  it  nnleaa  he  had  seen  him  execute  it :— Held,  sufficient  proof  of  the  execution. 

This  was  an  action  of  ejeotment.  At  the  trial  before  Mr.  Justice  Borrongby 
at  the  last  assizes  at  Exeter^  a  deed,  purporting  to  be  a  deed  made  between  tho 
lessor  of  the  plaintiff  and  the  defendant^  was  offered  as  evidence.  The  attesting 
witness,  who  was  called  to  prove  the  execution  of  the  deed  by  the  defendant^ 
stated  that  the  attestation  at  the  foot  of  the  deed  was  in  his  handwritinff ;  that 
he  knew  the  defendant ;  that  he  did  not  know  whether  the  signature  to  the  deed 
was  in  the  defendant's  handwritinff  or  not ;  but  that  he  (the  witness)  would  not 
have  put  his  name  to  it  unless  he  had  seen  it  executed  by  him. 

The  learned  judge  was  of  opinion  that  the  proof  of  the  execution  of  the  deed 
by  the  defendant  was  sufficient.  The  jury  returned  a  verdict  for  the  lessor  of 
the  plaintiff. 

Mr.  Serjeant  Wilde  now  moved  for  a  rule  nisi,  that  this  verdict  mi^ht  be  set 
aside,  and  a  nonsuit  entered.  He  submitted,  that,  as  the  handwritm^  of  thf 
defendant  to  the  deed  was, not  identified  bv  the  witness,  and  as  he  was  ignorant 
of  the  contents  of  the  instiUment,  and  therefore  could  not  state  with  certainty 
that  the  deed  in  question  was  that  attested  by  him,  there  was  no  sufficient  proof 
of  its  execution  by  the  defendant. 

Per  Curiam,  The  attesting  witness  stated  that  he  knew  the  defendant,  b; 
whom  the  deed  was  executed ;  and,  though  he  said  that  he  did  not  know  whether 
the  signature  of  the  deed  was  in  the  handwriting  of  the  defendant  or  not,  8till| 
as  he  said  that  he  would  not  have  put  his  name  to  it  unless  he  had  seen  the 
defendant  execute  it,  we  think  the  execution  proved.  Rule  refused. 


ISAACS  V.  STLVER.— p.  848. 

The  defendant  was  held  to  hail  on  a  hill  of  exchanee.  The  Court  refused  to  order  the  bail- 
bond  to  be  delivered  up  to  be  cancelled,  on  an  affidavit  that  the  bill  waa  founded  and  girea 
on  an  uaurioua  tranaaction. 

Ths  defendant  in  this  cause  having  been  arrested  at  the  suit  of  the  endorsee 
of  a  biU  of  exchange,  of  which  he,  the  defenduit,  was  the  endorser,  and  having 
given  a  bail-bond — 

•  Mr.  Serjeant  Xaioea  moved  for  a  rule  nisi,  that  the  bail-bond  might  be  deli* 
vered  up  to  be  cancelled,  on  the  defendant's  entering  a  common  appearance,  on 
an  affidavit  which  stated  that  the  bill  was  founded  and  eiven  on  an  usurioui 
transaction.  The  learned  Serjeant  cited  the  case  of  Wi^twick  v.  Banks,  For- 
rest, 158 ;  where  the  Court  of  Exchequer  held,  that  if  there  be  probable  ground 
to  suspect  that  the  securities  on  which  a  defendant  is  held  to  bail  are  illegal,  il 
is  a  ground  for  discharsing  him,  on  filine  common  bail. 

Per  Owriaim.  The  Court  cannot  receive  an  affidavit  in  contradiction  to  that 
filed  by  the  plaintiff  on  the  issuing  of  a  writ.  The  case  of  Wightwick  v.  Banks 
«uuiot  be  supported.  Rule  refused. 


HOBNBT,  Administratrix,  Ac.,  v.  BOWUNG.— p.  869. 

i  plaintiff  may  proceed  by  diatrinfaa  to  dompel  the  appearance  of  a  defendaBt  who 

auoad,  bat  carriea  on  trade  in  thia  countrj. 


445}  11  Moore.  611 

BOWLKY  V.  BATLKT.— p.  888 

^n  affidcTit  to  hold  to  bail,  atating  that  the  defendant  ia  indebted  "  for  oooda  aold  and  delivered 
t»y  the  plaintiff  to  the  defendant,"  ia  aofficient,  though  it  omit  to  aod  **  at  hia  reqneat.'* 

Bf  B.  Sexjeant  Wilde  moved  for  a  rule  oallinff  on  the  plaintiff  to  show  eanse 

"why  the  som  of  226/.  which  had  been  deposited  by  the  defendant  in  the  hands 

of  the  Sheriff  of  Middlesex,  in  lien  of  special  htalf  should  not  be  retained  to 

him,  on  the  ground  of  the  insufficiency  of  the  affidavit  to  hold  to  bail,  in  which 

the  plaintiff  sw<nre  that  the  defendant  was  indebted  to  him  in  the  sum  of  226/L 

"  for  goods  sold  and  delivered  by  the  plaintiff  to  the  defendant,'^  omitting  to  add, 

"  at  hifl  request    The  learned  Serjeant  relied  upon  the  case  of  Dumford  v. 

Mesaiter,  5  Mau.  &  Selw.  446 ;  where  it  was  held,  that  an  affidavit  to  hold  to 

bail,  '*  for  money  lent,  and  for  goods  sold  and  delivered,  and  for  work  and  labour,'' 

ia  irregular,  if  it  omit  to  state  that  it  was  ^'  at  the  instance  and  reauest  of  the 

defencuint,"  although  it  stated  that  it  was  "  to  and  for  his  use^  and  on  his  behalf.'^ 

liord  Chief  Justice  Best.    There  is  no  foundation  for  ihiiB  application.    The 

decision  of  the  court  of  Kins^s  Bench  in  Dumford  v.  Messiter,  was  considered 

in  this  court  in  the  case  of  Beny  v.  Femandei,  8  B.  Moore,  832 ;  S.  C.  1  Bing. 

838 ;  where  it  was  held,  that  an  affidavit  of  debt  for  monev  paid  for  a  defendant, 

and  advanced  to  him,  need  not  state  that  the  payment  and  advance  were  at  the 

defendant's  request    Mr.  Justice  Ftok  rightly  observed  in  that  case,  that,  <<  vexj 

frequently,  where  mone^  is  received  by  the  d^endant  to  the  plaintiff's  use,  it  is 

only  a  conclusion  reeultmg  firom  the  construction  which  the  plaintiff,  swearing 

to  the  best  of  his  judgment^  puts  upon  a  transaction,  firom  which  he  conceives  a 

debt  to  result;  but  no  request  is  in  hot  made  by  the  defendant,  but  generally 

arises  by  implication  of  law."    Where  a  tradesman  delivers  goods,  an  affidavit 

may  clearly  be  sufficient  without  expressly  stating  them  to  have  been  delivered 

at  the  request  of  the  vendee:  that  such  is  the  &ot,  is  a  necessary  inference. 

Were  this  not  so,  there  would  be  few  cases  wherein  a  defendant  could  be  held  t9 

bail  at  all  for  a  debt  contracted  in  the  purchase  of  goods. 

Bale  refiised.(a) 

{a)  In  Em  v.  Hvlton  (5  Tsnnt.  704 ;  8.  C.  noniiie  Hulton  «» Eyre,  1  Manh.  315),  tn  affi- 
dsTit  to  hold  to  bail,  itating  that  the  defendant  waa  indebted  "  for  money  paid  by  the  plaintift 
i»r  the  nae  of  the  defendant,"  without  adding  that  it  wia  |>aid  "  at  hia  requeat,"  wia  held  anffi  • 
dent  8o,  alao,  **  for  work  and  labour  done  by  the  plaintiff  for  the  defendant,  aa  hia  aanmnt/' 
not  atatinff  that  it  waa  done  *'  at  hia  reqneat"  or  "  on  hia  retainer."  Bliaa  v.  Atkins,  5  TannU 
756,  8.  C.  1  Marah.  317,  n. 


BASLEI  and  Another  «.  BBAUHOMT.— p.  884. 


The  eovt  will  not  allow  the  venue  to  be  changed  after  plea  pleaded,  nnleaa  the  Jofdoe  of  the 

clearly  reqaivaait» 


DOKBINOTON  v.  BSIOKNBLL.— p.  446. 

In  debt  on  a  bail-bond,  the  declaration  need  not  contain  ayermente  that  there  was  in  aflidant 

of  debt,  or  that  the  mm  awom  to  waa  endoraad  on  the  wdt. 
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CASES  IN  TRINITY  TERM, 
7  Gua  IV.— 1826. 


QASNEB  V.  WSLLEB.--P.  457. 


The  Court  reftiwd  to  iet  anAe  a  declaratibA.  on  tlie  Kioond  of  » irariiMie^  biWWBp  ili#  ivril 
declaratwo"- the  defeodsnt  heiag  etUed  Jwkn  in  the  Ibnner,  and  Jamm  in  the  iMter, 


Mb.  Serjeant  Peake,  on  the  part  of  the  defendant,  applied  for  a  nde,  eallnig 
on  the  plaintiff  to  show  canfie  wh^  the  deolaration  in  this  canae  ahoidd  not  be 
set  aside,  for  irregularity.  The  irregnlarihr  complained  of  was^  that^  in  th<^ 
writ,  the  defendant  was  described  as  John  Wellter,  and  in  Ae  deelaralioD,  aa 
JatneSf  the  latter  being  his  real  name. 

Per  Curiam.  In  the  case  of  Spaldfag  v.  Hnre,  6  Term  Bep.  SSS,  die  CkmH 
of  King's  Bench  refused  to  set  aside  the  ptooeeding^  for  irregdarity,  on  aoooimt 
of  a  variance  between  the  original  writ  and  the  dedatation.  Ibrmerlj,  ii» 
tariapce  might  have  been  the  subject  of  a  pltsa  in  abatement  to  the  wvl^  bol 
now  it  is  otherwisej  fbr  in  the  case  of  Peaike  v.  DariiBp  5  Tannl  669|  n.,  this 
(Tourt  held,  that  a  diefendant  cannot  plead  iu  abatement  to  the  or^f^nai  idfiiy  a» 
he  cannot  have  oyer.la).  The  like  pracMoe  pteraSs  in  the  Oomrt  of  King^i 
Bench,  according  to  the  case  of  Spalding  v.  Mure;  and  it  is  it  tery  benefieiid 
practice,  for  it  tends  iu  a  great  measure  ta  get  rid  of  pleas  in  abatem^il^  Ihe 
only  use  of  which  is,  to  tetard  and  obstruct  the  proper  course  of  jusftiee. 

The  learned  Seijeanl^  therefbre,  took  nothing  DyniBmotioo.(&} 

(a)  In  M^irrny  «.  Hnbbart,  1  Boa.  &  fnl.  €39,  the  defendant,  heiog  aiteslad  bf  the- name  of 
F.  0.,  put  in  bail  by  the  name  of  £k  H.  The  plaintiff  deckned  againat  him  aa  **  S.  H.  vreate4 
hj  the  name  of  F.  H."  The  defendant  pYeaded  the  munomer  in  abatement  of  tka  writ.  The 
plaintiff  treated  the  plea  aa  a  nallity  and  eigaed  jtidgmenl.  Thie  Coort  leraalid  t»  aet  aanla 
that  judgment, 

8ee  also  Symmera  e.  Waaon,  1  Boa.  dt  Pul.  105. 


But  aee  the  ease  of  Wadn  vi  Stiff,  I  Moore  d&  F^yna*  96».  wberei  in  tro^paaa  a«inat  te? 
defendaota,  one  of  them.  pleadiBd  a  mimmntr  in  abatement  of  $k§  «rti/  and  the  Coust,  om 
demurrer,  heM  the  plea  to  be  ill,  beeauee  it  comiluded  with  a  prayer  of  judgment  **o/tke  writ, 
and  that  tkt  tame  mif^  ht  oiiatAed,  ((</''-Hibe  atigwigr  of  ene  defendant  being  no  ground  tn 
abate  the  writ  aa  agatnat  oZi.*  bat  it  was  oot  hinted,  either  by  the  Court  or  by  oounael*  that 
such  a  plea  could  not  be  pleaded  at  all ;  though  the  reaaon  given  abere  ia  the  text,  why  H 
ahould  not  be  allowed,  seema  very  aatisfactory. 

(6)  See  the  case  of  Turing  e.  Jonea,  5  Term  Rep.  402,  where  the  Court  of  King*a  Bench . 
on  motion,  refuaed  to  permit  the  defendant  to  take  advantage  of  a  varianoe  between  the  sum 
mentioned  in  the  ac  etiam  part  of  the  latitat  and  tbe-deelawtion. 

Where  a  party  held  to  bail  obtaina  time  to  put  in  bail  to  the  action,  he  cannot  afterwards 
object  to  the  writ  for  irregularity.    Moore  v.  Siockwell,  6  Bam.  &,  Creaa.  76. 

!  f  the  chriatian  name  of  the  defendant  ia  omitted  in  the  latitat,  the  Court  of  King'a  Bench 
I,  if  the  proceaa  be  MfaUr,  aet  aaide  tie  proceedings^  On  biotioa ;  but,  if  it  be  •ervkeoUe 
',  they  will  not  interfere  on  motion,  but  leave  the  defendant  to  plead  in  abatement.    Rolph 
eckham,  6  Bam.  A  CMaat  164. 

The  reaaon  of  thia  diatinction  batwvaa  bailable  and  aerviceable  proceaa  ia,  that,  in  the 
former,  the  intereata  of  third  parties,  viz.  the  bail,  are  involved.  On  the  aame  principle,  tha 
Courta  will  not  allow  amendmenta  in  bailable,  which  would  be  permitted  in  aerviceable  pro- 
•eaa.  See  the  cases  of  Phillipa  v.  Tanner,  6  Bing.  237,  8.  C.  3  Moore  and  Payne,  and 
Boulder  v.  Faaaon,  3  Moore  dt  Payne. 


wi 


only 

V.fi 


DONATTY  V.  CROWTHER  and  KELLT,  Sherifis  of  London.— p.  479. 

A  mare  having  been  placed  with  a  livery  atable-keeper,  who  advanced  money  to  the  owner; 
it  waa  agreed  that  she  ahould  remain  aa  a  aecurity  for  the  repayment  of  the  aom  advanced, 
ind  for  the  ezpenaea  of  her  keep :— Held,  that  the  atable-keeper  had  a  Uan  en  the  m«e. 


479]  11  Moore,  613 

Tms  WB8  an  action  of  troTer  for  tlie  oonversion  of  a  mare,  saddloi  and  bridle, 
and  brought  under  the  following  circnmstanoes : — 

In  the  beginning  of  Febroarj  last,  a  writ  of  fieri  facias,  returnable  on  the  12th 
of  April,  was  sued  out,  and  directed  to  the  defendants,  who  were  the  sheriffs  of 
London,  against  the  goods  of  one  Richard  Cuttill,  for  59^.,  at  the  suit  of  one 
James  Mills}  on  the  return-day,  the  officer  learned  that  a  mare  belonging  to 
Cuttill  had  been  advertised  for  sale,  and  was  then  standing  at  livery  at  the 
pbdntifF's  stables.  The  officer  accordingly  went  there,  and  on  being  informed 
that  the  mare  was  Cuttill's  property,  he  seiied  and  removed  her,  and  she  was 
ultimately  sold,  and  the  proceeds  of  the  sale  handed  over  to  Mills. 

At  the  trial  before  Mr.  Justice  Gaselee,  at  Westminster,  at  the  Sittings  after  the 
last  term,  it  appeared  that  the  mare  had  been  placed  under  the  care  of  the  plain- 
tiff, a  livery  stable-keeper,  by  Cuttill,  who  being  in  want  of  money,  had  borrowed 
from  the  plaintiff  10/.  at  one  time  and  20/.  at  another ;  and  it  was  afterwards  agreed 
between  them  that  the  mare  should  stand  at  the  plaintiff 's  stables  as  a  security  for 
Bucb  advances;  and  that,  if  necessary,  she  should  be  sold  by  the  plaintiff,  under  Cut- 
till's directions  as  to  the  price ;  and  that  the  plaintiff  was  to  repay  himself  all 
the  expenses  of  her  keep,  and  the  sums  advanced^out  of  the  proceeds  of  such  sale. 

The  jury  found  a  verdict  for  the  pkintiff,  damages  89/.,  bein^  the  value  of  the 
mare,  Middle,  and  bridle ;  but  leave  was  reserved  to  the  defendants  to  move  to 
reduce  them  to  one  shilling,  as  nominal  damages  for  the  saddle  and  bridle,  in  case 
the  Gourt  should  be  of  opinion  that  the  plaintiff  was  not  entitled  to  recover  for 
the  mare. 

Mr.  Serjeant  Lawes  now  applied  for  a  rule  nisi  accordingly,  and  submitted,  that 
this  action  eould  not  be  maintained — IHnty  the  plaintiS,  being  a  livery  stable- 
keeper,  had  no  lien  on  the  mare;  for,  in  Torke  v.  Grenaugh,  Lord  Chief  Justice 
Holt  took  the  distinction  between  an  innkeeper,  and  a  livery  stable-keeper;  and 
8aid,(a)  *'  that  if  a  horse  standing  at  livery  be  lost  the  liveryman  shall  be  answer- 
able, yet  he  cannot  retain  for  the  meat,  but  has  a  remedy  upon  the  contract ; 
for  he  is  not  compellable  to  receive  such  a  horse.''(5)  In  Hunter  v.  Barkley, 
Esp.  Ni.  Pri.  Dig.  2d  edit.  vol.  2,  584,  Lord  Kenyon  held,  that  a  livery  stahh" 
heeper  had  no  privilege  to  detain  a  horse  for  his  keep ;  for  that  is  allowed  to  inn- 
keepers, on  the  ground  of  their  being  obliged  to  receive  guests  and  their  horses ; 
but  that  that  is  not  the  case  with  livery  stable-keepers,  who  relv  on  the  contract. 
Or  even  if  there  had  been  a  right  of  lien  in  this  case,  it  was  waived  by  the  special 
agreement  between  the  parties ;  Breman  v.  Currint,  Sayer,  224.  If  the  bailee 
of  property  contract  for  a  specified  price  fbr  his  labour  or  service,  he  loses  all 
claim  to  a  lien  which  he  may  previously  have  had ;  the  same  rule  will  apply  to  a 
horse,  if  any  specified  terms  as  to  its  remaining  in  the  custody  of  the  stable- 
keeper  were  agreed  on  at  the  time  it  was  left  at  livery.  Seanidltfj  even  admit- 
ting that  the  agreement  that  the  mare  was  to  stand  at  the  stable  as  a  security  for 
money  advanced,  might  create  a  claim  to  a  lien,  still  trover  is  not  the  proper  form 
of  action,  inasmuch  as  it  was  not  brought  against  the  owner,  who  was  named  in 
the  writ,  and  who,  if  he  had  removed  the  mare  against  the  plaintiff's  fjgbt  of 
lien,  would  have  been  liable  to  an  action  of  trover;  but  against  the  Sheriffs,  who 
acted  under  legal  process,  and  whose  only  duty  it  was  to  ascertain  that  the  pro- 
perty in  the  mare  was  in  the  party  against  whom  the  writ  was  sued  out  at  tho 
time  it  was  executed ;  for,  if  the  plaintiff  had  brought  trespass  against  the  defend- 
ants, they  might  have  justified  under  the  writ.  If,  therefore,  tho  plaintiff  had 
any  remeay,  it  was  by  an  action  on  the  case  against  the  defendants  as  SheriffS| 
for  improperly  taking  property  out  of  his  possession,  over  which  he  had  a  lien  ; 

(a)  %  Ld.  Raym.  868. 

(6)  In  Bevan  t>.  Watera  (Trinity  Term,  1828),  3  Carr.  &  Payne,  520.  S.  C.  1  Mood.  &,  Malk. 
235,  it  was  decided,  by  Lord  Chief  Justice  Beat,  that,  though  in  the  general  case  of  a  livery 
•table-keeper,  there  is  no  lien ;  yet,  that  a  man  who  baa  a  horse /»f  framttt^,  has  a  lien  for  the 
keep  and  exercise  of  it.  See  also  Wallace  «.  Wooi^te  (Michaelmas  Term,  1824),  1  Carr.  4I& 
Payne,  575,  8.  C.  1  Ryan  &  Mood.  193,  where  Lord  Chief  Justice  Beat  told  the  Jury  "  that 
a  liyery  stable-keeper  had  not,  by  law,  a  litn  for  the  keep  of  horses,  unle$t  by  tpeeial  agreement 
milk  tk*  awmer^ikam  ;"  and  sae  Jaeoba  a.  Latour  (Trinity  Term,  1828),  2  Moore  &  Payne, 
201 ;  a  C.  5  Bingh.  130. 

8F 
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tlie  defendants  bad  odIj  to  aliow  that  the  property  in  the  mare  iras  in  Cvttally 
against  whom  they  were  bound  to  ezecnte  the  writ;  they  were,  therefore,  justified 
in  making  the  seiiure;  notwithstanding  any  agreement  between  Guttill  and  the 
plaintiff,  who  had  no  general  right  of  ben,  or,  even  if  be  bad,  be  had  waived  it  by 
the  special  agreement. 

I  Lord  Chief  Justice  Best.  The  plaintiff  had  a  bonft  fide  lien  on  tbe  mare, 
which  was  pledged  to  him  by  Cuttill  as  a  security  for  two  scTeral  sums  of  money 
advanced  to  him  by  tbe  plaintiff;  and  the  mare  was  to  be  sold,  and  tbe  plaintiff 
was  to  repay  himself  such  advances,  and  also  the  expenses  of  her  keep,  in  case 
they  were  not  liquidated  in  any  other  manner.     This  is  a  case  of  personal  pro- 

Serty,  not  distinguishable  in  principle  from  that  of  a  mortgage ;  and  it  has  been 
edded,  that  a  mortgagor  of  real  property,  though  he  cannot  maintain  ejectment^ 
may  maintain  trespass  against  any  wrongdoer  except  the  mortgagee ;  and  where 
trespass  will  lie  for  the  possessor  of  real  property,  trover  may  De  maintained  by 
the  possessor  of  personalty.  In  Gordon  v.  Harper,  7  T.  R.  9,  it  was  held,  that 
trover  may  be  maintained  by  any  person  having  both  the  right  of  possession  and 
the  right  of  property ;  and  in  this  case  the  pbdntiff  had  evidently  both  these 
rights  as  agamst  the  true  owner  of  the  mare,  and  had  he  taken  her  away  from 
bis  stables,  without  first  satisfying  bis  demands,  the  plaintiff  would  have  had  a 
dear  right  of  action  against  him,  but  the  defendants,  as  Sheriffs,  took  tbe  maze 
as  beiuff  tbe  property  of  Cuttill,  the  owner;  therefore,  if  be  could  not  have 
removed  her  from  the  plaintiff's  stable  without  satisfying  his  demands,  nether 
could  they — ^for  they  cannot  put  themselves  in  a  better  situation  than  the  owner 
himself. 

Mr.  Justice  Park.  If  there  had  been  any  fraud  between  the  plaintiff  and 
his  debtor  Cuttill,  there  would  have  been  great  weight  in  the  argument  adduced 
|)y  my  brother  Lawet.  It  is  admitted,  that  this  is  not  a  common  case  of  lien. 
Although  the  mare  was  not  merely  pledged  for  the  repayment  of  money,  as  in 
the  case  of  goods  pledged  with  a  pawnbroker;  yet  the  case  is,  under  all  its  cir- 
cumstances, idem  per  idem ;  and  1  consider  the  case  of  Gordon  v.  Harper  to  be 
in  point,  to  show  that  the  plaintiff  had  a  sufficient  property  in  tbe  mare  to  endtle 
him  to  maintain  this  action. 

Mr.  Justice  Burbough.  Nothing  but  an  absolute  tender  of  the  snms  ad- 
vanced, and  the  expenses  of  the  mare's  keep,  could  have  restored  the  ri^ht  of 
possession  to  the  onginal  owner;  and,  as  lone  as  she  remained  in  the  plaintiff's 
custody,  he  had  a  right  of  action  against  all  the  world,  and  even  against  the 
owner  himself,  if  he  had  removed  her  without  paying  the  sums  advanced,  as  well 
as  the  charges  for  her  keep. 

Mr.  Justice  Gasrlib  concurred.  Bale  refused. 


M' ALLEN  V.  CHUBCHILL.— p.  483. 

In  amnrnpsit  for  the  breach  of  ui  agreement,  a  dauae  contained  therein,  although  illegial,  aa 
being  in  reatraint  of  trade,  if  it  form  no  part  of  the  oonaideration,  need  not  be  set  out  in  the 
declaration. 

This  was  an  action  of  assumpsit  for  the  breach  of  an  agreement.  The  decla- 
ration stated,  that,  by  an  agreement  between  the  plaintiff  and  defendant,  the 
latter  agreed  to  assign  his  interest  in  a  lease  of  a  public-house,  to  the  former,  for 
the  term  of  thirty-one  years,  at  the  yearly  rent  of  100^. ;  that  the  plaintiff  was 
to  pay  all  taxes,  and  repair  tlie  premises,  and  take  the  fixtures  and  stock  in  trade 
at  a  valuation ;  and  that  the  defendant  was  to  pay  all  arrears  of  taxes  up  to  the 
date  of  the  agreement;  that  the  plaintiff  agreed  to  purchase  the  defendant's  inte- 
rest in  the  lease,  and  pay  for  the  fixtures  on  these  terms ;  and  that  be  deposited 
800/.  in  part  of  the  purchase-money.     The  declaration  then  averred  mutual  pro* 
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mises.  Breach — ^that  the  defendant  had  no  right  to  aaaign  the  lease  in  qneatiooi 
nor  had  he  any  title  to  the  premuea  agreed  to  be  asaignedy  before  or  after  the 
agreement  was  entered  into.     The  defendant  pleaded  the  general  issue. 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  Guildhall,  at  the  sittings  after 
the  last  term,  it  appeared  on  the  face  of  the  agreement,  that  it  oontuned  a  clause 
(not  set  out  in  the  declaration),  whereby  the  defendant  agreed,  that  he  would 
not,  directly  or  indirectly,  take,  occupy,  or  carry  on  the  business  of  a  publican 
or  Tictuallcr  within  five  years  from  the  time  of  making  the  agreement  The 
jury  found  a  verdict  for  the  plaintiff,  on  the  ground  that  the  defendant  had  no 
right  or  title  to  assign  the  premises. 

Mr.  Serjeant  Vaughan  now  applied  for  a  rule  nisi,  that  this  verdict  might  be 
Bet  aside  and  a  new  trial  granted,  or  a  nonsuit  entered,  on  the  ground  that  the 
whole  of  the  consideration  had  not  been  set  out  in  the  declaration ;  and  that  the 
clause  omitted,  being  an  essential  part  of  the  consideration  for  which  the  house 
was  to  be  assigned  to  the  plaintiff,  it  vitiated  the  whole  agreement,  inasmuch  as 
it  was  in  general  restraint  of  trade,  and  therefore  illegal.  Hunloioke  v.  Blaok- 
lowe,  2  Wms.  Saund.  156,  n.  1. 

Lord  Chief  Justice  Best.  This  objection  as  to  the  clause  forminff  part  of  the 
consideration  was  not  raised  at  the  trial.  It  was  merely  contended  that  as  the 
clause  restrained  the  defendant  from  carrying  on  a  business  anywhere,  it  was  ille- 
gal. The  question  of  variance  between  the  agreement  and  the  declaration  was  not 
raised.  But  are  we  to  say  that  every  agreement  is  wholly  bad,  because  it  may 
happen  to  contain  an  illegal  clause  ?  In  setting  out  a  contract  in  a  declaration 
of  assumpsit,  it  is  only  necessary  to  state  so  much  of  it  as  contains  the  entire 
consideration  for  the  act,  and  the  entire  act  which  is  to  be  done  in  virtue  of  such 
consideration,(a)  and  it  appears  to  me,  that  the  consideration  in  this  case  was 
Bufficientiy  stated :  the  clause  in  question  is  a  superadded  or  independent  clause ; 
it  is  a  sort  of  rider,  forming  no  essential  part  of  the  consideration.  I  therefore 
think  that  there  is  no  ground  to  disturb  the  verdict 

The  rest  of  the  Court  concurring—'  Bule  refused. 

(a)  See  Clarke  «.  Gray,  6  Bait,  564. 


SIMMONS,  and  Three  Others,  Vouchees.— p.  485. 

If  one  of  aeTeral  vouchees  appear  pNeraonall^  in  court,  and  the  others  by  attorney,  the  name  of 
the  former  need  not  be  inserted  in  the  dedimus,  or  warrant  of  attorney. 


HAWKER,  Deforciant— p.  486. 

Where  premises  were  described  in  a  fine  to  be  in  the  parish  of  A.,  whereas,  they  were  in  £^1 
in  the  parish  of  B,^  being  in  a  certain  street,  part  of  which  was  in  A.,  and  part  in  B. ;  and 
the  dned  to  lead  the  uses  stated  the  premises  to  be  in  that  street,  in  the  pariah  of  A.  The 
Court,  on  an  afiidarit  of  the  facts,  allowed  the  fine  to  be  amended,  by  altering  the  name  of 
the  parish  from  A.  to  B, 


WALKER,  Clerk,  v.  RIDGWAT.— p.  486. 


In  an  action  by  a  clergyman  sffsinst  a  farmer,  for  improperly  settinff  out  his  tithes,  the  jury 
fbunrd  a  Terdict  for  the  defenasnt,  contrary  to  the  opmion  of  the  Judge.  The  Court  directed 
a  new  trial ;  and  anon]rmous  letters  having  been  inserted  in  the  newspapers  of  the  county 
where  the  canse  was  tried,  reflecting  on  iae  character  of  the  plaintiff,  as  a  clergyman:—  that 
C'otnt  ordered  the  venue  to  be  changed  to  a  third  county. 
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QOODTITLE,  on  the  demise  of  HARMBT  GREEN,  v.  NOTITLE.— p.  491. 

Wb«r«  hy  t  roortgoge-deed,  the  prindpal  gam  was  advanced  by  the  mortngee  to  the  mortct* 

8 or,  for  three  vears  from  the  date  of  the  deed,  the  interest  to  be  payabte  quarterly,  and  toft 
eed  containea  a  proriso,  that,  if  default  should  be  made  in  payment  of  interest  on  any  of  tba 
days  appointed  for  the  same,  the  mortgagee  might  sell  the  premises  assigned : — the  mortgs* 
gor  having  made  default  in  the  payment  of  one  quarter's  interest,  the  mortgagee  brought 
ejectment,  the  Court  refused  to  stay  the  proceedin/g^  on  payment  of  the  arrears  of  interest, 
and  costs,  by  the  mort^a^or,  as  the  case  did  not  (all  within  the  provisions  of  the  statute  7 
Qeo,  2,  c,  30,  as  the  prmcipal  sum  became  payable  on  default  of  payment  of  the  interest. 

This  was  an  action  of  ejeotment,  bronght  by  the  lessor  of  the  plaintiff|  as 
mortgagee^  to  recoyer  certain  premises  in  the  possession  of  the  mortgagor. 

Oo  a  former  day  in  this  term,  Mr.  Serjeant  Wilde  obtained  a  rule  calling  <» 
the  lessor  of  the  plaintiff  to  show  cause,  why,  on  payment  to  her  by  the  mort-- 
gagor  of  the  arrears  of  interest  due,  and  the  costs  of  the  action^  and  of  this  appli* 
cation,  all  further  proceedings  in  the  cause  should  not  be  stayed.  The  applica* 
tion  was  founded  on  affidavits,  which  stated  that,  in  March  1824,  the  lessor  of 
the  plaintiff  had  advanced  to  the  mortgagor  the  sum  of  800^.  for  three  yean; 
the  interest  to  be  payable  quarterly;  that  the  interest  had  been  duly  paid  up  to 
the  17th  of  September  last,  and  that  shortly  after  the  ]7th  of  Deoember,  ibe 
mortgagor  was  called  on  to  pay  one  quarter's  interest,  duis  on  that  day,  and 
which  not  having  been  complied  with,  the  present  action  was  commenced.  Under 
these  circumstances,  the  learned  Serjeant  submitted,  that,  upon  payment  by  the 
mortgagor  of  all  arrears  of  interest  and  costs^  the  Court  would  exercise  the  equi- 
table jurisdiction  afforded  them  by  the  statute  7  Qeo.  2,  o.  20,  s.  1,  and  stay  the 
proceedings  on  the  terms  as  prayed. 

Mr.  Serjeant  Vaughan  was  now  about  to  show  eause;  when  the  Court  ordered 
the  mortgage-deed  to  be  produced,  which  bore  date  the  17th  March,  1824,  and 
containea  a  proviso  for  redemption  in  the  following  terms :— - 

'<  Provided  always,  and  it  is  hereby  agreed  and  declared  by  and  between  the 
mortgagor  and  mortgagee,  that  if  the  mortgagor,  his  heirs,  £o.,  do  and  shall  on 
the  17th  of  March,  tohtch  toiU  be  in  the  year  of  our  Lord  1827,  well  and  truly 
pay  or  cause  to  be  paid  unto  the  mortgagee,  her  executors,  &c.,  the  sum  of  3002., 
with  such  interest  for  the  same,  to  the  day  of  payment,  as  shall  then  be  doe 
thereon ;  and  do  and  shall  in  the  mean  time,  and  until  such  payment  of  the  said 
sum  of  300^.  well  and  truly  pay,  or  cause  to  be  paid  unto  the  mortgagee,  her 
executors,  &c.,  interest  for  the  said  sum  of  300^.  after  the  rate  <^  5^.  per  cenL 
per  annum  from  the  day  of  the  date  of  these  presents,  by  equal  quarterly  paj« 
ments  on  the  17th  of  June,  the  17th  of  September,  the  17th  of  Becember,  and 
the  17th  of  March,  in  each  and  every  year,  and  make  the  first  quarterly  payment 
thereof  on  the  17th  of  June  now  next  ensuing ;  and  do  and  shall  make  such 
respective  payments,  without  any  deduction  or  abatement  whatsoever,  then  the 
mortgagee,  her  executors,  &c.,  shall  and  will  at  the  request  and  at  the  expense 
of  the  mortgagor,  his  executors,  &c.,  release,  assign,  or  otherwise  dispose  of  the 
premises  by  the  deed  respectively  assigned  and  demised  to  the  mortgagor,  his 
executors,  &c.,  free  from  all  encumbrances,  &c. ;  Provided  aho^  and  it  is  hereby 
further  agreed  and  declared,  that  in  case  default  shall  be  made  by  the  mortgagor, 
his  executors,  &c.,  in  payment  of  the  said  sum  of  300/.,  or  any  part  thereof,  as 
aforesaid,  or  if  defavU  Aall  he  made  by  him  or  them  inpayment  of  the  intereU 
on  the  said  sum  of  300/.,  or  any  part  thereof,  on  any  ofOve  days  or  times  here* 
inbefore  mentioned  or  appointed  for  payment  of  the  same  respectively ; — ^in  either 
of  the  said  cases,  i^  «^a2^  and  may  &e  lawful  for  the  mortgagee^  her  executors,  &e., 
absolutely  to  sell,  assign,  or  dispose  of  the  premises  so  assigned  and  demised  by 
these  presents,  either  altogether  or  in  paroels^  by  public  auction  or  private 
contract,  ka" 

By  a  subsequent  clause,  the  proceeds  of  the  sale  were  to  be  vested  in  the 
mortgagee,  her  executors,  &c.,  upon  trust,  to  pay  the  expenses  of  such  sale;  and, 
in  the  next  plaee,  upon  trust  to  retain  and  pay  unto  the  mortgagee,  her  executors. 
fto.|  the  iaid  sum  of  800/.  and  all  interest  for  the  same,  or  so  much  thereof 
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TCspeetiyel J  m  slimild  Aai  remain  dve  and  meinyj  sad  to  pay  over  tke  Btuplns^ 
if  any,  to  ttie  mortgagor,  his  ezeontors,  Ac. 

The  Court  now  called  on  Mr.  Serjeant  WUde  to  snpport  his  role.  Beforis  the 
statute  7  Geo.  %  o.  20,  was  passed,  it  was  customary  fbr  the  Courts  to  stay  the 
proceedings  in  ejectment  hy  the  mortgagee,  after  the  day  of  payment,  on  pay- 
ment to  the  lessor,  or  hringing  into  Coort,  principal,  intei^est,  and  costs  ](a)  and^ 
by  the  Ist  section  of  that  statute,  it  is  enacted,  that  '^  where  any  action  of  eject- 
ment shall  he  hrouriit  hy  any  mortgagee,  &o.,  for  the  recoyenr  of  mortgs^ed 
Isnd,  if  the  person  naying  a  right  to  redeem  such  land,  shall,  at  any  time 
pen^ng  such  action,  pay  unto  such  mortgagee,  or,  in  case  of  his  refusal,  shall 
miDg  into  Court,  all  the  principal  moneys  and  interest  due  on  such  mortgage, 
and  also  aU  costs,  to  he  ascertained  hy  the  Court,  or  proper  officer  appointed 
for  that  purpose )  the  moneys  so  paid  or  hrought  into  Court  shall  be  deemed 
and  taken  to  be  in  full  satis&ction  and  discharge  of  such  mortgage,  and  the 
Court  shall  and  may  discharge  the  mortffaeorof  and  from  the  same  accordingly.^' 

Although  this  statute  may  not  be  stnctly  applicable  to  the  present  case,  mas- 
much  as,  by  the  terms  of  the  deed,  the  mortgagee  is  empowered  to  sell  the 
mortgaged  premises  on  default  of  payment  of  a  quarter's  interest  on  the  day  on 
which  it  shall  become  due;  yet,  as  a  Court  of  equity  would  probably  relieve  the 
mortgagor  on  the  terms  now  prayed,  and  this  Court  has,  by  the  statute,  an 
eauitable  jurisdiction  in  such  cases,  they  will  preyent  the  interference  of  a  Court 
of  equity,  by  allowing  the  proceedings  to  be  stayed,  on  the  usual  terms ;  and  thus 
justice  will  be  effectually  done  between  the  litigant  parties,  without  putting  them 
to  unnecessary  expense  and  delay. 

Lord  Chief  Justice  BssT.  We  should  be  most  happy  to  reHeye  the  mortgagor! 
if  we  felt  ourselyes  empowered  so  to  do ;  for  we  consider  the  present  action  to  be 
exceedingly  vexatious :  but  we  are  bound  to  regulate  our  proceedings  by  the 
rules  of  law.  The  only  question  therefore  is,  whether  this  case  falls  within  the 
terms  of  the  statute  7  (teo.  2 ;  if  it  does  not,  we  are  not  at  liberty  to  stay  the 
prooeedinss  in  the  action  on  equitable  considerations,  to  the  detriment  of  a  lesal 
right.  If  we  were  possessed  of  such  a  power,  we  might  save  the  parties  uie 
expense  of  a  suit  in  equity,  in  many  instances ;  but  as  our  authority  in  this  case 
is  derived  solely  from  that  statute,  we  cannot  interfere  unless  the  parties  stand 
expressly  withm  its  terms  and  operation.  By  the  Ist  section,  if  the  person 
having  the  right  to  redeem  shall,  at  any  time  pending  the  action,  pay  to  the 
mortgagee,  or  l>ring  into  Court,  aU  the  principal  moneys  and  interest  diAe  on  Ae 
mortgage  with  costs,  the  Court  may  discharge  the  mortgagor.  It  is  clear,  we 
have  no  jurisdiction  unless  aU  that  is  due  is  paid  to  the  mortgagee,  or  brought 
into  Court ;  and  if  the  mortgagor  had  done  so  in  this  case,  he  might  have  brought 
himself  within  the  equity  of  Uie  statute ;  but  he  has  not  done  so ;  for,  although 

5r  the  terms  of  the  proviso  for  redemption,  the  principal  was  not  payable  till 
arch  1827,  yet  there  was  another  condition  annexed,  viz.  that  the  interest 
should  be  paid  to  the  mortgagee  quarterly;  and  that,  in  case  default  should  be 
made  in  payment  of  the  interest^  or  any  part  thereof,  on  any  of  the  days 
respectively  appointed  for  payment  of  the  same,  0ien  the  mortgagee  had  an  aV 
solute  right  to  re-enter,  and,  by  the  sale  of  the  premises,  to  pay  herself  the  said 
sum  of  300^.  and  so  much  of  the  interest  as  toas  then  due,  paying  over  the  sur« 

1>lus  to  the  mortgagor.  On  default  therefore  of  the  payment  of  a  quarterns 
nterest  by  the  mortgagor,  the  principal  became  in  the  nature  of  an  immediate 
debt  to  the  mortgagee ;  and  without  the  payment  of  that  debt,  I  do  not  see  how 
even  a  Court  of  equity  could  relieve  the  mortgagor;  and  certainly,  if  equity 
could  not,  this  Court  cannot  interfere.  If  a  mortgagor  stipulate  to  pay  interest 
under  such  conditions,  and  fail  to  do  so,  we  cannot  relieve  nim  from  the  consOr 
quences  of  his  default,  or  substitute  a  new  agreement  for  him.  The  ease  is 
mmilar  to  that  of  a  warrant  of  attorney,  payable  hy  instalments ;  where,  if  defimlt 
be  made  in  the  payment  of  one,  the  party  to  whom  it  is  given  may  enter  up 

W  Ajsoufmoxm,  I  Sir.  413. 
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judgment^  and  me  <mt  execation  for  ihe  whole.    It  is  oertainlj  a  haid 
on  Uie  mortga^r,  and  we  would  aaabt  him  if  it  wete  in  oar  power,  bat  ha  vnak 
be  bound  by  hu  own  deed. 

Mr.  Justice  Pabk.  The  parties  in  this  case  came  before  me  at  ChamberSi 
but  the  deed  was  not  then  produced.  .  I  was  strongly  disposed  to  relieve  the 
mortgagor,  but  I  thought  I  had  no  jurisdiction  under  Uie  statute  7  Q«o.  2  ;  and 
ther^ore  refused  to  interfere  to  stay  the  proceedings,  except  on  payment  cf  the 
principal,  interest,  and  costs.  There  are*two  provisoes  in  the  mortgage-deed: 
the  fint  postpones  the  time  of  payment  of  the  principal  till  March,  1827 ;  but 
the  second  proyiso,  by  giving  the  mortgagee  a  power  to  sell  immediately  on 
de&ult  of  payment  of  one  quarter's  interest,  yirtually  makes  the  principal  paya* 
bl^  instanter  upon  such  default ;  and  this  latter  proviso  seems  to  me  to  tie  up 
the  hands  of  a  Court  of  equity,  as  effectually  as  it  does  ours. 

Mr.  Justice  Bubbouqh.  The  terms  of  the  proviso  in  this  deed  at  first  created 
some  difficulty  in  my  mind ;  but  I  have  now  no  doubt  upon  the  subject :  the 
question  is,  whether  the  principal  is  due  or  not; — ^if  it  be  due,  then  we  cannot 
relieve  the  mortgagor  under  the  statute  7  Qeo.  2,  without  payment  of  it  by  him 
to  the  mortgagee.  By  the  default  of  payment  of  a  quarters  interest^  on  the 
day  appointed  by  the  deed,  I  think  the  principal  is  due;  and  therefore  it  is  out 
of  our  power  to  relieve  the  mortgagor.  * 

Mr.  Justice  Gasxlxb.  It  is  not  necessary  for  us  to  consider  what  we  might 
have  done  if  the  principal  had  not  been  due,  as,  firom  the  terms  of  ihe  mortgage- 
deed,  it  clearly  appears  to  be  due.  If  this  case  does  not  come  within  the  terms 
of  the  statute,  we  have  no  authority  to  stay  proceedings  on  equitable  principles : 
therefore,  this  application  cannot  be  acceded  to.  If  the  mortgagor  had  enlarged 
the  terms  of  his  motion  to  the  payment  of  principal,  interest^  and  oosts,  it  would 
have  been  a  lerj  different  question,  Bule  discharged. 


BATLET  and  Another  v.  BEAUMONT.— p.  497. 

^plaintiff  will  not  be  tUowed  hia  ezpenset  in  the  oonstnietion  of  a  model,  nor  a  compenaatioa 
tor  loaa  of  time  to  acientifie  peraona,  who  had  been  aant  to  a  distant  part  of  the  oountry  to 
inapect  a  building  there,  although  he  could  not  aafely  haye  proceeded  to  trial  without  their 
teatimony. 

Mb.  Serjeant  Vaughan  applied  for  a  rule  nisi,  that  the  Prothonotary  might 
review  his  taxation  in  this  cause,  on  the  eround  of  his  not  having  allowed  the 
plaintiffs  their  charges  attending  the  making  of  a  model  of  a  conservatory  (for 
the  erection  of  which  this  action  was  brought),  as  well  as  a  compensation  for  Ion 
of  time  to  scientific  persons,  who  were  sent  by  the  pUdntiA  to  Tork,  to  examine 
the  conservatory,  as,  without  such  examination,  they  could  not  have  safely  pro- 
oeeded  to  trial.  Although  m  Severn  v.  Olive,  6  B.  Moore,  235,  where  the  fh>- 
thonotary,  on  taxation,  had  allowed  for  various  sums  expended  in  experimental 
and  a  compensation  for  loss  of  time  to  sdentifio  men  employed  in  making-thenif 
and  who  were  called  as  witnesses  at  the  trial,  the  Court  directed  him  to  review 
his  taxation,  on  the  ground  that  no  such  allowance  or  compensation  ought  to 
have  been  made ;  yet  there,  the  Prothonotary  had  allowed  a  compensation  to  the 
witnesses  for  the  loss  of  their  time  in  making  these  experiments;  whilst,  in  tiie 
present  case,  the  application  was  confined  to  a  compensation  for  the  loss  of  the 
witnesses'  time,  durins  their  journey  from  London  to  Tork,  and  the  Prothana 
tary  had  only  allowed  the  actual  expenses  of  the  journey.  In  Lopes  v.  Dc 
Tastet,  7  B.  Moore,  120,  cited  in  Severn  v.  Olive,  6  B.  Moore,  239,  240,  a  wit- 
ness  who  was  the  captain  of  a  foreign  vessel,  was  allowed  a  liberal  compenaatioa 
for  the  loss  of  a  voyage  by  him,  and  for  the  time  he  was  detained  in  this  country, 
before  the^  trial  took  plaoe ;  and  here  the  witnesses  should  have  been  allowed  a 
eompensation  for  the  loss  of  their  time  during  their  journey  to  Tork,  for  th 
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purpose  of  ozAmbing  the  straotore  tad  materialB  of  the  eonseiTatoiyy  as,  with- 
oat  their  testimonyy  the  jury  ooold  not  haye  aaoertained  what  damaj^  the 
pluntifi?  might  have  been  entitled  to  reoorer. 

Loid  Chief  Jnstioe  Best.  It  is  impoesible  to  distinguish  this  ease  from  the 
principle  laid  down  in  Seyem  v.  OUt; ^  where  it  was  expressly  deoided|  that 
adentifio  men  were  not  entitled  to  any  compensation  for  loss  of  time;  and 
Lord  Chief  Justice  Dallas  obsenred,  that  such  allowance  was  confined  to  medi- 
cal  men*  and  attorneys  only.  So,  in  Moor  v.  Adam^  5  Man.  ft  Selw.  156^  the 
same  point  was  decided ;  which  case  was  confirmed,  and  even  carried  farther  in 
Willis  V.  Peckhami  4  B.  Moore,  800,  where  it  was  held,  that  a  witness  attend- 
ins  a  trial  onder  a  sabpoena  was  not  entitled  to  a  compensation  for  loss  of  time, 
althoaffh  the  party  reqairing  his  attendance  had  expressly  promised  to  pay  him 
for  sach  loss. 

The  rest  of  the  Coart  ooncorring-r-  Bale  refased. 


HATTON  and  Another,  Assignees  of  MOSS,  a  Bankrupt,  v.  BRISTOW.-* 

p.  504. 

It  it  sufficient  if  an  affidtrit  of  debt,  made  by  one  of  the  aaaignees  of  a  bankrupt,  atate  that  the 
defendant  is  indebted,  &c,  a»  emesrt  6«  Im  hooks  of  liU  hnUntpC,  and  m  iko  dqmiciU  verily 
Mtevet ;  without  alleging  that  the  booKS  are  in  the  deponent's  poaaession. 

Bin.  Serjeant  'Wildt  applied  for  a  rule  nisi,  that  the  defendant  might  be  dia* 
charged  out  of  custody  on  entering  a  common  appearance,  on  the  ground  of  the 
insufficiency  Of  the  affidavit  to  hohl  to  bail,  unaer  which  he  had  men  arrested ; 
and  which  stated  that ''  the  defendant  was  indebted  to  the  deponent  and  the 
co-plaintiff,  as  assignees  of  Moss,  a  bankrupt,  for  goods  sold  and  deliyered  by 
Moss,  before  he  became  bankrupt,  to  the  defendant,  and  at  his  request,  as 
iippeared  bv  the  books  of  the  bimkrupt,  and  as  the  deponent  yerily  belieyed.'' 
The  learned  Serjeant  contended  that  this  was  insufficient,  and  referred  to  Tidd's 
Appendix,  page  85,  s.  93, 9th  edit.,  to  show  that  the  affidavit  should  have  stated 
the  books  to  be  in  the  deponent's  possession ;  but — 

Lord  Chief  Justice  Best  cited  tne  case  of  Swayne  v.  Crammond,  4  Term  Bep. 
176,  as  being  expressly  in  point.  Bule  refused. 


GLEBfBNTS  v.  GBOBGB.— p.  610. 
SAlfE  «.  SAME. 

The  atatute  24  Geo.  8,  e.  18,  a.  1,  wherebj  the  Jndge,  by  oertifjing  that  the  eanae  was  a  pio* 

E)r  one  to  be  tried  by  a  special  jury,  may  relioYe  the  party  applying  for  aueh  special  jury 
om  the  expenaea,  doea  not  extend  to  a  casQ  where  the  record  is  withdrawn. 


SHAW  V.  BUSSBLL.— p.  640. 

The  Court  will  not  allow  inconsistent  pleaa  to  be  pleaded  toe[ether,  unleas,  at  the  time  of  the 
application  for  lesTe  to  plead  aeTeral  matters,  an  affidavit  be  made,  that  auch  pleaa  «M 
necesaary  for  the  joatice  of  the  caae. 

This  was  an  action  of  debt  on  an  arbitration  bond. 


Buxton  v.  NA!fOOLA8.    T.  T.  1826.  \SSA 

Mr.  Sefjeiiit  Adami  bayinry  ob  a  former  day,  olrfained  a  mle  nisi  to  pleai 
wivotal  matterBy  Tk.«— f^rst^  tSat  there  was  no  such  sward  aa  tbat  eet  out  in  tlia 
declaration; — secondly,  that  there  was  np  bond  of  arbitration  duly  executed  b^' 
tmoen  Hie  parties; — thirdly^  peiformance  of  the  award  by  tiie  defendant  by  the 
dsliTery  of  a  eertain  maehine  to  the  plaintiff^  within  the  time  limited  by  the 
arbitrator  for  that  pvrpoee : — and  foor&ly,  performance  of  the  award  within  the 
period  staled  by  the  arbitrator : 

Mr.  Seijeant  VangihcBn  now  showed  canse,  and  submitted  that  these  pleas  wei« 
lacoMistent ;  inasmnoh  as  the  two  former  went  wholly  to  deny  the  award,  and 
Ae  authority  vnder  which  the  arbitrator  acted;  and  die  two  la^r,  to  estaUish 
liie  award  by  asserting  performance  of  it. 

Lord  Chief  Justice  Bbst.  One  of  tiiese  pleas  mnst  certainly  be  strock  oat; 
it  is  patting  the  plaintiff  to  a  most  nnnecessary  expense  to  bring  up  a  witness  to 
pro^  the  ezeoation  of  the  arbitration  bond,  when,  by  the  two  laust  pleas,  such 
Dond  is  fully  admitted ;  as  the  defendant  has  pleaded  the  performance  of  the 
award,  which  was  made  under  and  by  virtae  of  the  bond.  This  practice  of  plead- 
ing inconsistent  pleas  is  most  abominable ;  and  it  is  time  it  should  be  put  a  stop 
lo.  We  will  therefore  require,  that,  in  future,  pleas,  which,  on  the  hce  of  them| 
are  inconsistent  with  each  other,  shall  not  be  filed,  unless,  at  the  time  the  rok 
fbr  pleading  several  matters  is  applied  for,  an  affidavit  is  made^  showing  that  sodi 
pleas  are  necessary  to  further  the  justice  of  the  case. 

The  rest  of  the  Ooort  oononniag^ 

Rule  abacrfute,  on  the  d^ndanf  s  consenting  that  the 
second  plea  should  be  struck  out. 


BUXTON  and  Others,  Executors  of  BUXTON,  t^.  NANCOLAS.— p.  552. 

la  t  declvatioii  of  a»gmwKpiit  bv  exeeutort*  in  a  ooant  for  aioiMy  paid  to  and  for  the  me  of  tha 
defendant  by  their  testator*  B.  B.,  it  wae  elleffed,  tbat  "  tbe  dafendaats  being  indebted,  be 
the  said  B.  B.  promiaed  to  pay  the  aaid  B.  B.  :*'— Held,  that  the  words  '*  the  said  B.  B." 
beforb  '*promiwd,*'  might  be  considered  as  surphisage. 

This  was  an  action  of  assumpsit,  by  the  plaintiffs^  as  ezeoators  of  Benjamin 
Buxton,  deceased. 

The  first  count  of  the  declaration  was  for  1200^.  lent  by  the  testator  to  the 
defendant. 

The  second  count  stated,  that  the  defendant  afterwards,  and  in  the  lifetoe 
of  the  said  Benjamin  (the  testator),  to  wit,  on,  &c.,  at,  &c.,  aforesaid,  was  indebted 
to  the  said  Benjamin,  in  the  further  siun  of  1200^.  for  money  by  the  said  Ben« 
jamin,  before  that  time,  paid,  laid  out,  and  expended,  to  and  for  the  use  of  the 
said  defendant;  and  being  so  indebted^  he  Ae  mid  Benjamin,  in  consideratioii 
thereof,  afterwards,  and  in  the  lifetime  of  the  said  Benjamin,  to  wit,  on,  &c.,  at| 
&e.,  aforesaid,  undertook  and  faithfully  promised  the  said  Benjamin  to  pay,  &C. 
.  The  three  following  counts  were  for  money  had  and  received,  for  interest,  and 
upon  an  account  stated  between  the  defendant  and  the  testator,  in  Uie  lifetime 
CI  the  latter,  and  a  promise  to  pay  him  accordingly. 

The  defendant  demurred  specially  to  the  second  count,  and  assigned  for  catue, 
that  it  was  stated  and  alleged  in  and  by  that  count,  that  the  said  Benjamin,  in 
his  lifetime  undertook  and  faithfully  promised  (he  said  Benjamin  to  pay  him 
'Jie  said  sum  of  money  in  that  count  mentioned,  when  the  defendant  should  be 
thereunto  requested.    The  plaintiffs  joined  in  demurrer. 

Hr.  Serjeant  Ondow,  in  support  of  the  demurrer,  oontended,  that  the  ooant  in 
qiestion  was  altogether  absurd  and  unintelligible  upon  the  fkee  of  it,  inasmuch 
as  it  contained  no  promise  by  the  defendant  to  pay,  but  a  promise  by  the  testator 
to  pay  himself. 
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Mr.  Serjeant  Spankkf  wnirdf  referred  to  Yiner^s  Abridgment^  ^t  Ifontetuef 
A.  pi.  8|  where  it  is  stated,  tha^  '^  where  a  matter  set  forth  ie  grammatioallj 
nght,  bat  absord  in  the  sense,  and  nnintelligible,  the  Court  cannot  reject  some 
words  to  make  sense  of  the  rest ;  but  that,  where  a  matter  is  nonsense,  by  being 
coniradictofy  and  rtmugnant  to  somewhat  precedent,  there  the  precedent  matter, 
which  is  sense,  shall  not  be  defeated  by  the  repncnanoy  which  follows ;  but  that 
which  is  contradictory  shall  be  rejected :  as,  in  ejectment,  where  the  decluation 
is  of  a  demise  on  the  2d  of  January,  and  that  the  defendant,  postea,  scilicet  the 
1st  of  January,  ejected  the  plaintiff;  here  the  scilicet  may  be  rejected  as  being 
expressly  contrary  to  the  postea,  and  the  precedent  matter.  Per  Holt,  C  J.,  in 
Wyatt  V.  Aland,  1  Salk.  324.  And  here,  the  words  '<  the  said  Benjamin,''  after 
that  of  '^  indebted,''  may  be  struck  out,  being  superfluous  and  unnecessary. 

The  Court  being  of  opinion  that  the  count  was  aufficient  without  those  words  :— 

Judgment  for  the  plaintiff. 
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HINTON,  Gent.  One,  Ac.,  v.  WARREN.— p.  31. 

Tlie  plaintiff,  an  attorney,  arrested  the  defendant  for  1002.,  the  amount  of  a  bill  of  coste  deliver* 
ed,  and  served  him  with  a  oopv  of  the  declaration.  The  defendant  pleaded  the  general  iaane, 
on  which  iaeue  was  joined.  At  the  trial,  the  amount  of  the  bill  was,  by  consent  of  the  par- 
ties, referred  to  the  orothonotary  to  be  taxed,  and  he  found  that  60/.  only  was  due,  as  the 
plaintiff  had  neglected  to  take  out  his  certificate,  for  a  part  of  the  time  dnrine  which  the  busi* 
nees  was  done : — Held,  that  the  defendant  was  not  entitled  to  his  costs  xmrht  the  statute. 


DOE,  on  the  Demise  of  Lord  KENSINGTON,  v.  BRINDLEY  and 

Others. — ^p.  87. 

Land  was  demised  to  the  defendants,  who  covenanted  in  the  lease  to  build  and  complete  cer- 
tain houses  thereon,  within  a  year ;  and  that,  if  they  did  not,  the  lease  should  be  void.  The 
houses  not  being  completed  within  the  specified  period : — Held,  that  the  forfeiture  was  not 
waived  by  the  steward  of  the  lessor  havine  permitted  the  defendant  to  employ  workmen  in 
completing  the  houses,  for  a  short  period  after  such  forfeiture. 

This  was  an  action  of  ejectment,  and  brought  to  recoyer  the  possession  of  a 
certain  piece  of  land,  demised  by  the  lessor  of  the  plaintiff  to  the  defendants, 
situate  at  Kensington,  in  the  county  of  Middlesex. 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  Westminster,  at  the  sittings 
after  the  last  term,  it  appeared,  that  the  defendants,  who  were  brick-makers,  had 
taken  the  land  in  question  under  a  building  lease ;  in  which  they  covenanted  to 
erect,  build,  and  complete  a  certain  number  of  houses  on  the  land  demised,  within 
twelve  months  from  the  11th  of  October,  1824  (the  date  of  the  lease) ;  and  that, 
if  the  houses  were  not  completed  within  that  time,  the  lease  should  be  void,  and 
that  it  should  be  lawful  for  the  lessor  to  re-enter.  It  also  appeared  that  the 
defendants  had  lately  become  bankrupt.  The  surveyor  for  the  lessor  of  the 
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{luntilff  proved  that  none  of  the  honaes  were  finished  on  the  lltH  nf  October, 
825 ;  but,  he  admitted,  upon  croae-examinatiooy  that,  upon  that  day,  the  boildr 
ings  were  in  progress,  and  that,  subsequently,  from  day  to  day,  the  defendantB 
went  on  with  their  work,  in  order  to  eomplete  the  houses;  and  that  this  wu 
done  with  the  knowledge  of  the  agent  or  steward  of  the  lessor  of  the  plaintiff; 
which,  it  was  submitted  for  the  defendants,  amounted  to  a  waiver,  on  the  put 
of  the  lessor  of  the  pluntiff,  of  the  forfeiture  of  the  lease.  But,  his  Lordship 
observed,  that  whether  the  assent  of  the  steward  amounted  to  a  waiver  or  nol, 
was  a  question  of  law ;  and,  as  he  thought  that  there  was  no  waiver,  the  jurj, 
under  his  Lordship's  direction,  found  a  verdict  for  the  plaintiff. 

Mr.  Serjeant  VaugJian  now  applied  for  a  rule,  calling  upon  the  lessor  of  the 
plaintiff  to  show  cause  why  this  verdict  shoald  not  be  set  aside,  and  a  i^w  trial 
granted.  The  learned  Serjeant  oontended,  that,  if  the  IsBSOt  meant  to  insist 
upon  the  forfeiture  of  the  lease,  he  should  have  done  so  in  the  first  instance; 
and  that  he  had  in  law  been  guilty  of  a  fraud,  in  permitting  the  defendants  to 
continue  their  work  upon  the  premises  after  the  day  upon  which  the  forfeiture 
had  attached.  Li  Doe  d.  Sheppaid.  v.  AUen,  3  Taunt  78,  although  it  was  held, 
that,  if  a  lessee  exercise  a  trade  on  the  demised  premises,  by  which  his  lease  is 
forfeited,  the  landlord  does  not,  by  merely  lying  by,  and  witnessing  the  act  for 
six  years,  waive  the  forfeiture ;  yet.  Sir  James  Mansfield  observed  (lb.  79) : — 
'^  There  was  a  circumstance  which  had  not  been  adverted  to :  It  was  suggested, 
that  a  ffreat  deal  of  money  had  beei|  laid  out  by  the  defendant,  in  altering  and 
improving  the  promises ;  that  was  not  merely  a  circumstance  for  the  oonsideri- 
tion  of  a  court  of  equity,  for  if  the  plaintiff  lay  by,  and  saw  the  money  laid  out, 
it  was  a  strong  circumstance  from  which  a  juj^  might  imply  consent  to  the  alter- 
ation.'^  So,  here,  the  defendants  laid  out  money  upon  toe  premises  in  qnestioii 
after  the  forfeiture  of  the  lease,  with  the  knowledge  of  the  lessor's  agent  or  stew- 
ard,  which  is  equivalent  to  an  assent  of  the  lessor  himself;  and  neither  of  them 
raised  any  objection  to  the  progress  of  the  work.  At  all  eventfli  whether  soeh 
an  assent  misht  or  might  not  be  implied,  was  a  question  which  ought  to  hare 
been  left  to  the  jury. 

Lord  Chief  Justice  Bkst.  The  questions,  whether  there  had  been  a  forfeiture 
of  the  lease  by  the  defendants,  or  a  waiver  of  the  forfeitare  by  the  aseent  of  the 
lessor,  were  both  questiocs  of  law.  It  was  proved,  that  only  the  carcasses  of 
two  of  the  houses  had  boon  completed ;  that  another  house  had  been  built  in  a 
verj  improper  manner ;  and  that  only  the  sash-work  of  the  windows  had  been 

5 laced  in  any  of  the  houses.  There  was  no  evidence  of  any  work  having  been 
one  on  the  premises  after  the  end  of  October  1825.  There  can  be  no  doubt, 
but  that  there  was  a  forfeiture,  as  the  houses  were  to  be  completed  on  the  11th 
of  that  month ;  and  the  only  question  wasr— whether  there  was  a  waiver  of  the 
forfeiture  by  the  lessor  of  the  plaintiff  ?  I  think,  under  the  circumstances,  there 
was  not ;  and,  consequently,  that  there  is  no  ground  to  disturb  the  verdict 
The  rest  of  the  Court  oonourrin^—  Bule  refused. 


PBARCB  t;.  LODGE.— p.  60. 

In  treipass  for  taking  and  carrying  away  furie,  the  defendant  pleaded  the  general  iana,  and 
aeverai  apecial  pleas,  in  which  he  claimed  a  right  to  estovers  from  a  common :  Held,  that 
ander  the  general  issue,  he  mi^ht  give  evidence  of  an  ezclosive  right  of  poseeesion  :  Held, 
also,  that  persons  who  had  a  right  of  common  were  competent  witnesses  for  the  defendanc 
to  prove  that  he  was  entitled  to  the  exclusive  possession  of  the  land  from  which  the  funa 
was  taken  by  the  plaintiff. 

This  was  an  action  of  trespass  for  taking  and  carrying  away  divers  oait-loedi 
of  farxe,  alleged  to  be  the  property  of  the  plaintiff.  The  defendant  pleaded  tha 
flonerol  issue,  and  several  special  pleas,  in  which  he  claimed  a  right  to  taJie  th^ 
nrae,  as  estovers^  from  a  certain  common^  called  Felton  Comjnon. 
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At  the  trial  before  Mr.  Justice  Gkselee,  at  the  last  assises  for  the  connty  of 
Somersety  the  defendant,  instead  of  limiting  his  claim  to  estovers,  claimed  an 
excluaive  rieht  of  possession  in  the  locos  in  quo ;  which  was  proved  by  several 
witnesses  woo  also  had  a  right  of  common  upon  Felton  Common.  The  jury 
found  a  Terdict  for  the  defendant,  but  leave  was  reserved  to  the  plaintiff,  to  move 
to  set  it  aside,  on  the  grounds  that  the  defendant,  having  by  his  pleas  limited  his 
claim  to  estovers^  could  not  extend  it  to  an  exclusive  right  of  possession,  under 
the  genend  issue;  and,  also,  that  the  evidence  of  the  witnesses  who  had  proved 
such  right,  was  inadmissible,  they  being  interested  in  the  event  of  the  cause. 

Mr.  Seijeant  Taddy  now  applied  accordingly  for  a  rule  to  show  cause  why  the 
verdict  for  the  defendant  should  not  be  set  asiae,  and  a  new  trial  granted ;  and 
renewed  the  objections  taken  at  the  trial.  The  learned  Serjeant  submitted,  that, 
as  the  only  claim  which  the  defendant  had  by  his  pleas  advanced,  was  that  of 
common  of  estovers,  the  plaintifif  was  not  prepared  to  rebut  that  of  an  exclusive 
right  of  possession.  Had  he  been  aware  of  the  nature  of  the  claim,  he  could 
have  shown  that  the  common  was  divided  by  annual  perambulations  into  allot- 
ments, called  Slaights;  and  that,  when  these  divisions  were  made,  they  gave  a 
right  to  the  party  to  whom  each  was  allotted,  to  have  the  exclusive  enjoyment 
of  such  allotment  till  the  succeeding  year,  but  no  longer.  The  plaintiff,  there- 
fore, would  have  been  enabled  to  prove  that  the  defendant's  right  to  exclusive 
possession  had  expired,  had  he  not  been  led  by  the  special  pleas  to  suppose,  that' 
the  question  with  regard  to  estovers,  was  the  only  point  in  issue.  He  cited 
Wilson  V.  Mackreth,  3  Burr.  1824;  Anscomb  v.  Shore,  1  Taunt.  261. 

Lord  Chief  Justice  Best.     This  was  an  action  of  trespass,  for  carrying  away 

^e  plaintiff's  furze.     The  defendant  pleaded,  together  with  several  special  pleas, 

the  general  issue ;  and  there  can  be  no  doubt  but  that  under  that  plea,  he  might 

give  evidence  of  his  exclusive  right  of  possession.     It  appears,  that  the  common 

m  question  is  a  large  tract  of  land,  some  parts  of  which  remain  open,  whilst 

others  are  divided  into  certain  portions ;  and  that  annual  perambulations  are 

made  for  the  purpose  of  ascertaining  atid  fixing  the  respective  lines  of  separation 

of  the  various  portions.     The  case  of  Anscomo  v.  Shore  does  not  appear  to  me 

to  apply.    In  that  case,  the  plaintiff  prescribed  for  common  of  pasture  upon 

Hampton  Common,  for  all  cattle  levant  and  couchant  upon  his  ancient  messuage, 

&o.,  as  appurtenant  thereto  (we  can  therefore  ascertain  the  nature  of  the  right 

under  which  the  plaintiff  claimed),  and  he  declared,  that  the  defendant  was  bound| 

by  reason  of  his  occupation,  to  repair  the  fence  of  his  close  contiguous  to  thei 

coinmon,  but  that  he  permitted  it  to  be  ruinous,  whereby  the  plaintiff's  cattle 

escaped  into  the  close,  for  defect  of  fenoes,  and  the  plaintiff  lost  the  use  of  them. 

At  we  trial,  the  plaintiff  called  four  witnesses,  parishioners  of  Hampton,  who 

deposed,  that  all  inhabitants  in  Hampton,  paying  church  and  poor-rates,  had  a 

riffht  to  turn  their  cattle  upon  the  common.    He  was  proceeding  to  call  other 

witnesses,  but  they  beine  inhabitants,  the  defendant  objected  that  none  of  them 

were  admissible,  upon  which  the  plaintiff  submitted  to  a  nonsuit.     It  was  con* 

tended,  for  the  plaintiff,  that,  though  in  a  case  where  right  of  common  was 

claimed  by  custom,  these  witnesses  could  not  have  been  heard ;  yet  that,  where 

the  elaim  was  by  prescription  in  right  of  a  particular  tenement,  inasmuch  as  the 

record  of  the  judgment  could  not  be  evidence  for  or  against  them  in  any  action 

of  their  own,  to  which  it  was  essential  that  both  parties  to  the  record  must  be 

the  same,  they  were  admissible  witnesses ;  that  the  question  merely  was,  whether 

the  owner  of  the  adjacent  land,  or  the  commoner,  was  to  repair  the  hedge;  and 

that,  from  the  very  nature  of  the  interest,  it  could  not  lie  upon  the  commoner  to 

repair  it.     But  the  Court  held,  ''  that  the  question  to  be  considered  was,  whether 

the  commoners,  having  a  common  interest  in  the  preservation  of  this  hedge,  could 

be  competent  witnesses  for  each  other.     It  might  be,  that  no  one  was  bound  to 

repair  it.     It  might  be,  that  a  hay-ward  was  usually  paid  by  the  commoners,  to 

keep  their  cattle  on  the  common.     But  the  production  of  this  record  would  be 

evidence  for  another  commoner,  that  the  occupier  of  the  adjacent  land  was  bound 

to  repair  this  fenoe.    The  commoner^  therefore;  would  derive  an  advantage  hf 
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exonerating  Iiimself  from  the  charge  of  maintaining  a  hay-ward,  if  lie  eodld 
throw  on  this  defendant  the  charge  of  repairing  the  hedge ;  and,  conseqnentlji 
he  was  interested  in  the  event  of  the  suit^  and  properly  rejected." 

The  principle,  therefore,  upon  which  that  case  was  decided,  was,  that,  by  a 
yerdict  against  the  defendant,  the  commoners  would  be  relieved ;  aiid^  therefore, 
that  they  could  not  be  competent  witnesses,  as  they  clearly  had  an  interest  to 
cast  the  burden  of  repairing  the  fences  upon  another  party.  But  it  is  imposnUe 
that  the  record  in  this  case  could  be  adduced  in  evidence  for  any  of  the  parties 
who  were  called  for  the  defendant  at  the  trial.  It  was  an  action  of  tT«spa»; 
and,  under  the  general  issue,  no  evidence  could  be  brought  forward,  which  could 
in  any  way  affect  the  rights  of  any  persons,  except  those  who  were  parties  to  the 
record :  the  issue  was  confined  to  the  plaintiff  and  defendant,  viz. :  as  to  which 
of  them  had  the  right  of  possession  of  the  locus  in  quo ;  being  the  portion  of  the 
common  in  which  the  alleged  act  of  trespass  was  committed. 

Mr.  Justice  Park  concurred. 

Mr.  Justice  Burbough.  The  plaintiff  should  certainly  have  gone  dofwn  to 
trial  fully  prepared  to  try  the  right  of  possession  of  the  land  in  question.  He 
was  a  trespasser  in  fact ;  for  the  right  of  the  different  commoners  was  asoertuned 
yearly  by  perambulations  made  for  the  convenience  of  all  parties.  As  to  the 
other  question,  it  was  against  the  interest  of  any  one  commoner  to  give  another 
an  exclusive  right  of  possessing  any  particular  part  of  the  common  ;  as,  before 
the  division  each  commoner  had  a  general  right  of  common  over  the  whole ;  and 
the  right  of  possession  of  the  locus  in  quo  was  proved  to  be  exclusfyely  in  the 
defendant. 

Mr.  Justice  Gaseleb.  It  appeared,  at  the  trial,  that  the  defendant's  fiunily 
for  the  last  two  or  three  generations,  had  exercised  a  right  of  cutting  furxe  upon 
the  spot  in  question  :  in  this  instance,  however,  the  plaintiff  cut  it,  and  the  de^ 
pendant  carried  it  away.  It  was  open  to  the  plaintiff  to  demur  to  the  special 
pleas,  if  he  had  thought  proper ;  but  he  went  down  to  trial  on  the  general  issue ; 
and  there  can  be  no  ground  for  saying  that  exclusive  right  of  possession  may 
not  be  given  in  evidence  under  that  plea,  in  an  action  of  trespass.  The  defend- 
ant's right  might  have  existed  iudependently  of  the  annual  division ;  the  per- 
ambulation did  not  confer  a  right,  but  merely  pointed  out  that  portion  of  the 
common  to  which  each  party  might  be  entitled  for  the  year  in  which  such  per- 
ambulation was  made.  Role  refused. 


RIPLEY  V,  THOMPSON  and  two  Others.— p.  55. 

In  an  action  of  assumpsit  for  goods  sold  and  delivered,  it  appeared  that  the  goods  were  sold  bj 
the  plaintiff  to  A.,  who  gave  promissory  notes  for  their  value,  which  were  dishononxed,  and 
A.  afterwards  became  insolvent ;  it  appeared  also  that  A.  was  in  partnership  with  the  defend- 
ants,  and  it  was  proposed  to  call  him  as  a  witness  for  the  plamtifT,  bat  his  evidence  was 
objected  to  by  the  defendants,  without  a  release  from  them,  and  was  rejected  r-4feld  that 
A.'s  evidence  was  properly  rejected,  on  the  ground  of  his  being  interested  in  procuring  a 

,  verdict  against  the  defendants,  as  in  that  case  lie  would  only  be  tiable  for  a  proportion  of  th« 
debt. 

This  was  an  action  of  ctssumpsit  for  eoods  sold  and  delivered,  bronght  to 
recover  the  sum  of  550^.,  being  the  value  of  four  horses  alleged  to  have  been  sold 
by  the  plaintiff  to  the  defendants. 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  Westminster,  at  the  sittingB 
titer  the  last  term,  it  appeared  that  the  defendants  were  partners^  as  ooach-mas- 
ters;  that  the  horses  in  question  had  been  sold  by  the  plaintiff  to  a  person  c^ 
the  name  of  Gray,  who  had  given  his  promissory  notes  for  them,  payable  at  one 
amd  two  months ;  that  the  notes  had  been  dishonoured  when  they  became  due, 
and  that  Gray  had  afterwards  become  insolvent^  and  inserted  their  amount  in 
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his  schedule;  it  appeared  aL»o,  that  Gray  was  a  horse-dealer;  and  seyeral  wit- 
nesses were  called  to  prove  that  he  had  been  set  up  by  the  defendants,  and  was, 
in  fact,  in  partnership  with  them,  and  that  they  had  taken  possession  of  his  whole 
stock  at  the  time  of  his  becoming  insolvent.  It  was  proposed  to  call  Gray,  on 
the  part  of  the  plaintiff,  for  the  purpose  of  showing  that  the  defendants  were  to 
provide  money  to  purchase  the  horses,  and  that  he  was  to  be  allowed  a  weekly 
salary  out  of  the  profits ;  but  it  was  objected  on  the  part  of  the  defendants,  that 
his  evidence  was  inadmissible,  without  a  release  from  them. 

His  Lordship  being  of  opinion  that  this  objection  was  well  founded,  the  plains 
tiff's  counsel  elected  to  be  nonsuited.  Leave,  however,  was  granted  to  the 
plaintiff  to  apply  to  the  Court  for  a  rule  to  set  aside  the  nonsuit,  and  that  a  new 
trial  should  be  granted,  in  case  they  should  be  of  opinion  that  Gray's  testimony 
was  improperly  rejected. 

Mr.  Serjeant  Wilde  now  moved  accordingly.     The  evidence  of  Gray  was  im- 
properly rejected  at  the  trial.     He  was  liable,  in  any  event,  for  the  debt  to  the 
plaintiff,  upon  his  promissory  notes;  and  his  condition  could  not  at  all  be  altered 
by  the  verdict,  whether  the  jury  found  for  the  plaintiff  or  the  defendants.     Al- 
though it  might  be  said,  that  if  the  defendants  paid  the  debt,  it  would  relieve 
Gray ;  yet,  if  he  was  clearly  liable  to  the  plaintiff,  the  record  in  this  suit  could 
not  avail  him  as  a  discharge.     If  the  defendants  intended  to  set  up  as  a  defence, 
that  Gray  was  a  partnqr  with  them,  they  should  have  pleaded  in  abatement.     It 
was  impossible  to  prove  the  nature  of  the  contract  between  the  plaintiff  and  the 
defendants,  without  the  evidence  of  Gray.     The  plaintiff  was,  therefore,  com- 
pelled to  submit  to  a  nonsuit.     The  evidence  of  Gray  should  have  been  admitted, 
as  he  was  in  fact  called  against  his  own  interest.     The  only  instance  in  which 
the  record  could  be  evidence  for  him,  would  be  in  case  of  an  action  against  him 
by  the  defendants,  for  contribution.     Although  in  McBrain  v.  Fortune,  8  Camp: 
317,  which  was  an  action  for  goods  sold,  it  was  held,  that  a  person  who  en- 
tered into  a  contract  for  the  purchase  of  the  goods  in  his  own  name,  was  not  a 
competent  witness  to  prove  that  he  purchased  them  as  the  agent  of  the  defendant; 
yet  there  is  a  manifest  difference  between  that  case  and  the  present,  as  there  the 
witness  was  called  to  prove  an  act  to  have  been  done  by  him  in  the  capacity  of 
agent;  and,  if  it  were  established  that  he  had  been  adopted  by  the  plaintiff  in 
that  capaotly,  he  could  not  afterwards  be  treated  by  him  as  a  principal,  and 
charged  as  such :  therefore,  he  had  a  clear  interest  in  the  event  of  the  suit ;  but 
here,  Gray  has  not  any  such  interest,  for,  being  clearly  liable  for  the  whole  debt 
to  the  plaintiff,  the  verdict  in  this  case  would  not  discharge  him. 

Lord  Chief  Justice  Best.  I  am  still  of  opinion  that  the  testimony  of  Gray 
was  properly  rejected,  inasmuch  as  I  consider  him  to  have  been  interested  in 
obtaining  a  verdict  against  the  defendants.  In  Waird  v,  Wilkinson,  4  Bam.  & 
Aid.  410,  indeed,  it  was  held,  in  an  action  of  trover  by  A.  against  B.,  that  C. 
was  a  competent  witness  to  prove  property  in  himself;  but  there  is  a  wide  dis- 
tinction between  that  case,  which  was  in  tort,  and  the  present,  where  the  witness 
was  called  to  prove  that  others  were  liable  for  a  debt  which  he  himself  contracted, 
and  for  which  he  still  remains  liable  to  the  plaintiff,  and  he  would  continue  so 
if  the  plaintiff  were  defeated ;  and  if  he  recovered.  Gray  would  be  liable  to  the 
defendants,  in  an  action  for  contribution,  as  he  was  in  partnership  with  them. 
The  contract,  then,  by  the  plaintiff,  was  with  Gray,  but  the  action  is  brought 
against  other  persons;  if,  therefore,  a  verdict  were  established  against  them^ 
Gray  would  thereby  be  liable  for  a  certain  proportion  only,  instead  of  the  whole 
debt  Frtmd  facie,  Gray  was  the  principal ;  the  contract  was  with  him,  and  if 
he  were  allowed  to  prove,  that  others  were  liable  jointly  with  him,  his  evidence 
would  tend  to  exonerate  himself  from  paying  three-fourths  of  the  debt;  and 
throw  that  burthen  upon  the  defendants.  I  cannot  distinguish  this  case  from 
that  of  McBrain  v.  Fortune;  and  although  I  do  not  often  rely  much  upon  a 
decision  at  JVm  PrittSf  yet  I  think  the  principle  upon  which  that  case  was  deter- 
mined was  correct. 
Mr.  Justice  Park.    In  the  case  of  McBrain  v.  Fortune^  Lord  EUenborongb 

8a2 


630  Edwards  v.  Smith.    M.  T.  1826.  [59 

said — ''If  the  witness  was  the  agent  of  the  defendants,  there  is  no  reason  i)ky 
this  circumstaDce  may  not  be  proved  by  other  eyidenee.  Then  he  has  a  deu 
interest,  without  any  counterbalance,  in  the  event  of  this  action.  If  it  sQcoeeds, 
the  Terdict  would  be  evidence  for  him  in  an  action  against  himself,  to  which  he 
is  primft  facie  liable.  The  remedy,  which  it  is  supposed  he  would  have  against 
the  defendants,  if  he  were  sued  upon  this  contract,  cannot  be  thought  to  render 
it  a  matter  of  indifference  to  him,  whether  the  plaintiff  shall  succeed  in  tUa 
action,  or  be  driven  to  sue  him  as  the  real  purchaser  of  the  goods.  He  is  not 
in  the  situation  of  a  broker;  for  the  broker  buys  and  sells  in  the  name  of  his 
principal,  and  has  no  personal  liability  to  be  discharged  by  the  effect  of  his  eTi- 
dence.''  I  think  his  Lordship's  reasoning  is  strictly  applicable  to  the  present 
case,  and  that  Gray's  evidence  was  properly  rejected,  he  having  a  direet  interest, 
pro  tanto,  in  procuring  a  verdict  against  the  defendants. 

Mr.  Justice  Burrouqh  concurred. 

Mr.  Justice  Gaselee.  I  am  of  the  same  opinion.  In  Brown  v.  Brown,  4 
Taunt.  752,  in  an  action  against  two,  on  a  joint  oontract,  it  was  held  that  one 
who  had  suffered  judgment  by  default,  was  not  admissible  as  a  witness  agiinst 
the  other,  to  prove  that  he  joined  in  the  contract;  because,  if  the  plaintiff  sac- 
ceeded  in  the  action,  the  witness  would  obtain,  by  his  own  tesdmony,  oootiibo- 
tion  against  the  other.  Rule  refiised.(a) 

(a)  Seo  rajrkir  «.  Coheni  3  Bingh.  53,  where  eertain  creditors  of  a  bankrupt  egraed  amoogit 
themaelvea,  ai  a  priyate  meeting,  to  appoint  the  plaintiff  their  attorney,  to  act  Ibr  ihem  a 
watching  the  prooeedioga  under  toe  coromiasion,  in  order  10  prevent  fraadulent  proofa,  aod  tlat 
the  ezpenaea  should  be  borne  in  the  usual  way  (that  is,  rateably,  in  proportion  to  the  amMnt 
of  the  claim  of  each  upon  the  estate)— it  was  held,  that  one  ojf  the  creditors,  who  had  ptid 
his  proportion  of  the  plaintiff  *a  bill,  was  a  competent  witneaa  to  prove  that  the  defendant  wa 
a  party  to  the  agreement. 


EDWARDS  V.  SMITH,  Bart.— p.  59. 

Where  cattle  had  been  sold  by  the  plaintiff  to  A.,  and  it  appeared  that  at  the  time  of  sale  A. 
managed  the  defendant's  farm,  that  he  had  always  his  money  in  hand,  aod  that  he  had  tfaea 
to  the  credit  of  his  account  more  than  the  value  of  the  cattle,  that  the  defendant  had  never 
authorised  him  to  buy  on  credit,  that  he  had  sometimea  bought  for  the  defendant  aad  tomt' 
times  for  himself,  that  the  cattle  had  been  paid  for  by  bills  drawn  on  A.  which  had  been  dis- 
honoured when  due,  and  afterwards  renewed  by  the  plaintiff  :-*Held,  that  it  was  sufficient 
to  leave  it  to  the  jury  to  say  whether  the  cattle  bad  been  aold  on  the  credit  of  the  defendant 
or  of  A.,  and  it  waa  not  necessary  that  it  ahould  be  left  to  them  to  aay,  whether  tiie  plaistiC 
at  the  time  of  the  aale,  waa  aware  that  A.  was  acting  as  the  agent  of  the  defendant. 

This  was  an  action  of  assumpsit  for  goods  sold  and  delivered,  brougbt  to 
recover  the  value  of  certain  cattle  alleged  to  have  been  sold  by  the  plaintiff  to 
the  defendant. 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  Westminster,  at  the  Sittings 
after  the  last  Term,  it  appeared  that  the  plaintiff  was  a  Welsh  drover,  and  that 
the  sale  of  the  cattle  was  effected  through  the  means  of  a  person  of  the  name  of 
Mansfield :  and  the  only  question  was,  whether  the  cattle  had  been  sold  bj  the 
plaintiff  to  Mansfield  on  his  own  account,  or  on  account  of  the  defendant  Maos- 
neld  was  called  as  a  witness,  and  said,  that  he  had  managed  die  defendant's  hrm 
at  the  time  of  the  sale;  that  he  had  always  money  of  the  defendant's  in  hand; 
and  that  he  had  then  to  the  credit  of  his  account  more  than  the  value  of  the 
cattle;  that  the  defendant  had  never  authorized  him  to  buy  upon  credit;  that 
he  sometimes  had  bought  for  the  defendant,  and  sometimes  for  himself;  that 
the  cattle  in  question  had  been  paid  for  by  bills  drawn  on  him  by  the  pluntiff, 
which  had  been  dishonoured  when  due,  and  afterwards  renewed  by  the  plaintiff; 
and  that  he,  the  witness,  had  afterwards  become  insolvent. 

His  Lordship  left  it  to  the  Jury  to  say^  whether  the  cattle  had  been  sold  oa 
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tbe  credit  of  the  defendant,  or  of  Mansfield.    They  fonnd  that  the  credit  had 
l>een  given  to  the  latter ;  and  ffooordinglj  retamed  a  verdiot  !br  the  defendant. 

Mr.  Serjeant  WUde  now  applied  for  a  rule  nisi,  that  this  verdict  might  be  set 
00ide.  and  a  new  trial  mnted.  It  was  not  sufficient  to  leave  it  to  the  Jury 
inerely  to  say,  whether  the  credit  had  been  given  to  the  defendant  or  to  Mans- 
&ld ;  but  it  should  also  have  been  left  to  them  to  say  whether,  at  Uxe  time  of 
the  sale  in  question^ the  plaintiff  knew  t^at  Mansfield  was  acting  aa  the  agent 
of  the  defendant.  If  a  party  deal  with  another  as  a  principal,  although  he  may 
•Iniow  that  he  is  only  acting  as  an  agent,  yet,  if  he  gave  credit  to  him  in  the 
former  capacity,  he  is  bound  by  the  contract,  and  cannot  afterwards  revert  to 
the  real  principal.  This  principle  was  established  in  the  case  of  Patterson  v, 
Gandasequi,  15  £a6t,  62. 

Lord  Chief  Justice  BtssT.  I  left  it  to  the  Jury  to  say  whether  the  plaintiff  sold 
the  cattle  upon  the  credit  of  Mansfield  or  of  the  defendant :  the  former  having 
stated  that  he  had  always  money  of  the  defendant's  in  hand.  The  Juty  found 
that  the  credit  had  been  given  to  Mansfield,  and  therefore,  that  the  defendant 
was  not  liable  to  the  plaintiff  in  the  present  action.  It  is  quite  immaterial  whe- 
ther, at  the  time  of  tne  sale,  the  pliuntiff  knew  that  Mansfield  was  acting  as  an 
agent  or  not ;  the  question  left  to  the  Jury  was,  whether  the  cattle  were  sold  on 
his  credit ;  and  as  it  appears  to  me,  from  the  facte  of  the  case,  it  was  properly 
found  by  them,  that  the  cattle  had  been  so  sold;  Mansfield  indeed,  said,  that  he 
had  always  money  of  the  defendant's  in  hand,  and  had  been  bailiff  to  him,  and 
bought  catUe  for  him  for  several  years :  but  he  also  said,  that  he  had  never  beeti 
authorised  to  buy  upon  credit  for  the  defendant,  and  that  he  had  frequentlv 
made  purchases  upon  his  own  account,  as  well  as  upon  the  account  of  his  prinoi- 
pal.  Besides,  the  cattle  in  question  were  pud  for  by  bills  drawn  by  the  plain- 
tiff upon  Mansfield,  and  accepted  by  him ;  they  were  not  paid  when  due,  and 
the  plaintiff  gave  him  further  credit  by  suffering  them  to  be  renewed.  There  ill, 
consequently,  no  reason  to  distorb  tlie  veidiet,  or  say  that  the  Jury  have  oome 
to  a  wroDg  coadusion. 

The  rest  of  the  Court  eonetu^zin^^  Bale  refbsed. 


WBLD  v,  FOSTER.*^.  61. 

To  a  declaration  on  a  life  policy,  the  Court  would  not  allow  the  defendant  to  plead— ^st,  the 
general  idene ;  aeeondly,  a  fhiadulent  misrepreaentation  as  to  the  itate  of  health  of  the  party 
whose  life  was  iostired ;  and  lastly,  lAot  the  policy  imm  iioI  imdtr  §mL 

Mr.  Serjeant  Onsloto,  on  a  former  day  in  this  Term,  obtained  a  rule  nisi,  for 
the  defendant  to  plead  iseveral  matters  in  this  cause,  which  was  founded  on  a 
policy  of  insurance  for  the  life  of  the  plaintiff,  viz.  first,  the  general  issue; 
secondly,  a  fraudulent  misrepresentation  to  the  defendant,' as  to  the  plaintiff's 
state  of  health ;  and  lastly,  that  the  policy  was  not  under  seal. 

Mr.  Serjeant  Wilde  was  now  about  to  show  cause,  but — . 

Lord  Chief  Justice  Best.  The  defendant  must  admit  the  execution  of  the 
policy,  and  confine  his  pleas  to  the  general  issue  and  the  fraudulent  misrepre- 
sentation. 

Mr.  Justice  Gasslee.  It  would  be  too  much  to  put  the  plaintiff  to  strict 
proof  of  the  policy,  which  the  defendant,  in  fact,  admito  by  the  plea  of  fraudu- 
lent misrepresentation.  Besides,  it  frequently  happens  that  a  policy  is  signed 
by  several  directors  at  different  times,  and  tiie  subscribing  witnesses  may  not 
see  the  signature  and  execution  of  each. 

The  rest  of  the  Oourt  ooDeurring—  Bule  absolute 
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CAIIR  and  Another  v.  BBOWNE.— p.  62. 


A  guarantee  waa  giTen  by  the  defendant,  in  consideration  of  the  plaintiA*  girins  A.  a  enirac 
credit,  to  make  good,  upon  the  erent  of  his  failure,  any  deficiency,  not  exceeding  a  cenaia 
■am.  A  short  time  after  the  guarantee  was  given,  a  bill,  which  had  been  preTiously  girea 
hf  A.  to  the  plaintifis,  was  dishonoured,  and  the  plaintiffs  permitted  him  to  renew  it  withoat 
giving  any  notiee  of  the  transaction  to  the  defendant :— Held,  that  this  was  not  aucfa  a  Mart 
of  the  principal  as  to  entitle  the  surety  to  a  notice  of  the  renewal  of  the  bilL 

This  ma  an  action  of  aasumpiit,  bronght  by  the  plaintifb  upon  the  foUowiDg 
goarantee,  which  was  signed  by  the  defendant,  and  addressed  to  them. 

<a8th  Feb.  1825. 

"  Gentlemen. — ^In  consideration  of  yonr  giving  James  Thompson  Barber,  of 
Beadingy  a  coirent  credit  for  silk,  from  the  time  of  the  date  hereof,  I  hereby 
undertiuLC,  in  consideration  of  sach  credit,  upon  the  event  of  his  fiulnre,  to 
make  good  any  deficiency  or  loss  you  may  sustain,  not  exceeding  400/. 

(Signed)  «P.  BROwmE." 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  Onildhall,  at  the  first  SittmgB 
in  this  Term,  it  appeared,  that,  previously  to  the  guarantee  being  given  by  the 
defendant  to  the  plaintiffs,  there  had  been  dealings  between  the  ktter  and  Bar- 
ber;  and  it  was  proved,  that,  a  short  time  after  the  guarantee,  a  bill  of  exchange, 
which  had  been  given  by  Barber  to  the  plaintiffs,  was  dishonoured  by  him,  bnt 
that  the  plaintifis  permitted  him  to  renew  it,  without  giving  any  notice  of  the 
transaction  to  the  defendant }  upon  which,  it  was  contended,  that  this  operated 
as  a  discharge  of  the  defendant  as  surety  for  Barber ;  but  his  Lordship  being  of 
a  different  opinion,  the  jury  found  a  verdict  for  the  pluntifis,  damages  400/. 

Mr.  Serjeant  Vaughan  now  applied  for  a  rule  to  show  cause  why  this  verdict 
should  not  be  set  aside,  and  a  new  trial  granted.  He  referred  to  Peel  v,  Tatloek, 
1  Bos.  &  Pul.  419. 

Lord  Chief  Justice  BssT.  I  still  entertain  the  same  opinion  I  formed  at  the 
trial,  vii.,  that  the  defendant  as  surety  was  not  dischar^^  from  his  guarantee 
for  Barber  by  the  renewal  of  the  bill  by  the  pluntiff,  and  the  want  of  notice 
thereof  by  him  to  the  defendant.  The  question  is,  if  a  party  take  a  guarantee 
for  the  solvency  of  another,  and  afterwards  have  reason  to  suspect  that  he  is 
insolvent,  and  give  no  notice  of  his  suspicion  to  the  surety,  the  latter  is  thereby 
discharged  ?  It  has  been  said,  that  the  renewal  of  the  bill  by  the  plaintifis  was 
evidence  of  the  principal's  failure;  but  I  cannot  accede  to  this  proposition. 
There  may  be  a  renewal  of  a  bill,  without  any  £Eulure  in  trade  on  the  part  of  the 
person  for  whom  the  bill  is  renewed ;  it  would  be  too  much  to  say  that  a  failorr 
to  perform  a  particular  engagement  is  to  be  considered  as  a  genenl  &ilure. 

Mr.  Justice  Pabk.  It  cannot  be  contended,  that  a  surety  is  to  have  notion 
from  the  party  to  whom  he  gives  a  guarantee  of  every  transaction  between  him 
and  the  principal,  or  of  every  trifling  failure  on  the  part  of  the  latter,  of  which 
the  holder  of  the  guarantee  may  happen  to  be  aware.  Here,  the  guarantee  of 
the  defendant  was  for  the  amount  of  400^.,  and  goods  were  furnished  by  the 
plaintiff,  to  Barber,  on  the  faith  of  it.  The  renewal  of  the  bill  was  certainly  not 
such  a  failure  as  was  contemplated  by  the  terms  of  the  guarantee,  and  therefore 
the  defendant  was  not  entitled  to  notice  of  such  renewaL 

The  rest  of  the  Court  concurring—  Bule  refused. 


BLAND,  Demandant;  FAIRBANK,  Tenant;  TUCKEB,  Vouchee.— p.  65. 

Cn  a  recovery,  the  worda  '*  Devon,  (to  wit)**  were  introduced  in  the  margin  or  the  warrant  of 
attorney,  and  in  the  bodjr  the  premiaea  were  deacribed  aa  aituate  in  the  countv  of  the  city  of 
Elzeter : — Held,  immaterial,  aa  the  worda  in  the  margin  would  not  appear  in  the  exemplifica- 
tion, and  might  be  rejected  altogether. 
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HATCHABD  and  Another  v,  HAQUE.— p.  66. 

Where  the  defendant  had,  before  declaralion  delivered,  tendered  a  sum  of  money  in  diacharM 
of  debt  and  ooata,  but  the  plaintiff  declined  to  accept  it,  the  Court  refused  to  grant  a  rule, 
that,  upon  payment  of  such  debt  and  coata  by  the  defendant  into  Court,  and  upon  the  same 
beini;  taken  out  by  the  plaintifla,  the  aubaequent  coata  should  be  paid  by  them;  as  their 
conduct  did  not  appear  vezatioua  or  oppressive, 

Mr.  Serjeant  Wffde  applied  for  a  role  calling  on  the  plaintiffs  to  show  cause 
why,  on  payment  hy  the  defendant  into  Court  of  the  sum  of  80/.,  and  the  costs 
to  the  time  of  the  declaration,  and  upon  the  same  heing  taken  out  of  Court  hy 
the  plaintiffs,  the  subsequent  costs  should  not  be  paid  by  them.  The  learned 
Serjeant  founded  his  application  on  an  affidavit,  which  stated,  that  the  defendant 
had  offered  to  pay  the  sum  of  30Z.  (being,  as  the  defendant  alleged,  the  amount 
of  the  debt),  and  the  costs,  before  the  declaration  was  delivered ;  but  that  the 
plaintiffs  had  refused  to  accept  them ;  that  a  summons  was  then  taken  out  by 
the  defendant,  that,  upon  the  payment  of  the  above  sum  of  30/.  and  the  costs 
then  incurred,  all  further  proceedings  might  be  stayed ;  but  that  this  also  waa 
objected  to  by  the  plaintiffs'  attoroey.  The  learned  Serjeant,  therefore,  submit- 
ted, that,  if  the  30/.,  together  with  the  costs  incurred  up  to  the  time  of  declara* 
tion,  were  paid  into  Court,  and  taken  out  by  the  plaintiffii,  they  would  not  be 
entitled  to  any  snbseauent  costs.  He  referrod  to  Zeevin  v,  Cowell,  2  Taunt* 
203 ',  Roberts  v.  Lambert,  lb.  283 ;  Burmester  v.  Hilch,  13  East,  551 ;  Saw^ 
bridge  t;.  Coxwell,  4  Taunt.  255. 

Mr.  Justice  Park,  (a)  The  principle  laid  down  by  the  Court  of  King's 
Bench  in  Burmester  v,  Hilch,  was  adopted  by  this  Court  in  the  late  case  of  Car? 
V,  Smythies,  6  B.  Moore,  430,  where  the  plaintiff,  an  attorney,  claimed  20/. 
from  the  defendant,  as  his  moiety  of  the  expenses  for  preparing  a  lease ;  and, 
five  years  afterwards,  sued  him  for  the  recovery  of  that  sum ;  and  the  defendant| 
before  the  delivery  of  the  declaration,  took  out  a  summons  to  stay  proceedingp 
on  payment  of  15/.,  and  the  costs  then  incurred,  which  the  plaintiff  refused  to 
accept,  but  proceeded  in  the  action  by  delivering  a  declaration,  and  the  defend* 
ant  pleaded  the  general  issue,  and  paid  15/.  into  Court,  which  the  plaintiff  after- 
wards took  out  in  full  satb&ction  of  his  demand,  the  Court  refused  to  deprive 
him  of  the  costs  incurred  between  the  obtaining  the  rale,  and  the  taking  the 
money  out  of  Court,  there  being  nothing  oppressive  or  vexatious  in  the  plaintiff's 
conduct. 

Mr.  Justice  Bu&bouoh  concurred. 

Mr.  Justice  Gaselbe.  In  the  case  of  Sawbridge  v,  Coxwell,  the  application 
was  made  after  the  plaintiff  had  taken  the  money  out  of  Court.  In  Burmes- 
ter t;.  Hilch,  Mr.  Justice  Le  Blanc  said— '^  Without  a  strong  ease  is  made  out 
to  show  an  intentional  vexation,  and  view  to  enhance  expense  on  the  part  of  the 
plaintiff,  there  seems  to  be  no  ground  for  the  Court  to  interfere  out  of  the  ordi- 
nary course."  And  Mr.  Justice  Bayley  said — '^  The  only  inconvenience  that 
can  ensue  in  such  a  case  as  this,  is  the  additional  costs  of  the  declaration ;  but 
that  would  not  necessarily  overbalance  the  inconvenience  of  the  new  mode  of 
proceeding  now  proposed."  Here,  there  is  no  case  made  out  of  intentional  vexa- 
tion or  oppression  on  the  part  of  the  plaintifiis,  who  only  refused  to  accept  the 
money  at  the  time  it  was  offered.  Bule  refused. 

(a)  Lord  Chief  Justice  Best  was  absent* 

Vol  XXn.— 80 
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EOLT,  Asmgnee  of  WELSFORD,  a  Bankrupt,  v.  WATSON.— p.  82. 


*I1»  plaintiff  declared  in  tarampat  m  aan^ee  of  a  iMnkram,  ibr  Mds  sold  and  ddmrad  m 
the  defendant  bf  the  bankrupt,  before  hie  bankrnptey:— ileld,  mi  a  plea,  allecing  thaiea 
an  account  stated  between  the  defendant  and  the  bankrupt  before  hia  bankruptcy,  the  fomer 
gave  his  bill  of  exchange  to  the  latter,  and  was  atiU  liable  to  him  thereoB*  waa  bad  apoa 
general  demurrer. 

This  was  an  action  of  awampaty  lirooghi  bj  tbe  pbiatiff,  aa  aangnee  of  one 
Welsfordy  a  bankrupt. 

The  first  count  <d  the  deelaration  stated,  that  the  defendant  was  indebted  to 
the  bankrupt  before  his  bankruptcy,  in  die  sum  of  50/.  for  goods  bM  sad 
delivered,  and  a  promise  to  the  bankrapt,  before  his  bankruptoj,  to  pay  him. 
There  were  fire  other  counts,  all  ai  which  stated  the  defendant  to  have  heen 
indebted  to  the  bankrapt  in  the  snm  of  bOL;  and  the  pimnises  were  laid  to  have 
been  made  by  the  defendant  to  the  bankrupt,  before  his  bankruptcy*  There  wu 
a  set  of  counts,  in  which  the  promises  were  alleged  to  have  been  made  by  the 
defendant  to  the  plaintiff,  as  assignee  of  the  banarupt^  after  his  bankruptcy. 

The  defendant  pleaded — first,  the  general  issue;  and  secondly,  aa  to  the  fiitt 
m  counts,  that  siter  the  making  of  the  promises  and  undertakings  in  those 
oeonts  contained,  and  before  Wenferd  became  a  bankrupt,  to  wit,  on,  &c.,  st| 
Jke.,  an  account  was  had  and  stated  by  and  between  the  bankrupt  and  the  defimd* 
aat,  of  and  concerning  the  said  semal  sums  of  money  in  the  said  rix  couata 
specified,  and  upon  that  occasion,  he  the  defendant  was  found  to  be  in  aitear 
and  indebted  to  the  bankrupt  in  the  sum  of  14^  10<.  2<2.,  fer  which  said  last- 
mentioned  sum  tho  bankrupt  afterwards,  to  wit,  on,  &o.,  at,  &c.,  made  his  bill  of 
exchange  in  writing,  and  then  and  there  directed  it  to  the  defendant,  and  there> 
by  required  him,  three  months  after  the  date  thereof,  to  pay  to  him  or  to  hii 
order,  the  said  sum  of  14/.  10a.  2d.  fer  valiie  reemyed,  which  said  bill  of 
laachange  the  defendant,  upon  sisht  thereof,  accepted,  fer  and  on  aeeount  of  the 
taid  several  promises  and  uaderti^ngs  in  the  aakl  ax  counts  contained ;  and  by 
reason  therectf,  he,  the  defendant,  then  and  tihere  became,  and  waa  and  still  is 
liable  to  pay  to  the  bankrupt  or  his  order,  the  said  sum  of  money  in  the  said 
bill  of  exdiangc  spooled,  according  to  the  tenor  atid  effect  ot  the  said  bill  of 
exchange,  and  of  his,  the  said  defendant's  acceptance  thereof. 

The  plaintiff  added  a  JiM/iiter  to  the  genoal  isBue,  and  demtirted  gennally 
to  the  last  plea. 
The  defendant  joined  in  demurrer. 
The  cause  now  came  on  fbr  argument,  when—* 

Mr.  Serjeant  Vknghanj  in  support  of  the  demurrer,  having  referred  to  the 
ease  of  Thomas  v.  Heathora,  2  Bam.  A  Cress.  477,  S.  C.  8  Dow.  k  RyL  647, 
%as  stopped  by  the  Court,  who  called  on—* 

Mr.  Serjeant  Wilde  to  support  the  plea.  The  learned  Seijeant  admitted  that 
Thomas  v.  Heathom  appeared  to  be  in  point  There,  to  a  deolatation  in  assump* 
ait  bv  the  assignees  of  a  bankrupt,  for  1000/.  for  goods  sold,  &c.,  the  defendant 
pleaded,  that  on  an  account  stated  between  him  and  the  bankrupt,  before  tbe 
bankruptcy,  he  the  defendant  was  found  to  be  indebted  to  the  bankrupt  in  the 
ium  of  400/.;  that  (he  bankrupt  drew  a  bill  of  exchange  upon  the  defendant 
for  the  said  sum  of  400/.  ^yable  to  him  or  his  order,  which  the  defendant 
accepted  and  returned  to  the  bankrupt,  whereby  the  defendant  became,  and  was, 
and  still  is  liable  to  pay  the  said  sum  of  400/.  to  the  bankrupt  or  his  order,  or 
to  the  assignees  or  their  order : — ^the  plaintiff  replied  that,  bdbre  the  bankrupley, 
the  bill  became  due,  and  was  presented  to,  and  refused  payment  by  the  defend- 
ant, who  still  refuses  to  pay  the  same  to  the  assignees ;  it  wjis  held,  on  general 
demurrer,  that  tbe  defendant's  plea  was  no  answer  to  Uie  action ;  inasmuch  as 
it  was  pleaded  to  the  whole  of  the  demand ;  and  the  giving  of  a  bill  for  400L 
was  not  in  point  of  law  a  satisfaction  of  1000/.,  the  amount  of  tb^  debt  claimed. 
But,  in  that  case,  the  plaintiff  took  issue  on  the  plea;  whilst  here  he  has  de- 
murred generally;  and  the  plea  is  similar  to  that  in  Kearslake  v.  Morgan,  5  T 
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Bep.  518,  where  a  plea  in  assnmpeit,  that  the  defendant^  who  was  ^e  pajee  of 
a  promissory  note,  endorsed  it  to  the  plaintiff  for  and  on  account  of  the  said 
debt)  was  held  to  be  a  good  plea. 

But  the  Coart  were  g(  opinion,  that  this  case  fell  clearly  within  the  principle 
of  liiomas  V,  Heathom,  which  was  precisely  in  point. 

Judgment  for  the  plaintiff. 


HYDE  V.  WOMBWELL.— p.  85. 

Tb«  defendant,  a  travelling  showman,  having  been  duly  aerved  with  prooea^  referred  the 

Slaintiif  *B  attorney  to  a  certain  house  in  London,  where  be  stated  be  should  be  on  a  given 
ay;  the  notice  of  declaration  was  left  there  accordingly,  but  the  person  who  left  it  was  in- 
formed at  the  time,  that  the  defendant  did  not  reside,  but  occasionally  called  at  the  house, 
and  that  it  was  not  known  where  he  thejt  was : — ^H^d,  not  to  be  sufficient  service  of  the 


notice. 


MUNNINGS  V.  LENOX.— p.  133. 

In  an  action  of  covenant  on  a  charter-party,  the  defendant  pleaded  several  special  pleas,  to 
some  of  which  the  plain tiiT demurred,  and,  after  argument,  obtained  judgment  :--^Held,  that 
the  defendant  could  not  afterwards  file  additional  pleas,  although  it  was  sworn  that  facts  had 
come  to  faia  knowledge,  material  for  defence,  since  the  argument  on  demurrer,  and  with 
which  facts  he  was  then  nnaoquainted. 

This  was  an  action  of  covenant,  and  bronght  by  the  plaintiff,  a  ship-owner, 

Against  the  defendant,  on  a  charter-party  of  affreightment,  for  not  loading  a  full 

jftrgo  of  timber,  according  to  the  terms  of  the  charter-party.     The  declaration 

.alleged  several  breaches  of  covenant  hj  the  defendant^  to  which  he  pleaded 

eighteen  special  pleas. 

To  two  of  these  the  plaintiff  demurred,  and,  after  argnment^  the  Court  held 
them  to  be  bad,  and  the  plaintiff  obtained  judgment  on  the  demurrer. 

Mr.  Serjeant  Vaughanf  on  a  former  day  in  this  term,  obtained  a  rule  nisi^  to 
£le  two  additional  pleas.  He  founded  his  motion  on  an  affidavit  of  the  defend- 
ant's attorney,  who  stated,  that,  since  the  argument  on  the  demurrer,  some  cir- 
cumstances had  come  to  the  defendant's  knowledge,  with  which  he  was  before 
wholly  unacquainted,  and  which  the  deponent  believed  would  be  a  good  defence^ 
and  furnish  an  answer  to  several  of  the  breaches  alleged  in  the  declaration. 

Mr.  Serjeant  Tcuidy  now  showed  cause,  and  contended,  that  it  was  too  late  for 
the  defendant  to  put  additional  pleas  on  the  record,  after  the  plaintiff  had 
obtained  judgment  on  two  which  he  had  demurred  to.  The  defendant  must  be 
confined  to  the  pleas  as  originally  put  in ;  and  the  Couit  will  not  allow  the  plain- 
tiff to  be  harassed  or  put  to  further  expense  by  the  introduction  of  new  pleas, 
which  may  completely  alter  the  nature  of  the  defence. 

Lord  Chief  Justice  Best.  This  is  certainly  an  application  of  the  first  impres- 
sion. The  defendant's  attorney  might  or  ought  to  have  known  the  grounds  on 
which  the  defendant  rested  his  defence,  before  he  filed  the  pleas.  It  would  be 
contrary  to  justice  and  good  faith  if  we  were  now  to  allow  the  defendant  to  put 
new  pleas  on  the  reoord,  particularly,  when  the  plaintiff  has  obtained  judgment 
on  those  which  were  bad.  Besides,  the  defendant  pleaded  no  less  than  eighteen 
special  pleas,  when  one  fourth  part  of  the  number  would  have  been  sufficient.  I 
very  much  doubt  the  policy  of  allowing  a  defendant  to  plead  several  pleas : — ^it 
tends  to  put  the  parties  to  an  enormous  expense,  and  frequently  not  only  to 
defeat  justice,  but  to  perplex  the  Judge  and  jury  at  the  trial. 

The  rest  of  the  Court  concurring —  Rule  discharged. 
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JAMESON  and  Others  v.  DRINKALD  and  Others.— p.  148. 

It  it  the  role  of  the  tea,  that  a  vessel  sailing  before  or  with  the  wind,  should  make  way  ibr  oni 
that  is  sailing  by  or  agsinst  it :  therefore,  where,  in  an  action  on  the  caae  for  nmning  down 
the  plaintiffs  brig,  it  was  proved  that  the  defendants*  vessel  was  sailing  in  the  Channel  be- 
fore the  wind,  having  her  studding  sails  set,  at  night,  and  that  the  plaintiffs'  brie  was  sailing 
by  the  wind ;  and  the  iury  found  a  verdict  for  the  defendants ;  the  Court  granten  a  new  triu 
on  payment  of  costs,  tor  the  purpose  of  farther  investigating  the  facts,  as  there  wm»  soma 
doubt  as  to  the  propriety  of  carrymg  studding  sails  at  such  a  time  and  in  such  a  pl^ce ;  and 
also,  as  to  whether  the  defendants*  captain  had  kept  a  proper  look  out. 

Where  scientific  men  are  called  as  witnesses,  they  are  not  entitled  to  give  their  opinions  aa  to 
the  merits  of  the  case,  but  only  as  to  the  facts  proved  at  the  trial. 

This  was  an  action  on  the  caae,  and  brought  against  the  defendants  for  run- 
ning down  the  plaintiffs'  brig.  The  declaration  stated,  that  the  plaintiffs  were 
possessed  of  a  certain  brig  or  vessel  called  the  Lively,  which  said  brig  or  vessel, 
at  the  time  of  committing  the  grievance,  &c.,  was  navigating  and  sailing  on  the 
high  seas,  near  the  Scilljr  Isles,  in  the  county  of  Cornwall ; — that  the  defendants 
were  the  owners  of  a  certain  other  brig  or  vessel,  called  the  Miranda,  which  said 
last-mentioned  brig  or  vessel,  a  little  before  and  at  the  time  when,  &c.,  was  also 
navigating  and  sailing  on  the  high  seas  aforesaid,  near  to  the  said  brig  or  vessel 
of  the  plaintiffs,  and  was  then  and  there  under  the  care,  direction,  and  manage- 
ment of  the  defendants  and  certain  servants  of  theirs ; — ^yet  that  the  defendantS| 
not  regarding,  &o.,  then  and  there,  by  themselves  and  their  said  servants,  so 
incautiously,  negligently,  unskilfully,  and  improperly  managed,  conducted,  navi- 
gated, steered,  and  directed  their  said  brig  or  vessel,  that  the  same  throngh  th9 
mere  default,  negligence,  &c.,  of  the  defendants,  and  their  said  servants,  did  then 
and  there,  with  great  force  and  violence,  run  foul  of,  and  strike  upon  and  against 
the  said  brig  or  vessel  of  and  belonging  to  the  plaintiffs,  and  then  and  there 
broke,  strained,  and  damaged  the  same;  by  means  whereof,  the  said  last-men- 
tioned brig  or  vessel  then  and  there  sank  in  deep  water^  and  was  thereby 
destroyed,  and  wholly  lost,  &c. 

The  defendants  pleaded — ^Not  guilty. 

At  the  trial  before  Lord  Chief  Justice  Best,  at  Guildhall,  at  the  nttings  after 
the  last  Easter  term,  the  ownership  of  both  the  vessels  was  admitted ;  and  the 
captain  of  the  plaintiffs'  vessel  was  called,  who  stated,  that,  on  the  14th  Decem- 
ber, 1825,  at  about  ten  at  night,  he  was  sailing  about  thirty  or  forty  miles  south- 
west of  the  Scilly  Isles;  that  there  was  no  moon,  but  that  he  saw  the  defendants' 
vessel  a  considerable  time  before  the  accident  happened ;  that  the  wind  was  due 
east  at  the  time;  that  the  Miranda  was  running  before  the  wind,  and  sailing 
down  Channel,  while  the  Lively  was  coming  up ;  that  the  defendants'  vessel  did 
nothing  to  avoid  the  Lively ;  but  that  the  witness  caused  a  light  to  be  put  up  in 
her  rigging,  five  minutes  before  the  vessels  struck ;  that  it  was  not  his,  the  cap- 
tain's, auty  to  alter  his  course,  as  the  Lively  was  going  by  the  wind,  and  that  if 
a  vessel  under  such  circumstances  meet  one  going  before  the  wind,  the  rule  i* 
that  the  latter  should  alter  her  course.  That  the  Miranda  was  a  vessel  of  three 
hundred  tons,  and  the  Lively  of  one  hundred  and  twenty-eight  only :  that  the 
Miranda  struck  the  Lively  so  forcibly,  that  one  of  her  sides  was  driven  in  ;  that 
the  Miranda,  at  that  time,  was  running  at  the  rate  of  eight  or  nine  knots  an 
hour,  and  had  all  her  foresails,  topsails,  and  studding  sails  set ;  and  that  there 
iras  no  person  on  her  bows.  That  the  Lively  went  down ;  and  that  the  defend 
ants'  captain  afterwards  observed — '^  He  had  only  just  gone  below,  and  if  he  had 
been  on  deck  the  accident  should  not  have  happened."  That  the  collision  might 
have  been  avoided,  if  the  Miranda  had  kept  to  the  leeward,  which  might  have 
been  done  if  her  master  had  kept  her  helm  a-starboard ;  but  that  she  did  not 
alter  her  course  at  all.  That  the  rule  at  sea  is,  if  two  ships  meet,  and  one  has 
the  wind,  and  the  other  is  sailing  against  it,  that  the  former  bears  away,  and  the 
latter  keeps  her  course.  That  the  effect  of  a  ship's  carrying  her  studding  sails 
was,  that  she  could  not  throw  herself  back,  so  as  to  avoid  an  accident  of  this 
aatore^  without  a  probability  of  losing  her  masts. 
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The  captain  of  the  defendants'  yessel  stated,  that  it  was  his  duty  to  be  on  the 
starboard  watch ;  that  he  went  below  to  enter  a  minute  on  the  logbook ;  but  that 
there  were  men  above  to  keep  a  look  out ;  that  he  was  desirous  of  getting  out 
of  the  Channel ;  that  he  heard  the  second  mate,  who  was  on  deck,  call  out, 
'^  helm  a-port/'  that  this  might  have  been  done,  if  they  had  not  had  up  the 
studding  sails ;  but,  as  they  were  up,  she  would  have  lost  her  position,  or  been 
Tendered  motionless.  That  he  saw  no  light  from  the  plaintiffs'  vessel,  and  that 
there  were  men  upon  the  Miranda's  bows,  at  the  time  she  struck  the  Lively ; 
that  the  shrouds  of  the  two  vessels  were  entangled  for  half  an  hour;  and  that 
the  Lively  lay  across  the  Miranda's  larboard  bow ;  that  the  former  vessel  might 
have  got  out  of  the  wav :  that  it  was  not  usual  for  a  vessel  going  before  the  wind 
to  carry  a  light ;  and  that  if  one  had  been  shown  in  proper  time  from  the  Lively, 
the  witness  must  have  seen  it  half  a  mile  distant.  That  the  Miranda  was  going 
at  the  rate  of  eieht  knots  an  hour ;  that  it  was  customary  to  carry  studding  sails 
in  the  Channel  during  the  night.  That,  towards  the  east,  it  was  clear,  but  thick 
and  foggy  to  the  west.  That  the  mate  of  the  Miranda  put  the  helm  a-port ;  but 
that  if  it  had  been  kept  so,  she  would,  most  probably,  have  lost  her  mast;  that 
the  witness  should  have  ordered  his  vessel  to  starboard,  if  he  had  known  of  the 
Ldvely's  course  before  the  Miranda  struck  her. 

Several  nautical  men  were  called,  who  were  not  on  board  either  of  the  vessels, 
but  who  gave  their  opinions  from  the  statements  made  by  the  witnesses.  Their 
evidence  was  contradictory,  some  being  of  opinion  that  the  defendants'  vessel, 
nnder  the  circumstances,  did  not  cany  an  excessive  press  of  sail,  and  that  even 
on  a  dark  night  it  was  not  dangerous  to  carry  studding  sails ;  that  if  the  defend- 
ants' captain  had  kept  the  Miranda's  helm  a-port,  the  two  vessels  would  have  got 
alongside,  and  both  might  have  been  lost ;  that  it  was  the  duty  of  the  plainti£b' 
oaptain  to  have  kept  the  Lively  out  of  the  way ;  and  that  the  collision  was  to 
be  imputed  entirely  to  his  want  of  skill.  On  the  other  hand,  some  were  of 
opinion  that  the  accident  was  owing  to  an  error  of  judgment  on  the  part  of  the 
defendants'  mate,  and  that  no  fault  was  to  be  imputed  to  the  plaintiffs'  captain ; 
and  that  the  defendants'  captain  might  have  avoided  the  difficulty  in  two  minutes : 
others  said,  that  as  the  defendants'  ship  was  going  before  the  wind,  the  captain 
ought  to  have  borne  away :  and  one  witness  said,  that  no  fault  was  imputable  to 
either  party. 

The  Lord  Chief  Justice,  in  summing  up  the  evidence,  told  the  jury,  that,  as 
•ihe  plaintiffs  complained  of  the  negligence  of  the  defendants,  if  they  were  of 
opinion  that  there  had  been  a  negligence  on  the  part  of  the  latter,  they  would 
return  a  verdict  for  the  former ;  but,  if  they  thought  the  negligence  lay  with 
the  plaintiffs,  or  that  there  had  been  no  negligence  on  either  side,  but  that  the 
disaster  arose  purely  from  accident,  then  they  would  find  for  the  defendants. 
&is  Lordship  added,  that,  if  he  had  to  exercise  his  own  judgment  upon  the  facts, 
he  should  say,  that  there  had  been  some  negligence  on  the  part  of  the  defendants, 
inasmuch  as  their  captain  had  carried  studding  sails,  which  prevented  him  from 
keeping  his  vessel's  helm  a-port,  as,  in  such  case,  her  masts  might  have  gone 
overboard. 

The  jury,  however,  found  a  verdict  for  the  defendants ;  and  said,  that  they 
thought  that  no  blame  could  be  attached  to  either  party. 

Mr.  Serjeant  Vaughan,  in  the  last  Term,  obtained  a  rule  nut,  that  this  verdict 
might  be  set  aside,  and  a  new  trial  granted,  on  the  grounds  that  the  defendants' 
captain  had  either  been  guilty  of  negligence,  or  that  their  vessel,  having  the 
wind,  should  have  made  way  for  the  plaintiffs'  brig,  which  was  sailing  by  the 
wind ;  that  the  Miranda,  at  any  rate,  should  not  have  had  her  studdine  sails  set 
on  a  dark  night ;  and  that,  as  the  plaintiffs'  captain  had  caused  a  light  to  be 
hoisted  in  the  rigging  before  the  accident  took  place,  it  was  the  duty  of  the  de- 
fendants' captain  to  have  kept  a  better  look  out.  That  the  verdict  could  only 
be  justified,  if  the  accident  could  be  considered  a?  inevitable,  or  if  it  appeared 
that  the  defendants  had  been  guilty  of  no  negligence  whatever :  that  it  was  the 
duty  of  their  captain  to  have  been  on  deck,  at  the  time  the  collision  took  plao» ' 
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•ad  ndMcli  firom  hb  own  admusioii,  it  appeared  thai  if  lie  had  been  there,  die 
•fieideiit  wo«ld  not  have  happened.  The  Imlaxice  of  teatimoii  j  of  the  nanticel  nea 
who  were  called,  was,  though  contradietory,  in  fa¥onr  ai  the  phdntififs,  rathec 
than  of  the  defendants* 

Mr.  Seijeant  Bomnnpaei,  and  Mr.  Seijeant  Spankie,  now  showed  canse ;  asd 
•nbniitted,  that  the  &ots  had  been  most  properly  left  to  the  jury;  and  that,  as 
the  endenoe  on  both  sides  was  fully  before  them,  they  had  come  to  a  light  oon- 
elnsion,  and  therefore  that  their  Tcrdict  could  not  be  distorbed. 

Mr.  Seijeant  Vaughan,  and  Mr.  Seijeant  WUdej  in  support  of  the  rule. 

Lord  Chief  Jnstioe  Bbst.     I  think  the  application  for  a  new  trial  ought  to  be 

E anted  upon  payment  of  costs ;  as  it  appears  to  me,  on  the  objections  which 
va  been  raised  to  the  Yerdict,  that  there  are  hcts  which,  ^ould  be  further  in- 
quired into.  I  confess,  that,  looking  at  all  the  circumstances  of  the  case,  I  am 
■till  of  opinion  that  the  collision  of  the  two  vessels  is  wholly  to  be  attributed  to 
aocident ;  and  that  some  misconduct  is  imputable  to  the  defendants'  captain  in 
earrying  so  large  a  press  of  sail,  and  in  not  keeping  his  vessel  to  leeward.  No 
objection  was  raised,  on  either  side,  as  to  the  examination  of  nautical  men ;  and, 
it  is  true,  that  some  of  them  were  of  opinion  that  there  had  b^n  no  misconduct 
or  neglect  on  the  part  of  the  defendants  j  but,  that,  if  thens  were  any,  it  lay 
with  Ae  pUinttfis,  who  might  have  got  out  of  the  way  of  the  Miranda,  if  they 
had  taken  proper  precaution.  I  most  confess  that  I  do  not  ^ink  so,  but  I  do 
not  venture  to  set  up  my  own  opinion  against  those  of  nautical  men,  on  such  a 
■abject ;  but  tbdr  evidence  was  in  some  points  oontradictory,  and  I  thought 
that  on  the  whole,  the  balance  of  testimony  was  in  favour  of  the  plaintiffs :  the 
jury,  howevw,  thought  otherwise ;  but,  under  all  the  circumstances,  I  think  it 
better  that  the  cause  should  go  do¥m  to  be  re-tried,  when  many  important  facta 
may  he  more  fully  investigated ;  and  I  am  particularly  anxious  that  justice 
should  be  done  between  die  parties. 

Mr.  Justice  Park.  I  have  not  formed  any  opinion  in  this  case;  for,  after 
the  motion  for  a  new  trial,  and  the  report  of  my  Lord  Chief  Justice,  I  oertainly 
was  not  satisfied  with  the  verdict  of  the  jury :  and,  although  I  have  been  a  good 
deal  staggered  at  some  observations  made  by  the  defendants'  oounsel,  yet  I 
think  it  would  he  &r  more  satis&otory  that  this  case  should  be  reconsidered  by 
another  jury.  With  regard  to  the  opinions  of  the  nautical  men  who  were  called 
al  the  trial,  I  think,  that  the  evidence  adduced  was  not  sufficient  to  call  for  such 
opinions :  witnesses*  so  called  may  state  upon  oath,  to  what  they  think  the  cause 
^  the  accident  might  be  attributable;  but  they  ought. not  to  say  that  they  con 
sider  the  fimlt  to  mive  been  either  on  the  one  side  or  the  other.  I  remember^ 
in  an  indictment  for  murder,  tried  before  Mr.  Baron  Gkirrow,  at  Stafford,  ques* 
tions  were  put  to  a  surgeon,  who  was  called  as  a  witness,  as  to  the  cause  of  the 
death  of  the  deceased;  and  the  witness  went  further  than  he  was  authorised  by 
one  of  such  questions,  and  stated  it  as  his  opinion  that  the  prisoner  had  not  been 
guilty  of  murder,  and  he  was  acquitted. 

Mr.  Justice  Bubbough.  I  unwillingly  yield  to  the  rule  being  made  absolute* 
As  the  evidence  was  thoroughly  investigated  on  both  sides,  I  should  be  inclined 
to  adhere  to  the  decision  of  the  jury :  but,  as  my  Iiord  Chief  Justice,  before 
whom  the  cause  was  tried,  is  dissatisfied,  there  must  be  a  new  trial,  on  payment 
of  costs. 

Mr.  Justice  GassXiBK.  I  shall  give  no  oinnion  either  as  to  the  propriety  or 
impropriety  of  the  verdict ;  but  I  agree  with  my  Lord  Chief  Justice,  that  it  is 
better  this  case  should  undergo  a  further  investigation.  As  to  the  testimony  of 
the  nautical  men,  I  am  clearly  of  opinion,  that  a  scientific  person,  called  as  a 
witness,  is  not  entitled  to  give  his  opinion  as  to  the  merits  of  a  case,  but  only 
as  to  the  facts,  as  proved  by  other  witnesses. 

Rule  absolute  on  payment  of  oosts. 
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ROWE  and  Another  v.  HARVET.— p.  158. 


VThere,  by  a  Jndse's  order,  the  defendant  had  a  week's  time  to  pat  in  bail : — ^Held,  that  an 
attachment  could  not  be  moved  against  the  Sheriff,  ibr  not  bringing  in  the  body,  until  andi 
order  was  discharged. 

Mr.  Serjeant  Vaug/kan,  on  a  fiormer  day  in  thiia  Term,  obtained  a  rule  nistf 
for  an  attachment  asainst  the  Sheriff  of  Middlesex,  for  oontempt,  not  bringing 
in  the  body  of  the  defendant. 

Mr.  Serjeant  Wilde  now  showed  canse  npon  an  affidavit,  which  stated,  that, 
by  an  order  of  Mr.  Justice  Burrough,  the  defendant  had  a  week's  time  to  put 
in  bail;  which  time  had  not  expired  when  the  attachment  was  moved  for;  that 
bail  has  since  been  pat  in,  and  that .  the  defendant  had  rendered  in  their  dis- 
charge. The  learned  Serjeant  submitted,  that  a  motion  should  have  been  made 
to  have  discharged  the  Judge's  order,  before  the  rule  for  the  attachment  was 
moved. 

Lord  Chief  Justice  Best.  We  cannot  get  over  the  diffioulty  as  to  the  form 
of  the  motion:  the  plaintiffs  should  certainly  have  applied  for  a  rule  to  set 
aside  the  Judge's  order,  instead  of  moving  for  an  attachment  in  the  first  instance. 
We  cannot  say  that  the  Sheriff  has  been  guilty  of  a  contempt  in  not  doing  what 
the  Judge's  order  has  excused  him  from  doing. 

Mr.  chistice  Pa&k.  It  is  quite  clear  that  a  motion  should  have  been  made 
to  discharge  my  brother  Burrough's  order,  ^la  improvide  emanamty  before  the 
Sheriff  could  be  fixed  for  a  contempt.  The  order  was  in  fact  a  stay  of  proceed- 
ings ;  and  the  Sheriff  was  not  bound  to  bring  in  the  body  until  the  time  for  put^ 
ting  in  bail  had  expired. 

Mr.  Justice  Bubbough.  The  rule  for  the  attachment  against  the  Sheriff  was 
certainly  premature,  there  should  have  been  a  rule  to  discharge  my  order  in  the 
first  instance. — ^Besides,  the  defendant  has  now  rendered,  there  can,  conse* 
quently,  be  no  ground  for  an  attachment  against  the  Sheriff  for  not  bringing  in 
the  body. 

Mr.  Justice  Gaselee  concurring —  Rule  discharged. 


BANAZELETTI,  Demandant;  DAWSON,  Tenant;  KINGMORE,  Vouchee.— 

p.  159. 

A  recovery  may  be  amended  by  altering  the  name  of  a  parish,  in  which  the  premisea  intended 
to  pass  are  situate,  although  aiioh  pariali  is  erroneouaiy  described  in  the  deed  to  lead  the 
uses. 


EAGLE  V.  BBOWN,  a  Prisoner.-^p.  161. 

A  note  for  the  paymeat  of  th«  weekly  sixpences  under  the  Lordt^  act,  signed  by  the  plaintiff 'g 

attorney  only*  is  insufficient. 


BERNET  V.  GREEN.— p.  174. 

Where,  in  an  action  of  assumpsit  upon  a  special  agreement,  the  declaration  and  the  issue  varied 
from  the  record,  (which  corresponded  with  the  agreement,)  as  to  the  description  and  price  of 
certain  goods  mentioned  in  the  agreement : — ^'fhe  Court  refused  to  set  aside  the  verdicV 
wiiich  had  been  found  for  the  plaintiff,  on  the  ground  of  their  variance,  as  it  might  have  besQ 
amended  at  the  trial. 


640  Bernet  v.  Green.  M.  T.  1826.  [158 

Mr.  Serjeant  Wilde,  on  a  former  daj  in  this  Term,  obtained  a  rale  pisiy  tbat 
the  verdict,  which  had  been  found  for  the  plaintiff  in  this  cause  and  all  the  pro- 
oeedings  subsequent  to  the  issue,  might  be  set  aside  for  irregularity;  on  the 
ground  of  a  rariance  between  the  record  and  the  issue. 

The  learned  Serjeant  founded  his  motion  on  an  affidavit,  which  stated,  that 
the  action  was  brought  for  business  done  for  the  defendant,  under  a  written 
agreement ;  that  the  cause  was  tried  before  Lord  Chief  Justice  Best,  at  the  last 
Summer  Assises  at  Norwich ;  that  the  declaration  was  filed  upon  the  8di  of 
June,  and  that  the  issue  and  notice  of  trial  were  delivered  on  the  24th ;  that 
upon  examining  the  issue  with  the  declaration,  it  speared  there  was  a  variance 
between  them  in  the  first  and  second  counts,  which  were  specially  framed  upon 
the  agreement,  in  the  description  of  certain  goods,  which  were  furnished  by  (he 
plaintiff  to  the  defendant,  and  also  in  the  prices  charged  for  them  ;  that  the 
plaintiff's  atfent  was  informed  of  the  variance,  and  desired  to  make  the  issue 
to  correspond  with  the  declaration;  that  the  record  differed  both  firom  the  issue 
and  the  declaration ;  that,  on  the  12th  of  July,  a  summons  was  taken  out  to 
amend  the  declaration ;  that  the  plaintiff's  attorney  said  he  wished  to  examine 
the  issue  with  the  record,  but  that  the  alteration  was  not  then  pointed  out; 
that  the  summons  was  discharged ;  and  that  the  record  now  differs  from  the 
declaration  and  issue  as  to  the  price  to  be  paid  for  the  goods  in  question ;  but 
that  the  record  corresponds  with  the  original  agreement,  which  the  declaration 
and  issue  do  not. 

Mr.  Serjeant  Vaughan  was  now  about  to  show  cause,  when  the  Court  called 
on — 

Mr.  Serjeant  Wilde  to  support  his  rule,  cited  Doe  d«  Cotterill  v.  Wylde,  2 
Bam.  &  Aid.  472 ;  Jones  v,  Tatham,  8  Taunt.  684. 

Lord  Chief  Justice  Best.  Although  this  case  is  distinguishable  in  drcum- 
itances  from  those  which  have  been  cited,  yet  the  principle  established  by  them 
applies.  A  record  at  Nin  Priw  ought  not  to  differ  from  the  declaration  or 
issue  delivered ;  and  if  it  does,  the  Court,  upon  application,  will  set  it  right; 
and  amendments  are  made  on  payment  of  costs  by  the  party  applying  to  amend; 
this  is  the  constant  practice.  The  plaintiff's  attorney  was  induced  to  believe 
that  the  error  might  be  amended ;  and  if  I  had  been  aware  of  the  mistake  at  the 
trial,  I  would  have  ordered  it  to  be  set  right;  but  the  agents  in  town  did  not 
sufficiently  instruct  the  attorney  in  the  country ;  if  they  had  been  at  the  trial 
they  might  have  pointed  out  what  the  error  was ;  and  therefore  I  discharged  the 
summons.  The  defendant  did  not  then  take  the  objection ;  but  in  fact  it  is 
immaterial :  the  variance  should  have  been  pointed  out  by  him  at  the  trial ;  but 
it  would  not  have  been  a  ground  for  a  nonsuit  We  ought  not  to  permit  attor- 
neys to  take  objections  of  this  nature.  I  think,  therefore,  that  the  rule  for 
Betting  aside  the  verdict  must  be  discharged,  and  with  costs. 

Mr.  Justice  Bu&bouqh.  I  am  of  the  same  opinion.  The  ciiuse  has  been 
tried  upon  its  merits,  and  we  ought  not  to  set  aside  the  verdict  upon  a  mere 
technical  objection. 

Mr.  Justice  Park  concurred. 

Mr.  Justice  Gaselei.  The  objection  as  to  the  variance  ought  to  have  been 
made  before  my  Lord  Chief  Justice  at  the  trial,  when  the  plaintiff  would  have 
been  allowed  to  make  the  necessary  amendment,  upon  payment  of  costs ;  but  as 
the  error  was  not  then  pointed  out^  the  defendant  now  comes  too  late  to  seek  to 
aet  aside  the  verdict.  Bnle  discharged,  with  costs. 
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GASES  IK  HILART  TERM, 
7  ft  8  Geo.  lY.— 1827. 


LENDSAT  V.  LAMBERT.— p.  209. 


This  w  an  action  of  covenant,  brought  to  reoovor  tbe  value  of  a  quarterns 
rent  of  premises  at  Paddington,  let  on  Tease  to  one  ^iddell.  Tlia  defendant 
pleaded,  that  the  estate,  right,  title,  and  interest  of  Biddell  did  npt  oome  to,  ^r 
Test  in  him,  modo  et  forma:  whereupon  issue  was  joined, 
t  Upon  the  evidence  given  at  the  trial,  which  took  place  before  the  Lord  Cbiof 
Justice,  at  the  sittings  at  Westminster,  after  the  last  term,(a)  the  &ct8  were  as 
follows : — 

I  A  lease  of  the  premises  in  question  had,  in  the  year  1823,  been  granted  hj 
tbe  plaintiff  to  Biddell,  at  the  yearly  rent  of  90^.  payable  quarterly.  In  1825, 
Bidaell  became  insolvent,  and  obtuned  his  discharge  under  the  act  then  in  force 
for  the  relief  of  insolvent  debtors;  and,  in  Becembejr'of  that  year,  the  defendant, 
who  had  been  appointed  his  assignee,  obtained  the  lease  by  virtue  of  the  assign- 
ment from  the  provisional  aagiffuee  of  the  Lasolvent  'DebUarB*  Court,  and  letained 
it  in  his  hands  until  May  1826,  having  in  the  interim  put  a  person  in  posses- 
sion, with  instructions  to  let  the  premises ;  but,  though  several  applications  have 
been^  made  by  parties  desirous  of  taking  them,  they  remained  unlet.  On  the 
plaintiff's  agent  afterwards  calling  upon  the  defendant  for  payment  of  rent,  he 
said  he  would  pay  it,  if  he  could  make  anything  by  the  house;  but  subsequently 
abandoned  the  lease. 

His  Lordship  left  it  to  the  jury  to  say,  whether  the  defendant  had  accepted 
the  lease  absolutely  or  conditionally,  or  had  retained  it  an  unreasonable  time. 
The  jury  found  that  he  had  only  taken  it  conditionally,  and  that  he  had  not 
retained  it  an  unreasonable  time. 

A  verdict  was  thereupon  entered  for  the  defendant,  and  leave  reserved  to  the 
plaintiff  to  move  that  it  might  be  set  aside  and  a  verdict  entered  for  22/.  10$.j 
the  amount  of  rent  due,  if  the  Court  should  think  him  entitled  to  recover. 

Mr.  Serjeant  Taddy  now  moved  for  a  rule  nisi  to  that  effect — citine  Crofts  o. 
Pick,  8  B.  Moore,  884 ;  S.  C.  1  Bing.  354 ;  Turner  v,  Richardson,  7  East,  335 ; 
8.  C.  8  Smith,  330;  Copeknd  t;.  Stephens,  1  Bam.  &  Aid.  593. 

Lord  Chief  Justice  Best.  I  am  of  opinion  that  there  is  no  ground  for  dis- 
turbing this  verdict.  The  assignees  of  an  insolvent  debtor  certainly  stand  in 
precisely  the  same  situation,  with  respect  to  their  acceptance  or  rejection  of 
demised  premises,  as  the  assignees  of  a  bankrupt.  In  Crofts  v.  Pick,  the  pro- 
perty of  the  insolvent  vested  by  the  assignment  in  tbe  provisioqal  assignee  of 
the  Insolvent  Debtors'  Court,  as  the  officer  of  that  Court;  here,  tbe  lease  has 
been  assigned  by  him  to  the  defendant.  Turner  v.  Biohardson  has  established 
that  the  mere  assignment  will  not  vest  the.  term  in  the  assignees.  Indeed,  if  a 
contrary  doctrine  were  to  prevail,  the  assignment  would  often  prove  rather  a 
dAimoM,  hsBreditca^  than  a  means  of  liquidating  the  debts  of  the  bankrupt  or 
insolyent.  The  interest  in  the  term  is  not  absolutely  conveyed  to  the  assignee, 
until  he  has  done  some  unequivocal  act  to  signify  his  assent.  Was  any  such  act 
done  here?    It  was  left  to  the  jury  to  say,  whether  or  not  the  defendant  had 

(a)  See  2  Car.  &  Payne,  52^ 
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aeoepted  the  letse  ab§olatelj,  and  whether  or  not  he  had  retained  it  an  onm- 
aonaole  time.  The  jury  found  that  he  neither  had  aooepted  the  term,  nor  had 
retain^  the  lease  for  an  nnreasonablj  long  period*  He  did,  in  fact,  no  more  to 
make  the  property  in  the  term  Test  in  him,  than  did  the  defendant  in  the  cue 
of  Turner  v.  Richardaon.  He  took  the  lease  in  order  to  asoertain  whether  or 
not  it  would  prove  beneficial  to  the  creditors  to  accept  it  as  part  of  the  iowd- 
vent's  estate ;  and,  not  being  able  to  let  the  premises  to  advantage,  he  abandmed 
the  term. 

Mr.  Justice  Park.  I  am  of  the  same  opinion.  The  case  of  Crofts  v.  Pick 
does  not  seem  to  me  to  have  any  bearing  upon  this.  Turner  v.  Richardson  must 
guide  our  decision. 

Mr.  Justice  Bobbough.  Turner  v.  Richardson  is  expressly  in  point  We 
cannot  turn  a  conditional  into  an  absolute  acceptance. 

Mr.  Justice  Qabxlis.  The  case  of  Turner  v.  Richardson  is  decisive  of  die 
question,  although  the  issue  is,  whether  or  not  the  estate  came  to  the  defendant 
by  the  assignment  In  Williams  v,  Bosanquet,  3  B.  Moore,  500,  S.  G.  1  Brod. 
ft  Bingh.  238,  covenant  for  non-payment  of  rent  was  held  to  lie  against  an 
assignee  of  a  lease,  to  whom  an  assignment  had  been  made  by  way  of  mortgage 
security,  though  he  had  never  enter^  or  taken  actual  possession.  But  then  & 
assignment  must  be  absolutely  accepted.  Rule  refused. 


WICK  V,  HODGSON.— p.  218. 

On  a  Mle  of  fixtures  by  an  oatgoing  to  an  inoomina:  tenant,  the  following  memorandum  waa 
giTon  by  the  broker  employed  by  the  former:— "ReoeiTed  of  Mr.  H.  sZ  for  letting  a  houaa 
lo  him  tor  a  tenn  of  acYen  yeara ;  Mr.  H.  to  take  the  fizturea  at  a  Yaluation,  if  he  be  accepted 
aa  tenant ;  and,  in  the  event  of  hia  not  being  accepted  aa  tenant,  then  the  3j.  to  be  returned.** 
In  an  action  for  the  price  of  the  fizturea: — Held,  that  fizturea  are  not  "gooda,  wares,  or 
merchandiae*'  within  the  ezoeption  of  the  Stamp  Act,  55  Geo.  3,  c.  164 ;  and,  therefore,  that 
the  above  memorandum,  being  part  of  the  contract  between  the  partiee,  could  not  be  received 
in  evidence  without  a  atamp. 


HUBERT  V.  MORBAU.— p.  216. 


The  6  Geo.  4,  c.  16,  a.  131,  providea  that  no  bankrupt,  after  the  allowance  of  hia  certifiettc, 
ahall  be  liable  to  pay  any  debt  barred  by  auch  certificate,  upon  any  promiee  made  aft^  tlie 
Buing  out  of  auch  oommiaaion,  unleaa  auch  promiae  be  in  writing,  aigned  by  the  bankrupt,  or 
by  aome  peraon  authorited  in  writing  by  him : — Held,  that  a  promiae  in  the  handwriting  of 
the  bankrupt,  but  bearing  no  aignature,  waa  not  auflicient  to  take  a  caae  out  of  the  atatate 


JENKINS  V.  LAWRENCE,  Esq.,  Sheriff  of  Gloucestershire.— p.  230. 

la  an  action  againat  a  aherifffor  an  eacape,  the  Court  refuaed  to  allow  the  venue  to  be  changed 
to  the  county  in  which  the  eacape  took  place,  although  it  waa  aworn  that  all  the  wiineawt 
reaided  there. 
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ADAMS;  Gknt,  One,  Ac.,  v.  BUGBY,  Gent,  One,  fto.— p.  265. 

Aa  atforney  of  the  King's  Bench,  arreeted  at  the  anit  of  an  attorney  of  thia  Court  on  piocMt 
out  of  thia  coort,  will  not  bo  diacbarged  on  motion,  but  moat  pla«d  hia  priTilofa. 


LBTKARIFP  v,  ASHFOBD.— p.  281. 

Aa  alteration  in  the  date  of  a  bill  of  eichange>  with  the  aaaent  of  the  acceptor,  before  ita  nego* 
tiation  b J  the  drawer,  ia  not  aoeh  a  re-iaaoing  of  the  bill  as  to  render  a  new  stamp  neoeasary. 


niCES^  Demandant;  DEAN,  Tenant;  CRUMP  and  Others,  Yonchees.— p.  295. 

The  Gout  permitted  a  reeoTery  to  paaa,  notwithatanding  the  warranta  of  attorney  of  the  aeToral 

voncheea  were  on  aeparmte  piecea  of  parchment. 


GASES  IN  EASTEB  TEBM, 
8  Gw).  IV.— 1827. 


BBAGKENBUBGH,  Demandant; ,  Tenant;  TATTON,  Yondhee.— p. 

803. 

The  Conrt  allowed  a  recovery  anflered  aizty-four  veara  aince  to  be  amended  by  the  inaertioa 
of  "  woodlands,*'  in  accordance  with  the  deed  to  lead  the  uaea. 


UPTON  V,  ELSE.— p.  808, 

On  a  plea  of  the  atatnte  of  limitation^Held,  that  a  new  promiae  infra  sez  annos  need  not  be 
declared  on  apecially,  although  made  thirteen  yeara  after  the  accrual  of  the  original  cause  ofi 
action. 

This  waa  an  action  of  aasnmpsit  tried  before  Lord  Chief  Jnatioe  Beat,  at  the 
last  Afisises  at  Nottingham. 

The  declaration  consisted  of  the  common  money  counts.  The  defendant 
pleaded  actio  non  accrevit  infra  sex  annos.  The  plaintiiF  replied;  that  the  oanse 
of  action  accrued  within  six  years :  whorenpon  issue  was  joined. 

At  the  trial,  the  plaintiff  save  evidence  of  a  conversation  he  had  with  the 
defendant,  within  six  years  of  the  commencement  of  the  action,  but  about  thir« 
teen  years  after  the  accrual  of  the  original  cause  of  action,  wherein  he  admitted 
the  debt,  and  promised  to  pay  it. 

His  Lordship  beinff  of  opinion  that  this  was  a  sufficient  acknowled^ent  to 
take  the  case  out  of  the  statute,  directed  the  Jury  to  find  for  the  plaintiff. 

Mr.  Serjeant  Spankie  now  moved  for  a  rule  nisi,  that  this  veidiot  might  be 
set  aside,  and  a  nonsuit  entered,  or  a  new  trial  had.  He  submitted,  ihMi  the 
plaintiff  could  not  recover  for  so  stale  ademand  under  the  common  oounti|  but 
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skonld  baye  declared  specially  on  the  new  promise ;  for  that  the  issae  taken  on 
the  replication  had  reference  to  the  original  cause  of  actkm  on  whiek  tbe  idain- 
tiff's  demand  arose,  and  not  to  anj  subsequent  promise. 

Lord  Chief  Justify  Bfsr.  We  have  ever^r  wish  to  giye  full  efieei  to  As 
statute.  Probably  the  new  promise  ought  in  strictness  to  be  declared  on 
specially;  but  the  practice  is  inveterate  the  other  way,  and  we  cannot  get 
oyer  it.  (a) 

Mr.  Justice  Park  concurred. 

Mr.  Justice  BuRRonoH.  Notwithstanding  the  statute,  tbe  original  debt 
remains ;  the  remedy  only  is  gone. 

Mr.  Justice  Gaseles.  The  only  case  in  which  it  has  been  held  necessary  to 
declare  specially  on  a  promise  of  this  kind,  is  that  of  an  exeootor  or  aa  admiaiip 
trator.  Rule  refused. 

(a)  See  the  statute  9  Geo.  4,  c.  14. 


CASES  IN  imNITY  TERM, 
8  Geo.  IV.— 1827. 


REX  V.  J£WSON,  in  «  oanse  of  WARDER  v.  CALVERT  and  Another.-^ 

488. 

A  rule  for  an  attachment  against  the  chief  bailiff  of  a  liberty,  for  not  bringing  in  the  body,  wai 
obtained  on  the  12tb  February,  and  the  attachment  not  sued  out  until  uie  19th  May  nUow- 
ing,  and  in  the  interim  one  of  the  defendants  in  the  original  action  obtained  his  aischaifs 
under  the  Inaolvent  Debtors*  Act :— The  Court  set  aside  (he  attachmenL 


PIERCE,  snrviTinff  Execnter  of  ROBERT  PIERCE,  deceased,  v.  BREWSTER 
and  WILLIAMS,  snryivin^  Partners  of  WYATT  and  POOLE,  deceased.— 
p.  515. 

To  take  a  case  out  of  the  statute  of  limitations,  STidence  of  conversations,  in  which  one  of  tbe 
defendants  had  admitted  the  debt,  and  wd'^-"  that  it  was  hard  that  he  should  be  called  upon 


individuallv  to  pay  the  debts  of  the  firm,  when  so  many  outstanding  debts  due  to  them  were 
uncollected ;  that  he  had  put  tbe  debts  into  the  handa  of  an  accountant,  who  w«uld  settle  tbe 
bnstness ;  and  that  he  might  refuse  to  pay  altogether,  but  would  not  act  in  that  wny*' — was 

held  sufficient  to  constitute  an  abaoiute  promise  to  pay. 

• 

This  was  an  action  of  assumpsit,  brought  by  the  plaintiff,  as  gorriTing  exe- 
cutor of  Robert  Pierce,  deceased,  to  recover  from  the  defendants,  as  -surviTii^ 
partners  of  Benjamin  Wjatt  and  Anthony  Poole,  deceased,  the  sam  of  986/. 
7«.,  for  goods  sold  and  d^vered  (stamps  and  paper)  by  the  testator  in  his  life- 
time, to  the  defendants  and  their  late  partners,  who  were  proprietors  of  a  news- 
paper called  <<The  North  Wales  Oaaette." 

Tbe  declaration  contained  counts  for  goods  sold  and  delivered,  and  the  common 
oounts,  alleging  promises  to  the  testator  in  his  lifetime,  and  to  the  plaintiff,  ss 
executor,  since  the  testator's  death. 

The  defendants  pleaded—- first,  the  general  iseiie— secondly,  actia  non  aeerevit 
infira  sex  annos ;  irhereapon  issue  was  joined. 

The  cavse  was  tried  before  Mr.  Baron  Yangban,  ajt  the  last  assises  at  Shrews- 
bury. It  appeared  that  the  paper  in  ouastien  was  published  by  the  defendants; 
'^lat  the  publication  oemmeaoed  in  1SQ3 ;  and  that  m  aoooont  was  deHTeradlo 
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ibe  deieii^t^  for  stoiapft  and  paper  farniBhed  by  the  testator,  comtneDcing  ia 
December  1807,  and  ending  in  April  1816,  on  which  the  balanoe  claimed  to  be 
due  to  the  testator  was  98^.  7<.  To  take  the  case  oat  of  the  statute  of  limita- 
tions, the  pluniiff  gave  the  following  evidence : — 

In  the  year  181^  the  defendant  Brewster  was  implied  to  for  payment  of  the 
aoeottnt,  when  he  said — ''  that  the  debts  due  to  the  partnership  concern  must  be. 
collected  and  Mr.  Pierce's  (the  testator's)  aoconnt  settled."  In  1817,  Brewster 
paid  200^.  on  aooount,  and  promised  to  pay  the  balance,  with  interest.  In  1820, 
the  plaintiff's  solicitor  called  on  Brewster  to  demand  a  settlement  of  the  balance, 
when  Brewster  said — ''  that  it  was  very  hard  for  him  to  pay  individually,  when 
there  were  so  many  outstanding  debts  due  to  the  concern  uncollected ;  and  that 
lie  thought  the  account  ought  to  be  paid  out  of  those  debts."  In  1823,  the  soli- 
citor made  another  application  to  Brewster  for  payment,  and  handed  him  tho. 
account,  which  Brewster  refused  to  look  at,  desiring  that  it  might  be  sent  to  Mn 
Whittle  (an  accountant)  wha  would  settle  the  business.  On  this  occasion  also 
Brewster  talked  of  the  hardship  of  being  obliged  to  pay  individually,  and  said, 
that  he  had  put  the  debts  of  the  estate  into  the  hands  of  an  accountant,  and  they 
had  not  been  collected.  He  also  spoke  of  certain  over-charges  in  the  account,. 
and  said — '<  that  he  might  refuse  paying  the  account  altogether,  but  that  he^ 
would  not  act  in  that  way." 

The  following  letter,  dated  the  30th  August,  1825,  and  writt^i  by  the  de- 
fendant Williams  to  the  plaintiff,  on  being  applied  to  for  the  settlement  of  the 
iMMOunt,  was  also  g^ven  in  evidence :— * 

'<  aiyn  Conway,  80th  August,  1825. 

«  Sir — ^Your  letter  of  the  19th  instant  was  sent  to  me  at  this  place.  As  I 
tiave  no  knowledge  of  the  account  yon  mention,  I  beg  leave  to  refer  you  to  Mr. 
John  Brewster,  of  Chester,  who  ia  the  person  bound  to  settle  it,  and  I  suppose 
wUl  do  it." 

No  evidence  was  offered  on  the  part  of  the  defendants :  but  it  was  submitted 
that  the  plaintiff  ought  to  be  nonsuited,  on  the  ground  that  he  had  produced  no 
Bofficient  evidence  of  a  promise  by  the  defendants  to  pay  the  plaintiff's  demand, 
within  six  years,  so  as  to  take  the  case  out  of  the  statute — ^the  promise,  if 
any,  being  conditional,  to  pay  out  of  the  debts  outstanding,  when  collected ; 
and  the  case  of  A'Court  v,  Cross^  11  J.  B.  Moore,  198,  S.  C.  3  Bing.  329,  was 
referred  ta 

The  learned  Baron,  however,  declined  to  nonsuit;  but  left  it  to  the  Jury  to 
say,  whether,  from  the  parol  testimony  adduced  for  the  plaintiff,  and  the  letter 
written  by  the  defendant  Williams,  there  was  not  sufficient  evidence  of  a  promise 
to  pay  the  debt,  within  six  years. 

The  jury  found  in  the  a&mative,  and  a  verdict  was  accordingly  entered  for 
the  plaintiff— damages,  627/.  12«.,  being  the  amount  of  the  debt  exclusive  of 
interest:  leave  being  reserved  to  the  defendants  to  move  that  this  verdict  might 
be  set  aside,  and  a  nonsuit  entered ;  if  the  Court  should  consider  the  objection 
to  be  well  founded. 

Mr.  Serjeant  Feake  accordingly,  in  the  course  of  the  last  term,  obtained  a 
rule  nisi. 

Mr.  Serjeant  Boaanquet  was  now  about  to  show  cause,  but  the  Couit  called. 
upon — 

Mr.  Serjeant  Feake  to  support  his  rule.  The  case  of  A'Court  v.  Cross  has- 
decided  that  a  mere  acknowledgment  of  a  debt  barred  by  the  statute  of  limita- 
tioDS,  will  not  revive  it;  there  must  also  be  an  unconditional  promise  to  pay,  or, 
if  conditional,  the  contingency  must  be  shown  to  have  happened.  The  evidence 
given  in  this  case  clearly  amounted  to  no  more  than  a  conditional  promise  to  pay 
the  plaintiff's  demand  when  the  outstanding  debts  due  to  the  firm  were  collected. 
In  every  conversation  proved,  these  deb£s  were  alluded  to.  In  Swan  v,  Sowell, 
2  Bam.  &  Aid.  759,  the  defendant  did  not  denv  the  debt,  but  said  that  the 
plaintiff  owed  him  a  great  deal  more  money,  and  that  he  had  a  set-off  against  the 
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note ;  and  Mr.  Jostioe  Baylej  and  Mr.  Jnatioe  Holroyd  were  of  qpinion  thai  that 
was  not  sufficient  to  take  the  case  oat  of  the  statute. 

[Lord  Chief  Justice  BssT.  The  line  adopted  by  the  Court  of  King's  Bench 
in  that  case  was  girioff  effect  to  the  defendant's  set-off,  though  not  pleaded.] 

In  Besford  r.  SaunderS;  2  H.  Blac.  116,  it  was  held,  that  a  bankrupt  who  has 
obtained  his  certificate  is  not  liable  in  assumpsit  upon  a  promise  to  pay  when  he 
is  able  a  debt  due  before  his  bankruptcy,  unless  such  ability  be  shown.  Here, 
upon  the  fair  construction  of  all  the  several  conversations  proved  to  have  been 
had  with  the  defendant  Brewster  touching  this  debt,  nothing  like  an  oneondi- 
tional  promise  to  pay  appears.  Where  the  expressions  used  are  equirocal,  the 
onus  of  proof  as  to  their  tendency  rests  upon  the  plaintiff. 

Lord  Chief  Justice  Bssr.  The  conclusion  to  which  we  have  arrived  in  this 
<a8e  will  not  in  any  degree  militate  against  our  decision  in  A'Conrt  v.  Cross.  It 
is  perfectly  clear,  that,  where  a  man  simply  admits  that  he  owes  a  debt,  and  at 
the  same  time  affirms  that  he  will  not  pay  it,  such  an  acknowledgment  does  not 
amount  to  a  promise  to  pay,  so  as  to  ti^e  the  case  out  of  the  statute ;  for,  to  en- 
title the  plaintiff  to  recover,  there  must  be  a  cause  of  action  accruing  within  six 
years,  and,  unless  there  is  a  promise,  or  that  which  amounts  to  a  promise  to  pay 
within  the  six  years,  there  can  be  no  cause  of  action.  I  am  clearly  of  opinion 
that  this  case  was  properly  left  to  the  jury.  They  were  directed  to  find  whether 
or  not  there  was  a  promise  to  pay.  They  have  found  that  there  was.  I  there- 
fore see  no  reason  for  disturbing  the  verdict.  It  has  been  contended  that  the 
promise,  at  most,  was  conditional,  to  pay  when  the  outstanding  debts  due  to  the 
firm  were  collected.  But  I  do  not  think  the  promise  proved  was  a  conditional 
one.  The  defendant  Brewster  merely  observed  that  it  was  hard  upon  him  to  be 
called  upon  to  pay,  when  there  were  so  many  outstanding  debts  due  to  the  concern 
uncollected;  and,  when  applied  to  again  in  1828,  he  desired  that  the  account 
might  be  handed  to  Whittle,  who  was  to  §ettle  the  business.  That,  of  coarse, 
meant  by  paying  it.  That  this  was  his  meaning  is  clear  from  the  context ;  for, 
2ie  further  says,  that  he  had  put  the  debts  into  the  hands  of  an  accountant :  and, 
although  he  afterwards  said  that  he  might  refuse  to  pay  altogether,  but  that  be 
would  not  act  in  that  way,  that  was  a  mere  commentary  upon  the  former  part  of 
the  conversation,  it  superadded  no  condition. 

Mr.  Justice  Park.  The  latter  part  of  the  evidence,  of  the  defendant's  having 
said  that  he  had  put  the  matter  into  the  hands  of  an  accountant  to  settle,  is  very 
strong  when  coupled  with  his  remark  as  to  the  over-chaiges.  In  A'Coort  v. 
Cross,  this  Court  brought  back  the  previous  authorities  to  a  certain  point ;  and 
our  decision  has  since  been  confirmed  by  the  Court  of  King's  Bench  in  l^ner 
V.  Smart,  6  Bam.  &  Cress.  603.  There  can  be  no  doubt  in  this  case  that  the 
defendant  Brewster  himself  contemplated  his  liability  from  the  year  1815,  up  to 
the  date  of  the  last  conversation,  in  1823.  The  case  was  properly  left  to  the 
jury,  and  the  learned  Baron  who  presided  at  the  trial  is  not  dissatisfied  with 
their  verdict. 

Mr.  Justice  0A8ELBE.(a)  The  case  of  A'Court  v.  Cross  is  not  the  last  upon 
this  subject  that  has  come  before  this  Court.  The  same  principle  was  involved 
m  Scales  t^.  Jacob,  11  J.  B.  Mooie,  563;  S.  C.  3  Bing.  638.  Whether  the 
admission  of  the  debt  amounts  to  a  promise  to  pay,  is  a  question  proper  to  be 
•K-  u  ^^^\  ^°  *^®  present  case,  I  am  clearly  of  opinion  that  there  was  that 
wnicft  amounted  to  an  absolute  and  unconditional  promise  to  pay.  In  a  variety 
ot  conversations  had  with  the  defendant  Brewster,  in  the  years  1820  and  1823, 
not  L??^^  ^  ^t""^  ^^^*  ^^''^  although  he  might  refuse  to  pay,  yet  he  would 
he  said  w.  ♦  ^f^'  r^  7"  *^  P"*^®^  ^  ^^^^  referred  to  an  accountamt,  who 
account     TT^l'^il®  ^H®  ?^°««>  "^  ^  *>»▼«  objected  to  certain  charges  in  the 

the  oonclusiS'ui? VJ"     '     *^**  ^"^  ^"^  ""*"  ^•^  warranted  in  oomiuf  to 

^  ^"*  Rule  discharged. 

(«)  Mr.  Justice  BuKaovea  ww  at  Cbunben. 
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An  attorney,  who  has  in  that  character  receiTcd  papers  firom  a  client,  cannot  be  called  to  pio* 
duce  them  in  a  caose,  although  he  does  not  act  therein  as  the  attorney  of  the  party. 

This  was  an  action  of  replevin  for  taking  the  plaintiff's  goods.  The  defend- 
ant avowed  for  five  years'  rent  due  to  him  from  the  plaintiff,  at  20/.  a  year| 
payable  qnarterly.     Plea — ^non  tennit. 

The  cause  was  tried  before  Mr.  Baron  Yaughan,  at  the  last  assiies  at  Worces- 
ter. To  prove  the  tenancy,  the  defendant  ctJled  one  Wilson,  an  attorney,  who 
had  formerly  been  employed  professionally  by  the  plaintiff,  in  obtaining  his  dis- 
charge under  the  Insolvent  Debtors'  Act.  He  was  called  upon  to  produce  a 
receipt  given  by  the  defendant  to  the  plaintiff  for  rent  due  in  respect  of  the  pre- 
mises, which  receipt  he  admitted  to  be  in  his  possession ;  but  stated  that  it  had 
come  into  his  hands  in  his  character  of  attorney  to  the  plaintiff.  On  the  part 
of  the  plaintiff,  it  was  contended  that  the  witness  could  not  be  called  upon  to 
produce  anything  that  had  come  to  his  hands  confidentially,  whilst  acting  as  the 
professional  adviser  of  the  party. 

The  learned  Baron  thought,  that,  under  the  circumstances,  the  witness  could 
not  be  compelled  to  produce  the  receipt ;  and  that  the  plaintiff  ought  not  to  be 
placed  in  a  more  un&vourable  situation  in  consequence  of  having  placed  the 
document  in  the  hands  of  his  attorney,  than  he  would  have  been  in  had  it  re- 
idained  in  his  own  possession.  A  verdict  was  thereupon  taken  for  the  plaintiff, 
leave  being  reserved  to  the  defendant  to  take  the  opinion  of  the  Court  upon  the 
above  objection. 

Mr.  Serjeant  Feake  accordingly,  in  the  last  term,  obtained  a  rule  nisi  that 
this  verdict  might  be  set  aside,  and  a  new  trial  had.  The  learned  Serjeant  was 
now  called  upon  by  the  court  to  support  his  rule.  He  submitted,  that,  inas- 
much as  Wilson  was  not  the  attorney  for  the  plaintiff  in  the  cafue^  but  had  only 
acted  in  the  capacity  of  his  agent  in  obtaining  his  discharge  under  the  Insolvent 
Debtors'  Act,  he  could  not  object  to  produce  the  receipt. 

Lord  Chief  Justice  Best.  All  confidence  between  attorney  and  client  would 
be  utterly  destroyed,  if  the  attorney  were  held  to  be  liable  to  be  caUed  upon  to 
produce  documents  ^at  have  come  to  his  possession,  or  to  prove  facts  that  have 
come  to  his  knowledge,  in  his  character  of  attorney.  All  that  is  held  by  the 
attorney  must  be  considered  as  being  still  in  the  hands  of  his  client. 

Bule  discharged,  (a) 

(a)  Commnnications  made  hy  a  party  to  an  attorney  are  confidential,  although  not  relating 
to  a  cause  existing,  or  in  progress  at  the  time  they  are  made.  In  Cromack  «.  Heathcote,  4  T* 
B.  Moore,  357,  S.  C.  2  Brod.  k,  Bing.  4,  where  an  attorney  was  applied  to  by  a  father  to  pre- 
pare a  deed  by  which  his  property  was  to  be  assigned  to  his  son,  snd,  beins  informed  that  there 
was  no  considerstion  for  the  assignment,  the  attorney  refused  to  prepare  the  deed,  and  it  was 
afterwards  drawn  by  another — it  was  held,  that  the  attorney  was  precluded  from  giving  evidence 
of  these  facts  in  an  action  sfterwards  brought  by  the  son,  wherem  the  validity  of  the  deed  was 
attempted  to  be  disputed,  although  he  was  not  the  attorney  in  the  cause. 
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The  Court  refused  to  set  aside  the  service  of  a  writ  of  attachment  of  privilege,  oa  the  groniid 

that  a  wrong  year  was  stated  in  the  English  notico. 
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PRINCIPAL    MATTERS 

CONTMNED  IN  THIS  VOLUME. 


ABATEMENT. 
S€$ErmESct,  5.  MnxoMBB. 

ABSENT  DEBTOR. 
See  PxACTicB,  19. 

ACTION  ON  THE  CASE, 
See  NuiSAHGi,  2. 

I.  In  an  action  for  running  down  a  Tesael,  th« 
plaintiff  cannot  recover  nnleaa  the  injury  is 
attributable  entirely  to  the  fault  of  the  defend- 
danta:  if  he  were  partly  in  fault,  but  the 
defendanta  with  care  might  have  prevented 
th«  accident,  he  cannot  maintain  hia  action. 
Vanderplank  ▼.  MUUr,  498 

C  An  action  commenced  before  lat  January, 
1829,  but  tried  after  that  day,  on  auch  a  repre- 
aentation,  made  by  parol  before  the  atatute  9 
6.  4,  c.  14,  ia  maintainable.  Fdlowee  ▼. 
WWiamton,  .  .  528 

3.  In  case  by  a  reveraioner  for  an  injury  to  the 
reveraion,  it  ia  no  anawer  that  the  injury 
complained  of  was  caused  by  the  wrongful 
act  of  the  tenant,  for  which  he  might  be  lia- 
ble to  an  action.  Egremant  v.  Pulman,     551 

4.  In  an  action  for  an  injury  to  the  plaintiff 'a 
premiaea,  in  consequence  of  the  pulling  down 
of  the  defendant' a  house  adjoining,  the  plain- 
tiff may  recover  damages  for  any  injury  ac- 
tually cauaed  by  the  negligence  of  the  defend- 
ant, although  he  has  not liimself  uaed  those 
precautiona  which  it  was  his  duty  to  adopt 
againat  auch  injury.     Waterg  v.  P/eU.     544 

AFFIDAVIT  TO  HOLD  TO  BAIL. 

1.  An  affidavit  of  debt  stated  that  the  plaintifia 
had  furnished  goods  to  the  amount  of  20002. 
to  one  N.,  for  whom  the  defendant  undertook 
to  be  answerable ;  that  N.  had  since  failed, 
and  paid  a  dividend  of  four  ahillinga  in  the 
pound  only ;  and  that  1600^  remained  due 
to  the  plaintifia : — Held  sufficient.  CoUine 
▼.  Wallie,  606 

2.  An  affidavit  to  hold  to  bail,  stating  that  the 
defendant  ia  indebted  "  for  ffooda  aoTd  and  de- 
livered by  the  plaintiff  to  me  defendant,"  ia 


auffident,  though  it  omit  to  add  "  at  hia  re- 
queat."    Sowley  ▼.  BayUy,  611 

8.  It  ia  Bufficient  ifan  affidavit  of  debt,  made  by 
one  of  the  asai^eea  of  a  bankrupt,  state  that 
the  defendant  la  indebted,  &rC.,  <u  ameara  hf 
the  hodke  of  ike  bankruptt  ond  at  the  dep^neni 
verily  Mievee :  without  alleging  that  the 
booka  are  in  the  deponent*8  possession.  Hai» 
ton  ▼.  Brigtow.  619 

AMENDMENT. 

Where  a  judgment  ia  atated  in  the  record  aa  of 
one  court,  and  it  appeara  by  the  production 
of  an  examined  copy  to  have  been  obtained 
in  another,  the  Judge  at  nisi  prius  may  order 
the  record  to  be  amended  under  the  9  G.  4, 
c.  15.    Briant  ▼.  Eieke.  549 

ANCIENT  LIGHTS. 

See  NinsAiici,  2. 

In  an  action  of  treapaaa  for  removing  boards, 
on  a  plea  of  justification  that  they  obaiructad 
an  aneieiU  window  through  which  the  light 
ought  to  pasa,  it  is  sufficient  to  show  that  the 
window  waa  one  through  which  the  light 
ought  to  be  allowed  to  pass,  though  the 
window  ia  proved  to  have  been  erected 
within  living  memory.  Penwarden  v.  Chmg. 

APPEAL, 

Three  several  appeals  involving  the  same  factst 
and  the  aame  question  of  law,  having  been 
entered  for  hearing  at  aessions,  and  the  ap- 
pellanta  having  agreed  that  the  decision  of 
the  Court  on  one  soould  bind  the  other  caaea, 
and  the  sessions  having  by  a  majoritv  of]  no- 
tices decided  with  the  respondent  in  tne  first: 
— Held,  that  the  Court  would  not  compel  the 
aessions  to  hear  the  other  cases,  although  the 
justices  had  granted  a  case,  but  not  upon 
any  doubt  of  their  own  aa  to  the  propriety  of 
their  deciaion.  Rex  v.  Juetieet  of  Woreettev' 
akire.  588 

ARBITRAMENT. 

An  avrard  cannot  be  objected  to  on  account  of 
anything  that  doea  not  appear  on  the  fac« 
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of  it.  Therefore,  where  an  ■rbitrttor  had 
awarded  to  an  apothecary  in  London  charges 
lor  attendance,  the  Court  refoaed  to  refer 
back  the  award  to  him  for  reoonaideration. 
Getuham  v.  Grennatfi.  603 

ASSUMPSIT. 

By  writing  not  under  aeai,  A.  agrees,  in  ooQsi* 
deration  of  7000/.,  to  preaent  the  nomioeie  of 

B.  to  the  next  turn  of  a  rectory,  and  to  fur- 
niah  an  abstract  of  title  to,  and  execute  a 
conveyance  of,  the  next  preaentation,  to  B. : 
such  a  writing  is  only  an  agreement,  not  a 
conveyance,  and  does  not  require  an  ad  valo- 
rem stamp.  Afterwards  A.,  by  consent  of  B., 
agrees  to  sell  the  next  presentation  to  C.  for 
75002.,  on  havii^  auch  a  title  as  A-  had  re* 
ceived,  C.  paying  to  B.,  absolutely,  on  a  day 
certain,  the  odd  5002.  A.  furnishea  an  ab- 
stract of  such  title  aa  he  hlri  received,  wbif^ 

C.  refuses  to  accept,  and  no  conveyance  is 
tendered  to  him.  B.  sues  G.  for  the  5002. 
There  is  a  good  consideration  to  ^pport  the 
action.  And  having  done  all  that  his  con- 
tract required,  it  is  no  answer  to  the  action 
that  no  conveyance  waa  tendered  to  C.  fVil' 


ATTORNEY. 

1  An  attorney's  clerk  is  not  privilegied  from 
answering  whether  he  has  received  a  particu- 
lar paper  from  the  client. 

An  attornev  mav  prove  his  bill  under  a 
commission  of  bankrupt,  without  delivering 
a  aigned  bill.    Eieke  v.  Nokeg,  527 

2  An  action  on  an  atlomey 's  bill  cannot  be 
maintained  for  professional  business  sgainat 
an  attorney  without  delivering  a  aigned  bill 
previous  to  the  action. 

But  an  item  for  money  lent  may  be  sepa- 
rated from  the  professional  items  and  may  be 
recovered,    tttmingv.  WUtoH.  579 

9.  Bv  the  master's  allocatur  an  attorney  was 
ordered  on  the  12th  May  to  pay  over  to  his 
client  a  sum  of  152. ;  on  the  20th  June  the 
attorney  b«>earoe  bankrupt,  and  afterwards 
obtained  his  cerli6cate : — Held,  that  it  was 
then  too  late  to  move  for  an  attachment  for 
not  paying  the  money  pursuant  to  the  mas- 
ter's allocatur.    Banm  v.  MartdL  594 

4.  The  defendant  employed  the  plaintiflT,  an 
attornev,  to  conduct  a  suit  for  his  son.  On 
the  trial  of  the  cause,  the  sttorney  called  the 
defendant  as  a  witneaa,  and,  leat  he  should 
be  objected  to  ss  incompetent,  by  reason  of 
interest,  he  prepared  a  release :— Held,  that 
the  conduct  of  the  plaintiflT  waa  a  fraud  upon 
the  Court,  and  that  he  waa  not  antitled  to 
recover.     Wtlliawu  v.  Goodwin.  607 

5.  An  attorney  of  the  King' a  Bench,  anreated 
at  the  auit  of  an  attorney  ^of  this  Court  on 
process  out  of  this  court,  will  not  be  dis- 
chsrged  on  motion,  but  must  plead  hia  privi-. 
lege,    ^dasu  v.  Buthy.  643 

C.  An  attorney,  who  has  in  that  character  re- 
ceived papers  from  a  client,  cannot  be  called 
to  produce  them  in  a  cause,  sltboogh  he  does 
not  set  therein  aa  the  attorney  of  the  party. 
Farkery.  Folet.  647 

AUCTION. 

On  the  sale  of  an  estate  by  auction,  the  name 
of  the  owner  did  not  appear  in  the  particu- 
lars or  conditions  of  sale,  and  the  agreement 
signed  by  the  purchaaer  did  not  mention  the 


owner's  name,  and  was  not  s^psed  either  bv 
him  or  the  auctioneer :  aemble,  that  the  adf- 
er  cannot  maintain  an  action  tat  the  aos- 
completion  of  the  contract. 

If  the  owner  of  an  estate  put  up  for  aale  hj 
auction  emplov  a  pervm  to  bid  for  him,  the 
sals  is  void,  aitbouffh  onlv  one  such  peraoa 
be  employed,  and  dthough  he  is  only  to  ted 
vp  to  a  certain  sum,  unless  it  is  anooonoed  at 
the  time  that  there  is  a  person  bidding  for  ths 
owner.     IKAceferv.  Collior.  487 

AWARD. 
See  AaBirmAitxjiT. 

BAIL. 
See  Pmicncx,  6. 

1.  Wheiia  tioie  was  applied  for  to  send  sn  siS- 
davit  of >  justification  into  the  country,  id 
amend  a  mistake  in  the  jurat,  the  Court  made 
the  attorney  pay  the  costs  of  the  applicaiioo. 
ShiUitoe'a  Bail.  583 

2.  Time  allowed  to  add  and  justify  bail  by 
Habeaa  Corpus,  where  one  of  the  bail  ot 
whom  notice  had  been  given,  was  taken  sod- 
denlv  ill.     GiUbank'a  SaU,  583 

3.  Bail  cannot  justifv  for  a  defendant  brougbt 
into  Court  to  be  charged  in  execution  in  the 
cauae.    Binkam  v.  C^amhere.  608 

4.  The  defendant  waa  held  to  bail  on  a  bill  of 
exchange.  The  Court  refused  to  order  the 
bail-bond  to  be  delivered  up  to  be  cancelled, 
on  an  affidavit  that  the  bill  was  founded  and 

Siven  on  an  uaorious  tranaaction.    Jomaca  v. 
a2ver.  610 

BANKRUPT. 

See  Biixs  OP  Ezcbahgb,  13.    ETiDEircx,  12, 
21.    WsjiKSS,  5. 

1.  In  an  action  by  aaaigneea  of  a  bankrupt  fcr 
a  demand  for  whieh  toe  bankrupt,  if  solvent, 
might  sue,  the  depositions  are  conclusive  evi- 
dence of  the  matters  contained  in  them,  un]e« 
the  bankrupt,  within  the  time  prescribed  by 
the  atatute  6  Geo.  4,  c.  16,  a.  92,  gives  notios 
of  his  intention  to  dispute  the  commissioa, 
slthough  the  action  was  commenced,  and 
notice  given  by  the  defendant  that  he  vroaM 
diapute  the  act  of  bankruptcy,  &c.,  within  tbs 
time  allowed  to  the  bankrupt  to  sive  socb 
notice,  if  the  cause  be  not  brought  to  trill 
till  after  that  time  ia  elapsed.  Earitk  r, 
Sdkroder.  463 

2.  Where  a  petitioning  creditor'a  debt  arises  on 
a  note  endorsed,  or  a  bill  accepted,  by  the 
bankrupt,  evidence  must  be  given  that  the 
endorsement  or  acceptance  was  prior  to  the 
set  of  bankruptcy :  the  mere  production  of 
the  instrument,  bearing  an  earlier  date,  is  in- 
Bofficieot. 

On  a  commission  issuine  on  May  the  14th, 
adeaiingon  March  the  14th  is  valid,  as  "more 
thsn  two  calendar  months"  before  the  issuing 
of  the  commission.     Cowte  v.  Harris.      490 

3.  A  trsnsfer  of  soods  in  wsrehouse  by  a  bank- 
rupt to  A.  dt  Co.  by  miatake  for  A.  dt  Son, 
more  than  two  months  before  the  issuing 
of  a  commission,  but  corrected  within  two 
months,  vests  the  property  in  the  goods  in  A. 
A  Son  from  the  time  of  the  first  tramrftr, 
under  the  diet  section  of  6  G.  4,  c  16. 

A  commission  issued  snd  not  acted  on  imt 
gasetted,  is  sufficient  to  defeat  a  tranaaetioa 
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within  two  months  of  it,  under  the  proyiso  of 
the  81et  section.  Peckkam  v.  Latkmoor.  517 
i  A  fraudulent  delivery  of  goods  is  not  sn  set 
of  bankruptcy,  unless  it  be  in  the  nsture  of 
a  gift  or  transfer ;  so  that  when  goods  sre  re- 
moved with  intent  to  delsv  a  creditor,  but 
the  party  to  whose  custody  they  sre  given  hss 
no  claim  given  to  him  over  them,  this  is 
not  an  act  of  bankruptcv. 

At  all  events  such  delivery  of  goods  by  his 
a^ent,  csrrying  on  his  business,  without  his 
direction,  is  no  act  of  bankruptcy.  Cotton 
y.  James.  520 

5.  Under  the  6  G.  4,  c.  16,  s.  127,  no  action  can 
be  maintained  sgainst  a  certificated  bankrupt 
for  a  debt  due  before  his  commission,  although 
he  has  compounded  with  hia  creditors  before 
hia  commission,  and  his  effects  have  not  pro- 
duced 15«.  in  the  potmd  under  it.  Eieke  v. 
iV^es.  527 

6.  The  declsration  of  a  bankrupt  on  hia  return, 
that  he  had  absented  himself  to  avoid  a  writ 
against  him,  is  sufficient  evidence  of  an  act 
oF  bankruptcy,  without  any  other  proof  of  the 
existence  of  the  writ,  or  ot  the  debt  on  which 
it  was  founded,  or  of  creditors  of  the  bank- 
runt.     Newman  v.  Stretch.  540 

7.  Where  a  bankrupt  in  the  habit  of  suppljring 
his  son  with  money  to  pay  his  bills,  gave  him 
2002.  for  that  purpose  just  before  he  stopped 
payment,  being  at  the  time  insolvent,  but  not 
expecting  to  become  bankrupt:  Held,  that 
the  question  for  the  jury  in  an  action  by  his 
assignees  against  the  son  to  recover  that 
money  is,  whether  it  was  given  in  the  ordi- 
nsry  course  of  maintaininff  the  son,  or  as  a 
fraudulent  preference  of  the  son  over  the 
creditors,  made  in  contemplation  of  insol- 
vency. Such  gift  of  money  is  not  within  the 
6  G.  4,  c.  16,  s.  73.    AbeU  v.  Danidl      547 

8.  A  debt  for  money  lent  on  mortgage,  condi- 
tioned for  payment  after  six  months*  notice, 
such  notice  not  to  expire  before  a  certain  day, 
is  a  good  petitioning  creditor's  debt  to  sup- 

Srt  a  commission  sued  out  before  that  day. 
Ul  V.  Harrit.  563 

9.  If  a  trader  in  his  own  house  hesrs  himself 
denied  to  a  creditor,  and  does  not  come  for- 
ward, this,  if  done  with  intent  to  delay  credit- 
ors, is  an  act  of  bankruptcy,  though  he  has 

5iven  no  directions  to  be  denied.    Smith  v. 
ioon.  563 

10.  Assignees  of  a  bankrupt  cannot  recover  in 
trover  eoods  delivered  upon  a  transsction 
which  tne  bankrupt  himself  could  not  im- 
peach, unless  the  delivery  is  subsequent  to 
an  act  of  bankruptcy  taking  place  e^ter  the 
p^itioning  creditor^ »  dAt  hat  accrued. 

Where  the  bankrupt,  after  a  secret  act  of 
bankruptcy,  bought  on  credit  and  sold  for 
ready  money,  at  unduly  low  prices,  the  pur- 
chasers were  held  not  protected  by  6  G.  4, 
c.  16,  s.  82,  unless  the  purchase  was  in  the 
ueual  eourte  qfhueineia* 

And  if  the  purchsser  knew  the  price  to  be 
greatly  under  the  value  of  the  commodity,  it 
IS  not  within  the  protection  of  the  statute. 
Ward  V.  Clark.  574 

.  11.  A  certificate  obtained  after  6  G.  4,  c.  16,  on 
a  commission  of  bankruptcy  issued  before 
that  statute,  is  proved  by  the  production  of  the 
certificate  duly  allowed.  Taylor  v.  Weltford. 

574 

13.  Where  the  goods  of  a  bankrupt  taken  in 

execution  are  discharged  by  payment  of  the 

sum  to  be  levied  by  a  creditor  after  a  docket 

atruck,  the  assignees  subsequently  chosen. 
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cannot,  by  repayinff  that  sum,  maintain  sn 
action  for  money  had  and  received  against  the 
sheriff.    Bucker  v.  Booth.  577 

13.  A  commission  of  bankruptcy  may  be  sup- 
ported on  a  petitioning  creditor's  debt  on  a 
balance  of  accounts  which  continue  running 
up  to  the  commission  and  always  against  the 
bankrupt  to  the  extent  of  lOOi. ;  though  pay- 
ments have  been  made  sufficient,  if  applied 
in  the  order  of  tiiqe,  to  dischsrge  the  par- 
ticular balance  actually  due  at  the  time  of 
the  act  of  bankruptcy.  Shaw  v.  Harvey.    578 

14.  A  debtor  appointing  a  time  and  place  to 
meet  and  pay  his  creditor,  snd  failing  to  keep 
the  appointment,  must  be  presumed,  in  the 
absence  of  evidence  to  the  contrary,  to  have 
absented  himself  with  intent  to  delay  his 
creditor,  and  thereby  commits  an  act  of  bank- 
ruptcy; and  in  an  action  by  a  bankrupt 
against  his  assignees  to  try  the  vslidity  of  the 
commission,  the  plsintiffmust  give  evidence 
to  rebut  the  presumption,  or  he  cannot  main- 
tain the  action.   Wulger  v.  Browning.      594 

15.  Where  assignees  under  a  second  commis- 
sbn  of  bankrupt  have  refused  to  interfere, 
and  the  bankrupt  has  not  paid  15«.  in  the 
pouiid,  but  has  effects  whereon  to  levy,  a 
creditor  may  take  out  execution  upon  a  judg- 
ment recovered  before  the  second  commis- 
sion.   Austin  V.  Deniford.  596 

16.  A  creditor  called  upon  the  bankrupt  by  ap- 
pointment. The  bankrupt  left  the  room  and 
did  not  return,  and  the  wife  told  the  creditor 
that  he  had  gone  out  :^Held,  that  this  was 
sufficient  evidence  to  warrant  the  Jury  in 
inferring  that  the  bankrupt  left  his  house 
with  intent  to  avoid  a  creditor.  Cherrington 
v.  Brown.  607 

17.  The  6  Geo.  4,  c.  16,  s.  131,  provides  that 
no  bankrupt,  after  the  allowance  of  his  cer- 
tificste,  shall  be  liable  to  pay  any  debt  barred 
by  such  certificate,  upon  any  promise  msde 
alter  the  suing  out  of  such  commission, 
unless  such  promise  be  in  writing,  signed  by 
the  bankrupt,  or  by  some  person  sutnorized 
in  writing  by  him  :-^Held,  that  a  promise  in 
the  handwriting  of  the  bankrupt,  but  bearing 
no  signature,  was  not  sufficient  to  take  a  case 
out  of  the  statute.  Hubert  v.  Moreau.      643 

BARON  AND  FEME. 

In  an  application  against  a  husband  for  goods 
supplied  to  his  wife  livibg  separate  from  him, 
the  plaintiff  must  give  evidence  of  the  cir- 
cumstances of  the  separation,  to  show  thst 
they  were  such  as  to  authorize  her  to  bind 
the  husband.    Mainwaring  v.  .Leslie.      461 

BILLS  OF  EXCHANGE  AND  PROMIS- 
SORY NOTES. 

See  Evidence,  1,  3. 

1.  A.  and  Co.  having  accepted  a  bill  for  B.'s 
accommodation,  B.  paid  it  into  the  hands  of 
his  bankers  without  notice,  who  retsined  pos- 
session of  it  for  several  yeors,  charging  him 
with  interest  for  it,  but  never  debiting  him 
with  the  amount  of  the  bill.  During  this 
time,  they  became  bankers  to  A.  and  Co. 
a*so,  but  never  ij:ave  them  notice  that  ther 
hela  the  bill  against  them.  The  bslance  of 
B.'s  account  was  always  against  him  ;  that 
of  the  account  of  A.  and  Co.  in  their  favour, 
but  very  seldom  to  the  amount  of  the  bill. 
In  sn  action  by  the  bankers  against  A.  and 
Co.,  held,  that,  under  these  circumstaneea- 
the  defendants  were  not  discharged  uolr 
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M  jury  should  bfer  tbkt  the  plBttitift  bad 
entered  into  an  agreement  to  discharge  the 
defendants,  or  had  expressly  renounced  all 
intention  of  holding  tnem  liable  on  the  bill. 
If  a  bill  is  addressed  to  **  A.  and  B."  by 
the  name  of  '*  A.,  B.  and  Co.,"  and  they  ac- 
cept it  by  the  name  of  **  A.  and  B.,**  snd  the 
address  of  the  bill  is  afterwards  altered  to  **  A. 
and  B."  this  is  an  immaterial  alteration,  and 
does  not  discharge  the  acceptor.  Farquhar 
▼.  Southey.  460 

5.  Assumpsit  on  a  charter-party,  '*  freight  to 
be  paid  partly  in  cash,  and  partly  by  approved 
bill."  rhe  owner  took,  witfaioat  apprising 
the  defendants,  a  bill  from  the  consignee  of 
the  cargo  for  part  of  the  freight,  which  was 
dishonoured :  Held,  that  the  defendants  were 
not  discharged  thereby  from  the  amount  of 
the  bill.     Taylor  v.  Briffgi.  463 

3.  A  party  receiving  notice  of  dishonour  of 
a  bill  of  exchange  need  not  give  notice  to  the 

Sarty  above  him  till  the  next  post  after  the 
av  on  which  he  himself  receives  the  notice, 
although  he  might  easily  give  it  that  day,  and 
thete  is  no  post  on  the  day  following.  Geill 
V.  Jeremy,  472 

4.  A  foreign  note  is  negotiable  in  England  by  en- 
dorsement, by  virtue  of  the  stat.  3  &  4  A.  c.  9. 

A  promissory  note  is  not  admissible  in  evi- 
dence under  the  money  counts  in  an  action 
by  the  endorsee  against  the  maker.  Bentley 
V.  Northou9e.  474 

' .  In  an  action  bv  the  endorsee  against  an  en- 
dorser of  a  bill  of  exchange,  where  the  de- 
fendant proves  usury  in  the  concoction,  or  in 
a  previous  transfer  of  a  bill,  the  plaintiff 
must  prove  himself  a  bon&  fide  holder,  though 
he  has  received  no  notice  to  prove  considera- 
tion,    Wyatt  V.  Com)beU.  478 

6.  In  an  action  on  a  bill  of  exchange,  accepted 
for  the  accommodation  of  the  drawer,  who 
has  become  bankrupt  and  obtained  his  certi- 
ficate, the  latter  is  a  competent  witness  for 
the  acceptor.    Aikton  v.  Longe$.  486 

7.  A  paper  in  these  words,  '*  A&.  L.,  please  to 
let  the  bearer  have  7^,  and  place  it  to  my  ac- 
count, and  you  will  oblige  your  humble  ser- 
vant, R.  S.,"  is  not  a  bill  of  exchange.  Lit- 
tle V.  SlaeJtford,  498 

8.  An  endorsee  of  a  bill  or  note  taking  it  under 
an  agreement  not  to  sue  the  endorser  cannot 
sue  such  endorser,  though  the  endorsement 
be  unqualified.    Pike  v.  Street.  514 

$.  In  an  action  bv  the  endorsee  against  the  ac- 
ceptor of  a  bill  of  exchange,  the  defendant 
mav  show  that  the  bill  was  originally  given 
without  consideration,  though  he  has  given 
no  notice  of  disputing  the  consideration. 
Mann  v.  Itent.  516 

10.  A  bill  of  exchange  drawn  by  A.  payable  to 
his  own  order,  and  accepted  by  B.  generally, 
was  altered,  with  the  consent  of  B.,  while  it 
continued  in  the  hands  of  A.  by  the  addition 
of  a  particular  place  of  payment  to  the  ac- 
ceptance. This  alteration  does  not  vitiate 
the  bill  so  as  to  prevent  the  acceptor  from 
being  liable  on  it.    Stevent  v.  Lloyd.       524 

.  1.  In  an  action  on  a  promissorj^  note,  and  also 
for  goods  sold  and  delivered,  if  the  plaintifl' 
prove  the  delivery  of  the  goods  before  the 
note  was  given,  and  do  not  show  the  con- 
sideration of  the  note  to  have  been  distinct 
from  them,  the  defendant  must  have  a  verdict 
on  one  of  the  counts :  the  plaintiff  cannot  take 
a  verdict  on  one,  and  have  the  jury  discharged 
from  giving  a  verdict  on  the  other.  Mulrie 
M.  UarriM,  534 


12.  In  an  action  by  the  endorsee  against  tlie  ae. 
ceptor  of  a  bill  of  exchange,  the  bill  is  not 
admissible  as  evidence  of  money  had  and  r6  - 
ceived.     Ealet  v.  Dicker.  535 

13.  In  an  action  by  the  drawer  againM  the  ac- 
ceptor of  bills  of  exchange,  given  for  goods 
supplied,  which  were  to  be  "  of  good  9Qality 
and  moderate  price,"  and  were  estimated 
at  about  400Z.,  and  the  bills  given  for  that 
amount,  it  is  no  defence  that  the  fOods  turned 
out  to  be  worth  much  leas  than  the  estimated 
price,  and, that  the  acceptor  has  paid  more 
than  the  real  value  of  the  goods  on  the  bills. 

It  is  primfi  facie  evidence  that  a  promissory 
note  was  in  existence  before  an  act  of  bank- 
ruptcy, that  it  is  proved  to  have  been  in  ex- 
istence before  the  docket  is  struck,  and  bears 
date  on  the  face  of  it  before  the  act  of  bank- 
ruptcy.    Obbard  v.  Betham.  569 

14.  An  acceptance  of  the  debtor  taken  as  pay- 
ment by  the  creditor  must  be  taken  as  a 
discharge  if  not  proved  to  be  destroyed, 
although  it  is  proved  to  be  lost,  and  although 
the  creditor  offer  to  indemnify  by  rule  astinst 
any  clhim  on  the  bill.   Woodford  v.  WiMdey. 

576 

15.  In  an  action  by  the  endorsee  a^inst  the  en- 
dorser of  a  bill  of  exchange,  evidence  Of  an 
acknowledgnient  of  an  existing  debt  tnd  of 
a  promise  to  pay  by  the  defendants,  i*  ad- 
missible and  sufiicient  to  support  a  ootmt  upon 
an  account  stated.     Wagttafe  v.  Boardmon. 

569 

BILL  OF  LADING. 
See  Freiobt,  2. 

BLOCKADE. 

Seo  IirsUBAKCt,  1. 

BOND. 
i9ee  EviDEncB,  10. 

BROKER. 
See  EvinxHCK,  4. 

CANALS. 

See  Toll. 

COMMON  RECOVERY. 
Seepages  612,  616,  632,  639,  643. 

CONSTRUCTION  OF  DEEDS. 

1.  Provisoes  for  re-entry  in  a  lease  are  to  be 
construed  like  oth^r  contracts ;  not  with  the 
strictness  of  conditions  at  common  law.  Loe 
dem.  Davie  v.  Ektam.  504 

2.  A  condition  in  articles  of  sale,  **  that  any 
error  in  the  particulars  shall  not  vitiate  the 
sale,  but  a  compensation  shall  be  made," 
only  applies  to  cases  where  the  circumstances 
afford  a  principle  by  which  this  compensfetion 
can  he  estimated. 

Therefore,  on  the  sale  of  a  reversion  ex- 
pectant on  the  death  of  A.  B.  without  chil- 
dren, an  error  in  the  statement  of  A.  B.*s  age 
does  not  come  within  the  condition  (as  it 
would  if  the  reversion  were  simply  expectant 
on  A.  B.'s  death),  because  it  affects  tne  pro- 
bability of  the  other  eontingency,  widen  is 
not  a  subject  of  calculation ;  and  the  pur- 
chaser is  entitled  to  rescind  the  contract. 
Sherwood  r,  Robim, 
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CONSTRUCTION  OF  STATUTE. 

1.  The  Btitute  of  14  Sl  15  H.  8,  c.  5,  tppoint- 
inf  a&d  refiilatuig  the  college  of  ph^eiciens, 
k  a  public  act.  College  of  Pkyncian$  ▼. 
BtrriMn,  504 

S.  In  7  &  8  O.  4,  c.  29,  a.  38,  the  words  '*  ad- 
joiniiig  any  dwelUog-faouse/'  import  actual 
contact;  and,  tbereforet  ground  separated 
from  a  bouse  by  a  narrow  walk,  and  paling 
with  a  gate  in  it,  is  not  within  their  meaning. 
Whether  around  be  properly  described  as 

•  **  garden,^  within  the  same  section,  is  a 
question  for  the  jury. 

The  words  '*  plant,"  and  "  yegetable  pro- 
duction,*' in  a.  42,  do  not  apply  to  young 
fruit'treea.    Rem  ▼.  Hodgee.  541 

a.  The  statute  6  G.  1,  c.  18,  s.  12,  did  not  ei- 
tend  to  prevent  partners  from  lending  money 
on  respondentia.     Gore  y.  Wyume.  548 

4.  Eaat  India  Company's  wsrrants  are  not  ne- 
gotiable instruments  within  the  6  O.  4,  c. 
94,  8.  2,  as  they  pass  by  deiirery  and  not  by 
endorsement.    Where  defendants,  receiving 

•  pledge  from  ■  factor  for  an  antecedent  debt, 
■ell  it,  they  cannot  under  6  G.  4,  c.  94,  s.  3, 
hold  the  proceeds  against  the  real  owner, 
bvt  are  liable  to  him  in  trover :  but  in  esti- 
mating the  damages  they  are  entitled  to  credit 
ibr  the  balance,  if  any,  due  from  the  owner 
to  the  factor.     Taylor  ▼.  TraeMon.  563 

5.  The  atatttte  94  Geo.  2,  c.  18,  s.  1,  whereby 
the  Judge,  by  certifying  that  the  cause  was 

•  proper  one  tQ  be  tried  by  a  special  jury, 
may  relieve  the  party  applying  for  auch  ape- 
oial  jury  from  the  ezpeiises,  does  not  extend 
to  a  case  where  the  record  is  withdrawn. 
Chmemte  v.  George,  619 

CONTEMPT. 

Exhibtting  in  an  assiie  town  inflammatory  pub- 
lications respecting  a  crime  about  to  be  tried 
kt  the  assizes  is  not  a  contempt  which  the 
judge  of  assize  can  interfere  to  stop  by  com- 
mitting the  party  exhibiting.  Rex  v.  GHham, 

496 

COPYHOLD. 

QiMsrs,  whether  the  lord  of  a  manor  may,  in 
general,  make  grants  of  the  waste  upon 
which  the  oopvholders  hsve  a  right  of  com- 
mon, provided  he  leave  sufficient  for  the 
copyholders. 

A  special  custom  that  he  may,  leaving 

mifficienifor  the  copyholders,  wonld  be  good. 

Semble,  that  a  special  custom  that  he  may, 

without  Emit,  would  be  bad.  ArUlt  ▼.  £f/ts. 

600 
COSTS. 

See  GUAKAITTXB,   1. 

1.  The  Court,  without  a  Judge's  certificate, 
will  not  enter  a  sugsestion  on  the  roll  to  de- 

Jrive  the  plaintiff  of  his  costs  under  5  Geo. 
,  c.  106,  in  an  action  where  the  defendant 
resided  in  Wales  at  the  time  of  serving  pro- 
cess, although  the  sum  recovered  was  under 
Sd.     Mortimer  v.  Harrie.  596 

2.  A  plaintiff  in  prohibition  obtaining  judgment 
after  demurrer,  is  not  entitled  to  costs,  ex- 
cept his  case  is  within  8  d&  9  W.  8,  c.  11,  s. 
3 ;  and  if  the  judgment  he  obtains  is  for  a 
partial  prohibition,  and  a  partial  consultation, 
nis  case  is  not  within  that  statute.  Free  ▼. 
Butgoyne,  596 

3.  The  plaintiff,  an  attorney,  arrested  the  de- 
fendant for  1002.,  the  amount  of  a  bill  of  costs 
delivered,  and  served  him  with  a  copy  of  the 


declaration.     The  defendant  pleaded  the 

S moral  issue,  on  which  issue  was  joined.  At 
e  trial,  the  amount  of  the  bill  was,  by  con- 
aent  of  the  parties,  referred  to  the  prothono- 
tary  to  be  taxed,  and  he  found  that  60^  only 
was  due,  ss  the  plaintiff  had  neeiected  to  take 
out  his  certificate,  for  a  part  of  ine  time  during 
which  the  business  was  done  : — Held,  that 
the  defendant  was  not  entitled  to  his  costs 
under  the  statute.    HiniMk  v.  Warren,    625 

COURT  OF  REQUESTS. 

Trover  is  not  a  cause  of  action  within  the  ope 
ration  of  the  Bath  Court  of  Requests  act,  45 
G.  3,  e.  67.     Weare  v.  CaUer.  596 

CRIM.  CON. 

In  an  action  for  crim.  con.  at  the  suit  of  A 
Quaker.proof  of  a  marriage  according  to  the 
forms  ot  thst  society  is  sufficient  to  sustain 
the  action.  Deane  v.  Tkomae,  544 

DECLARATIONS. 
Soe  Evmurcs,  6. 

DEED. 

See  EviDBNCB,  31. 

DEMURRAGE. 

If  a  bill  of  lading  stipulate  for  the  payment 
of  demurrage  by  the  oonsisnee  of  goods  after 
a  limited  time  from  the  snip's  srrival,  and 
his  goods  sre  so  stowed  as  not  to  admit  oi 
delivery  immediately  on  arrival,  the  con- 
aignee  must  have  a  reasonable  time  to  dis- 
chsrge  them,  and  is  not  liable  to  demurrage 
till  alter  such  reasonable  time,  though  the 
stipulated  period  has  elspsed  from  the  ship's 
being  ready  to  deliver  her  cargo  generally. 
But  after  such  reasonable  time,  he  is  liable, 
though  the  stipulated  period  has  not  elapsed, 
if  computed  from  the  time  when  the  dis- 
charge of  his  own  Mods  might  have  com- 
menced.   Rogere  v.  Hunter,  479 

DEVISE. 

J.  L.  deviaed  to  his  son  J.  H.  L.  for  life ;  re- 
mainder to  trusteee  to  preeerve  continent 
remainders ;  remainder  to  the  second,  third, 
fourth,  fifth,  snd  all  and  every  other  the  eon 
and  sons  of  his  said  son  J.  H.  L.  in  tail  male, 
accordine  to  seniority  of  age  and  priority  of 
birth.  There  was  no  limitstion  to  the  firat 
son  of  J.  H.  L.  The  declaration  of  the  trust 
contained  a  provision  to  rsise  money  for  the 
dadghteraof  J.  H.  L.  on  failure  of  issue  male 
of  his  body ;  and  the  will  also  provided  that 
in  case  J.  H.  L.  should  have  any  child  or 
children  other  than  and  except  an  eldest  or 
only  son,  then  J.  U.  L.  might  raise  money 
for  portions :— Held,  thst  the  first  son  of  J. 
H.  L.  took  no  estate  under  the  will.  Jamee 
Haugkion  Langeton  v.  Sir  Ckarlee  Moriee 
Pole^  Bart.^  Houghton  Farmer  Okeoter, 
Maria  Sarah  Langiton,  Charlee  Barter  the 
elder,  and  Elitaheth  Catharine  hie  Wife,  and 
Charlee  Barter  the  younger,  an  infant,  hy  hie 
guardian,  590 

DISTRESS. 

1.  Where  a  party  distrains  for  more  rent  than 

is  due,  but  takes  only  a  single  chsttel,  he  i« 

not  liable  to  an  action  for  distraining  for  more 

•ni  than  is  due,  though  the  thing  taken  be 
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of  |;reater  Talae  thtn  ii  necestary  to  cover  | 
the  rent  actually  due,  unless  there  were 
others  of  leas  but  sufficient  value  to  be 
found. 

The  appraiser  of  a  distress  must  be  sworn 
before  the  constable  of  the  parish  where  it  ia 
taken ;  the  constable  of  the  adjoining  pariah 
cannot  interfere,  though  the  proper  constable 
is  not  to  be  found  when  wanted.  Aveudl  v. 
Crvker  and  Another.  499 

9.  A  landlord  may  maintain  an  action  on  the 
atatute  11  G.  2,  c.  19,  ^  3,  for  double  the 
value  of  gooda  fraiidnlentlv  removed  to  pre- 
vent a  diatreaa,  although  tney  be  worth  less 
than  502. ;  be  ia  not  confined  to  hia  remedy 
by  application  to  two  magiatratea.  Bromley 
V.  Holden  and  Anaiher.  500 

3.  In  replevin,  if  there  be  any  affirmative  ia- 
aue  on  the  plaintiff,  he  is  entitled  to  begin. 

A  tenant  from  year  to  year,  underletting 
from  year  to  vear,  baa  a  reversion  which  en- 
titlea  him  to  distrain.  Curti$  and  Otken  v. 
Wheeler  and  Another,  572 

4.  On  an  avowry  of  a  distress  aa  made  under 
11  G.  2,  c.  1,  on  gooda  frandulently  removed, 
the  defeodanta  muat  prove  that  there  waa  no 
aufficient  distress  left  on  the  premiaea.  Par- 
rjf  V.  Dunean  and  Othera.  580 

EJECTMENT. 

1.  In  ejectment  on  a  clauae  of  re-entry  for  non- 

Eayment  of  rent,  if  the  landlord  ahowa  that 
e  waa  prevented  by  the  defendant  from 
entering  on  the  premises  to  distrain,  he  is 
entitleoto  recover,  under  the  stat.  4  Geo.  2, 
c.  28.  a.  2,  without  showing  that  there  waa' 
actually  no  aufficient  distress  on  the  pre- 
mises. Doe  d,  Chippendale  and  Othere  v. 
jgy«<m  and  Another,  478 

2.  The  plaintiff  in  ejectment  is  bound  to  pro- 
duce the  rule  to  confess  lesae,  entry,  and 
ouater,  aa  part  of  his  case.  Doe,  on  the  de- 
mise of  LtanUe,  y.  LanMe,  462 

EMBEZZLEMENT. 

One  gratuitoualy  engaging  to  procure  the  dia- 
eount  of  a  bill,  not  bemg  in  any  biiaineas 
within  which  such  an  employment  regularly 
falia,  cannot  be  convicted  of  embexshng  the 
bill  deposited  with  him  for  the  purpose  of 
procuring  such  discount,  under  the  statute 
52  Geo.  3,  c.  63.   Bex  w.  Daniel  Prince,    462 

ESCAPE. 

In  an  action  for  an  escape,  on  final  proceaa,  the 
defendant  may  ahow,  on  the  general  iaaue, 
that  the  eacape  waa  by  the  fi^ud  and  covin 
of  the  party  really  interested  in  the  judgment. 
Or  if  he  plead  that  it  waa  by  fraud  and 
covin  of  a  peraon  unto  lehom  and  to  tnAose  use 
and  bentft  the  judgment  waa  aasigned,  this 
is  sufficiently  proved  by  ahowing  that  the 
judgment  was  aasigned  to  the  uteand  benejU 
of  that  pereon,  though  the  assignment  waa 
in  form  made  to  another.  Hiecotke  v.  Jonee, 
Eequire,  518 

EVIDENCE. 

See  AxToaHKY,  6.  Bankrupt,  2.  Bills  op 
ExcHANoK,  12, 15.  LiBBi.,  1, 5.  Peactiob, 
14.    PaiNcirALAirD  AoERT,  1,3.  Slander, 

1.      WiTJIKSa,  1. 

I,  An  examined  copy  of  a  letter  containing 
QoUce  of  the  dishonour  of  a  bUl  of  exchange 


which  is  not  prodnced,  noi  die  anfajeet-i 
ter  of  the  action,  ia  not  admiaaibie 
notice  to  produce  the  letter  sent. 
V.  Palmer,  464 

2.  A  demurrer  or  bill  in  equity  doea  not  ao  admit 
the  facta  charged  in  it,  #■  to  be  evidence 
againat  the  defendant  of  thoae  frcta  in  a  fo* 
ture  action  between  the  aame  parties.  TesM- 
kins  V.  Aehby,  464 

3.  The  signature  of  a  party  to  a  bill  of  ex- 
change may  be  proved  by  a  peraon  wlio  has 
aeen  him  write  hia  aiename  only.  Lemie 
and  Another  v.  Sapio.  466 

4.  Where  a  broker  effecta  a  aale  between  two 
partiea,  the  bought  and  aold  notes  delivcied 
to  them,  and  not  the  entry  in  hia  hooka,  sre 
the  proper  evidence  of  the  contract.  3Wa- 
ton  and  Othere  v.  Memx.  467 

5.  On  a  plea  in  abatement  of  the  non-joinder 
of  A.  B.  aa  a  defendant,  his  dedarations 
made  before  action  brought  are  evidence  ia 
aupport  of  the  plea.  Clay  v.  iMngelom  and 
Othere,  468 

6.  The  declarations  of  a  party  sning  aa  as- 
signee of  a  bankrupt,  made  before  he  became 
auch,  are  not  admiaaibie  against  him.  Fm- 
wdt  and  Otkere,  Anigneet  rf  Dety^  v. 
7\omton,  470 

7.  Proof  of  the  handwriting  of  liie  aiihscribing 
witness  to  an  inatrnment  ia  snfficient,  he 
beiD|[  dead,  without  any  further  proof  of  the 
identity  of  the  partiea,  except  the  identity  of 
name  and  deacription.  Page  v.  ilfeiMi  and 
Another,  478 

8.  Where  the  practice  of  the  defondant'a  eoont- 
ing-house  waa  that  the  clerk,  after  copying  a 
letter  into  the  letter-book,  retnmed  it  to  toe 
defendant  to  aeal,  and  that  he  or  anoibcr 
clerk  carried  all  lettera  to  the  post-office,  but 
there  waa  no  particular  place  of  deposit  in 
the  office  for  auch  lettera,  and  neither  of  the 
clerka  had  any  recollection  of  the  particular 
letter  offered  m  evidence,  though  they  swore 
that  they  uniformly  carried  all  letters  given 
them  to  carry:  Held,  that  the  entry  in  the 
clerk'a  writing  in  the  letter-book  of  a  letter 
to  the  plaintiff  could  not  be  read  aa  proof  of 
auch  letter  having  been  aent  to  the  plainti£ 
Tooeey,  Administratrix  of  Toosey,  v.  Wvi- 
liawu,  489 

9.  Evidence  that  an  advertisement  was  inserted 
in  a  country  newspaper  circulated  at  the  resi- 
dence of  a  party,  la  not  admissible  aa  proof 
of  notice  to  the  party  of  the  hctu  contained 
in  the  advertisement,  unless  it  be  shown  that 
he  took  the  newapaper  in.  Norwich  ttad 
Lowestoft  Navigation  v.  Theobald,  491 

10.  Where  the  attesting  witnesa  to  a  bond  can- 
not be  produced,  proof  of  hia  ai^ature  is 
aufficient  evidence  of  the  execution  by  the 
defendant,  the  obligor,  though  the  defeiidaat 
only  aigna  by  mark.  MitdkeUf  Exeeator, 
<(«.,  V.  Johnson.  500 

11.  An  acknowledgment  of  a  debt,  without 
apecifying  any  amount,  ia  not  aoffident  to 
entitle  the  creditor  to  nominal  damages  on  a 
count  upon  an  account  atated.  Bemaseem 
and  Others,  Assignees  of  CkunAers,  v.  An- 
dersonand  Ux,  AdministnUrix  ef  Andersen, 

SOS 

12.  In  an  action  by  aaaigneea  of  a  bankrupt, 
where  there  are  some  counta  or  causes  of 
action  on  which  the  bankrupt  might  have 
sued,  and  othera  on  which  be  could  not,  the 
proceedinga  under  the  eomroiasion  are  ad- 
miasible  in  eridenoe,  if  the  plaintift  elect  to 
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proceed  only  on  tiiose  counts  which  the 
bankrupt  might  hive  sustained.  Jonea  and 
OOken,  Auyfneet  of  Wild,  v.  Fort,         506 

1^  Letters,  bearing  post-marks  before  the  act 
of  bankruptcy,  and  found  in  the  alle||ed 
bankrupt's  possession  after  it,  oontaimnff 
otatesnents  of  matters  material  to  the  act  of 
bankruptcy,  sre  admissible  without  calling 
the  writer  as  evidence  against  the  sUeged 
bsnkrupt,  to  show  that  he  received  intima- 
tion of  theee  facts,  though  not  to  prove  their 
truth.     CoU»n  y.  Jasiet.  520 

H.  Where  a  court  prints  snd  circulates  copies 
of  its  rules  for  the  guidance  of  its  officers, 
the  production  of  one  of  these  printed  copies 
is  good  evidence  of  the  rules  which  the  offi- 
cers are  lo  act  on,  though  the  original  rules 
are  kept  under  the  seal  of  the  court,  and 
the  copy  is  not  shown  to  hsve  been  exa- 
mined with  tlie  original.  Dance  v.  Rcb$on 
and  Othen.  525 

*5.  In  an  action  for  a  libel,  which  is  only  libel- 
lous on  a  man  in  the  execution  of  his  office, 
whers  the  plaintiff  has  stated,  by  way  of  in- 
ducement, his  due  dischsrge  of  its  duties, 
the  defendant  cannot,  on  the  general  issue, 
give  evidence  of  negligence  in  discharging 
them  in  answer  to  that  allegation.  525 

16.  On  a  written  asroement  for  the  hire  of  a 
vessel  to  be  raaae  ready  to  take  on  board 
**  forth  with,'*  evidence  is  inadmissible  to 
show  that  the  parties  sgreed  that  the  vessel 
should  be  ready  in  two  dsys.  But  evidence 
of  I  he  known  circumstances  of  the  vessel  is 
inadmissible  to  show  how  soon  she  might 
reasonably  be  expected  to  be  ready.  Simp- 
$on  and  Another  v.  Henderson  and  Attolher, 

526 

17.  It  is  not  sufficient  evidence  of  delivery  of 
a  signed  bill  at  the  defendant's  abode,  that 
a  signed  bill  is  delivered  at  a  particular  piece 
not  shown  to  be  his  abode,  and  that  he  after- 
wards gives  this  to  his  present  attorney,  who 
attends  the  taxation  of  costs. 

The  defendants  having  signed  an  admis* 
sion  of  the  debt  to  enable  the  attorney  to 
prove  it  under  a  commission  of  bankrupt 
then  subsisting  against  him,  is  no  admission 
of  the  delivery  of  a  signed  bill,  and  does  not 
dispense  with  the  necessity  of  such  proof  in 
an  action  8ubse<)uently  brought  against  him 
for  the  same  claim.    £icJte  v.  Nokee.       527 

18.  In  case  for  a  false  representation  of  the 
solvency  of  A.  B.,  whereby  the  plaintiffs 
trusted  him  with  ffoods ;  their  declarations, 
at  the  time,  that  tliey  trusted  him  in  conse- 
quence of  the  representation,  are  admissible 
in  evidence  for  them.  FeUowee  and  Another 
V.  Waiiawuon.  .  528 

19.  In  an  action  against  partners,  on  a  bill  of 
exchange,  where  the  defence  is,  that  one 
partner,  with  the  knowledge  of  the  plaintiff, 
accepted  the  bill  in  the  portnerehip  firm  for 
bis  privste  debt ;  other  bills  of  exchsnge, 
accepted  by  that  partner  and  paid  by  the 
other,  are  not  so  necessarily  connected  with 
the  subject  of  the  trial  as  to  render  a  notice 
served  on  the  sttorney  of  a  defendant,  too 
late  for  him  to  procure  the  bills  from  the  de- 
fendant himself,  aufficient  to  let  in  secondary 
evidence.    Bate  v.  Rueeell.  538 

90.  The  deposition  of  a  witness,  taken  in  a  ju- 
dicial proceeding,  in  the  presence  of  the 
party  there  charged,  ia  not  admissible  in  en- 
otner  proceeding  sgainst  that  party  on  the 
gtornia  that  he  was  present,  ana  had  the  op- 
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portunity  of  cross-examining.    Melen  v.  A  «- 
drewi  aitdf  Atiother.  540 

21.  In  an  action  to  recover  money  paid  by  a 
bankrupt  in  contemplation  of  bankruptcy, 
on  the  ground  of  fraudulent  preference,  decla- 
rations of  the  bankrupt  as  to  the  state  of  his 
affairs,  made  about  the  time  of  the  transac- 
tion, but  unconnected  with  it,  are  receivable 
in  evidence. 

So  also  are  letters  received  by  him  refus- 
ing to  advance  him  money,  for  the  purpose 
ot  showing  the  fact  of  such  refusal,  not  as 
evidence  of  other  facts  stated  in  them. 
Vacher  and  Another,  Attigneee  of  Window, 
V.  Cocke  and  Othere,  542 

22.  The  title  of  three,  claiming  as  executors, 
is  well  evidenced  b^  the  probate  granted  to 
one  only,  of  the  will  appointing  them  all. 
Walten  and  Othere  v.  PfeU,  544 

23.  The  Stat.  47  G.  3,  sess.  2,  c.  68,  s.  29,  pro- 
vides, that  all  contracts  for  the  sale  of  coals 
at  the  London  coal  market  shall  be  signed 
by  the  buyer  and  the  factor ;  that  the  factor 
shall  deliver  a  copy  of  (he  contract  to  the 
clerk  of  the  market ;  and  that  the  clerk  shall 
enter  it  in  a  book.  The  32d  section  makes 
such  entries  **  evidence  in  all  cases,  suits, 
snd  actions  touching  anything  done  in  pur- 
suance of  this  act  :*'  Held,  that  the  produc* 
tion  of  such  an  entry  of  a  contract,  purport- 
ing to  be  signed  by  the  buyer  and  factor,  is 
not  evidence  of  the  sale,  in  an  action  brought 
for  the  price  of  coals,  unless  the  buyer  be 
proved  aliunde  to  have  signed  the  contract. 
Brown  v.  Capel  and  Another,  547 

24.  A  book  kept  in  the  chapter-house  of  the 
dean  and  chapter  of  Sarum,  purporting  to 
contain  copies  of  leases  grantea  by  the  dean 
and  chapter,  is,  as  a  public  book,  evidence 
of  those  leases  for  the  purpose  of  reputation, 
without  proof  of  possession  under  the  leases. 
Comhe  V.  Coethrr  and  Wheeler,  549 

25.  If  the  examination  of  a  prisoner  taken  in 
writing  is  inadmissible  by  reason  of  irregu- 
larity, parol  evidence  of  what  he  said  at  the 
time  of  the  examination  inay  be  received. 
Sex  V.  Seed.  550 

26.  Where  a  man  is  employed  (o  do  work  under 
a  written  contract,  and  a  sepsrate  order  for 
other  work  is  afterwards  given  by  parol 
during  the  continuance  of  the  first  employ- 
ment, the  written  contrtict  need  not  be  pro- 
duced by  the  plaintiff  in  an  action  for  the  sec- 
ond work.  Seed  v.  Another  v.  Batte.       552 

27.  An  old  deed  between  a  public  body  claim- 
ing tolls  snd  others  liable  thereto,  regulating 
the  amount  of  payment,  is  evidence  in  the 
nsture  of  reputation  of  the  existence  of  the 
tolls. 

In  an  action  for  tolls  claimed  by  a  Corpora- 
tion, an  ancient  schedule  produced  from 
among  their  muniments,  copies  of  which 
were  delivered  by  their  officer  to  the  lessee 
of  the  tolls,  and  by  the  lessee  to  the  collectors, 
by  which  they  have  actually  collected,  is  ad- 
missible in  evidence  for  the  Corporation. 

Contra,  when  the  copies  in  the  hands  of 
the  lessee  are  not  tfhown  to  have  been  de- 
livered  to  him  from  the  Corporation,  al- 
though thejr  correspond  accurately  with  the 
old  schedule. 

An  act  of  paf liametlt,  private  in  its  nature, 
is  not  made  admissible  in  evidence  asainst 
strangers  by  a  clause  declaring  "  that  it 
ahall  be  deemed  ^nd  ttken  to  be  a  public  act, 
and  shall  be  jodicially  taken  notice  of  with* 
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out  being  i|Mdilly  pleaded.**  BrHi  r.  BmUt 
and  Otkerg.  553 

S8.  An  offer  of  e  specific  sum  b^  wsy  of  com- 
promise is  admissible  in  evidence,  unless 
accompanied  with  a  caution  that  the  offer  is 
coniidentiaL  WalitM  and  Otken  v.  Small 
and  Olkerg.  562 

29,  Where  a  deed  purported  to  be  made  "in 
consideration  of  esteem  for  A.  T.,  and  for 
divers  other  good  considerations,"  eyidenoe 
is  admissible  that  it  was  made  in  considera- 
tion of  an  intended  marriage  with  A.  T.  And 
it  is  admiaaible  evidence  of  this.  2V2I  v. 
Parlett,  566 

SO.  An  instrument  executed  by  msrk  may  be 
proved  from  inspection  by  a  person  who  has 
aeen  the  party  ao  execute  instruments.  George 
T.  Surry.  576 

31.  The  sttestinff  witness  to  a  deed  stated,  that 
he  knew  the  defendant,  one  of  the  parties, 
that  the  attestation  was  in  his  (the  witness's) 
handwriting,  thst  he  did  not  know  whether 
or  not  the  signature  to  the  deed  was  the  de- 
fendant's handwriting,  but  that  he  would  not 
have  put  his  name  to  it  unless  ho  had  seen 
him  execute  it  :^Hekl,  sufficient  proof  of 
the  execution.    Doe  d.  Smylh$  v.  Claattan. 

610 

S2.  In  trespsss  for  taking  and  carrying  away 
liirae,  the  defendant  pleaded  the  general  is- 
sue, snd  several  special  pleas,  in  which  he 
claimed  a  right  to  estovers  from  a  common  : 
Held,  that  under  the  general  issue,  he  might 
give  evidence  of  an  exclusive  right  of  pos- 
session :  Held,  also,  that  persons  who  had  a 
right  of  common  were  competent  witnesses 
for  the  defendant  to  prove  that  he  was  en- 
titled to  the  exclusive  possession  of  the  land 
from  which  the  furte  was  taken  by  the  plain- 
tiff.   Pearec  v.  L&dge.  626 

33.  Where  scientific  men  sre  called  as  wit- 
nesees,  they  are  not  entitled  to  give  their 
opinions  as  to  the  merits  of  the  case,  but 
only  as  to  the  facts  proved  at  the  trial. 
Jamuam  v.  Drmkald,  636 

EXECUTOR. 
^ee  EvfDiHcx,  23. 

I.  In  assumpsit  against  ssTeral  defendants,  as 
executors,  with  plea  of  ne  ungues  executors, 
the  plaintiff  may  have  a  verdict  against  the 
real  executor  on  the  counts  laying  the  pro- 
mises by  the  testator,  and  the  other  defend- 
ante  must  be  discharged.  GriMtka  v.  Frank' 
lin  and  Fitttall,  Executor  and  JBncHlri*  of 
Fiettall.  490 

f.  On  a  plea  by  several  executors  that  they 
have  fully  administered,  if  some  are  ahown 
to  have  aaaeta  in  their  hands,  and  the  othera 
not,  the  latter  are  entitled  to  a  verdict.  Far^ 
Bofig  V.  Haneodt  and  Otkergf  Executorg  and 
Executrix.  538 

FINE. 

Wliere  premises  were  described  in  a  fine  to 
be  in  the  parish  of  A.,  whereas,  they  were 
in  fsct  in  the  parish  of  B.,  being  in  a  certain 
atreet,  part  of  which  waa  in  A.,  and  part  in 
B. ;  and  the  deed  to  lead  the  uses  stated  the 
premises  to  be  in  that  street,  in  the  parish  of 
A.  The  Court,  on  an  affidavit  of  tne  facta, 
allowed  tne  fine  to  be  amended,  by  altering 
tne  name  of  the  parish  from  A.  to  B.  Hawker, 
deforciant,  615 


FREIGHT. 

1.  On  a  bill  of  lading  of  sooda"  shipped  by  A 

B.  to  be  delivered  to  C.  D.  or  hisasaigna,  he 
or  thev  paying  freight ;"  if  the  goods  are  de- 
livered without  receiving  freight,  the  shipper 
is  not  liable  for  the  freight,  there  being  no 
charter-party. 

In  such  a  case,  where  the  ahipper  after- 
wards promised,  by  writing,  to  pay  froght. 
Held,  that  it  waa  a  question  for  the  jury, 
whether  on  the  accooot  between  A.  B.  and 

C.  D.,  A.  B.  was,  as  betvi^een  them*  lo  pay 
the  fieiffht ;  and  that,  if  he  had  oonaented  to 
do  ao,  ne  waa  liable  on  the  aubseqaent  pro- 
mise.   Drew  and  Another  v.  Bird.  492 

2.  An  endorsee  of  a  Spanish  bill  of  lading  to 
whom  the  goods  have  been  delivered  under 
it,  is  liable  in  assumpsit  for  the  freight, 
although  the  bill  of  lading  ia  far  delivery  to 
the  consignees,  vrithout  saying  "or  their  as- 
aigns,"  such  bills  of  lading  appeariiu  by 
evidence  to  be  usually  pasaed  bv  endorse- 
ment.    BenUria  v.   Budiag  ami 
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1.  A  peraon  indemnified  cannot  charge  the 
person  indemnifying  vrith  the  eoets  of  de- 
fending an  action  tor  a  debt  clearly  due, 
unleas  suthorized  by  him  to  defend.  Quae 
whether  an  atlornev  may  lawfully  guaranty 
the  petitioning  creditor  against  the  expense 
of  working  the  oommiseion  of  benkmptcy  oa 
condition  of  being  employed  as  attM'ney  in  it 
Gillet  V.  Bippon,  Gent,  One,  Ac.  551 

2.  In  an  action  on  a  suarantee  tor  the  price  of 
gold  to  be  aupplied  to  a  working  goldamitb 
in  the  course  of  hia  business,  where  the  gold- 
smith had  been  in  the  habit  of  endorsing  biili 
of  exchance  to  the  plaintiff,  and  obtaimng 
fit)m  him  their  amount,  partly  in  gold  at  the 
ttsusl  credit  price,  and  partly  in  money  de- 
ducting the  usual  discount :  Held  that  it  was 
a  question  for  the  jury,  whether  these  transac- 
tions were  in  substsnce  a  sale  of  the  goM, 
or  whether  that  was  only  colourable  and  the 
real  transsction  a  mere  aiaoount  of  the  bills. 
£miis  v.  Wkyle,  565 

3.  A  guarantee  waa  given  by  the  defendant,  in 
consideration  of  toe  plaintifis'  giving  A.  a 
cturent  credit,  to  make  jgood,  upon  the  event 
of  his  feilure,  any  deficiency,  not  exceeding 
a  certain  sum.  A  abort  time  after  the  gua- 
rantee waa  given,  a  bill,  which  had  been  pre- 
viously given  by  A.  to  the  plainiifls,  was 
diahonoured,  anti  the  piainlifia  permitted  him 
to  renew  it  without  giving  any  notice  of  the 
transaction  to  the  defendant :— Held,  that  this 
waa  not  such  a  failure  of  the  principal  as  to 
entitle  the  surety  to  a  notice  of  the  renewal 
of  the  biU.  Carr  and  another  v.  Bramm.    638 

HANDWRITING, 
iSes  EviDXRd,  3. 

HUNDRED. 

Where  the  owner  of  property  destroyed  by 
malicious  fire  gives  in  his  examination  on 
oath  under  the  statute  9  G.  1,  c  22,  it  is  net 
necessary,  in  order  to  enable  the  ovroer  to 
recover  against  the  hundred,  that  any  other 
person  should  do  so. 

The  provision  that  the  aervants  having  the 
care  of  the  premises  shall  do  ao,  only  applies 
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to  cases  where  the  owner  is  sway,  and  has 
no  personal  superintendence  of  the  premises  ; 
not  to  cases  where  he  merely  happens  to  be 
absent  at  the  instant  when  the  fire  happens. 
Rolft  y.  The  InkabitatUM  of  the  Hundred  of 
Bltkonu,  503 

ILLEGAL  CONTRACT. 
iSet  GuARAtfTSK,  1. — Plsapih^^  7. 

INDICTMENT. 

Where  under  a  ststutable  offence  time  i«  ma- 
tarial,  the  time  ststed  in  the  indictment  in 
arrest  of  judgment  must  be  taken  to  be  the 
true  time,  without  a  substantive  ayerment. 
Thus  where  a  statute  made  it  jMoai  to  ex- 
hibit lights  to  persons  at  sea,  withm  a  particu- 
lar half'  of  the  year,  an  allegation  that  the 
party  exhibited  lishta  on  a  particular  day  in 
•  pariicttlar  month  within  that  half  year  is 
aaracient.    R,  y.  Bnwn  and  Othtn.       ft31 

INSOLVENT  DEBTOR. 

1.  In  an  action  against  the  acceptor  of  a  bill  of 
exchange,  who  pleaded  his  discharge  under 
the  Inaolyent  Debtor's  Act,  the  debndant 
haying  misdoscribed  the  holder  in  bis  sche- 
dule, and  there  being  some  evidence  tending 
to  show  that  be  know  the  holder  at  the  time : 
Held,  that  the  true  Question  for  the  jury  was, 
whether  he  did  so  snow  the  holder  ?  Levji 
y.  D0IML  a08 

8.  The  general  assignment  of  the  personal 
estate  of  an  insolvent  by  the  provisional  as- 
signee of  the  Insolvent  Debtors*  Court  to  the 
after  appointed  assignees,  doea  not  veat  in 
the  latter  a  term  of  yeora,  unless  they  do 
some  unequivocal  act  to  manifest  their  ac- 
ceptance ;  a  mere  attempt  to  make  it  availa- 
ble to  the  estate  is  not  such  an  exercise  of 
ownership  as  to  crests  an  implication  of  as- 
sent.   Luidsay  v.  Lambert*  641 

INSURANCE. 

1.  A  blockading  squadron  may  lawfully  lie  at 
any  distance  convenient  for  shutting  up  the 
port  blockaded,  provided  it  does  not  obstruct 
any  other ;  and  a  ship  will  be  considered  aa 
guilty  of  a  wilful  breachof  the  blockade  which 
actually  comes  within  reach  of  capture  by 
the  squadron,  if  the  cirouroscanceawere  such, 
that  a  prudent  man  would  have  inquired 
whether  that  were  the  blockading  squadron, 
although  the  captain  were  actually  ignorant 
of  its  being  so,  not  having  inquired.  Nay' 
lor  and  Othere  v.  Ttyhr.  fi09 

8.  A  warranty  to  sail  on  or  before  a  particular 
day,  is  not  fulfilled,  if  the  ship  does  iM>t  com- 
pletely unmoor  on  that  day,  though  ahe  then 
has  her  cargo  and  passengers  on  bosrd,  and 
is  quite  ready  to  ssil,  and  is  only  prevented 
doing  so  by  stress  of  weather.  NeiUan  and 
Othere  v.  Salvador,  629 

3.  It  is  no  defence  to  an  action  on  a  policy  of 
insurance,  that  a  misrepresentation  was  made 
of  the  cargo  with  which  the  ship  was  to  sail 
on  a  future  day,  although,  in  fact,  that  repre- 
sentstion  induced  the  defendant  to  aign  the 
policy,  unless  the  misrepresentation  was 
fraudulently  made.  Plinn,  Aeeignee  of 
KruMt  an  infolvent  VdAor^  v.  Tofrtn.      546 

4.  Proviso  in  a  charter-party,  that  if  the  ship  do 
not  arrive  at  her  port  of  loading  on  or  before, 
&c.,  nnle*t  prevented  hy  ttreet  of  weather  or 
olker  unavoidqiU  imp^ime^i,  the  fi-eighter 


should  not  be  ohli^  to  ship  a  cargo :  Held, 
that  if  ordinary  diligence  were  used  in  the 
voysge  to  reach  the  port  of  loading,  the 
owners  are  within  the  exception  of  the  pro- 
viso, though  the  ship  is  delayed  till  after  the 
stipulated  time  by  causes  which  extraordinary 
exertion  might  have  counteracted.  Granger 
v.  Dent.  K67 

INTEREST. 

Interest  cannot  be  recovered  on  a  judgment 
if  the  plaintiff*  might,  by  proper  diligence, 
have  procured  payment.    Bann  y.  Dalaol, 

514 

JOINT  STOCK  COMPANY. 

The  atatute,  establiahing  a  particular  companjr, 
provided  that  *'  the  whole  of  the  aaid  aum  of 
100,000/.  ahall  be  subscribed  before  any  of 
the  powers  and  provisions  given  by  the  Act 
riisll  be  put  in  force."  The  coropan);  made 
a  call  on  the  aharea  before  the  subscriptions 
were  complete,  and  commenced  an  action 
for  the  call  after  they  were  so :  Held,  that 
such  action  was  not  maintainable  ;  the  com- 
pletion of  the  aubscription  list  lieing  neces- 
sary to  enable  the  company  to  nuike  the  call, 
as  well  as  to  bring  the  action.  The  Com" 
pany  of  Proprietore  of  the  Noneiek  and 
Lowestoft  Navigation  y.  Tkeobaid,  491 

JUSTICES. 

The  2  Geo.  3,  c.  28,  which  giyea  additional 
protection  to  justices  in  cases  of  actions 
Brought  against  them  for  anything  done  in 
purtuanee  of  tkat  act,  but  which  does  not 
require  notice  of  action,  does  not  deprive 
them  of  their  right  to  the  notice  required  by 
the  24  Geo.  3,  c.  44,  which  requires  notice  in 
caaea  of  actions  brought  against  justices  for 
anything  done  in  exeeutum  ^  their  qfiee. 
Therefore,  where  in  an  action  against  a  ma- 
l^istrate,  under  the  3  Geo.  3,  c.  ^,  the  plain- 

'  tifir  proved  service  of  a  notice  not  perfectly 
coniormable  with  the  requisites  of  the  24 
Geo.  2,  c.  44,  and  waa  thereupon  nonsuited : 
— Held,  that  the  nonauit  was  right.  Sogerg 
y.  Brodeript  Beq.  583 

{.ANDLORD  AND  TENANT. 
See  Disrmsss,  2,  3. 

1.  Service  of  a  notice  to  quit  on  a  servant  at 
the  tenant'a  dwelling-house  is  sufficient,  al- 
though the  tenant  be  not  informed  of  it  till 
withm  half  a  year  of  its  expiration.  Doe  dem. 
Neville  V.  Dunbar.  459 

2.  A.  being  in  possession  under  a  lease  for  yeara, 
underlet  the  premises  from  year  to  year  to  the 
defendanta,  who  knew  the  extent  of  A.'a  in- 
terest. The  plain  tiflfafter wards  took  a  leaae  of 
the  same  premises,  expectant  on  the  deter- 
termination  of  A.*8  term,  and  the  defendant, 
after  the  determination  of  A. 'a  term  continued 
in  possession  for  a  quarter  of  a  year,  when 
the^  paid  the  rent  for  that  period,  and  claimed 
to  give  up  the  premises :  Held,  in  an  actioii  for 
use  and  occupation  for  a  aubsequent  period, 
that  there  was  no  evidence  of  a  tenancy  con- 
tinuing beyond  that  quarter  of  a  year.  Freo- 
man  v.  Jury  and  Another,  463 

LIBEL. 
See  EviDSHCi,  15. 

1.  In  an  action  for  a  libel,  purporting  lo  be  a 
report  of  a  coroner^s  inquest,  evidence  of  ihm 
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oorrectnem  of  the  report  is  admissible  tinder 
the  general  issue,  in  mitigation  of  damages; 
but  no  evidence  of  the  truth  or  falsehood  of 
the  facts  stated  at  the  inquest  is  admissible 
on  either  side.    Ea9t  ▼.  Chapman.  468 

2.  A  fsir  criticism  on  the  works  of  a  professional 
artist,  in  the  course  of  his  professional  em- 
ployment, is  not  actionable,  however  mis- 
taken it  ma>[  be :  if  it  is  unfair  and  intempe- 
rate, and  written  for  the  purpose  of  injurmg 
the  psrty  criticised,  it  is  actionable.  Soane 
V.  Knight.  477 

3.  It  is  not  libellous  fsirly  and  honestly  to  cri- 
ticise a  painting  publicly  exhibited,  however 
strong  the  terms  of  censure  used  may  be. 
Thomp9on  v.  Shatkell.  503 

4.  In  an  indictment  for  libel,  the  proprietor  of 
a  newspsper  is  primft  facie  answersble  for 
what  appears  in  it;  but  the  presumption 
arising  from  proprietorship  may  be  rebutted 
and  an  exemption  established.  Mex  v.  Gutch^ 
FUher,  and  Alexander.  553 

5.  In  an  action  on  a  libel  for  publishing  a  hand- 
bill offering  a  reward  for  the  recovery  of 
certain  bills  of  exchanfi[e,  and  stating  that  A. 
6.  is  suspected  of  having  embeuled  them, 
it  is  a  good  defence  on  the  general  issue,  that 
the  handbill  was  published  solely  with  a 
view  to  the  protection  of  persons  liable  on 
the  bills,  or  to  the  conviction  of  the  offender. 

Evidence  is  admissible  in  such  a  case,  that 
the  party  publishing  the  hand-bill  followed  it 
up  by  preferring  a  charge  of  the  same  nature 
against  A.  B.,  before  a  msfistrste.  Finden 
T.  Westlake,  Gent.,  One,  ^.  563 

LIEN. 
See  Statute  of  Limitations. 

1.  If  A.,  holdiiig  B.'s  goods  with  a  lien  on 
them  aeainst  B.,  transfer  them  to  C,  C.  can- 
not hold  them  against  B.  to  the  extent  of 
A.'s  lien  under  the  fifth  section  of  the  6  G. 
4,  c.  94,  unless  the  transfer  be  expressly 
made  as  a  pledge.  Thompton  and  Another 
V.  farmer.  469 

2.  A  mare  having  been  placed  with  a  livery 
stable  keeper,  who  advanced  money  to  the 
owner;  it  was  agreed  that  she  should  re- 
main as  a  security  for  the  re-payment  of  the 
sum  advanced,  and  for  the  expenses  of  her 
keep :  Held,  that  the  stable-keeper  had  a  lien 
on  the  mare.  Donatty  v.  Crowlher  and  Kelly, 
Sheriff't  of  Londofi.  612 

3.  An  agreement  b^  a  broker  that  he  will  sell 
goods  for  his  principal,  and  pay  over  the 
whole  proceeds,  without  setting  off  a  debt 
then  due  to  him  from  his  principal,  is  not 
binding  upon  the  broker,  so  ss  to  deprive 
him  of  his  legal  right  of  lien  or  set-ofT. 
M*GUlivrayand  Othert,  Aenignee*  of  Inglie 
and  Another,  Bankrupts,  v.  Simeon.         584 

LORDS'  ACT. 

A  note  lor  the  payment  of  the  weekly  six- 
pences under  the  Lords'  Act,  signed  by  the 
plaintiff's  attorney  only,  is  insufBcient. 
£agle  v.  Brown,  a  prisoner,  639 

MALICIOUS  ARREST. 

1 .  The  ptaintifT  was  srrested  by  the  endorsee 
of  a  bill  of  exchange,  purporting  to  be  drawn 
en  him,  and  acceptea  by  him.  In  fact,  the 
acceptance  was  not  his.  This  is  not  sufficient 
to  support  an  action  for  a  malicious  arrest, 
the  defendants  having  acted  under  a  mistake, 


without  malice.    Speneer  r,  Jacob  and  Ano' 
ther.  501 

2.  An  action  for  a  malicious  arreat  cannot  be 
maintained  where  the  former  cause  was  ter- 
minated hj  a  atet  processus  bv  the  consent 
of  the  parties.   Wilkinson  v.  Howell,        573 

MANDAMUS. 

1.  ilfafu2aiiitw  refused  to  the  Trustees  of  tht 
Rugby  Charity  to  compel  the  pavment  of 
increased  alms  to  claimants  on  the  funds, 
slthough  the  applicants  were  at  an  advanced 
age,  and  would  probably  be  dead  before  re- 
lief could  be  had  in  Chancery.  Ex  parte  ike 
Trustees  of  the  Rugby  Charity.  589 

2.  Mandawuts  lies  to  a  minister  to  restore  % 
parish -clerk  removed  by  him  without  just 
cause.  And  the  Court  will  not  judge  of  the 
justice  of  the  csuse  of  removal  upon  the  ea 
parte  statement  of  the  minister ;  he  must 
state  it  in  his  return  to  the  mandamus,  and 
give  the  clerk  an  opportunity  of  answering  it. 
The  King  v.  The  Rev.  Samuel  Davits,  Clerk. 

589 

MISNOMER. 

1.  The  defendant's  name  was  Tidmarsh ;  he 
was  arrested  as  Tinmarsh : — The  Court  re- 
fused to  set  aside  the  writ,  but  left  him  to 
plead.  Haman  v.  Tidmarsh,  sued  as  Tin- 
wuirsh.  606 

2.  if  the  defendant's  surname  be  miastated  in 
a  writ,  the  Court  will  not  set  aaide  the  pro* 
cess  on  motion,  but  will  leave  the  defenaant 
to  his  plea  in  abatement.  Sunuier  v.  Batson^ 
sued  by  the  name  of  Bailey.  603 

MONEY  HAD  AND  RECEIVED. 

Articles  of  agreement  provide,  that  a  seaman 
shall  receive  for  his  wages  a  proportion  of 
the  net  proceeds  of  the  cargo,  after  the  same 
are  actually  received  by  the  owner,  subject 
to  certain  stipulations  as  to  the  seaman's  con- 
duct :  Semble,  that  his  share  may  be  reco- 
vered in  an  action  for  money  had  and  re- 
ceived ;  the  owner  having  received  the 
money,  and  the  seaman  having  fulfilled  the 
stipulations  on  his  psrt.    Hayward  v.  Kavu 

530 
MORTGAGE. 

Where  by  a  roortgaffe-deed,  the  principal 
sum  waa  advances  by  the  mortgagee  to  the 
mortgagor,  for  three  yeara  from  the  date  of 
the  deed,  the  interest  to  be  payable  quar- 
terly, and  the  deed  contained  a  proviso  that, 
if  default  should  be  made  in  payment  of  in- 
terest on  sny  of  the  days  appointed  for  the 
same,  the  mortgagee  might  sell  the  premises 
assigned :— the  mortgagor  having  made  de- 
fault in  the  payment  of  one  quarter's  inte- 
rest, the  mortsagee  brought  ejectment,  the 
Court  refused  to  stsy  the  proceedings  on 

Eaymentof  the  arrears  of  interest,  and  costs, 
y  the  mortgagor,  aa  the  case  did  not  fall 
within  the  provisions  of  the  statute  7  Geo.  2, 
c.  20,  as  the  principal  sum  became  payable 
on  default  of  payment  of  the  interest.  Good' 
title  on  the  demise  of  Harriet  Green  ▼.  iVe- 
tUle,  616 

NOTICE  OF  ACTION. 

See  Justicks,  1.    Plsadiico,  4. 

NOTICE  TO  PRODUCE  PAPERS 
iSee  EviDBNCB,  It 
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NUISANCE. 

1.  A  mtn  carrying  on  a  nozioua  bmineas  in  a 
place  where  it  naa  been  long  eatabliahed,  ia 
indictable  Ibr  a  naiaance,  if  the  misdkief  ia 
increaaed  by  the  manner  or  extent  in  which 
he  carriea  it  on ;  not  other  wiae,  although  the 
tmtwest  haa  increaaed  in  amount.  Eex  v. 
Wattt  and  Another.  521 

S.  A.,  the  owner  of  two  adjoining  houaea, 
gjanta  a  leaae  of  one  of  them  to  B.  He 
afterwarda  leaaea  the  other  to  C,  there  then 
eziating  in  it  certain  windowa.  After  thia  6. 
accepta  a  new  leaae  of  hia  houae  from  A. : 
Hela,  that  B.  cannot  alter  hta  tenement  ao  aa 
to  obatruct  windowa  eziating  in  C.'a  houae 
•t  the  time  of  C.'a  leaae  from  A.,  though  the 
windowa  are  not  twenty  yeara  old  at  the  time 
of  the  alteration.    Coutt§  v.  Gorkam,       548 

ORDER  OF  REMOVAL. 

Where  an  order  of  removal  waa  made  by  two 
jnatioea,  one  of  whom  appeared  by  the  order 
to  be  one  of  the  churchwardena  making  the 
complaint :— Held  ill.  The  King  ▼.  The  In- 
hahUante  of  Greai  TarmotUh.  598 

PAROL  EVIDENCE. 
See  Eyidbnck,  16,  26,  29. 

PARTICULARS  OF  DEMAND. 
See  Practxcb,  2. 

PARTNER. 

1.  When  a  partner  in  trade  liable  for  a  aole 
debt  contracted  before  hia  partnerahip,  and 
alao  liable  for  partnerahip  debta,  paya  money 
to  the  creditor  on  account,  the  creditor  can- 
not apply  auch  payment  to  the  first  debt,  if 
the  money  naid  waa  in  fact  the  money  of 
the  partneranip.  Thotnpeon  and  Another  v. 
Brown  and  Wetton.  466 

2.  If  a  peraon  coUudea  with  one  partner  in  a 
firm  to  injure  the  other  partners,  thoae  others 
can  maintain  a  joint  action  againat  the  peraon 
■o  colluding.  Longman  ar^  Others  t.  Fole 
etnd  Othere,  513 

3.  A  depoait  of  private  deeds  by  one  partner 
made  under  a  written  agreement  to  aecure 
paymenta  made  for  him,  will  cover  pavmenta 
made  on  behalf  of  the  firm,  if  there  be  evi- 
dence that  the  deposit  waa  really  made  in 
reapect  of  the  partnerahip  debta.  Edward 
Chuck,  Benjamin  Woodt  and  William  Dea- 
con, Aetignees,   <{<.,  of  J,  C.  Starkey,  v. 

.    Thomae  J^een.  517 

i.  Peraons  trading  abroad  in  auch  mode  aa  to 
eonatiiute  a  partnerahip  here,  may  sue  here 
aa  partnera  for  conaignmenta  aent  to  thia 
country,  though  they  cannot  sue  at  the  place 
of  tradmg  by  reaaon  of  the  particular  law  of 
that  country.    Shaw  v.  Harvey,  578 

5«  Where  a  partner  borrowed  money  on  hie 
own  private  account,  and  aubaequently  ap- 
plied part  of  it  to  partnerahip  purpoaea : — 
Held,  that  the  lender  could  not  sue  the  part- 
nerahip for  the  money  ao  borrowed.  Lioifd 
and  Co.  V.  Freehjidd  and  Another.  564 

PARTY-WALL. 

An  account  of  the  ezpenaes  of  rebuilding 
a  party-wall,  delivered  in  purauance  of  the 
atatute  14  G^eo.  3,  c.  78,  a.  41,  containing  a 
correct  atatement  of  the  quantity  of  brick- 
work done  and  materials  allowed  for,  ia  a  i 
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■nfficient  aeoonnt,  aa  required  by  that  sec- 
tion, although  it  alao  oontaina  a  atatement 
of  the  pricea  paid  for  the  brick -work  and 
allowed  for  the  materiala,  which  exceed  the 
pricea  fixed  by  the  atatute ;  and  a  demand 
for  payment,  referring  to  that  account,  ia 
aufficient. 

The  defence  relied  on,  being  that  the  par- 
tv-wail  waa  not  built  half  on  each  side  of 
the  boundary,  aa  required  by  a.  14  of  the  act: 
Held,  that  the  question  for  the  jury  waa, 
whether  it  were  fairly  built  ao,  without  re- 
garding anv  minute  inaccuracy  of  measure- 
ment, or  by  unfairly  and  intentionally  en- 
croaching on  the  defendant' a  premiaeaf 
Reading  v.  Barnard.  475 

PATENT. 

A  apecification  of  a  patent  ia  to  be  underatood 
according  to  the  acceptation  of  practical  men 
ft  the  time  of  ita  enrolment.  Therefore, 
when  a  specification  atated  that  the  apparatua 
mentioned  would  extract  gaa  **  from  any 
aubatance  from  which  jp^aa  capable  of  being 
employed  for  illumination,  can  be  extracted 
by  neat,*'  and  the  apparatua  waa  not  suited 
to  extract  gas  itom  ou,  it  was  held  that  thia 
did  not  avoid  the  patent,  oil  not  then  being 
considered  fit  for  the  manufacture  of  gaa  for 
lightini^  towna,  though  it  was  then  known  as 
a  chemical  fact  that  saa  might  be  producea 
from  oil  by  heat,  and  thia  property  naa  been 
sinca  applied  to  purpoaea  ot  illumination. 
Croeletf  v.  Beverley.  523 

PAYMENT. 

Payment  to  a  peraon  found  in  a  merchant's 
counting- houae,  and  appearing-  to  be  in- 
truated  with  the  conduct  of  the  business 
there,  is  good  payment  to  the  merchant, 
though  it  tuma  out  that  the  person  was 
never  employed  by  him.    Barret  v.  Deere. 

507 

PAYMENTS,  APPLICATION  OF. 

See  Pabtitbb,  1. 

C.  draws  a  check  on  hia  banker,  payable  to  A. 
and  B.,  assignees  of  C,  or  bearer,  and  writes 
the  name  of  their  banker  across  it.  B.,  who 
haa  another  private  account  with  the  banker, 
pays  the  check  into  thst  account :  Held,  that 
the  bankera  are  juatified  in  applying  it  to 
that  account ;  the  drawer'a  writing  the  name 
of  the  bankera  of  the  payeea  of  the  check 
across  it  not  being,  according  to  the  custom 
of  trade,  information  to  the  bankera  that  tht 
money  is  that  of  the  payeea. 

Semble,  the  custom  of  writing  the  name 
of  a  banker  acroaa  a  check,  ia  only  for  the 

Curpoae  of  securing  that  the  payment  ahall 
e  made  to  aome  banker,  not  to  the  banker 
originally  named,  for  the  holder  may  aubati- 
tute  another  for  him ;  and  this  even  when 
the  name  of  the  particular  banker  is  ongi- 
nally  written,  not  by  himself,  but  by  tne 
drawer.    Stewart  v.  Lee.  493 

PERJURY. 

1.  A  party  filing  a  bill  for  an  injunction,  and 
making  an  affidavit  of  mattera  material  to  it, 
is  indictable  for  perjuror  committed  in  that 
affidavit,  though  no  motion  ia  ever  made  fo( 
an  injunction.    Sex  v.  White.  519 

2.  In  an  indictment  for  perjury,  the  auppoaed 
peijury  aroae  upon  evidence  given  in  reply 


brnm. 


to  th*  tealiiiKnijr  of  4MW  of  the  ileini^U  on 
Uie  former  trifei,  who  wm  aoquitttd,  and  exa- 
mined  m  e  witneai.  The  iodictment  did 
not  atate  hia  aoqaitial,  nor  did  the  miaute  of 
the  verdict  produced  abow  it :  Held,  thai  ihia 
waa  immaterial,  parol  evidence  beinc  given 
to  ahow  that  he  waa  in  fact  examinea.  Mex 
V.  Brwom,  493 

PILOT  ACT. 

The  maaler  of  a  veaael  havinc  on  board  a 
lioenaed  pilot  appointed  by  the  Trinity- Honae 
of  Newcaatle-upon-Tyne,  mider  the  Local 
Act,  41  G.  3,  c.  86,  a.  6,  ia  not  entitled  to 
the  protection  of  the  &ikh  aection  of  the 
Oeneral  Pilot  Act,  6  6.  4,  e.  125.  John 
IhddM  and  OtktfM  v.  Biekard  EmbUUm.  564 


PLEADING. 
See  EzxciTTOR,  I.    Siajuk. 

1.  fn  an  action,  which  had  been  act  down  for 
trial  in  the  term  aa  undefended,  and  poat- 
poned  on  the  condition  of  having  judgment 
of  the  term,  a  plea  pnia  darrein  continuance 
of  the  defendant'a  bankruptcy  and  certificate 
vthe  certificate  having  been  obtained  aince 
Jie  term)  ia  admiaaibM.  fVkitwtor§  v.  Ban^ 
eek,  466 

t.  The  defendanta  received  money  to  the  uae 
of  A.  and  B.,  aaaigneeaof  a  bankrupt.  B. 
waa  afterwarda  removed,  and  A.  became  the 
aole  aaaignee,  the  money  atill  remaining  in 
the  banda  of  the  defendanta.  He  may  well 
declare  aa  for  money  had  and  received  to  hia 
own  uae  aa  aaaignee,  without  mentioning  B. 
At  all.  StewaH,  Aeeigmee  ^  Fawne,  v.  Lee 
9nd  Oikerg,  4d3 

5.  A  declaration  conaiated  of  one  vecial  apd 
eeyeral  general  oounta.  To  the  apecial 
oounta  there  were  aeveral  apeciel  pleap :  to 
the  general  oounta  the  generiJ  iaaiie.  The 
plaintiflT  entered  a  nolle  proaequi  on  the  spe- 
cial count,  and  joined  iasue  on  the  othera : 
Held,  that  he  waa  entitled  to  recover  on  the 
general  counta,  though  the  fnattera  proved 
might  have  been  fiven  in  evidence  on  the 
apecial  count  and  ttie  pleaa  to  it.  IHyward 
V.  Kam.  530 

4.  In  an  action  againat  ezeiae  ofllcera  for  a 
aeixure,  the  notice  of  action  muat  be  proved 
in  the  first  inatance  before  any  other  evi- 
dence ia  given.  The  platntifft  slept  at  dif- 
ferent houses,  away  from  their  placeaof  buai- 
neaa,  but  a  servant  alept  on  the  premiaes  of 
the  latter.  Semb.  that  the  place  of  buainess 
may  properly  be  deacribed  in  the  declaration 
aa  a  dwelling-house  of  the  plainttfft.  Quave, 
whether  the  notice  of  action  properly  de- 
acribes  the  plaintiflfs  aa  of  the  place  of  busi- 
ness, the  statute  requiring  it  to  state  their 
K'  ice  of  abode.  JeHmean  and  Another  v. 
rd  and  Otkerg,  562 

ft.  In  debt  on  a  bail-bond,  the  declaration  need 
not  contain  avermenta  that  there  «vaa  an  alR- 
da\ii  of  debt,  or  that  the  aum  sworn  to  was 
endorsed  on  the  writ.    XVmiigfoit  v.  Briek- 

^  *•"•     .  611 

6.  The  Court  refused  to  set  aaide  a  declaration, 
on  the  cround  of  a  variance  between  the  writ 
Md  declaration— the  defendfwt  being  called 
Mn  in  the  former,  and  Jamee  in  the  latter. 
Gamer  v.  Wheeler,  612 

7.  In  aaaumpsit  for  the  breach  of  an  agree- 
ment, a  clauae  contained  therein,  although 
illegal,  aa  being  in  reatraint  of  trade,  if  it 


form  no  part  of  the  eopjideration,  need  not 
be  aet  out  in  the  declaration.  Jf  Jllc9  ▼. 
OkurdkiU,  S:4 

8.  The  Court  will  not  allow  incooei^K^tt  pieaa 
to  be  pleaded  together,  unleaa  at  the  time 
of  the  application  for  leave  to  plead  aeTeral 
mattera,  an  affidavit  be  made,  that  such 
pleaa  are  neceaaary  for  the  justice  of  the  cfoe. 
Sliaw  V.  BueeelL  619 

9.  In  a  declaration  of  aeewmpeii  bv  ezecvtora, 
in  a  count  for  money  paid  to  and  for  the  uae 
of  the  defendant  by  their  testator,  B.  B.,  it 
vaa  alleged,  that  "the  defendanta  being 
indebted,  be  the  said  B.  B.  promised  to  poy 
the  said  B.  B. :"— Held,  that  the  worda  **  the 
aaid  B.  B."  before  «*promiaed,"  might  be 
oonaidered  aa  aurpluaage.  Buxtem  and  Oth- 
era ^  BxeaUore  of  Bmxton,  v.  Naneoiae,    630 

10.  To  a  declareuon  on  a  life  policy,  the  Court 
would  not  allow  the  defendant  to  plead — 
firet,  the  general  iaaue ;  aeoondlv,  a  frandn- 
lent  misrepreaentaiion,  aa  to  tne  atata  ai 
health  of  toe  party  whose  life  waa  ioanred ; 
and  lastly,  that  the  ff^icy  iea«  not  mmdar  eemL 
Wad  T.  Fpfter,  631 

11.  The  plaintiff  declared  in  aaanmpait  aa  aa- 
aignee of  a  bankrupt,  for  gooda  aold  ana  de* 
livered  to  the  defondant  by  the  bankrupt, 
before  hia  bankruptcy: — Held,  that  a  plea, 
alleginff  that  on  an  account  atated  between 
the  deiendant  and  the  bankrupt  before  hk 
bankruptcy,  the  former  gave  bis  bill  of  ex- 
change to  the  lauer,  and  w«a  atill  liable  lo 
him  thereon,  was  bsd  upon  general  demur- 
rer. Beit,  jUeigiue  qf  Weisford,  a  Bamk'^ 
mf ,  y.  Wateen,  63^ 

12.  In  an  action  of  covenant  on  a  charter-patty, 
the  defendant  pleaded  several  special  pleaa, 
to  aome  of  which  the  plaintiff  demurred,  and, 
after  argument,  obtained  judgment : — Held, 
that  the  defendant  could  not  afterwarda  file 
additional  pleas,  although  it  waa  sworn  that 
iacts  had  come  to  his  knowledge,  material 
for  defence,  since  the  argument  on  demurrer, 
and  with  which  fact^pe  was  theii  an|e- 
quainte^.    Jdpnningi  y.  Xeno*.  635 

POOR  RATE. 

1.  A  lighthouae  erected  on  the  riiore  for  con- 
.   yeying  light  to  ships  at  sea,  is  not  rateable 

in  respect  of  the  value  of  the  tolls  paid  b^ 
the  ahip-ownere  for  the  benefit  so  commnm- 
cated ;  but  aimply  as  a  building.  7%e  King 
V.  Waiiam  Fewke,  Eta.  5^ 

2.  Trustees  are  not  rateanle  to  the  poor  in  re- 

Sect  of  the  tolls  of  a  navigation  received  by 
em,  the  aurplus  of  which  ia  by  statnte 
made  applicable  to  the  repair  of  public 
bridge^  and  highwaya.  Tht  King  t.  Tht 
Trueteee  qf  the  Biver  Weaver.  600 

PRACTICE. 

^ee  Attobnst,  3.  Bill9  of  Excbanoi,  11. 
Diaracss,  3.  £jscTMEitT,  2.  PLEAoixa,  1. 
TftEsriss,  5. 

1.  Where  the  covnael  for  the  defendant  opem 
focta  to  the  jury,  and  calla  no  witneaa  to 

5 rove  them,  it  is  in  the  discretion  of  the 
udge  to  allow  the  plaintiff's  counsel  lo 
reply.     Crerar  v.  Sode.  478 

2.  It  a  defendant  prove  payment  to  a  plaintiff, 
by  anowing  the  oariiculars  of  demand,  deli- 
vered under  a  Judge'a  order,  in  which  the 
plaintiff  hAi  credited  the  defendant,  this  is 


iNBsac. 


die  •vidtnee  of  the  defendant,  and  entitles 
the  plaintiff  to  reply.    Rymtr  v.  Cook.    479 

3.  The  counsel  for  the  plaintiff  has  a  right  on 
the  cause  being  called  on  to  have  a  witness 
called  on  bis  subpcsna  without  sweariog  the 
jury.     Hofper  v.  Swuik.  466 

4.  In  an  action  to  recover  (he  depoeit  on  the 
purchase  of  an  estate  on  the  ground  of  a  de- 
lect in  the  vendor's  title,  spectned  on  rescind- 
ing the  contract,  no  objection  can  be  insisted 
on  at  the  trial  which  was  not  stated  as  a 
reason  for  refusing  to  complete  the  contract, 
if  it  be  of  such  a  nature  that  it  might,  if  then 
stated,  have  been  removed.  Todd  v.  Hog- 
gart,  ASS 

5.  In  ejectment,  where  each  party  claimed  as 
heir  at  law,  and  the  real  question  was  as 
to  the  legitimacy  of  the  defendant,  who  waa 
clearly  heir  if  legitimate ;  he  proposed  to 
admit  that  unless  he  were  legitimate,  the  les- 
sor of  the  plaintiff  was  the  heir  at  law :  Held 
that  this  admission  did  not  give  him  the  right 
of  beginning.    Doe  v.  Bray.  497 

6.  I'he  bail  to  the  sheriff  cannot  put  in  bail  to 
the  action  before  the  return  of  the  process, 
without  the  consent  of  the  defendant.  Bin 
V.  Robert*.  901 

7.  The  judge  at  Nisi  Prius  cannot  certify  under 
the  statute  5  6. 4,  c,  106,  %  21  ( Welch  Judica- 
ture Act),  unless  the  plaintiff  prove  that  the 
defendant  was  in  Wales  at  the  time  of  the 
service  of  process.    Jonei  v.  Kenriek.     501 

8.  Where  a  party  tendered  evidence  prima 
facie  admissible :  Held,  that  the  other  party 
ought  not  to  be  allowed  to  interpose  with  the 
evidence  for  the  purpose  of  excluding  it :  but 
that  it  should  be  received,  and  expunged  if 
afterwards  shown  not  to  t)e  properly  receiva- 
ble.    Jont$  V.  Fort.  506 

9.  In  trespass  for  entering  plaintiff's  dwelling- 
house  and  taking  his  goods  on  a  plea  justify- 
ing the  trespass  by  proceedings  under  a  com- 
mission of  bankriiptcy,  and  replication  taking 
issue  on  the  act  of  bankruptcy,  the  defendant 
is  entitled  to  begin.     Ctdton  v.  Jamto,    520 

10.  An  order  was  obtained  for  delivery  of  par- 
ticulars of  set-off  within  a  fortnight :  they 
were  not  delivered  for  five  we^s,  but  after 
the  delivery  an  order  was  made  by  consent 
for  the  amendment  of  the  declaration. 

This  is  a  waiver  of  the  irregularity  in  the 
delivery  of  the  particulars.  IVaUit  v.  A  nder- 
§om.  523 

11.  The  nisi  prius  record  of  a  cause,  with  the 
minute  of  tne  verdict  endorsed  by  (he  officer 
of  the  Court  on  the  jury  panel,  is  good  evi- 
dence that  the  cause  came  on  for  trial,  though 
no  regular  postea  is  endorsed.  Bex  v. 
Browne.  495 

12.  Where  a  witness  remains  in  court  sfter  an 
order  for  the  witnesses  to  withdraw,  the  judge 
may  still  allow  him  to  be  examined,  subject 
to  observation  on  his  conduct  in  disobey- 
ing the  order.    R.  v.  CoUey,  537 

13.  When  the  Attornev- General  or  King's 
counsel  appears  officially  as  such  to  conduct 
a  prosecution  on  an  indictment  for  misde- 
meanour, he  is  entitled  to  reply  (hough  the 
defendant  calls  no  witnesses.  Rex  v.  Mare- 
den.  562 

14.  Proof  of  a  conversation  with  the  defendant 
in  the  cause, referring  to  the  matters  involved 
in  it,  taking  place  aUer  the  writ  is  sued  out, 
will  satisfy  an  undertaking  to  give  material 
evidence  in  the  county  where  the  conversa- 
tion took  place.     Gosling  v.  Bimie.         579 

i5.  In  ejectment  bv  tne  neir  at  Is  w,  the  defend- 


ant is  not  entitled  to  begin  hf  adailtiBg  the 

heirship  and  aeisin  of  the  ances(or  unless  de* 
feated  bv  a  conveyance  made  by  the  ancestor 
under  which  the  defendant  claim».  To  entitle 
the  defendanta  to  begin,  the  plaintiff 'a  whole 
primA  facie  case  must  be  admitted.  Doe  v. 
Tucker.  560 

16.  Process  being  returnable  in  Easter,  plain- 
tiff, in  Trinity  term,  files  common  bail  foe 
defendant,  and  delivers  a  declaration  with 
notice  to  plead.  In  Trinity  vacation,  judg- 
ment is  signed  for  want  of  jplea  :-*Ueld,  that 
defendant  was  not  entitled  to  an  imparlance 
until  Michaelmas  term,  for  this  rule  only  ap- 
plies where  the  defendant  himself  is  pro- 
perly in  Court  before  the  declaration  in 
delivered.    Winter  v.  ^mes.  583 

17.  A  motion  for  an  attachment  against  a  per- 
son aubpcsnaed  as  a  witness,  for  not  attend- 
ing a  tnal,  muat  be  made  within  the  Term 
succeeding  the  trial,  and  a  copy  of  auch  eub' 
pema  mustbe  delivered  personally  at  the  time 
of  service.     Tkorpe  v.  Gieboume.  605 

18.  A  writ  of  entry  was  retumsble,  and  an 
appearance  entered  thereon,  in  Michielmas 
I'erm.  The  count  was  entitled  of  Hilary 
Term,  and  was  delivered  on  the  10 Ji  Feb- 
ruary. The  Court  set  aside  the  count,  for 
irregulsrity,  and  refused  to  allow  it  to  be 
amended.  Rowle$t  D.,  Lawrence^  T.       607 

19.  Plaintiff  may  proceed  by  distringas  to  com- 
pel the  appearance  of  a  defendant  who  resides 
abroad,  but  carries  on  trade  in  this  country. 
Homhy  v.  BowHmg.  610 

90.  The  court  will  not  albw  the  venue  to  be 
changed  after  nlea  pleaded,  unless  the  justice 
of  the  case  clearly  requires  it.  Bailey  v. 
Beaumont,  611 

21.  In  an  action  by  a  clergyman  against  a  far- 
mer, for  improperly  setting  out  his  tithest 
the  jury  found  a  verdict  for  the  defendant, 
contrary  to  the  opinion  of  the  Judge.  The 
Court  directed  a  new  trial ;  and  anonymous 
lettera  having  been  inserted  in  the  newa- 
papexs  of  the  county  where  the  cause  was 
tried,  reflecting  on  the  character  of  the  plain- 
tiff, as  a  clergyman : — the  Court  ordered  the 
venue  to  be  cnanged  to  a  third  county.  Wal- 
ker V.  Ridgway.  ^15 

22.  A  plaintfff  will  not  be  allowed  his  expenses 
in  the  construction  of  a  r.iodel,  nor  a  com- 
pensation for  loss  of  tim/  to  scientific  per- 
sons, who  had  been  sent  to  a  distant  part  of 
the  country  to  inspect  a  building  there, 
although  he  could  not  ojre\y  have  proceeded 
to  trial  without  their  t*itimony.  Bayley  v. 
Beaumont.  618 

23.  Where  the  defendant  bad,  before  declara- 
tion delivered,  tender««i  a  sum  of  money  in 
discharge  of  debt  and  costs,  but  the  pisintiff 
declined  to  accept  it,  the  Court  refused  to 
grant  a  rule,  that,  upoa  payment  of  such  debt 
and  costs  by  the  defendant  into  Court,  and 
upon  the  aame  being  taken  out  by  the  plain- 
tiffs, the  subsequent  costs  should  be  paid  by 
them ;  aa  their  conduct  did  not  appear  vexa- 
tious or  oppressive.  Hatdtard  v.  Hague,    633 

24.  The  defendant,  a  travelling  showman,  hav. 
ing  been  duly  served  with  process,  referred 
the  plaintiff's  sttorney  to  a  certain  house  in 
London,  where  he  Hated  .le  should  be  on 
a  mven  day ;  the  no'ice  o*  declaration  was 
left  there  according>Tf  bai  the  parson  who 
left  it  waa  informed  at  iche  time,  that  the 
defendant  did  not  t abide,  but  occasionally 
called  at  the  house,  4,/i  that  it  was  not  knowF 
where  he  then  wai  —Held,  not  to  be  sntt 


•68 


Ira>£x« 


'nent  •errice  of  the  notice.  Hyde  v.  Womb- 1 
well.  635 

tS.  Where,  by  e  Judge's  order,  the  defendant 
had  a  week's  time  to  put  in  bail:— Held, 
that  an  attachment  could  not  be  moved 
against  the  Sheriff,  for  not  bringing  in  the 
body,  until  such  order  was  discharged.  Mowe 
▼.  Harvey.  639 

56.  Where,  in  an  action  of  assumpsit  upon  a 
apecial  agreement,  the  declaration  and  the 
iasue  varied  from  the  record,  (which  corre- 
sponded with  the  agreement,)  aa  to  the  de- 
acription  and  price  ofcertainjKoods  mentioned 
in  the  agreement: — The  Court  refused  to 
set  aside  the  verdict,  which  had  been  found 
for  the  plaintiff,  on  the  ground  of  their  vari> 
ance,  as  it  might  have  Men  amended  at  the 
trial.     Bemey  v.  Green.  639 

57.  In  an  action  against  a  aheriff  for  an  escape, 
the  Court  refused  to  allow  the  venue  to  be 
cbsngcd  to  the  county  in  which  the  escape 
took  place,  although  it  waa  sworn  that  all 
the  witnesses  resided  there.  JeHkvu  v. 
Lawrence.  642 

A  rule  ibr  an  attachment  againat  the  chief 
bailiff  of  a  liberty,  for  not  bringing  in  the 
body,  was  obtained  on  the  12th  Februsry.and 
the  attachment  not  sued  out  until  the  19ih 
May  following,  and  in  the  interim  one  of  the 
defendants  in  the  oricinsl  action  obtained  his 
discharge  under  the  Insolvent  Debtors'  Act : 
— The  Court  set  aside  the  attachment.  Rex 
V.  Jew$im.  644 

The  Court  refused  to  set  aside  the  service 
of  a  writ  of  attachment  of  privilege,  on  the 
ground  that  a  wrong  year  was  stated  in  the 
English  notice.    Harwur  v.  Lane,  647 

PRIMAGE. 

In  cases  where  primage  is  payable  by  the  con- 
aignee  of  the  cargo  to  the  master  of  a  ship, 
the  master  may  maintain  an  action  for  it, 
though  the  freight  haa  been  separately  ad- 
justed. 

Where  the  bill  of  lading  expressed  that 
the  goods  were  to  be  delivered  to  the  con- 
signee, "he  paying  fireight  for  the  same  as 
per  charter-party,  with  primage  and  average 
accustomed:"  Held,  that  the  master  was 
entitled  to  receive  primage  from  the  con- 
signee :  slihoush  the  contract  between  the 
ship-owner  and  the  agents  of  the  consignee 
(there  being  no  charter-party)  waa  for  5/.  per 
ton  freieht,  and  did  not  notice  primage ;  and 
although  the  master  contracted  with  the  ship- 
owner to  receive  a  sum  certain  '*  in  lieu  of 
all  cabin  and  other  allowances,  to  commence 
from  the  day  of  victualling  the  ship,  and  for 
which  he  ia  to  mess  the  officers."  Beet  v. 
Saundere,  511 


PRINCIPAL  AND  ACCESSARY. 

On  an  indictment  against  principal  and  acces- 
saries, the  case  against  the  principal  was 
proved  by  the  testimony  of  an  accomplice, 
who  waa  confirmed  as  to  the  accessaries,  but 
not  as  to  the  principal :  the  jury  were  di- 
rected to  acquit  the  prisoners.  i?ery.  Welle. 

536 

PRINCIPAL  AND  AGENT. 
See  Patmint. 

1.  If  a  deed  be  produced,  purporting  to  bind  a 
trading  company,  proof  that  the  peraon  ex- 
•Ottting  it  was  their  general  law  agent  is 


priml  facie  snfficient,  without  ahovHoi;  that 
he  was  authorised  to  execute  the  pamcolar 
deed.  Dee  dem.  Madeod  t.  EoMt  Lemdtn 
Waterworke  Cempany.  490 

2.  A  parly  emplo^n^g  another  to  present  a  bill 
for  acceptance,  is  entitled  to  recover  nominal 
damagea  against  sndi  agent,  if  he  fails  to  pre- 
sent it,  alihough  no  reu  damage  whatever  is 
occasioned  by  the  neglect,  the  bill  and  costs 
having  been  paid  by  other  persoiiB  liable  on 
it.     Van  WaH  v.  WatUUy,  535 

3.  Where  cattle  had  been  sold  by  the  plainnlT 
to  A.,  and  it  appeared  that  at  the  time  of 
sale  A.  managea  the  defeiK!ant*8  farm,  that 
he  had  always  his  money  in  hand,  and  that 
he  had  then  to  the  credit  of  his  account 
more  than  the  value  of  the  cattle,  that  the 
defendant  had  never  authorised  him  to  buy 
on  credit,  that  he  had  sometimea  bought  hi 
the  defendant  and  aometimes  for  himself, 
that  the  cattle  had  been  paid  for  by  bills 
drawn  on  A.  which  had  been  dishonoured 
when  due,  and  afterwards  renewed  by  the 

f plaintiff: — Held,  that  it  was  sufficient  lo 
save  it  to  the  jury  to  aay  whether  the  cattle 
had  been  sold  on  the  credit  of  the  defendant 
or  of  A.y  and  it  waa  not  necessary  that  it 
ahould  be  left  to  them  to  aay,  whether  the 
plaintiflf,  at  the  time  of  the  sale,  was  aware 
that  A.  was  acting  as  the  agent  of  the 
defendant.    Edwarie  v.  Smiik.  630 

PROMISSORY  NOTES. 
See  Bills  of  Excbaitgb. 


REVERSIONER. 
See  AcTioir  oir  tbb  Casx,  3. 

SEAMAN. 

A  sailor  eervinff  under  articles  providing  for  a 
forfeiture  of  his  wages  in  caae  of  breach  of 
any  of  hia  engagementa,  among  which  is 
that  of  serving  fsithfully  during  the  voyage, 
can  recover  nothing  if  he  is  left  aahore  in  the 
course  of  it  owinff  to  hia  own  fiiult  in  being 
absent,  though  he  nad  no  intention  of  desert- 
ing. 

He  is  left  on  shore  by  his  own  fault,  if  he 
is  so  in  consequence  of  going  awsy,  after 
being  forbidden  by  the  captain,  though  be 
subsequently  obtains  the  leave  of  an  inferior 
officer. 

This  defence  may  be  proved  on  a  plea  of 
nil  debet.    Sherman  v.  BtHnett.  571 

SEDUCTION. 

In  an  action  by  a  father  for  aednction,  it  is  not 
necessary  to  show  any  acts  of  service  done 
by  the  daughter :  it  is  enough  that  she  lived 
in  the  father*s  family  under  such  circum- 
stances that  he  had  a  right  to  her  aervicea. 
Maunder  y»  Venn,  535 

SET-OFF. 
iSee  Lien,  3. 

SHERIFF. 
See  Sbbbiff's  Officer. 

The  new  sheriff  is  not  anawerable  for  the  escape 
of  a  debtor  taken  in  execution  in  the  time  of 
his  predecessor,  and  not  delivered  over  to  hiic 
by  indenture.    Jfavidean  v.  Seywtomr.      461 
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SHBRIFF'S  OFnCER. 

An  action  for  money  paid  to  the  uae  of  the  de- 
fendant may  be  maintained  by  a  8heriff*8 
officer  who  haa  paid  the  debt  and  coata  on 
attachment  againat  the  aheriff,  bail  above  not 
having  been  put  in  through  the  miaconduct 
of  the  defendant  in  impoamg  inaafficient  bail 
on  the  sherifT,  and  the  defendant  not  having 
promiaed  to  indemnify  the  officer  both  before, 
and  after  the  payment:  but  the  officer  can- 
not  recover  beyond  the  debt.  White  ▼.  Z«- 
WMX.  541 

SHIP. 

It  is  the  rule  of  the  aea,  that  a  veaael  Bailing 
before  or  with  the  wind,  ahould  make  way 
lor  one  that  ia  aailing  by  or  againat  it :  there- 
fore, where,  in  an  action  on  toe  caae  for  run- 
ning down  the  plaintiffa*  brig,  it  waa  proved 
that  the  defendanta'  veaael  waa  Bailing  in  the 
Channel  before  the  wind,  having  her  etudding 
saila  set,  at  night,  and  that  the  plaintifla*  brig 
waa  Bailing  by  the  wind;  and  the  jury  found 
a  verdict  for  the  defendanta;  the  Court 
mnted  a  new  trial  on  payment  of  coata,  for 
toe  purpose  of  further  inveatigating  the 
facta,  BB  there  waa  aome  doubt  as  to  the  pro- 
priety of  carrying  atudding  sails  at  auch  a 
time  and  in  such  a  place ;  and  alao,  as  to 
whether  the  defendanta'  captain  bad  kept  a 
proper  look  out.   Jametan  v.  Drmkald,    636 

SLANDER. 

1.  In  an  action  for  worda,  not  actionable  in 
themaelvea,  evidence  of  their  truth  may  be 
given  under  the  general  isaue,  to  diaprove 
malice.  The  attorney  of  a  party  claiming 
title  to  premtaea  put  up  for  aale,  ia  not  liable 
to  an  action  for  Blander  of  title,  if  he  bona 
fide,  though  without  authority,  makea  auch 
obiectiona  to  the  seller's  title,  aa  hia  princi- 
pal would  have  been  authoriied  in  making. 
IVatton  V.  Reynoldi.  457 

2.  In  alander,  the  declaration  atated,  that  the 
.     plaintiff  waa  an  auctioneer  and  appraiaer,  that 

the  defendant  had  employed  him  aa  an  ap- 
praiaer to  value  certain  gooda,  and  that  ne 
Bpoke  of  him,  and  his  conduct  bb  to  auch 
valuation— **  He  ia  a  damned  raacal;  he  haa 
cheated  me  out  of  100/.  on  the  valuation  :" 
— Held  Bufficient  after  verdict.  Bryant  v. 
LattoH.  608 

STAMP. 

A  bond,  conditioned  for  the  due  diacharge  by 
A.  M.  of  the  dutiea  of  clerk,  provided  that 
auch  diecharffe  ahould  be  aacertained  by  the 
inspection  of  A.  M.'s  acconnta  bv  J.  S. ;  and 
that  the  amount  ao  aacertained  anould  be  li- 
quidated damasea.  A  paper  by  which  J.  S. 
baa  BBcertainea  auch  amount,  remiirea  to  be 
stamped  aa  an  award.     Jdb  v.  mKieman. 

541 

And  See  TTtcA  v.  Hodgt&n,  page  642,  and  Ley- 
kariffy,  Athford,  643 

STATUTE  OF  LIMITATIONS. 

1.  Evidence  of  a  pa?ol  promiae  will  not  take  a 

•     ease  out  of  the  statute  of  limitatione,  in  a 

eanae  tried  after  Jan.  1, 1829,  though  at  iaaue 

before  that  day.     Hilliard  v.  Lemard,      526 

1  When  one  ot  two  joint  eiecutora  was  ap- 
plied to  for  payment  of  a  debt  of  hia  teata- 
tor'B,  who  had  been  dead  20  yeara,  and  aa 
•ninBt  whom  the  debt  waa  barred  by  the 
£atute  of  limitatioDS,  and  said,  **  I  believe 


the  debt  is  a  just  ODS,  and  has  nsver  been 

paid.  I  ahould  be  happy  to  serve  you  in  the 
matter  if  I  could,  but  I  cannot  do  anythina 
without  the  oonaent  of  the  (testator^ 
family  :'* — Held,  in  an  action  againat  both 
the  ezecntora,  that  there  was  no  such  ae* 
knowedgment  of  the  debt,  aa  took  the  caae 
out  of  the  Statute  of  Limitatiooa,  as  againat 
them  ;  there  being  no  promise,  ezpresaed  or 
implied,  to  pay  the  debt.  M*  CuUodk  v.  Dawe, 

587 

3.  Where,  aftai  the  lapae  of  aix  years,  a  de- 
fendant, being  aaked  for  the  payment  of  a 
debt,  aaid,  '*  I  owed  the  money,  but  I  have 
a  receipt  in  full  of  all  demanda,  I  ahall  aearch 
for  it,  and  let  yon  know  in  the  event  of  my 
not  being  able  to  find  it :"— Held,  that  this 
was  not  sufficient  to  take  the  caae  out  of  the 
statute  of  Umitstions.    Brydgu  v.  Flumtre, 

599 

4.  On  a  plea  of  the  atatute  of  Umitationa — 
Held,  that  a  new  promise  infra  aex  annos 
need  not  be  declarM  on  apecially,  although 
made  thirteen  yeara  after  the  accrual  of  the 
original  cauae  of  action.    UptoHy.Ehe.  643 

5.  To  take  a  caae  out  of  the  atatute  of  Umita- 
tiona, evidence  of  oonveraationa,  in  which 
one  of  the  defendanta  had  admitted  the  debt, 
and  aaid — '*  that  it  was  hard  that  he  ahould 
be  called  upon  individually  to  pay  the  debts 
of  the  firm,  when  ao  many  outatanding  debts 
due  to  them  were  uncollected ;  that  he  had 
put  the  debta  into  the  handa  of  an  accountant, 
who  would  aettle  the  buaineaB ;  and  that  he 
might  refuae  to  pay  altogether,  but  would 
not  act  in  that  wav'^ — waa  held  aufficient  to 
oonatitute  an  abaofute  promiae  to  pay.  Pietet 
V.  Brewtter,  644 

TOLL. 

iSee  EviDEWCB,  27. 

A  canal  act  is  not  rendered  a  public  act  by 
containing  proviaiona  empowering  the  com- 
pany to  regulate  and  take  tonnage,  ratea,  and 
toils,  from  persons  using  the  canal. 

It  ia  not  a  aufficient  oonaideration  for  atoll 
thorough  claimed  for  paasing  on  all  roada 
within  a  town,  that  the  party  claimina  it  has 
repaired  one  road,  a  wharf,  and  a  bridge. 
Where  the  king,  before  the  time  of  legal 
memory,  waa  entitled  to  the  aoil  of  the  town 
of  C.  and  to  toll  traverae  within  it,  and  af- 
terwarda  granted  to  the  buraeaaea  of  the 
town,  '*  the  town  of  C.  with  all  ita  appurte- 
nancea  ;'*  theae  worda  are  sufficient  to  paas 
the  toll.    Brett  v.  Bealee.  553 

TRESPASS. 

1.  A  stack  of  chimneya  belonging  to  a  house 
cloae  to  a  highway,  which,  by  reason  of  a 
fire,were  in  immediate  danger  of  falling  on 
the  highwav,  were  thrown  down  by  aome 
firemen.  Held,  that  they  were  iustified  in 
ao  doing,  and  were  not  anawerable  for  da- 
magea  unavoidably  done  to  an  adjoining 
houae  of  a  third  peraon.    Dewey  v.  fVhite. 

470 

2.  The  commander  of  an  English  merchant 
aliip  lying  in  a  nort  of  a  foreign  state,  aent  a 
Beaman,  who  nad  committed  mutiny  on 
board  the  ahip,  ashore,  in  custody  of  the 
soldiers  of  the  port,  and  procured  him  to  be 
flogged  and  impriaoned  by  the  local  autho- 
ritiea :  Held,  that  the  captain  waa  anawera- 
ble in  treapaaa  for  what  was  done  on  shore, 
he  having  taken  f  n  active  part  in  instigating 
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#mI  moBodiiff  iIm  proeeedJBgt.    AiAtm  ▼. 
^«f»ef:.  475 

S.  The  penon  fiying  mother  in  charge  -for  a 
iekmy,  end  eaeieting  e  oonstable  in  the  ar- 
feet,  te  not  entitled  to  an  aeonittal  on  the 
general  iaane  in  trNpaaa  broiwht  against  hiL. 
together  with  the  oodatable^  Hmigk  v. 
iUrtkant,  574 

4.  In  treapaM  fvere  eioMiMi/rfftt,  with  a  plea 
ef  tibenm  ttfummhtm,  proofthat  both  par- 
ties ha^e  a  cloae  of  the  aame  name  will  not 
pteveot  the  plaintiff  from  reooverhig  with- 
ont  a  new  aaaignment.    CSasfa  v.  /edcfim. 

595 

ft.  Treaptai  for  breaking  open  the  onter-door 
of  the  plaintiff's  dweUiiijif-honse,  and  enter- 
ing therein,  dtc.  Plea,  josti^ring  the  entry, 
generally,  under  a  plnriea  fi.  fa. 

Demurrer,  aeaigning  for  cause  that  in  the 
plea  it  was  not  averred  that  the  outer-door 
waa  open  at  the  time  the  defendanta  entered 
vnder  the  writ  r-^Held,  that  the  plea  waa 
bad.    Bmkmktm  r.  Fmmcu.  604 

USE  AND  OCCUPATION. 

A  person  hsTing  title  to  land  sued  for  use  and 
occupation  against  A.,  who  had  received  pos- 
aession  from  a  third  person :  Held,  that  the 
declaration  of  A.,  "  I  don't  oonaider  the  land 
as  youra,  but  prove  the  right,  and  1*11  pay 
yon  rent,"  would  not  support  aasumpait  for 
aae  and  occupation.    CA^pp*  v.  Blank.    594 

USURY. 
8m  Bills  op  EzcsANea,  5. 

1.  It  ia  ttsurious  for  the  diacounter  of  a  bill  to 
engage  with  the  holder  that  he  shall  pay  to 
the  agent  procuring  the  discount  a  premium, 
thougn  he  himself  retains  only  the  legal  dis- 
count.   Meagt  V.  Simmatu,  486 

9.  A  pawnbroker  received  a  parcel  of  goods  on 
one  day,  and  on  that  and  aeveral  aubaequent 
days  he  advanced  aums  of  money,  each  not 
exceeding  1(M.,  as  on  different  parts  of  the 
parcel,  and  received  pawnbroker*a  intereat 
of  three-pence  in  the  pound  per  month  on 
tboee  aums:  Held,  that  it  waa  a  question 
for  the  jury  whether  this  really  were  one 
tranaaction,  and  a  mere  ontrivance  for  ob- 
taining the  higher  intereat  on  the  whole  aum, 
ill  which  case  it  is  void,  or  whether  the  sd- 
Yanoea  were  really  distinct.  Comie  v.  Har^ 
m.  490 

VARIANCE. 
Sm  Pliadixo,  6.    PmACnci,  26. 

VENDOR  AND  VENDEE. 
i^  Bills  of  Excbahox,  IX    EviDxifCx,  4. 

VENUE. 
89t  PjucTiCB,  20,  21,  27. 

WAGER. 

An  action  to  recover  the  deposit  as  a  bet  on  a 
wrestling  mstch  ought  not  to  be  tried,  though 
the  match  had  gone  off,  and  the  defendant, 
a  atakebolder,  had  promised  to  repay  the 
money.    Kennedy  v.  Gtul,  513 

WAIVER. 

Land  was  demised  to  the  defendants,  who 
covenanted  in  the  lease  to  build  and  com- 
plete certain  houses  thereon,  within  a  year ; 


and  that,  Ifthey  didnot,  tbaleawabonUbs 
void.  The  houses  not  beiiw  ooraplettd 
within  the  specified  period : — ^iield,  that  tba 
forfeiture  was  not  waived  by  the  steward  ef 
the  lessor  having  permitted  the  defendant  is 
emploY  workmen  ia  completing  the  hoassi, 
f^r  a  abort  period  after  auch  forfeiture.  Dm 
V.  Br.^Uey,  6» 

WARRANT  OF  ATTORNEY. 

The  atatnte  3  6.  4,  c.  39,  s.  2  (as  to  the  fiUag 
warrants  of  attorney  to  render  the  jadgmems 
entered  on  them  eflectnal  sgainst  aubeequeat 
commiasions  of  bankruptcy i,  is  not  repejisd 
by  the  statute  6  Geo.  4,  c  16,  a.  81. 

Quere  whether  the  atat.  3  Geo.  4,  c.  39,  a. 
2,  extends  to  cases  where  there  has  been  so 
act  of  bankruptcy  at  the  time  of  gtving  the 

V.  Wkkabr. 
459 


warrant  of  attorney.     WUton 


WHALE  FISHERY. 

By  the  custom  of  the  Greenland  Whale  Ah- 
ery,  the  ffarst  striker  is  entitled  to  the  6Bk, 
though  his  harpoon  be  detached  from  the  lias 
when  the  second  striker  atrikea,  if  the  firii 
Ke  80  entangled  in  his  line  that  he  aaight 
K^^bably  have  aecured  her  without  the  inter- 
wrepce  of  the  aecond  atriker. 

li  while  the  fish  ia  fnt  to  the  haipoon  of 
the  first  atriker,  another  cornea  np  unaotidted 
and  ao  diaturba  the  fish  that  she  breaks  from 
the  firat  harpoon,  and  then  he  strikes  her 
with  a  harpoon  himaelf  and  aecurea  her^  the 
fish  continues  the  property  of  the  first  striker. 
Hef  artA  v.  Jadtsen,  471 

WINDOWS. 
8m  Ahcixmt  Li*aTB. 

WITNESS, 

See  Bills  or  Excbahox,  6.    Etibivci,  32. 
PmAGTici,  12,  17. 

1.  If  a  witness  snswers  any  questions  on  a 
matter  rendering  himself  fiable  to  ibrfeinve 
or  punishment,  ne  cannot  afterwards  claim 
hia  privilege,  but  muat  answer  thronghoBL 

The  counsel  in  a  cause  hare  no  right  te 
object,  in  favour  of  a  witneaa,  that  the  an- 
Bwer  to  a  particular  question  renders  him 
liable  to  punishment  or  forfeiture.  Such 
objection  belongs  to  the  witness  only.  JSesC 
V.  Chapman,  468 

2.  A  witness  is  not  excused  from  answering  a 
question  on  the  ground  that  the  conduct  m- 
quired  into  on  hia  part  would  snbject  him  to 
a  penally,  if  the  time  limited  for  proceeding 
for  auch  penalty  ia  past.    SoberU  v.  AUaU, 

305 

3.  A  communication  made  to  an  attorney  er 
counsel  is  not  privileged  unless  made  with  a 
view  to  a  judicial  proceeding  either  oom- 
menced  or  apprehended.  Broad  v.  Pitt.  513 

4.  Where  notice  to  produce  a  letter  has  been 
served,  the  attorney  for  the  opposite  party 
may  be  aaked,  whether  he  has  that  letter,  in 
order  to  let  in  secondary  evidence  of  it,  if  net 
prodoced.     Betan  v.  Iroters.  313 

5.  In  an  action  by  the  assifnees  of  a  bankrupt, 
the  bankrupt  ia  not  renoered  competent  an* 
leas  his  certificste  and  release  are  produced, 
or  the  non-production  of  them  ia  aooomitea 
for.     Goaihay  v.  Hendry.  333 

6.  In  assumpsit,  where  one  defondsnt  plesds  a 
plea  operating  only  in  his  pcrioiMl  diediargSi 
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a  ▼erdiet  may  be  tsken  for  him  on  that  plea, 
and  he  may  then  be  examined  aa  a  witneaa 
lor  his  co-defendanta. 

Quaere,  whether  in  an  action  of  contract 
aeainat  aeveral  defendants,  aome  of  whom 
plead  matter  negativine  the  action  with  re- 
spect to  all,  and  the  other  pleads  hie  bank- 
ruptcy only,  on  which  the  jury  find  a  verdict 
Ibr  him,  he  is  a  competent  witness,  after  that 
▼erdiet  returned,  to  prove  the  plea  of  the 
other  defendants.    BaU  v.  ButteU.         538 

7.  On  a  plea  of  plane  administravit  to  an  ac- 
tion against  an  administratrix,  an  unsatisfied 
creditor  of  the  intestate  ia  a  competent  wit- 
ness for  the  defendant.    J)avie$  v.  Daviet. 

531 

6.  An  indictment  for  the  non^repair  of  a  road 
or  bridge  on  a  liability  ratione  temurw,  can- 
not be  sustained  where  it  appears  that  the 
tenement  on  which  the  liability  is  charged 
originated  within  time  of  legal  memory.  On 
■ucii  an  indictment  parishioners  are  aomissi- 
ble  witnesses  for  the  proeecution. 

The  inhabiianta  ol  a  pariah  are  admis- 
aiblo  witnesses  in  an  action  by  the  surveyor 
of  the  highwaya  againat  hia  predecessor  for 
penalties  for  not  accounting,  and  for  the 
balance  of  mone3ra  in  hia  hands.  Bex  v. 
Sayman,  550 

9.  The  attorney  conducting  a  cause  in  court 
may  be  called  as  a  witness  by  the  opposite 


side,  and  aaked  who  employs  him,  in  order 
to  show  the  real  perty,  and  ao  let  in  hia  de- 
clarationa.    Zevy  v.  JPope.  553 

10.  Several  persons  having  agreed  to  bear 
equally  the  expenaes  of  a  joint  undertaking, 
in  an  action  brought  agamat  one  of  them, 
another  of  the  contractors  is  a  competent 
witness  for  the  defendant  if  released  by  him, 
though  the  rest  do  not  join  in  the  release. 
Duke  ▼.  PownalL  558 

11.  In  order  to  discredit  a  witness  by  proof  of 
a  contradictory  statement,  it  is  not  enough  to 
ask  him  generally  whether  he  has  ever  made 
such  a  Btatement,  but  particulars  miist  be 
specified  to  him.    Angue  v.  Smith.  567 

12.  In  an  action  of  assumpsit  for  goods  sold 
and  delivered,  it  appeared  that  the  goods 
were  sold  by  the  plaintiff  to  A.,  who  gave 
promissory  notes  for  their  value,  which  were 
dishonoured,  and  A.  afterwards  became  in- 
aolvent ;  it  appeared  also  that  A.  waa  in  part- 
nership with  tne  defendants,  and  it  was  pro- 
posed to  call  him  as  a  witness  for  the  plain- 
tiff, but  his  evidence  was  objected  to  by  the 
defendants,  without  a  release  from  them,  and 
was  rejected :— Held  that  A.'s  evidence  waa 
properly  rejected,  on  the  ground  of  his  being 
mterested  m  procuring  a  verdict  aeainst  the 
defendants,  as  in  that  case  he  would  only  ba 
liable  for  a  proportion  of  the  debt.  Bi^ey  v. 
Thompeon.  628 
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